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Preface 


This volume cumulates and replaces the 2002 edition of Volume 32 of 
the Official Code of Georgia Annotated, as supplemented by the 2021 
Cumulative Supplement. The 2002 Volume 32 and its 2021 Supplement 
may be recycled or, if so desired, retained for historical purposes. 


This volume contains all laws specifically codified in Title 44, Chap- 
ters 8 through 16, by the General Assembly through the 2022 Session. 
This volume also contains case annotations reflecting decisions posted 
to LexisNexis® through May 13, 2022. These annotations will appear in 
the following traditional reporter sources: Georgia Supreme Court 
Opinions; Georgia Appeals Court Opinions; Southeastern Reporter, 
Second Series; Supreme Court Reporter; Federal Reporter, Third Se- 
ries; Federal Supplement, Second Series; Federal Rules Decisions; and 
Bankruptcy Reporter. 


Additionally, LexisNexis® has prepared annotations and references 
to Attorney General Opinions, law reviews, and other research sources 
that we hope will be beneficial as you utilize this product. A complete 
listing of those sources is as follows: Official and Unofficial Attorney 
General Opinions; Opinions of the Judicial Qualifications Commission; 
Advisory Opinions of the State Disciplinary Board of the State Bar; 
Formal Advisory Opinions of the State Disciplinary Board of the State 
Bar, issued by the Supreme Court of Georgia; Emory Law Journal; 
Georgia Law Review; Georgia State University Law Review; John 
Marshall Law Review; Mercer Law Review; Georgia State Bar Journal; 
American Law Reports; American Jurisprudence 2d; American Juris- 
prudence Pleading and Practice; American Jurisprudence Proof of 
Facts; American Jurisprudence Trials; Corpus Juris Secundum; and 
Uniform Laws Annotated. Also included, where appropriate, are cross 
references to the Official Code of Georgia Annotated. 


This volume retains amendment notes and effective date notes for 
Acts passed during the 2020, 2021, and 2022 Sessions of the General 
Assembly. In order to determine the changes which were made or the 
effective date applied to a Code section by an Act passed prior to the 
2020 Session of the General Assembly, the user should consult the 
Georgia Laws. 


Visit our website at http://www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company informa- 
tion. 


If you have questions or suggestions concerning the Official Code of 
Georgia Annotated, please write or call toll free at 1-800-833-9844, fax 
at 1-518-487-3584, or email us at customer.support@lexisnexis.com. 
Direct written inquiries to: 


LexisNexis® 

Attn: Official Code of Georgia Annotated 
9443 Springboro Pike 

Miamisburg, OH 45342 
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User’s Guide 


In order to assist both the legal profession and the layperson in 
obtaining the maximum benefit from the Official Code of Georgia 
Annotated, a User’s Guide containing comments and information on 
the many features found within the Code has been included in Volume 
1 of the Official Code of Georgia Annotated. 
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1. General Provisions, 44-1-1 through 44-1-18. 
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. Recordation and Registration of Deeds and Other 


Instruments, 44-2-1 through 44-2-253. 


. Regulation of Specialized Land Transactions, 44-3-1 


through 44-3-250. 


. Determination of Boundaries, 44-4-1 through 44-4-31. 

. Acquisition and Loss of Property, 44-5-1 through 44-5-230. 
. Estates, 44-6-1 through 44-6-206. 

. Landlord and Tenant, 44-7-1 through 44-7-119. 
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8. Water Rights, 44-8-1 through 44-8-10. 


. Easements, 44-9-1 through 44-9-92. 
. Historic Preservation, 44-10-1 through 44-10-31. 
. Ejectment and Proceedings Against Intruders, 44-11-1 


through 44-11-33. 


. Rights in Personalty, 44-12-1 through 44-12-322. 
. Exemptions from Levy and Sale, 44-13-1 through 44-13-120. 
. Mortgages, Conveyances to Secure Debt, and Liens, 44-14-1 


through 44-14-613. 


. Uniform Prudent Management of Institutional Funds, 


44-15-1 through 44-15-8. 


. Uniform Environmental Covenants, 44-16-1 through 


44-16-14. 


T.44, C.8 PROPERTY T.44, C.8 
CHAPTER 8 
WATER RIGHTS 

Sec. Sec. 

44-8-1. Ownership of running wa- title; rights of adjoining land- 
ter; right to divert or adul- owners; principles when tide- 
terate water. waters are boundaries; accre- 

44-8-2. Rights of adjoining owners tions. 
in nonnavigable streams; 44-8-7. Rights of owners of land ad- 
principles when stream is jacent to or covered by navi- 
boundary; accretions. gable tidewaters. 

44-8-3. Exclusive possession by 44-8-8. Exclusive appropriation of 
owner of nonnavigable tidewaters. 
streams; interference by 44-8-9. Construction of levees and 
legislature with lawful use. ditches; diversion of water- 

44-8-4, Construction of dams, ca- courses. 
nals, and appurtent works 44-8-10. Construction or establish- 
on nonnavigable streams; li- ment of private bridge or 
ability for resultant dam- ferry; grant of franchise to 
ages. construct or operate public 

44-8-5. Rights of adjoining land- bridge or ferry; compensa- 
owners in navigable tion to landowner for inter- 
streams. ference with possession; ex- 

44-8-6. Nonnavigable _ tidewaters; clusive franchises. 


Cross references. 

Georgia Water Quality Control Act, 
§ 12-5-20 et seq. 

Law reviews. 

For article, “Riparian Rights in Geor- 
gia,” see 18 Ga. B. J. 401 (1956). 

For article surveying Georgia cases in 
the area of real property from June 1977 
through May 1978, see 30 Mercer L. Rev. 
167 (1978). 


For comment, “The Right to Rainwater: 
An Unlikely Fairy Tale,” see 69 Mercer L. 
Rev. 575 (2018). 

For comment, “Canals, Community, and 
Coastal Permits: Overcoming Inadequate 
Remedies for Erosion Within the Bara- 
taria-Terrebonne National Estuary,” see 
70 Emory L.J. 663 (2021). 


JUDICIAL DECISIONS 


Georgia’s law of riparian rights is a 
natural flow theory modified by rea- 
sonable use provision. Pyle v. Gilbert, 
245 Ga. 403, 265 S.E.2d 584, 1980 Ga. 


LEXIS 809 (1980), overruled in part, 
Tunison v. Harper, 286 Ga. 687, 690 
S.E.2d 819, 2010 Ga. LEXIS 222 (2010). 


OPINIONS OF THE ATTORNEY GENERAL 


For discussion of fishing and public 


the state, see 1985 Op. Att’y Gen. No. 


passage rights on non-tidal rivers of U85-8. 


T.44, C.8 
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T.44, C.8 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. 

Unreasonable Alteration of Surface 
Drainage, 6 POF2d 301. 

Interference with Use of Senior Well — 
Withdrawal from Common Aquifer, 8 
POF2d 515. 

Citizens’ Suits under the Safe Drinking 
Water Act, 67 POF3d 95. 

Proof of Accretion or Avulsion in Title 
and Boundary Disputes over Additions to 
Riparian Land, 73 POF3d 167. 

ALR. 

Right of property owner to repel or 
remove flood water from building, 4 A.L.R. 
1104. 

Right to follow accretions across divi- 
sion line previously submerged by action 
of water, 8 A.L.R. 640; 41 A.L.R. 395. 

Right to hasten the flow and increase 
the volume of water in a stream by altera- 
tions or improvements in the bed, 9 A.L.R. 
1211. 

Transfer of riparian right to use water 
to nonriparian land, 14 A.L.R. 330; 54 
A.L.R. 1411. 

Duty to refrain from improving or using 
one’s property in anticipation of flooding of 
the property by another’s wrong, 19 A.L.R. 
423; 38 A.L.R. 90; 48 A.L.R. 479; 56 A.L.R. 
207; 62 A.L.R. 738. 

Right of grantor of railroad right of way 
or his privy to recover damages for inter- 
ference with surface water by construc- 
tion of road, 19 A.L.R. 487; 67 A.L.R. 1511. 

Respective rights of insured and benefi- 
ciary in endowment, accumulation, and 
tontine policies, 19 ALR. 654; 72 
A.L.R.2d 1311. 

Right of riparian owner to embank 
against flood or overflow water from 
stream, 22 A.L.R. 956; 53 A.L.R. 1180; 23 
A.L.R.2d 750. 

Title to beds of natural lakes or ponds, 
23 A.L.R. 757; 112 A.L.R. 1108. 

Liability of owner of flowage rights for 
draining off water to the damage of prop- 
erty overflowed, 29 A.L.R. 1325. 

Periodical, seasonal, or intermittent 
stream as a watercourse, 40 A.L.R. 839. 

Precipitation of rainwater or snow from 
a building upon adjoining premises, 48 
A.L.R. 1248. 


Prescriptive right of lower as against 
upper owner to flow of stream, 53 A.L.R. 
201. 

Rights, privileges, or easements of pub- 
lic, its grantees or licensees, on land bor- 
dering on navigable water, 53 A.L.R. 1191. 

Subterranean and percolating waters, 
springs, wells, 55 A.L.R. 1385; 109 A.L.R. 
395. 

Constitutionality of statutes affecting 
riparian rights, 56 A.L.R. 277. 

Duty of lower land to receive surface 
water diverted to upper land by artificial 
conditions outside of both tracts, 72 A.L.R. 
344. 

Right to injunction to protect water 
rights as affected by fact that party seek- 
ing injunction contemplates no immediate 
use of rights, or by doctrine of comparative 
injury, 106 A.L.R. 687. 

Appropriation of water as creating 
right, as against subsequent appropriator, 
to continue method or means of diversion, 
121 A.L.R. 1044. 

Assignability and divisibility of ease- 
ment in gross or license in respect of land 
or water, 130 A.L.R. 1253. 

Waters: rights in respect of changes by 
accretion or reliction due to artificial con- 
ditions, 134 A.L.R. 467. 

Rights and duties of owners inter se 
with respect to upkeep and repair of water 
easement, 169 A.L.R. 1147. 

Liability, as regards surface waters, for 
raising surface level of land, 12 A.L.R.2d 
1338. 

Rights of fishing, boating, bathing, or 
the like in inland lakes, 57 A.L.R.2d 569. 

Easements: way by necessity where 
property is accessible by navigable water, 
9 A.L.R.3d 600. 

Res ipsa loquitur as applicable in ac- 
tions for damage to property by the over- 
flow or escape of water, 91 A.L.R.3d 186. 

Extinguishment by prescription of 
natural servitude for drainage of surface 
waters, 42 A.L.R.4th 462. 

Liability for diversion of surface water 
by raising surface level of land, 88 
A.L.R.4th 891. 
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44-8-1. Ownership of running water; right to divert or adulter- 


ate water. 


Running water belongs to the owner of the land on which it runs; but 
the landowner has no right to divert the water from its usual channel 
nor may he so use or adulterate it as to interfere with the enjoyment of 


it by the next owner. 


History. 

Ga. L. 1855-56, p. 12, § 1; Code 1863, 
§ 2206; Code 1868, § 2201; Code 1873, 
§ 2227; Code 1882, § 2227; Civil Code 
1895, § 3057; Civil Code 1910, § 3629; 
Code 1933, § 85-1301. 

Law reviews. 

For article, “Georgia Water Law, Use 
and Control Factors,” see 19 Ga. B. J. 119 
(1956). 

For article discussing federal liability 
for pollution abatement in condemnation 
actions, see 17 Mercer L. Rev. 364 (1966). 

For article discussing legal questions 


relating to interbasin transfer of water 
supply, see 13 Ga. St. B.J. 48 (1976). 

For article, “Hazardous Waste Issues in 
Real Estate Transactions,” see 38 Mercer 
L. Rev. 581 (1987). 

For article, “Water Rights, Public Re- 
sources, and Private Commodities: Exam- 
ining the Current and Future Law Gov- 
erning the Allocation of Georgia Water,” 
see 38 Ga. L. Rev. 1009 (2004). 

For article, “Special Challenges to Wa- 
ter Markets in Riparian States,” see 21 
Ga. St. U.L. Rev. 305 (2004). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
DIvERSION OF WATER 
POLLUTION 


General Consideration 


O.C.G.A. § 44-8-1 does not speak to 
the landlord-tenant relationship, but 
only to the relations between adjoin- 
ing proprietors. Uniroyal, Inc. v. Hood, 
588 F.2d 454, 1979 U.S. App. LEXIS 
17321 (5th Cir. 1979). 


Diversion of Water 


No change in common law. — Con- 
struing together O.C.G.A.8§ 44-8-1, 44- 
8-3, and 51-9-7, there is no change in the 
common law. Pool v. Lewis, 41 Ga. 162, 
1870 Ga. LEXIS 53 (1870); White v. East 
Lake Land Co., 96 Ga. 415, 23 S.E. 393, 
1895 Ga. LEXIS 95 (1895); Price v. High 
Shoals Mfg. Co., 132 Ga. 246, 64 S.E. 87, 
1909 Ga. LEXIS 73 (1909). 

Section allows propelling machin- 
ery on water without diversion. — 
O.C.G.A.§§ 44-8-1 and 51-9-7 secure to 
the owner of land over which a stream 
passes the legal use of it, for the purpose 


of propelling such machinery as is suited 
to the size and capacity of the stream; 
provided, the water is not obstructed for 
an unreasonable time, and is not diverted 
from its natural channel when it passes to 
the lands of the next proprietor. Pool v. 
Lewis, 41 Ga. 162, 1870 Ga. LEXIS 53 
(1870). 

Riparian landowner rights to ditch 
land not altered. — O.C.G.A. § 44-8-1 
made no substantial change in the com- 
mon-law rights of landowners, with re- 
spect to ditching out and protecting their 
property. Grant v. Kuglar, 81 Ga. 637, 8 
S.E. 878, 1888 Ga. LEXIS 296 (1888); 
Price v. High Shoals Mfg. Co., 132 Ga. 246, 
64 S.E. 87, 1909 Ga. LEXIS 73 (1909). 

Riparian owners entitled to reason- 
able use. — Under a proper construction 
of O.C.G.A. §§ 18-6-5, 44-8-1, 51-9-7, and 
51-12-11, every riparian owner is entitled 
to a reasonable use of the water in the 
stream. If the general rule that each ri- 
parian owner could not in any way inter- 
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rupt or diminish the flow of the stream 
were strictly followed, the water would be 
of little practical use to any proprietor, 
and the enforcement of such rule would 
deny, rather than grant, the use thereof. 
Price v. High Shoals Mfg. Co., 132 Ga. 246, 
64 S.E. 87, 1909 Ga. LEXIS 73 (1909). 

Including right to irrigate. — Irriga- 
tion is not per se a diversion of water 
prohibited by law. Pyle v. Gilbert, 245 Ga. 
403, 265 S.E.2d 584, 1980 Ga. LEXIS 809 
(1980), overruled in part, Tunison v. 
Harper, 286 Ga. 687, 690 S.E.2d 819, 2010 
Ga. LEXIS 222 (2010). 

If reasonable amount used for 
home or farm. — A reasonable amount of 
water may be diverted for irrigation, un- 
der the general right of use for domestic 
and agricultural purposes. Pyle v. Gilbert, 
245 Ga. 403, 265 S.E.2d 584, 1980 Ga. 
LEXIS 809 (1980), overruled in part, 
Tunison v. Harper, 286 Ga. 687, 690 
S.E.2d 819, 2010 Ga. LEXIS 222 (2010). 

Upper riparian owner has right to 
pass water along unobstructed by 
lower riparian owner, and lower ripar- 
ian owner has duty to receive water unob- 
structed by upper riparian owner. Brown 
v. Tomlinson, 246 Ga. 513, 272 S.E.2d 258, 
1980 Ga. LEXIS 1178 (1980). 

If upper owner does not increase 
flow. — Where two lots adjoin, lower lot 
owes servitude to the higher, to receive 
water naturally running from it, provided 
owner of the latter has done nothing to 
increase flow by artificial means. Brown v. 
Tomlinson, 246 Ga. 513, 272 S.E.2d 258, 
1980 Ga. LEXIS 1178 (1980). 

Lower riparian owners also have 
riparian rights to natural flow of 
stream running through upper riparian 
owners’ property. Brown v. Tomlinson, 246 
Ga. 518, 272 S.E.2d 258, 1980 Ga. LEXIS 
1178 (1980). 

Landowner may not damage neigh- 
bor by diverting runoff. — A landowner 
has no right incident to ownership of land 
to divert surface water runoff so as to 
damage an adjoining proprietor. Uniroyal, 
Inc. v. Hood, 588 F.2d 454, 1979 U.S. App. 
LEXIS 17321 (5th Cir. 1979). 

Landowner may not use water on 
nonriparian land. — Riparian rights 
are appurtenant only to lands which actu- 
ally touch on the water course, or through 
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which it flows, and a riparian owner or 
proprietor cannot lawfully use, or convey 
to another the right to use water flowing 
along or through property, upon nonripar- 
ian land or lands physically separated 
from the lands bordering upon the stream. 
Hendrix v. Roberts Marble Co., 175 Ga. 
389, 165 S.E. 223, 1932 Ga. LEXIS 256 
(1932). 

Riparian owners have only usu- 
fruct to use water. — No riparian pro- 
prietor has the right to use the water to 
the prejudice of other proprietors above or 
below the riparian proprietor, as the ripar- 
ian proprietor has no property in the wa- 
ter itself, but a simple usufruct while it 
passes along. Robertson v. Arnold, 182 Ga. 
664, 186 S.E. 806, 1936 Ga. LEXIS 536 
(1936). 

Injunction justified to prevent di- 
version. — Where a lower riparian pro- 
prietor petitions for an interlocutory in- 
junction against an upper proprietor, who 
is threatening to interfere with petition- 
er’s rights in a nonnavigable stream flow- 
ing through land, by diverting part of the 
water above the lands of the petitioner, 
and returning it to the stream below such 
lands, and where it appears from the 
record that the defendant, a nonresident, 
admits the contemplated trespass, and 
defends solely upon the ground that the 
diversion of the water will not damage the 
petitioner to any material extent, it is 
error to refuse the injunction prayed be- 
cause (1) the diversion of the water would 
be an injury to the petitioner’s property 
and property rights; (2) the injunction 
would prevent a multiplicity of suits; and 
(3) the injunction would restrain acts of 
the defendant which might, with the lapse 
of time, become the foundation of an ad- 
verse right. Robertson v. Arnold, 182 Ga. 
664, 186 S.E. 806, 1936 Ga. LEXIS 536 
(1936). 

Use of more water than proportion- 
ate share grounds for damages. — For 
other than domestic purposes, the right of 
each proprietor in the use of the water is 
limited by the rights of the other propri- 
etors; and consequently, if an upper pro- 
prietor appropriates to own use more of 
the water than the proportionate share to 
which the owner is entitled, a lower pro- 
prietor may maintain an action for the 


44-8-1 
Diversion of Water (Cont'd) 


recovery of damages therefor. White v. 
East Lake Land Co., 96 Ga. 415, 23 S.E. 
393, 1895 Ga. LEXIS 95 (1895). 

Damages amount based on com- 
plete or partial diversion. — If diver- 
sion of water is complete, the lower pro- 
prietor is entitled to full damages; if 
partial, the damages should be appor- 
tioned. White v. East Lake Land Co., 96 
Ga. 415, 23 S.E. 393, 1895 Ga. LEXIS 95 
(1895). 

The damaged proprietor is under 
no legal obligation to exercise ordi- 
nary care to avoid or lessen such 
damages. Satterfield v. Rowan, 83 Ga. 
187, 9 S.E. 677, 1889 Ga. LEXIS 30 
(1889); Price v. High Shoals Mfg. Co., 132 
Ga. 246, 64 S.E. 87, 1909 Ga. LEXIS 73 
(1909). 

Whether use reasonable is question 
for jury. — The question as to whether or 
not the use of the water by the first 
proprietor is reasonable is one of fact for 
determination by jury. White v. East Lake 
Land Co., 96 Ga. 415, 23 S.E. 393, 1895 
Ga. LEXIS 95 (1895); Price v. High Shoals 
Mfg. Co., 132 Ga. 246, 64 S.E. 87, 1909 Ga. 
LEXIS 73 (1909). 

No relief if 20 years of prescriptive 
use passed. — Where dam on lower ri- 
parian owner’s property creating pond on 
upper riparian owner’s property was in 
existence for more than 20 years, lower 
riparian owner lost right to receive natu- 
ral flow of water from upper riparian 
owner and the latter acquired right to 
maintain accumulated water on land. 
Brown v. Tomlinson, 246 Ga. 513, 272 
S.E.2d 258, 1980 Ga. LEXIS 1178 (1980). 

No relief if upper landowner failed 
to complain before pond drainage be- 
gan. — Even though appellant, upper 
riparian landowner, had acquired pre- 
scriptive right to maintain accumulated 
water on land, the upper riparian owner 
was not entitled to permanent injunction 
preventing lower riparian owner from 
draining the pond by breaking dam on 
lower riparian property where appellant 
failed to attend meetings where draining 
of the pond was discussed and did not 
bring action until one month after appel- 
lent became aware that pond was being 
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drained, and where appellee testified in 
court that the plan was to refill and re- 
stock the pond. Brown v. Tomlinson, 246 
Ga. 518, 272 S.E.2d 258, 1980 Ga. LEXIS 
1178 (1980). 

If landowner not riparian propri- 
etor. — Where the petition disclosed that 
the plaintiff was not a riparian owner at 
the time the action was filed, the petition 
did not state a cause of action either for 
legal or equitable relief on account of the 
erection by the defendants of a dam across 
a nonnavigable stream flowing through 
the property of the defendants and across 
land occupied by the plaintiff with the 
consent of the owner. Moulton v. Bunting 
McWilliams Post No. 658, VFW, 213 Ga. 
859, 102 S.E.2d 598, 1958 Ga. LEXIS 307 
(1958). 


Pollution 


A lower riparian owner is entitled 
to have water flow upon land in its 
natural state free from adulteration. 
Kingsley Mill Corp. v. Edmonds, 208 Ga. 
374, 67 S.E.2d 111, 1951 Ga. LEXIS 368 
(1951). 

An upper riparian owner cannot 
lawfully pollute the water of a stream 
so as to render it unfit for use by a lower 
owner. Satterfield v. Rowan, 83 Ga. 187, 9 
S.E. 677, 1889 Ga. LEXIS 30 (1889); Hor- 
ton v. Fulton, 180 Ga. 466, 60 S.E. 1059, 
1908 Ga. LEXIS 315 (1908). 

Several owners may petition to re- 
strain pollution of nonnavigable 
stream. — The owner of land is entitled 
to the use of water of a nonnavigable 
stream flowing through land. Several 
lower riparian landowners have such a 
community of interest that they may join 
in a petition to restrain an upper propri- 
etor or stranger from adulterating the 
water. Horton v. Fulton, 130 Ga. 465, 60 
S.E. 1059 (1908); Cairo Pickle Co. v. Mug- 
gridge, 206 Ga. 80, 55 S.E.2d 562, 1949 
Ga. LEXIS 613 (1949). 

Through an injunction. — Injuring 
“a fishing privilege,” or rendering land 
less valuable for pasture purposes, by pol- 
luting the water of a nonnavigable 
stream, gives rise to a cause of action. 
Injunction will lie to prevent continuing 
trespasses. Cairo Pickle Co. v. Muggridge, 


44-8-1 


206 Ga. 80, 55 S.E.2d 562, 1949 Ga. 
LEXIS 613 (1949). 

Petition showing damage not sub- 
ject to dismissal. — A petition of a lower 
riparian owner showing an adulteration, 
by an upper-riparian owner, of water flow- 
ing through their properties with resul- 
tant damage to such lower owner, in vio- 
lation of O.C.G.A. § 44-8-1 and 51-9-7, is 
not demurrable (now motion to dismiss) 
as stating no cause of action. Vickers v. 
City of Fitzgerald, 216 Ga. 476, 117 S.E.2d 
316, 1960 Ga. LEXIS 509 (1960), over- 
ruled, City of Chamblee v. Maxwell, 264 
Ga. 635, 452 S.E.2d 488, 1994 Ga. LEXIS 
894 (1994). 

Grounds for injunction to restrain 
sewage disposal on dairy. — Where no 
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question of prescriptive rights was in- 
volved in suit by a dairy farmer seeking to 
enjoin a manufacturing company from 
polluting a stream, and where there was 
evidence, though conflicting, that the 
stream was being polluted, and that the 
petitioner had not acquiesced or con- 
sented for the water from the defendants’ 
sewerage disposal plant to be discharged 
upon defendant’s land, the trial court did 
not abuse its discretion in granting an 
interlocutory injunction. Kingsley Mill 
Corp. v. Edmonds, 208 Ga. 374, 67 S.E.2d 
111, 1951 Ga. LEXIS 368 (1951). 


OPINIONS OF THE ATTORNEY GENERAL 


Riparian owner may prohibit fish- 
ing on part of navigable river. — A 
property owner may bar public fishing in a 
fresh water stream on that portion of the 


stream that runs through land held by the 
property owner, although the stream is 
navigable. 1960-61 Ga. Op. Att’y Gen. 237. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 1, 5-31, 280, 
253. 

Am. Jur. 

Forms. 
24B Am. Jur. Pleading and Practice 

Forms, Waters, § 6. 

C.J.S. 

65 C.J.S., Navigable Waters, §§ 64, 85. 
93 C.J.S., Waters, §§ 9 et seq., 20 et seq., 
134 et seq., 199 et seq. 

ALR. 

Right to hasten by improvement of 
street or highway the flow of surface wa- 
ter along natural drainways, 5 A.L.R. 
1530; 36 A.L.R. 1463. 

Liability for damages to riparian owner 
by means adopted to protect bridge or 
other structure in or across stream at time 
of flood, 7 A.L.R. 116. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Liability of one who diverts stream into 
new channel for overflow, 12 A.L.R. 187. 


Pleading and Practice 


Right to damages for the destruction of 
riparian owner’s access to navigability by 
improvement of navigation, 21 A.L.R. 206. 

Constitutionality of statutes affecting 
riparian rights, 56 A.L.R. 277. 

Extent of detention or retardation of 
water incident to riparian rights, 70 
A.L.R. 220. 

What constitutes natural drainway or 
watercourse for flow of surface water, 81 
A.L.R. 262. 

Right of riparian landowners to con- 
tinuance of artificial conditions estab- 
lished above or below their land, 88 A.L.R. 
130. 

Right of riparian owner on navigable 
water to access to water, 89 A.L.R. 1156. 

Appropriation of water as creating 
right, as against subsequent appropriator, 
to continue method or means of diversion, 
121 A.L.R. 1044. 

Agreement in respect of water rights in 
stream as creating a mere personal obli- 
gation, covenant running with the land, or 
an easement, 127 A.L.R. 835. 

Right of riparian owner to continuation 
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of periodic and seasonal overflows from 
stream, 20 A.L.R.2d 656. 

Landowner’s right to relief against pol- 
lution of his water supply by industrial or 
commercial waste, 39 A.L.R.3d 910. 

Propriety of injunctive relief against di- 
version of water by municipal corporation 
or public utility, 42 A.L.R.3d 426. 

Liability of oil and gas lessee or opera- 
tor for injuries to or death of livestock, 51 
A.L.R.3d 304. 


PROPERTY 
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Modern status of rules governing inter- 
ference with drainage of surface waters, 
93 A.L.R.3d 1193. 

Exemption from sales or use tax of wa- 
ter, oil, gas, other fuel, or electricity pro- 
vided for residential purposes, 15 
A.L.R.4th 269. 

Liability for diversion of surface water 
by raising surface level of land, 88 
A.L.R.4th 891. 


44-8-2. Rights of adjoining owners in nonnavigable streams; 
principles when stream is boundary; accretions. 


The beds of nonnavigable streams belong to the owner of the adjacent 
land. If the stream is a dividing line between two parcels of land, each 
owner’s boundary shall extend to the thread or the center of the main 
current of the water. If the current changes gradually, the boundary line 
follows the current. If from any cause the stream takes a new channel, 
the original line, if identifiable, remains the boundary. Gradual accre- 


tions of land on either side accrue to the owner of that side. 


History. 

Orig. Code 1863, § 2207; Code 1868, 
§ 2202; Code 1873, § 2228; Code 1882, 
§ 2228; Civil Code 1895, § 3058; Civil 
Code 1910, § 3630; Code 1933, § 85-1302. 
Cross references. 

Jurisdiction of county over stream of 
water which forms boundary of county, 
§ 36-1-2. 


Diversion, obstruction, or pollution of 
nonnavigable watercourses as constitut- 
ing trespass, § 51-9-7. 

Law reviews. 

For article on principles of water law in 
the southeast, see 13 Mercer L. Rev. 344 
(1962). 


JUDICIAL DECISIONS 


Section follows common law. — 
O.C.G.A. § 44-8-2 declares that where 
land is bounded by a nonnavigable stream 
the boundary extends to the center or 
thread of the stream. This rule has been 
part of the common law even before the 
section was passed. Jones v. Water Lot 
Co., 18 Ga. 539, 1855 Ga. LEXIS 238 
(1855); Boardman v. Scott, 102 Ga. 404, 30 
S.E. 982, 1897 Ga. LEXIS 512 (1897); 
State v. Georgia Ry. & Power Co., 141 Ga. 
153, 80 S.E. 657, 1913 Ga. LEXIS 365 
(1913). 

Where land is bounded by a non- 
navigable stream the boundary ex- 
tends to the center or thread of the 
stream. Outlaw v. Outlaw, 225 Ga. 100, 


165 S.E.2d 845, 1969 Ga. LEXIS 391 
(1969). 

Land grants bounded on river. — 
Under O.C.G.A. § 44-8-2 where a plot 
calls for a nonnavigable river as a bound- 
ary, the line is to determine at it, and the 
land embraced in the grant will extend to 
the middle thread of the stream. Stanford 
v. Mangin, 30 Ga. 355, 1860 Ga. LEXIS 
102 (1860); State v. Georgia Ry. & Power 
Co., 141 Ga. 153, 80 S.E. 657, 1913 Ga. 
LEXIS 365 (1913). 

Extension of property to midstream 
applies in condemnation proceed- 
ings. — In a notice to acquire an ease- 
ment of flowage on certain described land 
bounded by a nonnavigable stream, where 
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the easement sought to be acquired is to 
overflow the land, which is specifically 
described, and also to raise and flow-back 
the water in the stream to a certain depth, 
the description of the property sought to 
be impressed with the easement of flow- 
age is sufficiently comprehensive and defi- 
nite to include flowage rights over both 
the land described and also the bed of the 
stream on which it abuts to the center of 
the stream. Central Ga. Power Co. v. Mad- 
dox, 135 Ga. 246, 69 S.E. 109, 1910 Ga. 
LEXIS 500 (1910). 

Boundary line running to stream 
presumed to run to center. — Where a 
boundary line is described as running to 
the stream, language which describes it as 
thereafter running “with,” “along,” “by,” 
“on,” “up,” or “down” the stream will be 
construed to carry the title to the center 
unless contrary intention appears from 
the instrument. Westmoreland v. Beutell, 
153 Ga. App. 558, 266 S.E.2d 260, 1980 
Ga. App. LEXIS 1899 (1980). 

Ownership of artificial pond shores 
only to low-water mark. — Under a 
deed bounding land conveyed by an arti- 
ficial pond, the lien of the land conveyed 
did not extend to the thread of the stream 
from whose waters the pond was formed, 
but only to the low-water mark of the 
pond. Boardman v. Scott, 102 Ga. 404, 30 
S.E. 982, 1897 Ga. LEXIS 512 (1897). 

Owner of bed of nontidal stream 
has exclusive fishing rights. — Where 
tidal waters are not involved, the owner- 
ship of the fee in the bed of the stream 
generally carries with it the exclusive 
right of fishery in the stream. West v. 
Baumgartner, 124 Ga. App. 318, 184 
S.E.2d 213, 1971 Ga. App. LEXIS 912 
(1971), rev’d, 228 Ga. 671, 187 S.E.2d 665, 
1972 Ga. LEXIS 884 (1972). 

Under common law. — By the com- 
mon law the right to take fish belongs 
essentially to the right of soil in streams 
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where the tide does not ebb and flow. 
Bosworth v. Nelson, 170 Ga. 279, 152 S.E. 
575, 1930 Ga. LEXIS 487 (1930). 

If the riparian owner owns both 
sides of the stream, no one but the 
owner may come within the limits of land 
and take fish. The same right applies so 
far as land extends to the thread of the 
stream, where the owner owns upon one 
side only. Within these limits, by the com- 
mon law, the owner’s rights of fishery are 
sole and exclusive. Bosworth v. Nelson, 
170 Ga. 279, 152 S.E. 575, 1930 Ga. 
LEXIS 437 (1930). 

Milling privileges do not give fish- 
ing rights. — As the owner of land ad- 
joining a nonnavigable stream, is, under 
O.C.G.A. § 44-8-2, the owner of the soil to 
the center of the stream, it follows that if 
one proprietor owns the land on both sides 
of a stream the proprietor has the exclu- 
sive right of fishing therein, and a grant of 
mill privileges in the stream does not 
carry the fishing privileges. Thompson v. 
Tennyson, 148 Ga. 701, 98 S.E. 353, 1919 
Ga. LEXIS 38 (1919). 

Upper owner may use water above 
mill. — Riparian owners are each entitled 
to the center of the stream, and where 
there was a dam in the stream forming a 
mill pond in which the lower riparian 
owner was entitled to milling privileges, 
the upper riparian owner had, neverthe- 
less, the right to a reasonable use of the 
water to the center of the stream, pro- 
vided such use did not interfere with the 
milling privileges. Rome Ry. & Light Co. v. 
Loeb, 141 Ga. 202, 80 S.E. 785, 1915C Am. 
Ann. Cas. 1023 (1914). 

Right to reasonable use of water in 
nonnavigable watercourse on nonri- 
parian land can be acquired by grant 
from a riparian owner. Pyle v. Gilbert, 245 
Ga. 403, 265 S.E.2d 584, 1980 Ga. LEXIS 
809 (1980), overruled in part, Tunison v. 
Harper, 286 Ga. 687, 690 S.E.2d 819, 2010 
Ga. LEXIS 222 (2010). 


OPINIONS OF THE ATTORNEY GENERAL 


The consent of the riparian owner 
must be obtained before removing 
floating logs from nonnavigable streams. 
1958-59 Ga. Op. Att’y Gen. 220. 


For discussion of the scope of ripar- 
ian rights and the “right of access” to 
a nonnavigable, freshwater impound- 
ment, see 1980 Op. Att’y Gen. No. 80-130. 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 230, 260- 
280, 282, 283, 383, 384, 406, 407, 411, 413. 
C.J.S. 

65 C.J.S., Navigable Waters, § 94 et 
seq. 93 C.J.S., Waters, §§ 11 et seq., 91 et 
seq., 170 et seq. 

ALR. 

Right to hasten the flow and increase 
the volume of water in a stream by altera- 
tions or improvements in the bed, 9 A.L.R. 
1211. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Right of riparian owner to embank 
against flood or overflow water from 
stream, 22 A.L.R. 956; 53 A.L.R. 1180; 23 
A.L.R.2d 750. 

Right to place bathhouse or similar 
structure on shore in front of riparian 
owner, 24 A.L.R. 1273. 

Right of riparian owner on navigable 
water to access to water, 89 A.L.R. 1156. 

Waters: rights in respect of changes by 
accretion or reliction due to artificial con- 
ditions, 134 A.L.R. 467. 

Right of riparian owner to continuation 
of periodic and seasonal overflows from 
stream, 20 A.L.R.2d 656. 


Right of riparian owner to construct 
dikes, embankments, or other structures 
necessary to maintain or restore bank of 
stream or to prevent flood, 23 A.L.R.2d 
750. 

Applicability of rules of accretion and 
reliction so as to confer upon owner of 
island or bar in navigable stream title to 
additions, 54 A.L.R.2d 643. 

Apportionment and division of area of 
river as between riparian tracts fronting 
on same bank, in absence of agreement or 
specification, 65 A.L.R.2d 148. 

Rights to land created at water’s edge 
by filling or dredging, 91 A.L.R.2d 857. 

Right to accretion built up from one 
tract of land and extending laterally in 
front of adjoining tract without being con- 
tiguous thereto, 61 A.L.R.3d 1173. 

Riparian owner’s right to new land cre- 
ated by reliction or by accretion influenced 
by artificial condition not produced by 
such owner, 63 A.L.R.3d 249. 

Deeds: description of land conveyed by 
reference to river or stream as carrying to 
thread or center or only to bank thereof — 
modern status, 78 A.L.R.3d 604. 

Modern status of rules governing inter- 
ference with drainage of surface waters, 
93 A.L.R.3d 1193. 


44-8-3. Exclusive possession by owner of nonnavigable streams; 
interference by legislature with lawful use. 


The owner of a nonnavigable stream is entitled to the same exclusive 
possession of the stream as he has of any other part of his land. The 
legislature has no power to compel or interfere with the owner’s lawful 
use of the stream, for the benefit of those above or below him on the 


stream, except to restrain nuisances. 


History. 

Orig. Code 1863, § 2210; Code 1868, 
§ 2205; Code 1873, § 2231; Code 1882, 
§ 2231; Civil Code 1895, § 3061; Civil 
Code 1910, § 3633; Code 1933, § 85-1305. 


Law reviews. 

For article on principles of water law in 
the southeast, see 13 Mercer L. Rev. 344 
(1962). 


JUDICIAL DECISIONS 


Section deals with owners, not 
state. — O.C.G.A. § 44-8-3 was not in- 


tended to deprive the state of its power of 
eminent domain, but rather it was defini- 
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tive of the rights of one riparian owner as 
against the other. Nolan v. Central Ga. 
Power Co., 134 Ga. 201, 67 S.E. 656, 1910 
Ga. LEXIS 152 (1910); Whitney v. Central 
Ga. Power Co., 134 Ga. 218, 67 S.E. 197, 
1910 Ga. LEXIS 153 (1910). 

O.C.G.A. § 44-8-3 does not apply to 
tidal waters. West v. Baumgartner, 124 
Ga. App. 318, 184 S.E.2d 213, 1971 Ga. 
App. LEXIS 912 (1971), rev'd, 228 Ga. 
671, 187 S.E.2d 665, 1972 Ga. LEXIS 884 
(1972). 

Landowner of nontidal stream bed 
has exclusive fishing rights. — Where 
tidal waters are not involved, the owner- 
ship of the fee in the bed of the stream 
generally carries with it the exclusive 
right of fishery in the stream. West v. 
Baumgartner, 124 Ga. App. 318, 184 
S.E.2d 213, 1971 Ga. App. LEXIS 912 
(1971), rev’d, 228 Ga. 671, 187 S.E.2d 665, 
1972 Ga. LEXIS 884 (1972). 

By the common law the right to take 
fish belongs essentially to the right of soil 
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in streams where the tide does not ebb 
and flow. Bosworth v. Nelson, 170 Ga. 279, 
152 S.E. 575, 1930 Ga. LEXIS 437 (1930). 

With extent of rights dependent on 
whether one or both shores owned. — 
If the riparian owner owns both sides of 
the stream, no one but the owner may 
come within the limits of land and take 
fish. The same right applies so far as the 
owner’s land extends to the thread of the 
stream, where the owner upon one side 
only. Within these limits, by common law, 
the owner’s rights of fishery are sole and 
exclusive. Bosworth v. Nelson, 170 Ga. 
279, 152 S.E. 575, 1930 Ga. LEXIS 437 
(1930). 

Summary judgment appropriate. — 
Because there was no admissible evidence 
demonstrating the navigability of a 
stream, the trial court correctly granted 
summary judgment on that question. Giv- 
ens v. Ichauway, Inc., 268 Ga. 710, 493 
S.E.2d 148, 1997 Ga. LEXIS 746 (1997). 


OPINIONS OF THE ATTORNEY GENERAL 


Owner of nonnavigable streams 
who owns land on both sides of the 
stream has exclusive fishing rights in 
that stream. 1962 Ga. Op. Att’y Gen. 249. 

Person owns rights to nonnavi- 
gable stream’s center if owns one 
bank. — The Supreme Court of Georgia 
has held that “the owner of land adjoining 
a nonnavigable stream is the owner of the 
soil to the center of the thread of the 
stream, and of the fishing rights to the 
center of the thread on his side of the 
stream; if one proprietor owns the land on 
both sides of the stream, he has the exclu- 
sive right of fishing therein.” 1960-61 Ga. 
Op. Att’y Gen. 235. 

Consent of riparian owner must be 
obtained before removing floating 
logs from nonnavigable_ streams. 
1958-59 Ga. Op. Att’y Gen. 220. 

The owner of land adjacent to a 
navigable stream owns to the low- 


11 


water mark of that stream, and there is 
no question but that the owner of the land 
may prevent fishing from upon lands and 
could well have exclusive fishing rights to 
the low-water mark thereof. 1962 Ga. Op. 
Atty Gen. 249. 

Landowner around lake can pro- 
hibit fishing up to navigable stream’s 
low-water mark. — Where the river is 
navigable at the point where the lake 
comes into the stream, and the same per- 
son owns the land on both sides of the lake 
and the land on both sides of the mouth of 
the lake, the owner would have the exclu- 
sive fishing rights to the low-water mark 
of navigable stream; assuming the condi- 
tions above, the lake and the lands could 
be posted by the owner notwithstanding 
the fact that the lake and lands might be 
posted by operation of law. 1962 Ga. Op. 
Atty Gen. 249. 


44-8-3 PROPERTY 44-8-4 


RESEARCH REFERENCES 
Am. Jur. 2d. Specific description with reference to 
78 Am. Jur. 2d, Waters, §§ 10, 229-232, water, in conveyance of riparian land, as 
274-276, 382, 383. marking the extent of grantee’s ownership 
C.J.S. of the submerged land and the shore, 74 
T93 C.J.S., Waters, §§ 39, 40. A.L.R. 597. 
ALR. Apportionment and division of area of 


Right of owner of upland to make a use, river as between riparian tracts fronting 
not connected with navigation, of the on same bank, in absence of agreement or 
shore between high and low water mark, specification, 65 A.L.R.2d 143. 
which excludes the general public, 10 
A.L.R. 1058; 107 A.L.R. 1347. 


44-8-4, Construction of dams, canals, and appurtent works on 
nonnavigable streams; liability for resultant damages. 


It shall be lawful for all corporations and individuals owning or 
controlling lands on both sides of any nonnavigable stream to construct 
and maintain a dam or dams, together with canals and appurtenances 
thereof, across the stream for the development of water power and for 
other purposes; provided, however, this Code section shall not be 
construed to release individuals or corporations constructing such dam 
or dams and appurtenant works from liability to private property 
owners for damages resulting from the construction and operation 
thereof either by overflow or otherwise. 


History. Law reviews. 

Ga. L. 1908, p. 78, § 1; Civil Code 1910, For note, “Regulation of Artificial Lakes 
§ 3634; Code 1933, § 85-1306. and Recreational Subdivisions in Geor- 
Cross references. gia,” recommending methods for future 


Georgia Safe Dams Act, § 12-5-370 et regulation, see 8 Ga. St. B.J. 580 (1972). 
seq. 


JUDICIAL DECISIONS 


Obstruction of nonnavigable stream ofthe land not to permit the ditch to fill up 
is trespass. — The obstruction of a non- and become obstructed so as to turn the 
navigable stream so as to impede its water back upon the adjacent land, and 
course or cause it to overflow or injure the where the ditch has become so obstructed, 
land of another is a trespass upon prop- the railroad has a duty to clean out the 
erty. Groover v. Hightower, 59 Ga. App. ditch so that it can carry off the water, and 
491, 1 S.E.2d 446, 1939 Ga. App. LEXIS railroad must not pond the water and 


332 (1939). back it up upon the adjacent land. South- 

Railroad must clean drainage ditch ern Ry. v. Thacker, 50 Ga. App. 706, 179 
to prevent backup on neighbor. — S.E. 225, 1935 Ga. App. LEXIS 272 (1935). 
Where a railroad company constructs a fill Section does not permit dam injuri- 


or embankment which obstructs the natu- ous to health. — O.C.G.A. § 44-8-4 deals 
ral drainage and flow of water from adja- generally with the right of an owner of 
cent land belonging to another, and the land on both sides of a nonnavigable 
railroad constructs a ditch or drain to stream to construct and maintain a dam 
carry off the water and prevent backup, or dams across such stream “for the devel- 
the railroad owes a duty to the landowner opment of water-power and other pur- 
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poses.” It is not confined to companies or 
persons furnishing heat, light, or power to 
the public. It was hardly intended to de- 
clare broadly that any owner of land 
might build a dam and be free from all 
damages resulting therefrom, if it created 
a nuisance injurious to health. Central 
Ga. Power Co. v. Nolen, 143 Ga. 776, 85 
S.E. 945, 1915 Ga. LEXIS 614 (1915). 

Nuisance action justified for dam- 
age from dangerous dam. — The right 
of a company to build a dam does not 
include a right to build or maintain it in 
such negligent or improper manner as to 
cause a nuisance injurious to the health of 
the adjacent community. For damages 
arising from such things, an action will 
lie. Central Ga. Power Co. v. Nolen, 143 
Ga. 776, 85 S.E. 945, 1915 Ga. LEXIS 614 
(1915). 

Action for damages. — If the erection 
of a dam for a grist mill should create a 
continuing nuisance, it may be abated or 
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damages to those whose property may be 
damaged are recoverable under the terms 
of O.C.G.A. § 44-8-4. Gray v. Chason, 158 
Ga. 318, 123 S.E. 290, 1924 Ga. LEXIS 
148 (1924). 

Judge may refuse injunction until 
jury trial. — It is within the discretion of 
a judge to refuse an injunction against 
erecting a dam which might cause injury 
to the health of a community, until all the 
issues of fact could be passed on by a jury. 
Gray v. Chason, 158 Ga. 313, 123 S.E. 290, 
1924 Ga. LEXIS 148 (1924). 

Lawful hydroelectric dam not nui- 
sance. — Where a dam is lawfully and 
properly constructed and maintained by a 
public utility company for the production 
of electricity, the defendant cannot be held 
liable for creating or maintaining an abat- 
able nuisance. Georgia Power Co. v. 
Moore, 47 Ga. App. 411, 170 S.E. 520, 
1933 Ga. App. LEXIS 420 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 18-22, 26, 
27, 29, 30, 41, 79, 200-205, 211-220. 
C.J.S. 

65 C.J.S., Navigable Waters, §§ 23 et 
seq., 55 et seq., 64. 93 C.J.S., Waters, 
§§ 11, 18 et seq., 38 et seq., 146, 311 et 
seq. 

ALR. 

Power of Legislature to relieve one au- 
thorized to construct a dam from liability 
for damages to adjoining property, 6 
A.L.R. 1326. 

Right of owner of upland to make a use, 


not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Applicability of rule of strict or absolute 
liability to overflow or escape of water 
caused by dam failure, 51 A.L.R.3d 965. 

Res ipsa loquitur as applicable in ac- 
tions for damage to property by the over- 
flow or escape of water, 91 A.L.R.3d 186. 

Liability for overflow of water confined 
or diverted for public power purposes, 91 
A.L.R.3d 1065. 


44-8-5. Rights of adjoining landowners in navigable streams. 


(a) As used in this chapter, the term “navigable stream” means a 


stream which is capable of transporting boats loaded with freight in the 
regular course of trade either for the whole or a part of the year. The 
mere rafting of timber or the transporting of wood in small boats shall 
not make a stream navigable. 


(b) The rights of the owner of lands which are adjacent to navigable 
streams extend to the low-water mark in the bed of the stream. 


History. 
Orig. Code 1863, §§ 2208, 2209; Code 


1868, §§ 2203, 2204; Code 1873, §§ 2229, 
2230; Code 1882, §§ 2229, 2230; Civil 
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Code 1895, §§ 3059, 3060; Civil Code 
1910, §§ 3631, 3632; Code 1933, §§ 85- 
1303, 85-1304; Ga. L. 1982, p. 3, § 44. 
Law reviews. 

For article, “Some Legal Problems In- 
volved in Saving Georgia’s Marshlands,” 
see 7 Ga. St. B.J. 27 (1970). 


PROPERTY 


44-8-5 


For article, “Public Rights in Georgia’s 
Tidelands,” see 9 Ga. L. Rev. 79 (1974). 

For annual survey article on real prop- 
erty law, see 50 Mercer L. Rev. 307 (1998). 


JUDICIAL DECISIONS 


The common law is in force as re- 
gards tide waters except as affected 
by O.C.G.A. § 44-8-5. Shively v. Bowlby, 
152 U.S. 1, 14 S. Ct. 548, 38 L. Ed. 331, 
1894 U.S. LEXIS 2090 (1894). 

Section merely gives riparian pro- 
prietors right to river bottoms. — The 
intention of O.C.G.A. § 44-8-5 was not to 
change the common law with reference to 
the boundaries of landowners abutting on 
the sea or any of its inlets, but rather to 
insure to riparian proprietors the right to 
the river bottoms upon their lands for 
agricultural purposes. Johnson v. State, 
114 Ga. 790, 40 S.E. 807, 1902 Ga. LEXIS 
795 (1902); State v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

Navigability for federal regulatory 
purposes is governed by federal law 
and state law is not authoritative in such 
cases. United States v. Lewis, 355 F. Supp. 
1132, 1973 U.S. Dist. LEXIS 14562 (S.D. 
Ga. 1973). 

Federal consent needed for con- 
struction of bridge. — O.C.G.A. § 44- 
8-5 determines whether a stream is navi- 
gable and requires the consent of the 
United States War Department (now De- 
partment of Defense) to the construction 
of a bridge over it. Brantley v. Lee, 139 Ga. 
600, 77 S.E. 788, 1913 Ga. LEXIS 536 
(1918). 

Section provides definite test of riv- 
er’s navigability. — O.C.G.A. § 44-8-5 
gives a clear and explicit definition, and 
the test by which to determine the navi- 
gability of a particular river in this state is 
found in the navigable capacity measured 
by the essentials of this definition. Sea- 
board Air-Line Ry. v. Sikes, 4 Ga. App. 7, 
60 S.E. 868, 1908 Ga. App. LEXIS 182 
(1908). 


Ogeechee and Canoochee rivers are 
not navigable waters. Seaboard Air- 
Line Ry. v. Sikes, 4 Ga. App. 7, 60 S.E. 868, 
1908 Ga. App. LEXIS 182 (1908); Brantley 
v. Lee, 139 Ga. 600, 77 S.E. 788, 1913 Ga. 
LEXIS 536 (1913). 

Knoxboro creek, a stream running 
into the Savannah river, is navigable 
under O.C.G.A. § 44-8-5. Charleston & 
S. Ry. v. Johnson, 73 Ga. 306, 1884 Ga. 
LEXIS 120 (1884). 

O.C.G.A. § 44-8-5 is not applicable 
to tidal waters. West v. Baumgartner, 
124 Ga. App. 318, 184 S.E.2d 213, 1971 
Ga. App. LEXIS 912 (1971), rev’d, 228 Ga. 
671, 187 S.E.2d 665, 1972 Ga. LEXIS 884 
(1972); State v. Ashmore, 236 Ga. 401, 224 
S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

O.C.G.A. §§ 44-8-5 and 44-8-7 did not 
give a couple a superior right over their 
neighbor to construct a dock over the 
marshland opposite their property. 
O.C.G.A. § 44-8-5 did not apply to tidewa- 
ters, such as the marshland at issue here, 
and under O.C.G.A. § 44-8-7, the state 
retained fee simple title to the foreshore in 
all navigable tidewaters. Kelso v. Baxter, 
292 Ga. App. 663, 665 S.E.2d 381, 2008 
Ga. App. LEXIS 835 (2008), cert. denied, 
No. S08C1918, 2008 Ga. LEXIS 917 (Ga. 
Oct. 27, 2008). 

O.C.G.A. § 44-8-5 not applicable to 
parts of the sea. — 0.C.G.A. § 44-8-5 is 
not applicable to a bay, estuary, or arm of 
the sea. Johnson v. State, 114 Ga. 790, 40 
S.E. 807, 1902 Ga. LEXIS 795 (1902). 

O.C.G.A. § 44-8-5 not applicable to 
non-navigable streams. — There is 
nothing in case law that imposes a servi- 
tude of common passage on a stream that 
is not navigable as defined in O.C.G.A. 
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§ 44-8-5. Givens v. Ichauway, Inc., 268 
Ga. 710, 493 S.E.2d 148, 1997 Ga. LEXIS 
746 (1997). 

Deed conveying property bounded 
by river conveyed title to riverbed. — 
Deed conveying title to property bounded 
on three sides by a river, conveyed title to 
the riverbed, in the absence of a reserva- 
tion of title by the grantor. Kal-O-Mine 
Indus., Inc. v. Camp (In re Lumpkin Sand 
& Gravel, Inc.), 104 B.R. 529, 1989 Bankr. 
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LEXIS 1450 (Bankr. M.D. Ga. 1989), affd, 
111 B.R. 370, 1990 U.S. Dist. LEXIS 2578 
(M.D. Ga. 1990). 

Summary judgment appropriate. — 
Because there was no admissible evidence 
demonstrating the navigability of a 
stream, the trial court correctly granted 
summary judgment on that question. Giv- 
ens v. Ichauway, Inc., 268 Ga. 710, 493 
S.E.2d 148, 1997 Ga. LEXIS 746 (1997). 


OPINIONS OF THE ATTORNEY GENERAL 


The law does not allow a dock or 
pier to be constructed in a nonnavi- 
gable body of water by virtue of a “right 
of access” reserved by a riparian owner- 
grantor. 1980 Op. Att’y Gen. No. 80-130. 

Owner of both banks of navigable 
stream has sole fishing rights. — The 
owner of nonnavigable streams, if that 
individual owns the land on both sides of 
the stream, is entitled to exclusive fishing 
rights in that stream. 1962 Ga. Op. Att’y 
Gen. 249. 

As owner of navigable stream bank 
does to low-water mark. — The owner 
of land adjacent to a navigable stream 
owns to the low-water mark of that 
stream, and there is no question but that 
the owner of the land may prevent fishing 
from upon lands and could well have ex- 
clusive fishing rights to the low-water 
mark thereof. 1962 Ga. Op. Att’y Gen. 249. 


Owner of land around lake up to 
navigable stream’s low-water mark. 
— Where the river is navigable at the 
point where the lake comes into the 
stream, and the same person owns the 
land on both sides of the lake and the land 
on both sides of the mouth of the lake, that 
individual should have the exclusive fish- 
ing rights to the low-water mark of a 
navigable stream; assuming the condi- 
tions above, the lake and the lands could 
be posted by the owner notwithstanding 
the fact that the lake and lands might be 
posted by operation of law. 1962 Ga. Op. 
Atty Gen. 249. 

Beds and sunken timber in navi- 
gable stream are state property. — 
Because title to the beds of navigable 
streams is in the state, legislative autho- 
rization would be necessary to remove 
sunken timber from the rivers of the state. 
1958-59 Ga. Op. Att’y Gen. 220. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 59-116, 261- 
265, 274-276, 381, 382, 386, 387, 395-397. 
C.J.S. 

65 C.J.S., Navigable Waters, §§ 1 et 
seq., 82 et seq., 105. 

ALR. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Right to damages for the destruction of 
riparian owner’s access to navigability by 
improvement of navigation, 21 A.L.R. 206. 

Right to place bathhouse or similar 


structure on shore in front of riparian 
owner, 24 A.L.R. 1273. 

Periodical, seasonal, or intermittent 
stream as a watercourse, 40 A.L.R. 839. 

Riparian or littoral owner’s right of 
view over navigable water, 52 A.L.R. 1186. 

Specific description with reference to 
water, in conveyance of riparian land, as 
marking the extent of grantee’s ownership 
of the submerged land and the shore, 74 
A.L.R. 597. 

Right of riparian owner on navigable 
water to access to water, 89 A.L.R. 1156. 

Waters: rights in respect to changes by 
accretion or reliction due to artificial con- 
ditions, 134 A.L.R. 467. 
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Right of riparian owner to continuation on same bank, in absence of agreement of 
of periodic and seasonal overflows from specification, 65 A.L.R.2d 143. 
stream, 20 A.L.R.2d 656. Right of public in shore of inland navi- 
Apportionment and division of area of gable lake between high- and low-water 
river as between riparian tracts fronting marks, 40 A.L.R.3d 776. 


44-8-6. Nonnavigable tidewaters; title; rights of adjoining land- 
owners; principles when tidewaters are boundaries; ac- 
cretions. 


The title to the beds of all nonnavigable tidewaters where the tide 
regularly ebbs and flows shall vest in the owner of the adjacent land for 
all purposes, including, among others, the exclusive right to the oysters, 
clams, and other shellfish therein or thereon. If the water is the 
dividing line between two parcels of land, each owner’s boundary shall 
extend to the main thread or channel of the water. If the main thread 
or channel of the water changes gradually, the boundary line shall 
follow the same according to the change. If for any cause the water 
takes a new channel, the original line, if identifiable, remains the 
boundary. Gradual accretions of land on either side accrue to the owner 
of that side. 


History. 236 Ga. 401, 224 S.E.2d 334, cert. denied, 

Ga. L. 1902, p. 108, § 1; Civil Code 429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93 
1910, § 3635; Code 1933, § 85-1307. (1976) and Lines v. Ashmore, 236 Ga. 401, 
Law reviews. 224 S.E.2d 334 (1976), see 12 Ga. St. B.J. 


For note, “Regulation and Ownership of 201 (1976). 
the Marshlands: The Georgia Marshlands For comment on State v. Ashmore, 236 
ah, P ee se rs ies _, Ga. 401, 224 S.E.2d 334, (1976), see 27 
or article, t Wohe Mgnts in “seorg1as Mercer L. Rev. 1229 (1976). 
Tidelands,” see 9 Ga. L. Rev. 79 (1974). . . tori E 
For comment on State y Ashmore, 236 For a note discussing the historical as 


Ga. 401, 224 S.E.2d 334 (1976), see 10 Ga pects and current law concerning the 
L Rev. 1051 (1976) ; *  state’s ownership rights in tidelands, see 


For article discussing State v. Ashmore, 17 Ga. L. Rev. 851 (1983). 


JUDICIAL DECISIONS 


Section is constitutional. — The con- State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
stitutional ratification in 1945 of former 334, 1976 Ga. LEXIS 892, cert. denied, 
Code 1933, §§ 85-1307 through 85-1309 429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
(see now O.C.G.A. §§ 44-8-6 through 44- 1976 U.S. LEXIS 2534 (1976). 

8-8) which had been in effect since its Classification of tidewaters as navi- 
enactment and had not been held to be gable or not. — O.C.G.A. § 44-8-6 
unconstitutional, was effective and immu- through 44-8-8 contemplate only two cat- 
nized these sections from a later success- egories, nonnavigable and navigable tide- 
ful constitutional attack. State v. waters. State v. Ashmore, 236 Ga. 401, 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
1976 Ga. LEXIS 892, cert. denied, 429 denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 
1976 U.S. LEXIS 2534 (1976). Individual rights to foreshore. — 

O.C.G.A. § 44-8-6 deals with title to Whatever rights individual parties may 

the beds of nonnavigable tidewaters. have in the foreshore must be determined 
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under O.C.G.A. §§ 44-8-6 through 44-8-8. 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 
Oystermen have exclusive rights in 
tidal beds. — The purpose of O.C.G.A. 
§ 44-8-6 through and 44-8-8 was to over- 
come the decision that land underlying 
tidal waters was public land and to give 
“oystermen” a property right in oyster 
beds, particularly oyster beds they had 
planted. State v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 
Shellfishing. — O.C.G.A. § 44-8-6 in- 
sofar as the exclusive right of fishery is 
concerned, conveys only the exclusive 
rights to oysters, clams and other shell- 
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fish. West v. Baumgartner, 124 Ga. App. 
318, 184 S.E.2d 213, 1971 Ga. App. LEXIS 
912 (1971), rev'd, 228 Ga. 671, 187 S.E.2d 
665, 1972 Ga. LEXIS 884 (1972). 

Ownership of tidal waters is in the 
state. West v. Baumgartner, 124 Ga. App. 
318, 184 S.E.2d 213, 1971 Ga. App. LEXIS 
912 (1971), rev'd, 228 Ga. 671, 187 S.E.2d 
665, 1972 Ga. LEXIS 884 (1972). 

Public may otherwise fish tidal wa- 
ters. — The right to the soil under navi- 
gable tidal waters is in the state and the 
public has a right of common fishery in all 
tidal waters, whether actually navigable 
or nonnavigable. West v. Baumgartner, 
124 Ga. App. 318, 184 S.E.2d 213, 1971 
Ga. App. LEXIS 912 (1971), rev’d, 228 Ga. 
671, 187 S.E.2d 665, 1972 Ga. LEXIS 884 
(1972). 


OPINIONS OF THE ATTORNEY GENERAL 


The boundaries of tidewater lands 
owned by the state extend to the low- 
water mark in contrast to either the 
point of high water or mean water. 
1965-66 Op. Att’y Gen. No. 66-49. 

State owns three miles out to sea as 
political sovereign. — If the state is 
classed with all of the other owners of 
tidewater land, the boundaries of its prop- 
erty clearly extend to the low-water mark 
or encompass generally the entire tidewa- 
ter bed; on the other hand, when the 
state’s unique position as local political 
sovereign is taken into consideration, its 
rights of ownership extend far beyond this 
point for an additional three miles out to 
sea. 1965-66 Op. Atty Gen. No. 66-49. 

Person with nonexclusive title to 
marshland may not impede public en- 
joyment. — In the unlikely event that 
one should establish a title to marshland, 
such person could not use the property in 
such a way as to impede the public right of 
enjoyment thereof unless the grant to the 


marshland expresses a full relinquish- 
ment of all public rights. 1970 Op. Att’y 
Gen., Position Paper, 3-23-70. 

Ownership of harvesting rights. — 
Where shellfish harvesting is proposed for 
the subtidal (below low water mark) areas 
of tidal creeks and rivers which are inlets 
of the ocean, sounds, or navigable rivers, 
such areas are not “nonnavigable tidewa- 
ters” within the meaning of the 1902 Act, 
and, as a result, the beds of such tidewa- 
ters continue to be owned by the state. 
1985 Op. Atty Gen. No. 85-16. 

The state owns the harvesting rights to 
shellfish occurring in intertidal areas of 
marsh islands which contain no high 
ground since there must be adjacent high 
ground for O.C.G.A. §§ 44-8-6 through 
44-8-8 to have any effect. 1985 Op. Att’y 
Gen. No. 85-16. 

The owner of the adjacent property 
owns the harvesting rights to shellfish 
occurring in intertidal areas adjacent to 
high ground. 1985 Op. Atty Gen. No. 
85-16. 


RESEARCH REFERENCES 


Am. Jur, 2d. 
78 Am. Jur. 2d, Waters, §§ 274, 275, 
375, 380, 381, 386, 387, 391, 398, 411, 424. 
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C.J.S. 
65 C.J.S., Navigable Waters, § 94 et 
seq. 
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ALR. 

Applicability of rules of accretion and 
reliction so as to confer upon owner of 
island or bar in navigable stream title to 
additions, 54 A.L.R.2d 643. 

Apportionment and division of area of 
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Rights to land created at water’s edge 
by filling or dredging, 91 A.L.R.2d 857. 

Right to accretion built up from one 
tract of land and extending laterally in 
front of adjoining tract without being con- 
tiguous thereto, 61 A.L.R.3d 1173. 


river as between riparian tracts fronting 
on same bank, in absence of agreement or 
specification, 65 A.L.R.2d 148. 


44-8-7, Rights of owners of land adjacent to or covered by 
navigable tidewaters. 


(a) A navigable tidewater is any tidewater, the sea or any inlet 
thereof, or any other bed of water where the tide regularly ebbs and 
flows which is in fact used for the purposes of navigation or is capable 
of transporting at mean low tide boats loaded with freight in the regular 
course of trade. The mere rafting of timber thereon or the passage of 
small boats thereover, whether for the transportation of persons or 
freight, shall not be deemed navigation within the meaning of this Code 
section and shall not make tidewaters navigable. 


(b) For all purposes, including, among others, the exclusive right to 
the oysters and clams but not other fish therein or thereon, the 
boundaries and rights of the owners of land adjacent to or covered in 
whole or in part by navigable tidewaters shall extend to the low-water 


mark in the bed of the water. 


History. 

Ga. L. 1902, p. 108, §§ 2, 3; Civil Code 
1910, §§ 3636, 3637; Code 1933, §§ 85- 
1308, 85-1309; Ga. L. 1982, p. 3, § 44. 
Cross references. 

Confirmation of tidewater titles, Ga. 
Const. 1983, Art. I, Sec. III, Para. ITI. 
Law reviews. 

For note, “Regulation and Ownership of 
the Marshlands: The Georgia Marshlands 
Act,” see 5 Ga. L. Rev. 563 (1971). 

For article, “Public Rights in Georgia’s 
Tidelands,” see 9 Ga. L. Rev. 79 (1974). 

For comment on State v. Ashmore, 236 
Ga. 401, 224 S.E.2d 334 (1976), see 10 Ga. 
L. Rev. 1051 (1976). 


For article discussing State v. Ashmore, 
236 Ga. 401, 224 S.E.2d 334, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93 
(1976) and Lines v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334 (1976), see 12 Ga. St. B.J. 
201 (1976). 

For comment on State v. Ashmore, 236 
Ga. 401, 224 S.E.2d 334, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93 
(1976), see 27 Mercer L. Rev. 1229 (1976). 

For a note discussing the historical as- 
pects and current law concerning the 
state’s ownership rights in tidelands, see 
17 Ga. L. Rev. 851 (1983). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Ricuts to TripAL WATERS 
NAvIGABILITY OF TIDAL WATERS 
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General Consideration 


0.C.G.A. § 44-8-7 is constitutional. 
— The constitutional ratification in 1945 
of former Code 1933, §§ 85-1307 through 
85-1309 (see now O.C.G.A. §§ 44-8-6 
through 44-8-8), which had been in effect 
since its enactment and had not been held 
to be unconstitutional, was effective and 
immunized these sections from a later 
successful constitutional attack. State v. 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Confirmed by constitutional 
amendment. — O.C.G.A. § 44-8-7 con- 
veying title to the lands in the bed of the 
navigable and nonnavigable tidal streams 
has been ratified and affirmed by the 
people in a constitutional amendment, 
Ga. Const. 1976, Art. I, Sec. III, Para. II 
(see Ga. Const. 1983, Art. I, Sec. III, Para. 
III). West v. Baumgartner, 124 Ga. App. 
318, 184 S.E.2d 213, 1971 Ga. App. LEXIS 
912 (1971), rev’d, 228 Ga. 671, 187 S.E.2d 
665, 1972 Ga. LEXIS 884 (1972). 

Purpose of section to prevent con- 
sidering tidal waters public. — The 
purpose of O.C.G.A §§ 44-8-6 through 44- 
8-8 was to overcome the decision that land 
underlying tidal waters was public land 
and to give “oystermen” a property right 
in oyster beds, particularly oyster beds 
they had planted. State v. Ashmore, 236 
Ga. 401, 224 S.E.2d 334, 1976 Ga. LEXIS 
892, cert. denied, 429 U.S. 830, 97 S. Ct. 
90, 50 L. Ed. 2d 93, 1976 U.S. LEXIS 2534 
(1976). 

Authority of Department of Natural 
Resources. — O.C.G.A. § 44-8-7 does not 
establish the method that the state must 
follow in allocating use of state-owned 
water bottoms; instead, as the state 
agency designated to manage the tide- 
lands, the Department of Natural Re- 
sources may determine the appropriate 
method by which to apportion use of the 
state’s property. Dorroh v. McCarthy, 265 
Ga. 750, 462 S.E.2d 708, 1995 Ga. LEXIS 
851 (1995). 


Rights to Tidal Waters 


Oystermen have exclusive license 
to tidal shellfish. — The oystermen un- 
der O.C.G.A. § 44-8-7 have the exclusive 
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right to the oysters in the tidal waters 
next to their land. That right is a privilege 
or a license. State v. Ashmore, 236 Ga. 
401, 224 S.E.2d 334, 1976 Ga. LEXIS 892, 
cert. denied, 429 U.S. 830, 97 S. Ct. 90, 50 
L. Ed. 2d 93, 1976 U.S. LEXIS 2534 
(1976). 

Planting or harvesting shellfish ad- 
joining their land. — The intention of 
0.C.G.A. § 44-8-7 was to insure to ripar- 
ian owners the right to the tidewaters for 
all purposes relating to the planting and 
cultivation of oysters and clams, and an 
exclusive right to harvest those crops as 
well as oysters and clams growing there 
naturally. State v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

Limited exclusive right to tidal 
beds. — The legislature in O.C.G.A. § 44- 
8-7 was granting nothing but the right to 
plant, cultivate and harvest oysters and 
clams. State v. Ashmore, 236 Ga. 401, 224 
S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

Section deals only with rights. — 
The legislature interpreted O.C.G.A. 
§ 44-8-7 as dealing only with “rights.” 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Individual rights in foreshore. — 
Whatever rights individual parties may 
have in the foreshore must be determined 
under O.C.G.A. §§ 44-8-6 through 44-8-8. 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

O.C.G.A. § 44-8-7 did not undertake 
to take the title to land from one 
person and confer it upon another. 
Aiken v. Wallace, 134 Ga. 873, 68 S.E. 937, 
1910 Ga. LEXIS 382 (1910). 

Since state owns foreshore of navi- 
gable tidalwaters. — The extension of 
boundaries referred to in O.C.G.A. § 44- 
8-7 does no more than establish the extent 
of the rights. It conveys no title to the 
underlying land; the state has fee simple 
title to the foreshore in all navigable tide- 
waters. State v. Ashmore, 236 Ga. 401, 
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224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

Must be served as adjoining land- 
owner when neighbor registers. — 
Whichever line, low tide or high tide, 
correctly divides private property sought 
to be registered from the state’s property, 
the state is still an adjoining landowner 
and should be so named in the petition 
and served other than by the advertise- 
ment “To Whom it May Concern,” and a 
land registration judgment, if granted, 
would not be binding upon the state or 
any adjoining landowner who was not 
named and served. State v. Bruce, 231 Ga. 
783, 204 S.E.2d 106, 1974 Ga. LEXIS 1232 
(1974). 

Statute did not provide right to 
construct dock over marshland. — 
O.C.G.A. §§ 44-8-5 and 44-8-7 did not 
give a couple a superior right over their 
neighbor to construct a dock over the 
marshland opposite their property. Sec- 
tion 44-8-5 did not apply to tidewaters, 
such as the marshland at issue here, and 
under § 44-8-7, the state retained fee 
simple title to the foreshore in all navi- 
gable tidewaters. Kelso v. Baxter, 292 Ga. 
App. 663, 665 S.E.2d 381, 2008 Ga. App. 
LEXIS 835 (2008), cert. denied, No. 
S08C1918, 2008 Ga. LEXIS 917 (Ga. Oct. 
27, 2008). 

State gives public right to fish tidal 
waters. — The right to the soil under 
navigable tidal waters is in the state and 
the public has a right of common fishery in 
all tidal waters, whether actually navi- 
gable or nonnavigable. West v. Baumgart- 
ner, 124 Ga. App. 318, 184 S.E.2d 213, 
1971 Ga. App. LEXIS 912 (1971), rev'd, 
228 Ga. 671, 187 S.E.2d 665, 1972 Ga. 
LEXIS 884 (1972). 

If state grants individuals land un- 
der tidewaters, no exclusive fishing 
rights presumed. — Where the state 
owns the soil under navigable tidal wa- 
ters, it may convey merely the soil without 
an exclusive right of fishery; in such a 
case, the grantee takes the soil subject to 
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the piscatory rights of the public. A grant 
of the soil will ordinarily not be construed 
to convey the fishing rights unless the 
intention to do so is so clearly and fully 
expressed that the grant is incapable of 
any other reasonable construction. West v. 
Baumgartner, 124 Ga. App. 318, 184 
S.E.2d 213, 1971 Ga. App. LEXIS 912 
(1971), rev’d, 228 Ga. 671, 187 S.E.2d 665, 
1972 Ga. LEXIS 884 (1972). 


Navigability of Tidal Waters 


Section classifies tidewaters only 
as navigable and nonnavigable. — 
0.C.G.A. §§ 44-8-6 through 44-8-8 con- 
template only two categories, nonnavi- 
gable and navigable tidewaters. State v. 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Definition of navigable inlet. — Un- 
der O.C.G.A. § 44-8-7, a navigable tide- 
water includes any inlet of the sea where 
the tide regularly ebbs and flows, which is 
in fact used for purposes of navigation, or 
is of such a character as to be capable of 
bearing upon its bosom, at mean low tide, 
boats loaded with freight in the regular 
course of trade. With respect to the latter 
classification it is not essential that there 
be a public terminus at both ends of the 
inlet, but the navigability of the inlet is 
determined by the capability of the water 
to bear boats of the character described in 
that section at mean low tide. Rauers v. 
Persons, 144 Ga. 28, 86 S.E. 244, 1915 Ga. 
LEXIS 24 (1915). 

Gradual accretions of land from 
navigable tidewaters accrue to the 
adjacent land owner in fee simple. 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Navigability for federal regulatory 
purposes is governed by federal law 
and state law is not authoritative in such 
cases. United States v. Lewis, 355 F. Supp. 
1132, 1973 U.S. Dist. LEXIS 14562 (S.D. 
Ga. 1973). 
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OPINIONS OF THE ATTORNEY GENERAL 


The boundaries of tidewater lands 
owned by the state extend to the low- 
water mark in contrast to either the 
point of high water or mean water. 
1965-66 Op. Att’y Gen. No. 66-49. 

Boundaries extend three miles 
when state not compared with tide- 
water landowners. — If the state is 
classed with all of the other owners of 
tidewater land, the boundaries of its prop- 
erty clearly extend to the low-water mark 
or encompass generally the entire tidewa- 
ter bed; on the other hand, when the 
state’s unique position as local political 
sovereign is taken into consideration, its 
rights of ownership extend far beyond this 
point for an additional three miles out to 
sea. 1965-66 Op. Atty Gen. No. 66-49. 

Person with nonexclusive title to 
marsh may not impede public enjoy- 
ment. — In the unlikely event that one 
should establish a title to marshland, such 
person could not use the property in such 
a way as to impede the public right of 
enjoyment thereof unless the grant to the 


marshland expresses a full relinquish- 
ment of all public rights. 1970 Op. Att’y 
Gen., Position Paper, 3-23-70. 

Ownership of harvesting rights. — 
Where shellfish harvesting is proposed for 
the subtidal (below low water mark) areas 
of tidal creeks and rivers which are inlets 
of the ocean, sounds, or navigable rivers, 
such areas are not “nonnavigable tidewa- 
ters” within the meaning of the 1902 Act, 
and, as a result, the beds of such tidewa- 
ters continue to be owned by the state. 
1985 Op. Atty Gen. No. 85-16. 

The state owns the harvesting rights to 
shellfish occurring in intertidal areas of 
marsh islands which contain no high 
ground since there must be adjacent high 
ground for O.C.G.A. §§ 44-8-6 through 
44-8-8 to have any effect. 1985 Op. Att’y 
Gen. No. 85-16. 

The owner of the adjacent property 
owns the harvesting rights to shellfish 
occurring in intertidal areas adjacent to 
high ground. 1985 Op. Att’y Gen. No. 
85-16. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 60, 269, 274, 
275, 375, 381, 386, 387, 391, 398. 

C.J.S. 

65 C.J.S., Navigable Waters, §§ 1 et 
seq., 88, 103, 105. 

ALR. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Right of grantor of railroad right of way 
or his privy to recover damages for inter- 
ference with surface water by construc- 
tion of road, 19 A.L.R. 487. 

Right to drain surface water into natu- 
ral watercourse, 28 A.L.R. 1262. 

Periodical, seasonal, or intermittent 
stream as a watercourse, 40 A.L.R. 839. 


Riparian or littoral owner’s right of 
view over navigable water, 52 A.L.R. 1186. 

Right of riparian owner on navigable 
water to access to water, 89 A.L.R. 1156. 

Right of riparian owner to continuation 
of periodic and seasonal overflows from 
stream, 20 A.L.R.2d 656. 

Right of public to fish in stream not- 
withstanding objection by riparian owner, 
47 A.L.R.2d 381. 

Right of public in shore of inland navi- 
gable lake between high- and low-water 
marks, 40 A.L.R.3d 776. 

Riparian owner’s right to new land cre- 
ated by reliction or by accretion influenced 
by artificial condition not produced by 
such owner, 63 A.L.R.3d 249. 


44-8-8. Exclusive appropriation of tidewaters. 


Nothing in Code Sections 44-8-6 and 44-8-7 shall be so construed as 
to authorize such an exclusive appropriation of any tidewater, navi- 
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gable or nonnavigable, by any person as will prevent the free use of the 
same by other persons for the purposes of passage and for the trans- 
portation of such freights as may be capable of being carried thereon. 


History. 

Ga. L. 1902, p. 108, § 3; Civil Code 
1910, § 3637; Code 1933, § 85-1309. 
Law reviews. 

For note, “Regulation and Ownership of 
the Marshlands: The Georgia Marshlands 
Act,” see 5 Ga. L. Rev. 563 (1971). 

For article, “Public Rights in Georgia’s 
Tidelands,” see 9 Ga. L. Rev. 79 (1974). 

For comment on State v. Ashmore, 236 
Ga. 401, 224 S.E.2d 334 (1976), see 10 Ga. 
L. Rev. 1051 (1976). 

For article discussing State v. Ashmore, 


236 Ga. 401, 224 S.E.2d 334, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93 
(1976), and Lines v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334 (1976), see 12 Ga. St. B.J. 
201 (1976). 

For comment on State v. Ashmore, 236 
Ga. 401, 224 S.E.2d 334, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93 
(1976), see 27 Mercer L. Rev. 1229 (1976). 

For a note discussing the historical as- 
pects and current law concerning the 
state’s ownership rights in tidelands, see 
17 Ga. L. Rev. 851 (1983). 


JUDICIAL DECISIONS 


Section is constitutional. — The con- 
stitutional ratification in 1945 of former 
Code 1933, §§ 85-1307 through 85-1309 
(see now O.C.G.A. §§ 44-8-6 through 44-8- 
8), which had been in effect since its 
enactment and had not been held to be 
unconstitutional, was effective and immu- 
nized these sections from a later success- 
ful constitutional attack. State v. 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Confirmed by constitutional 
amendment. — O.C.G.A. § 44-8-8 con- 
veying title to the lands in the bed of the 
navigable and nonnavigable tidal streams 
has been ratified and affirmed by the 
people in a constitutional amendment, 
Ga. Const. 1976, Art. I, Sec. III, Para. II 
(see, now, Ga. Const. 1983, Art. I, Sec. III, 
Para. III). West v. Baumgartner, 124 Ga. 
App. 318, 184 S.E.2d 213, 1971 Ga. App. 
LEXIS 912 (1971), rev’d, 228 Ga. 671, 187 
S.E.2d 665, 1972 Ga. LEXIS 884 (1972). 

Purpose to deny tidal beds public. 
— The purpose of O.C.G.A. §§ 44-8-6 
through 44-8-8 was to overcome the deci- 
sion that land underlying tidal waters was 
public land and to give “oystermen” a 
property right in oyster beds, particularly 
oyster beds they had planted. State v. 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 


U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Oystermen have exclusive license 
to tidal shellfish. — The oystermen un- 
der O.C.G.A. § 44-8-8 have the exclusive 
right to the oysters in the tidal waters 
next to their land. That right is a privilege 
or a license. State v. Ashmore, 236 Ga. 
401, 224 S.E.2d 334, 1976 Ga. LEXIS 892, 
cert. denied, 429 U.S. 830, 97 S. Ct. 90, 50 
L. Ed. 2d 93, 1976 U.S. LEXIS 2534 
(1976). 

Planting or harvesting shellfish ad- 
joining land. — The intention of 
O.C.G.A. § 44-8-8 was to insure to ripar- 
ian owners the right to the tidewaters for 
all purposes relating to the planting and 
cultivation of oysters and clams, and an 
exclusive right to harvest those crops as 
well as oysters and claims growing there 
naturally. State v. Ashmore, 236 Ga. 401, 
224 S.E.2d 334, 1976 Ga. LEXIS 892, cert. 
denied, 429 U.S. 830, 97 S. Ct. 90, 50 L. 
Ed. 2d 93, 1976 U.S. LEXIS 2534 (1976). 

Section grants no other exclusive 
right to tidal beds. — The legislature in 
0.C.G.A. § 44-8-8 was granting nothing 
but the right to plant, cultivate and har- 
vest oysters and clams. State v. Ashmore, 
236 Ga. 401, 224 S.E.2d 334, 1976 Ga. 
LEXIS 892, cert. denied, 429 U.S. 830, 97 
S. Ct. 90, 50 L. Ed. 2d 93, 1976 U.S. 
LEXIS 2534 (1976). 

Section deals only with rights. — 
The legislature interpreted O.C.G.A. 
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§ 44-8-8 as dealing only with “rights.” 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Rights in the foreshore. — Whatever 
rights individual parties may have in the 
foreshore must be determined under 
0.C.G.A. §§ 44-8-6 through 44-8-8. State 
v. Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Navigability of tidewaters only 
classification under section. — 
0.C.G.A. §§ 44-8-6 through 44-8-8 con- 
template only two categories: nonnavi- 
gable and navigable tidewaters. State v. 
Ashmore, 236 Ga. 401, 224 S.E.2d 334, 
1976 Ga. LEXIS 892, cert. denied, 429 
U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

O.C.G.A. § 44-8-8 did not undertake 
to take the title to land from one 
person and confer if upon another. 
Aiken v. Wallace, 134 Ga. 873, 68 S.E. 937, 
1910 Ga. LEXIS 382 (1910). 


WATER RIGHTS 


44-8-8 


State owns foreshore of tidal wa- 
ters. — The extension of boundaries re- 
ferred to in O.C.G.A. § 44-8-8 does no 
more than establish the extent of the 
rights. It conveys no title to the underly- 
ing land; the state has fee simple title to 
the foreshore in all navigable tidewaters. 
State v. Ashmore, 236 Ga. 401, 224 S.E.2d 
334, 1976 Ga. LEXIS 892, cert. denied, 
429 U.S. 830, 97 S. Ct. 90, 50 L. Ed. 2d 93, 
1976 U.S. LEXIS 2534 (1976). 

Must be served as adjoining land- 
owner when neighbor registers. — 
Whichever line, low tide or high tide, 
correctly divides private property sought 
to be registered from the state’s property, 
the state is still an adjoining landowner 
and should be so named in the petition 
and served other than by the advertise- 
ment “To Whom it May Concern,” and a 
land registration judgment, if granted, 
would not be binding upon the state or 
any adjoining landowner who was not 
named and served. State v. Bruce, 231 Ga. 
783, 204 S.E.2d 106, 1974 Ga. LEXIS 1232 
(1974). 


OPINIONS OF THE ATTORNEY GENERAL 


The boundaries of tidewater lands 
owned by the state extend to the low- 
water mark in contrast to either the 
point of high water or mean water. 
1965-66 Op. Att’y Gen. No. 66-49. 

Boundaries extend three miles 
when state not compared with tide- 
water landowners. — If the state is 
classed with all of the other owners of 
tidewater land, the boundaries of its prop- 
erty clearly extend to the low-water mark 
or encompass generally the entire tidewa- 
ter bed; on the other hand, when the 
state’s unique position as local political 
sovereign is taken into consideration, its 
rights of ownership extend far beyond this 
point for an additional three miles out to 
sea. 1965-66 Op. Atty Gen. No. 66-49. 

Person with nonexclusive title to 
marshland may not impede public en- 
joyment. — In the unlikely event that 
one should establish a title to marshland, 
such person could not use the property in 
such a way as to impede the public right of 
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enjoyment thereof unless the grant to the 
marshland expresses a full relinquish- 
ment of all public rights. 1970 Op. Att’y 
Gen., Position Paper, 3-23-70. 

Ownership of harvesting rights. — 
Where shellfish harvesting is proposed for 
the subtidal (below low water mark) areas 
of tidal creeks and rivers which are inlets 
of the ocean, sounds, or navigable rivers, 
such areas are not “nonnavigable tidewa- 
ters” within the meaning of the 1902 Act, 
and, as a result, the beds of such tidewa- 
ters continue to be owned by the state. 
1985 Op. Atty Gen. No. 85-16. 

The state owns the harvesting rights to 
shellfish occurring in intertidal areas of 
marsh islands which contain no high 
ground since there must be adjacent high 
ground for O.C.G.A. §§ 44-8-6 through 
44-8-8 to have any effect. 1985 Op. Att’y 
Gen. No. 85-16. 

The owner of the adjacent property 
owns the harvesting rights to shellfish 
occurring in intertidal areas adjacent to 
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high ground. 1985 Op. Att’y Gen. No. 
85-16. 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

78 Am. Jur. 2d, Waters, §§ 60, 269, 274, 
275, 375, 381, 386, 387, 391, 398. 

C.J.S. 

65 C.J.S., Navigable Waters, §§ 1 et 
seq., 88, 103, 105. 

ALR. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Right of grantor of railroad right of way 
or his privy to recover damages for inter- 
ference with surface water by construc- 
tion of road, 19 A.L.R. 487. 

Right to drain surface water into natu- 
ral watercourse, 28 A.L.R. 1262. 


Riparian or littoral owner’s right of 
view over navigable water, 52 A.L.R. 1186. 

Right of riparian owner on navigable 
water to access to water, 89 A.L.R. 1156. 

Right of riparian owner to continuation 
of periodic and seasonal overflows from 
stream, 20 A.L.R.2d 656. 

Right of public to fish in stream not- 
withstanding objection by riparian owner, 
47 A.L.R.2d 381. 

Right of public in shore of inland navi- 
gable lake between high- and low-water 
marks, 40 A.L.R.3d 776. 

Riparian owner’s right to new land cre- 
ated by reliction or by accretion influenced 
by artificial conditions not produced by 
such owner, 63 A.L.R.3d 249. 


44-8-9. Construction of levees and ditches; diversion of water- 
courses. 


All persons owning lands on any watercourses are authorized to ditch 
and embank their lands in order to protect the lands from freshets and 
overflows in the watercourses, provided that the ditching and embank- 
ing does not divert the watercourse from its ordinary channel; but 
nothing in this Code section shall be so construed as to prevent the 
owners of lands from diverting nonnavigable watercourses through 


their own lands. 


History. 

Laws 17938, Cobb’s 1851 Digest, p. 26; 
Ga. L. 1855-56, p. 12, §§ 1, 2; Code 1863, 
§ 2211; Code 1868, § 2206; Code 1873, 


§ 2232; Code 1882, § 2232; Civil Code 
1895, § 3062; Civil Code 1910, § 3638; 
Code 1933, § 85-1310. 


JUDICIAL DECISIONS 


Section subordinate to United 
States Constitution regarding com- 
merce. — O.C.G.A. § 44-8-9 was passed 
after the adoption by the state of the 
Constitution of the United States, and is 
of course subordinate to the provision in 
the latter instrument relating to the con- 
trol of commerce, and as a consequence, of 
the navigable waters by congress. Mills v. 


United States, 46 F. 738, 1891 U.S. Dist. 
LEXIS 78 (D. Ga. 1891). 

Legislature cannot allow harmful 
ditching or diversion of water. — The 
construction long ago and repeatedly put 
by the Georgia Supreme Court on the last 
part of O.C.G.A. § 44-8-9, which says 
“nothing shall be so construed as to pre- 
vent the owners of land, etc.,” necessitates 
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the conclusion that this whole statute is 
not alternative but only declaratory of the 
common law. The legislature did not in- 
tend to give riparian owners the privilege 
of ditching or embanking their lands, or of 
diverting unnavigable watercourses, so as 
to injure neighboring proprietors without 
liability therefor. Persons v. Hill, 33 Ga. 
141 (1864); Cheeves v. Danielly, 80 Ga. 
114, 4 S.E. 902, 1887 Ga. LEXIS 337 
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(1887); Grant v. Kuglar, 81 Ga. 637, 8 S.E. 
878, 1888 Ga. LEXIS 296 (1888); 
O’Connell v. East Tenn. V. & Ga. Ry., 87 
Ga. 246, 13 S.E. 489, 1891 Ga. LEXIS 142 
(1891). 

O.C.G.A. § 44-8-9 applies to munici- 
pal corporations. Collins v. Mayor of 
Macon, 69 Ga. 542, 1882 Ga. LEXIS 259 
(1882). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

50 Am. Jur. 2d, Levees and Flood Con- 
trol, § 13 et seq. 78 Am. Jur. 2d, Waters, 
§§ 11, 26, 85, 220. 

C.J.S. 

93 C.J.S., Waters, §§ 18 et seq., 43 et 
seq., 297 et seq. 
ALR. 

Right to hasten by improvement of 
street or highway the flow of surface wa- 
ter along natural drainways, 5 A.L.R. 
1530; 36 A.L.R. 1463. 

Right of owner of upland to make a use, 
not connected with navigation, of the 
shore between high and low water mark, 
which excludes the general public, 10 
A.L.R. 1053; 107 A.L.R. 1347. 

Liability of one who diverts stream into 
new channel for overflow, 12 A.L.R. 187. 

Right to compensation for damages to 
land left outside of levee, 20 A.L.R. 302. 


Right of riparian owner to embank 
against flood or overflow water from 
stream, 22 A.L.R. 956; 53 A.L.R. 1180; 23 
A.L.R.2d 750. 

Right to drain surface water into natu- 
ral watercourse, 28 A.L.R. 1262. 

What constitutes natural drainway or 
watercourse for flow of surface water, 81 
A.L.R. 262. 

Right of riparian owner to continuation 
of periodic and seasonal overflows from 
stream, 20 A.L.R.2d 656. 

Right of riparian owner to construct 
dikes, embankments, or other structures 
necessary to maintain or restore bank of 
stream or to prevent flood, 23 A.L.R.2d 
750. 

Modern status of rules governing inter- 
ference with drainage of surface waters, 
93 A.L.R.3d 1193. 


44-8-10. Construction or establishment of private bridge or 
ferry; grant of franchise to construct or operate public 
bridge or ferry; compensation to landowner for inter- 


ference with possession; exclusive franchises. 


The right to construct a bridge or to establish a ferry for private use 
across a watercourse within or adjoining one’s lands is appurtenant to 
the ownership of the land; but the right to establish and operate a 
public bridge or ferry is a franchise to be granted by the state. Where 
the grant of such a franchise interferes with an owner’s right of 
exclusive possession, just compensation must first be paid to the 
landowner. No such franchise granted by this state shall be held to be 
exclusive unless it is plainly and expressly declared to be exclusive in 
the grant; except, however, that any municipality of this state having a 
population of more than 200,000 according to the United States 
decennial census of 1930 or any future such census is authorized to 
grant an exclusive franchise pertaining to streets or sidewalks for a 
period of three years, but not subject to renewal, to any person, firm, or 
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corporation under this authority to grant such a franchise whether or 
not it is plainly or expressly stated in the charter of the municipality. 


History. 

Orig. Code 1863, §§ 2212, 2213; Code 
1868, $$ 2207, 2208; Code 1873, §§ 2233, 
2234; Code 1882, §§ 2233, 2234; Civil 
Code 1895, §§ 3063, 3064; Civil Code 
1910, §§ 3639, 3640; Code 1933, §§ 85- 


1311, 85-1312; Ga. L. 1937, p. 502, § 1; 
Ga. L. 1982, p. 2107, § 47. 
Cross references. 

Licenses for toll roads and bridges is- 
sued by county or municipality, § 36-60- 
21. 


JUDICIAL DECISIONS 


Strict construction of franchise 
grants. — Grants of exclusive privileges 
to a corporation or an individual are to be 
strictly construed. McLeod v. Burroughs, 9 
Ga. 213, 1851 Ga. LEXIS 1 (1851). 

No constitutional right to ferry mo- 
nopoly if not in contract. — Where the 
holder of a franchise has no contract with 
the state for a monopoly, the exclusive 
privilege which the holder had been fortu- 
nate enough to enjoy before a rival is 
chartered is not property in the constitu- 
tional sense; and the owner is not entitled 
to compensation when such privilege is 
taken away. State Hwy. Bd. v. Willcox, 168 
Ga. 883, 149 S.E. 182, 1929 Ga. LEXIS 
264 (1929). 

Legislature may give second fran- 
chise. — When the state grants a fran- 
chise that is not in its terms exclusive, it 
may subsequently grant a competing fran- 
chise that may utterly destroy the value of 
the first franchise, without incurring any 
obligation to make compensation. State 
Hwy. Bd. v. Willcox, 168 Ga. 883, 149 S.E. 
182, 1929 Ga. LEXIS 264 (1929). 

Without unconstitutional impair- 
ment of contract obligations. — A 
grant of a ferry franchise to meet the 
public convenience is not an exclusive 
grant that will, on account of the prohibi- 
tion against impairing the obligations of 
contracts, preclude the legislature from 
granting a bridge franchise detracting 


from its value. State Hwy. Bd. v. Willcox, 
168 Ga. 883, 149 S.E. 182, 1929 Ga. 
LEXIS 264 (1929). 

No damages for loss of profits. — 
Where a franchise has been granted solely 
for public convenience, there can be no 
damages for its depreciating in value from 
the subsequent grant of a similar fran- 
chise. State Hwy. Bd. v. Willcox, 168 Ga. 
883, 149 S.E. 182, 1929 Ga. LEXIS 264 
(1929). 

State can condemn land for toll 
bridges or ferry. — The state can grant 
franchises to individuals or corporations 
to build toll bridges over streams, or to 
operate ferries over the same for toll. The 
grant of a franchise to do either is not 
exclusive and does not prevent the legis- 
lature from granting another franchise for 
either purpose. The legislature can con- 
demn land for either purpose; and, if the 
taking of land does not prevent the exer- 
cise of the prior franchise, the same is not 
such taking of the property of the holder of 
the prior franchise as will entitle the 
holder to compensation. State Hwy. Bd. v. 
Willcox, 168 Ga. 883, 149 S.E. 182, 1929 
Ga. LEXIS 264 (1929). 

Without paying first franchise for 
lost profits. — Loss of profits in operat- 
ing public ferry, resulting from condemna- 
tion of land for bridge on public highway, 
not recoverable. State Hwy. Bd. v. Willcox, 
168 Ga. 883, 149 S.E. 182, 1929 Ga. 
LEXIS 264 (1929). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

35 Am. Jur. 2d, Ferries, §§ 1-9, 13 et 
seq., 28, 32, 33. 36 Am. Jur. 2d, Franchises 
for Public Entities, § 27 et seq. 39 Am. 


Jur. 2d, Highways, Streets, and Bridges, 
§§ 46 et seq., 61, 110, 153. 40 Am. Jur. 2d, 
Highways, Streets, and Bridges, § 619. 78 
Am. Jur. 2d, Waters, §§ 28, 41, 113 et seq. 
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Am. Jur. 
Forms. 

12 Am. Jur. Pleading and Practice 
Forms, Ferries, § 3. 

C.J.S. 

37 C.J.S., Franchises, § 1 et seq. 65 
C.J.S., Navigable Waters, §§ 25 et seq., 51 
et seq. 93 C.J.S., Waters, § 20 et seq. 
ALR. 

Power of public service commission to 
increase franchise rates, 3 A.L.R. 730; 9 
A.L.R. 1165; 28 A.L.R. 587; 29 A.L.R. 356. 

May paramount right of public to im- 
prove navigability of stream without com- 
pensating riparian owner for resulting 
damage be extended to improvements for 
purposes not in aid of navigation, 18 
A.L.R. 403. 


Pleading and Practice 


WATER RIGHTS 


27 


44-8-10 


Right in respect of navigable waters as 
franchise subject to taxation, 36 A.L.R. 
1523. 

Competition by grantor of nonexclusive 
franchise, or provision therefor, as viola- 
tion of constitutional rights of franchise 
holder, 114 A.L.R. 192. 

Validity and construction of restrictive 
covenant not to compete ancillary to fran- 
chise agreement, 50 A.L.R.3d 746. 

Validity, construction, and effect of 
clause in franchise contract prohibiting 
transfer of franchise or contract, 59 
A.L.R.3d 244. 

Liability for interference with fran- 
chise, 97 A.L.R.3d 890. 
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CHAPTER 9 


EASEMENTS 


Article 1 
In General 


Sec. 

44-9-1. Methods of acquiring pri- 
vate ways. 

44-9-2. Acquisition of easement of 
light and air. 

44-9-3. Right of lateral support 
from adjoining land; right to 
make excavations up to 
boundary line; notice to ad- 
joining landowner; standard 
of care. 

44-9-4, Parol license; when revo- 
cable; when easement run- 
ning with land. 

44-9-5. Cessation of easement of ne- 
cessity upon purchase of 
land providing access to 
highway. 

44-9-6. Loss of easement by aban- 
donment or nonuse. 

44-9-7. Effect of sale of property for 
taxes or assessments on 
easements or rights of way. 


Article 2 
Solar Easements 


44-9-20. Short title. 

44-9-21. Legislative findings and 
declaration of policy. 

44-9-22. Establishment of solar ease- 
ments. 

44-9-23. Contents of solar ease- 
ments. 


Article 3 
Private Ways 


44-9-40. Authority of superior court 
to grant private ways; filing 
of petition as declaration of 
necessity; when proceeding 
enjoined. 

44-9-41. Contents of petition; man- 
ner of service and advertise- 
ment; fees. 

44-9-42, Selection of assessors. 
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Sec. 
44-9-43. 


44-9-44, 


44-9-45. 


44-9-46. 


44-9-47. 


44-9-48. 


44-9-49. 


44-9-50. 


44-9-51. 


44-9-52. 


44-9-53. 


44-9-54. 


44-9-55. 


44-9-56. 


44-9-57. 
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Show cause order; selection 
of assessors; hearing before 
assessors. 

Appeals from award of as- 
sessors; jury trial. 
Maintenance of private way 
by condemnor; failure to 
maintain as abandonment. 
Determination of amount of 
compensation and other is- 
sues by jury; payment and 
disposition of damages. 
Motions and proceedings 
subsequent to judgment; 
payment of compensation; 
nonpayment as abandon- 
ment; effect of abandonment 
on subsequent application. 
Agreements between par- 
ties as to payment of com- 
pensation. 

Establishment of private 
way by agreement between 
parties. 

Recording of private way; 
protection of owner’s use. 
Establishment of private 
way by several landowners; 
duties and privileges of sub- 
sequent vendees. 
Establishment and appor- 
tionment of private way by 
several landowners. 
Establishment of private 
way over wild lands without 
notice to landowner; assess- 
ment of damages after no- 
tice. 

Establishment of private 
way by prescription. 
Establishment of private 
way by prescription; when 
owners barred from dam- 
ages. 

Notice of closing of private 
way after one year’s use. 
Limitation on use of private 
ways for specific commercial 
purposes. 


T.44, C.9 EASEMENTS T.44, C.9 
Sec. Sec. 
44-9-58. Petition to use another’s vening landowners; applica- 
landing. tion to probate court for 
44-9-59. Obstructions; proceedings such right. 
for removal; petition; rule 44-9-74. Right to drain mine, carry 
nisi; order; appeal; fees. off ore or transport items 
44-9-60. Conditions for converting over adjoining land; com- 
private ways into public pensation of landowner; ap- 
roads. plication for such right; pro- 
ceedings. 
Article 4 44-9-75. Application of article to les- 
: gay see of mine. 
Rights of Way for Mining, 44-9-76, Amount of water allowed to 
Quarrying, and Other Businesses be withdrawn from- stream 
44-9-70. Obtaining rights of way for above mill or factory by 
mining, quarrying, and mine owner or lessee. 
other business. Article 5 
44-9-71. Appointment of arbitrators g 
in right of way disputes. Timber Tramways 
44-9-72. Arbitration of requests for 44-9-90. Petition for construction of 
diversions of watercourses. tramway. 
44-9-73,. Right of mine owner to con- 44-9-91. Proceedings to lay out way; 
trol water power with canal maximum width. 
or dam; damages to inter- 44-9-92. Abandonment; effect. 


Cross references. 
Duties of department as to scenic rivers, 
§ 12-5-353. 


Acquisition of property for transporta- 
tion purposes generally, T. 32, C. 3. 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. 

Abandonment of Easement, 3 POF2d 
647. 

Intent to Create Negative Easement, 5 
POF 2d 621. 

Wrongful Interference with Right of 
Way, 32 POF 2d 389. 

Extent of Easement over Servient Es- 
tate, 33 POF2d 669. 

Establishment of Private Prescriptive 
Easement, 2 POF8d 125, 197. 

Easements — Existence of Way of Ne- 
cessity, 11 POF3d 601. 

Proof of Intent to Abandon Easements, 
53 POF3d 519. 
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Grantor’s Intent to Create Reciprocal 
Negative Easement by Common Develop- 
ment Scheme of Subdivision, 62 POF3d 1. 

Permissive Possession or Use of Land as 
Defeating Claim of Adverse Possession or 
Prescriptive Easement, 68 POF3d 239. 

Proof of Adjoining Landowner’s Mali- 
cious or Unreasonable Construction of 
Fence, 73 POF3d 1. 

Proof of Extent of Easement of Way 
Created by Express Grant or Reservation, 
81 POF3d 199. 
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ARTICLE 1 
IN GENERAL 


Law reviews. 
For article surveying Georgia cases in 
the area of real property from June 1977 


through May 1978, see 30 Mercer L. Rev. 
167 (1978). 
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ALR. 

Respective rights of adjoining owners as 
to pumping oil, 5 A.L.R. 421. 

Respective rights of owners of different 
parcels into which land subject to an oil 
and gas lease has been subdivided, 5 
A.L.R. 1162; 16 A.L.R. 588; 64 A.L.R. 634. 

Right to remove or rebuild fence sepa- 
rating one’s land from his neighbor’s land, 
8 A.L.R. 1644. 

Property rights of abutting owners in 
trees cut or removed from street or high- 
way, 9 A.L.R. 1269. 

Right of co-owner of a party or division 
wall to remove or demolish his own build- 
ing, 9 A.L.R. 1329. 

Duty of one removing mineral under 
highway to support surface, 9 A.L.R. 1333. 

Implied easement of light and air over 
private alley or right of way, 9 A.L.R. 
1634. 

Interference with easement of light, air, 
or view by structure in street or highway 
as ground for injunction at instance of 
abutting owner, 40 A.L.R. 1321. 

Precipitation of rainwater or snow from 
a building upon adjoining premises, 48 
A.L.R. 1248. 

Reservation by grantor of the right to 
require payment for existing party wall 
when used, 52 A.L.R. 494. 

Liability of abutting owner or occupant 
for condition of part of private driveway 
which is within street, 59 A.L.R. 441. 

Right of abutting owner to complain of 
misuse of public park or violation of rights 
or easements appurtenant thereto, 60 
A.L.R. 770. 

Liability for damage to person or prop- 
erty by fall of tree, 72 A.L.R. 615. 

Right and remedy of owner whose land 
is drained of oil or gas which runs to waste 
through well on land of another, 85 A.L.R. 
1154. 

Rights in respect of street number or 
street name, 98 A.L.R. 1213. 


What amounts to use of party wall 
which will impose obligation to contribute 
to cost thereof, 113 A.L.R. 471. 

Spite fences and other spite structures, 
133 A.L.R. 691. 

Duty and liability of owner in respect of 
lateral or surface support as affected by 
excavation, or other conditions, created by 
his predecessor in title, 189 A.L.R. 1267. 

Adjoining owner’s use of wall standing 
on or near dividing line as imposing obli- 
gation to contribute to cost, where he was 
not party to oral agreement or unrecorded 
written agreement under which it was 
erected, 140 A.L.R. 1424. 

Visible easement rule as applicable to 
reciprocal or cross easements resulting 
from common development and use of 
adjoining properties in different owner- 
ship, 155 A.L.R. 543. 

Liability for overflow or escape of water 
from reservoir, ditch, or artificial pond, 
169 A.L.R. 517. 

Use of party wall for nonstructural pur- 
poses, 2 A.L.R.2d 1135. 

Right to increase height of party wall, 
24 A.L.R.2d 1053. 

Liability of employer for injury to ad- 
joining realty resulting from excavation 
work by independent contractor on his 
premises, 33 A.L.R.2d 111. 

Encroachment of structure on or over 
adjoining property or way as rendering 
title unmarketable, 47 A.L.R.2d 331. 

Easements: way by necessity where 
property is accessible by navigable water, 
9 A.L.R.3d 600. 

Rights and liabilities of adjoining land- 
owners as to trees, shrubbery, or similar 
plants growing on boundary line, 26 
A.L.R.3d 1372. 

Locating easement of way created by 
necessity, 36 A.L.R.4th 769. 

Encroachment of trees, shrubbery, or 
other vegetation across boundary line, 65 
A.L.R.4th 603. 


30 


T.44, C.9, A.l 


Liability for spread of fire intentionally 
set for legitimate purpose, 25 A.L.R.5th 
391. 
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44-9-1 


Neighborly accommodation as defense 
against adverse possession or prescriptive 
easement, 56 A.L.R.7th 8. 


44-9-1. Methods of acquiring private ways. 


The right of private way over another’s land may arise from an 
express grant, from prescription by seven years’ uninterrupted use 
through improved lands or by 20 years’ use through wild lands, by 
implication of law when the right is necessary to the enjoyment of lands 
granted by the same owner, or by compulsory purchase and sale 
through the superior court in the manner prescribed by Article 3 of this 


chapter. 


History. 

Orig. Code 1863, § 2214; Code 1868, 
§ 2209; Code 1873, § 2235; Code 1882, 
§ 2235; Civil Code 1895, § 3065; Civil 
Code 1910, § 3641; Code 1933, § 85-1401; 
Ga. L. 1982, p. 3, § 44. 

Cross references. 

Acquisition and loss of title to land 
through adverse possession generally, 
§ 44-5-160 et seq. 

Law reviews. 
For note distinguishing easement from 


conditional limitation, see 10 Ga. B.J. 335 
(1948). 

For article, “Some Aspects of the Law of 
Easements,” see 9 Ga. St. B.J. 287 (1978). 

For annual survey of real property law, 
see 56 Mercer L. Rev. 395 (2004). 

For annual survey of zoning and land 
use law, see 58 Mercer L. Rev. 477 (2006). 

For annual survey of real property law, 
see 68 Mercer L. Rev. 231 (2016). 

For annual survey on real property law, 
see 70 Mercer L. Rev. 209 (2018). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
GRANT 
PRESCRIPTION 
1. DEFINITIONS 
2. REQUIREMENTS 
3. RESULTS 
4. INTERFERENCE AND OBSTRUCTIONS 
IMPLICATION 


General Consideration 


O.C.G.A. § 44-9-1 is general section 
in reference to the modes of acquir- 
ing right of private way over the lands 
of another. Watkins v. Country Club, 120 
Ga. 45, 47 S.E. 538, 1904 Ga. LEXIS 442 
(1904). 

Section inapplicable when owner 
receives adequate compensation. — 
The principles of O.C.G.A. § 44-9-1 are 
not to be confounded with the principles of 
sections regulating the establishment of a 
new or necessary way in any of those cases 
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wherein adequate compensation to the 
landowner is provided. Hendricks v. 
Carter, 21 Ga. App. 527, 94 S.E. 807, 1918 
Ga. App. LEXIS 388 (1918). 

Right of way over land of another 
may be acquired by one of four meth- 
ods: (1) by express grant; (2) by prescrip- 
tion, seven years’ uninterrupted use 
through improved lands, or 20 years’ use 
over wild lands; (3) by implication of law, 
when such right is necessary to the enjoy- 
ment of lands granted by the same owner; 
and (4) by compulsory purchase and sale 
in the manner prescribed by law. Jones v. 


44-9-1 
General Consideration (Cont’d) 


Mauldin, 208 Ga. 14, 64 S.E.2d 452, 1951 
Ga. LEXIS 527 (1951). 

Way of necessity by implication of 
law. — Right of private way over anoth- 
er’s land may arise by implication of law 
when the right is necessary to the enjoy- 
ment of lands granted by the same owner; 
thus, a way of necessity arises in Georgia 
by implication of law under O.C.G.A. 
§ 44-9-1 when the common owner sells 
the dominant estate first and retains the 
servient estate. DeNapoli v. Owen, 341 
Ga. App. 517, 801 S.E.2d 314, 2017 Ga. 
App. LEXIS 235 (2017), cert. denied, No. 
$17C1927, 2017 Ga. LEXIS 988 (Ga. Dec. 
11, 2017). 

Absent an adequate remedy at law, 
equity will protect right to use a pri- 
vate way. Phinizy v. Gardner, 159 Ga. 
136, 125 S.E. 195, 1924 Ga. LEXIS 396 
(1924). 

Elements for prescriptive easement 
not met. — Trial court properly deter- 
mined that the neighbors did not possess 
a prescriptive easement across the prop- 
erty since the property was wild and, 
consequently, the landowner had the right 
to exclude the neighbors from the prop- 
erty as the neighbors’ continued use of the 
driveway constituted a trespass. Floyd v. 
Chapman, 353 Ga. App. 434, 838 S.E.2d 
99, 2020 Ga. App. LEXIS 16 (2020). 

Injunctive relief against the in- 
fringement of a private right is well 
established. Stone Mt. Scenic R.R. v. 
Stone Mt. Mem. Ass’n, 230 Ga. 800, 199 
S.E.2d 216, 1973 Ga. LEXIS 1067 (1973). 


Grant 


Crucial test to determine whether 
deed creates easement in land is in- 
tention of the parties, which is deter- 
mined by looking to the whole deed, and 
not merely upon disjointed parts of it; the 
recitals in the deed, the contract, the sub- 
ject matter, the object, purpose, and the 
nature of restrictions or limitations, and 
the attendant facts and circumstances of 
the parties at the time of making the deed 
are to be considered. Rogers v. Pitchford, 
181 Ga. 845, 184 S.E. 623, 1936 Ga. 
LEXIS 448 (1936). 

There is no implied reservation of 
an easement by a grantor of land, and 
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O.C.G.A. § 44-9-1 implies that a way of 
necessity is available only to a grantee 
and not to a grantor. Farris Constr. Co. v. 
3032 Briarcliff Rd. Assocs., 247 Ga. 578, 
277 S.E.2d 673, 1981 Ga. LEXIS 779 
(1981). 

Doctrine of implied reservation of an 
easement by a grantor of land does not 
seem to have been adopted in this state; 
but in other states where the doctrine has 
been applied, the weight of authority 
seems to be that, in order to imply such 
reservation in the grantor, the easement 
in question must be one of necessity as 
distinguished from convenience. Farris 
Constr. Co. v. 3032 Briarcliff Rd. Assocs., 
247 Ga. 578, 277 S.E.2d 673, 1981 Ga. 
LEXIS 779 (1981). 

Nothing passes as incident to 
granted easement but what is requi- 
site to its fair enjoyment. Notwith- 
standing such a grant, there remains in 
the grantor the right of full dominion and 
use of the land, except so far as a limita- 
tion thereof is essential to the reasonable 
enjoyment of the easement granted. Folk 
v. Meyerhardt Lodge No. 314, 218 Ga. 248, 
127 S.E.2d 298, 1962 Ga. LEXIS 472 
(1962). 

Agreement did not constitute a 
grant of easement where it was neither 
a deed nor in a form that could be re- 
corded, did not use language of the grant 
of an easement, was conditional on the 
occurrence of certain acts that never oc- 
curred, had no legal description to identify 
the property or easement, and was not 
performed. Central of Ga. R.R. v. DEC 
Assocs., 231 Ga. App. 787, 501 S.E.2d 6, 
1998 Ga. App. LEXIS 561 (1998). 

Easement by prescription not ac- 
quired where O.C.G.A. § 44-9-1 not 
complied with. — Defendant landowner, 
which had conveyed parcel to plaintiff 
landowner’s predecessor in title without 
reserving any easement in deed, did not 
acquire an easement by prescription 
where adverse use could not begin until 
after the severance of the two estates and 
where the strip of land over which the 
easement is claimed was owned by the 
claimant until a time less than seven 
years prior to bringing of action by the 
plaintiff landowner seeking to enjoin de- 
fendant landowner from the continued 
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use of the strip of land in question. Farris 
Constr. Co. v. 3032 Briarcliff Rd. Assocs., 
247 Ga. 578, 277 S.E.2d 673, 1981 Ga. 
LEXIS 779 (1981). 

Creation of easement. — While notice 
may subject a purchaser of land to an 
existing easement even where the ease- 
ment is not referenced in the deed of 
conveyance, notice that there is a drive- 
way across purchased property cannot 
create an easement where none exists. 
Deas v. Hughes, 264 Ga. 9, 440 S.E.2d 
458, 1994 Ga. LEXIS 89 (1994). 

A conveyance of land accompanied by a 
plat showing the existence of a rail line on 
adjacent property did not create an ex- 
press or implied easement over the rail 
lines. Macon-Bibb County Indus. Auth. v. 
Central of Ga. R.R., 266 Ga. 281, 466 
S.E.2d 855, 1996 Ga. LEXIS 911 (1996). 

Where written statement giving per- 
mission to go on land contained no legal 
description, it was, at best, a revocable 
license which never ripened into an ease- 
ment because defendant did not expend 
money preceding use of the road. Lovell v. 
Anderson, 242 Ga. App. 537, 530 S.E.2d 
233, 2000 Ga. App. LEXIS 255 (2000). 

Trial court erred in ordering the neigh- 
bors to remove the utility lines or obtain 
an easement to keep the lines in place 
because the landowner’s deed from the 
predecessor stated that the landowner 
took the land subject to all easements for 
roads and utilities in use or of record and 
the easement for utilities was filed on 
August 16, 2006, years before the land- 
owner’s purchase of the property in 2017. 
Floyd v. Chapman, 353 Ga. App. 484, 838 
S.E.2d 99, 2020 Ga. App. LEXIS 16 (2020). 

Adequate description of easement 
found. — Partial summary judgment in 
favor of the lot owners was affirmed as, 
although the record did not contain a plat 
showing property designated as “Area #6,” 
the description in a conveyance to a home- 
owners’ association as “located between 
Lot No. 77, Lake George, and Pine Av- 
enue, including causeway to the creek, 
near the railroad bridge, known as the 
headwaters of the Gress River” disclosed 
with sufficient certainty the location of the 
lot owners’ easement; moreover, all the 
parties described the 1.542 acres eventu- 
ally conveyed to the property owner con- 


33 


EASEMENTS 


44-9-1 


testing the easement as “Area # 6.” Wynns 
v. White, 273 Ga. App. 209, 614 S.E.2d 
830, 2005 Ga. App. LEXIS 457 (2005). 

Because the deed of certain landowners 
incorporated a recorded plat’s reservation 
of a 1.32 acre strip of the landowners’ 
property to be used for access to the neigh- 
bor’s property, and because the plat was 
recorded, the landowners were deemed to 
have been on notice of that reservation 
and took title subject to the easement 
described therein; since there was nothing 
ambiguous or unclear about the location 
or the nature of the use of the 1.32 acre 
strip of land, the trial court did not err by 
declaring a judgment in favor of the neigh- 
boring property owner. Hernandez v. 
Whittemore, 287 Ga. App. 251, 651 S.E.2d 
180, 2007 Ga. App. LEXIS 925 (2007). 

No authority to obtain express 
easement by abandonment. — Grant of 
partial summary judgment in favor of the 
plaintiff on the defendant’s abandonment 
counterclaim was upheld because Georgia 
law does not recognize partial abandon- 
ment of an express easement. Sorrow v. 
380 Properties, LLC, 354 Ga. App. 118, 
840 S.E.2d 470, 2020 Ga. App. LEXIS 130 
(2020), cert. denied, No. S20C1299, 2020 
Ga. LEXIS 973 (Ga. Dec. 7, 2020). 

Claim of easement of necessity in- 
valid. — Where defendant’s property bor- 
ders on a public street but the only way to 
the rear of their building is through a 
neighbor’s property, there can be no claim 
of an easement of necessity. Greer v. Pied- 
mont Realty Invs., Inc., 248 Ga. 821, 286 
S.E.2d 712, 1982 Ga. LEXIS 705 (1982). 

Necessity based. — Private way by 
implication is based on necessity and not 
convenience; moreover, a reasonable ne- 
cessity for a way must exist at the time of 
the severance to support the implication 
of a way of necessity. DeNapoli v. Owen, 
341 Ga. App. 517, 801 S.E.2d 314, 2017 
Ga. App. LEXIS 235 (2017), cert. denied, 
No. S17C1927, 2017 Ga. LEXIS 988 (Ga. 
Dec. 11, 2017). 

Word “appurtenances” in a deed 
only carries easements already exist- 
ing, and appurtenant to estate 
granted; it will not include an inchoate 
prescriptive right over the land of another. 
Olsen v. Noble, 209 Ga. 899, 76 S.E.2d 
775, 1953 Ga. LEXIS 442 (1953). 


44-9-1 
Grant (Cont’d) 


Way appurtenant cannot be created 
without a dominant, as well as a ser- 
vient, estate. Olsen v. Noble, 209 Ga. 
899, 76 S.E.2d 775, 1953 Ga. LEXIS 442 
(1953). 


Prescription 
1. Definitions 


Improved lands comprehends the 
entire tract, though only a part 
thereof is in actual cultivation; the 
woodland on such a tract is not wild land, 
but, in connection with that portion which 
is cultivated, constitutes a single tract of 
“improved land.” Hopkins v. Roach, 127 
Ga. 153, 56 S.E. 303, 1906 Ga. LEXIS 779 
(1906). 

Railroad tracks “improved land.” — 
If a railroad was constructed and the 
tracks were made to cross a private way 
by means of a trestle, the land of the 
railroad company at such a point of inter- 
section was “improved land” within the 
meaning of O.C.G.A. § 44-9-1, and the 
period of prescription would be seven 
years. Carlton v. Seaboard Air-Line Ry., 
143 Ga. 516, 85 S.E. 863, 1917A Am. Ann. 
Cas. 497 (1915). 

“Wild lands” used in contradistinc- 
tion to “improved lands.” — “Wild 
lands,” as used in O.C.G.A. § 44-9-1, is 
evidently used in contradistinction to the 
descriptive words “improved lands.” Wat- 
kins v. Country Club, 120 Ga. 45, 47 S.E. 
538, 1904 Ga. LEXIS 442 (1904). 

“Wild” land located separate and 
apart from cultivated lands. — The 
land which O.C.G.A. § 44-9-1 designates 
as “wild” is that which is located separate 
and apart from lands which are partly in 
cultivation. Smith v. E.B. Burney Constr. 
Co., 231 Ga. 772, 204 S.E.2d 93, 1974 Ga. 
LEXIS 1230 (1974). 

“Wild land” is segregated tract of 
land remaining, as it were, in state of 
nature, unenclosed, and with no indicia 
pointing to use by the owner. Smith v. E.B. 
Burney Constr. Co., 231 Ga. 772, 204 
S.E.2d 93, 1974 Ga. LEXIS 1230 (1974). 


2. Requirements 


Party setting up prescription claim 
required to strictly follow law. — 
While a right of private way over anoth- 
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er’s land may arise by prescription from 
seven years’ uninterrupted use through 
improved lands, where a private way is 
claimed by prescription, the party setting 
up such a claim must be strictly within 
the requirements of the law. Hasty v. 
Wilson, 223 Ga. 739, 158 S.E.2d 915, 1967 
Ga. LEXIS 682 (1967). 

Use may originate in permission, 
yet ripen by prescription. — Posses- 
sion must be adverse in order to form the 
basis for prescription. A notable exception 
exists, however, in the case of private 
ways. The use may originate in permis- 
sion, and yet may ripen by prescription. 
Burnum v. Thomas, 71 Ga. App. 690, 31 
S.E.2d 925, 1944 Ga. App. LEXIS 193 
(1944); Ponder v. Williams, 80 Ga. App. 
145, 55 S.E.2d 668, 1949 Ga. App. LEXIS 
794 (1949). 

Tenant cannot originate adverse 
user in landlord’s favor where ease- 
ment not included in lease. — A tenant 
cannot originate an adverse user in land- 
lord’s favor where the lease does not ex- 
pressly or impliedly include the easement; 
use by the tenant inures to the landlord’s 
benefit if it expressly or impliedly includes 
the easement. Olsen v. Noble, 209 Ga. 899, 
76 S.E.2d 775, 1953 Ga. LEXIS 442 
(1953). 

Tenant in common may acquire 
prescriptive rights. — A limited part- 
ner, as a tenant in common of the real 
estate of the partners, may acquire pre- 
scriptive rights even though one of the 
other tenants in common might be barred 
from acquiring such prescriptive rights 
because of that tenant’s purported permis- 
sive possession. Hasty v. Wilson, 223 Ga. 
739, 158 S.E.2d 915, 1967 Ga. LEXIS 682 
(1967). 

One tenant cannot deprive other 
tenants from prescribing adversely. 
— One tenant in common who is in pos- 
session of jointly owned property cannot 
deprive the other tenants in common who 
are also in possession thereof from pre- 
scribing adversely against a third party. 
Hasty v. Wilson, 223 Ga. 739, 158 S.E.2d 
915, 1967 Ga. LEXIS 682 (1967). 

Prescriber acquires private way by 
continuous use for statutory period. 
— Ifa private way was less than 15 (now 
20) feet in width, and the prescriber kept 
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it in repair and used it as such continu- 
ously for the statutory period required by 
0.C.G.A. § 44-9-1, the prescriber would 
acquire a private way by prescription. 
Carlton v. Seaboard Air-Line Ry., 143 Ga. 
516, 85 S.E. 863, 1917A Am. Ann. Cas. 497 
(1915). 

One of the prime requisites to title by 
prescription of a private way is that the 
same private way be used the entire pe- 
riod necessary to establish the prescrip- 
tive right. Fulford v. Fulford, 228 Ga. 772, 
187 S.E.2d 867, 1972 Ga. LEXIS 904 
(1972). 

Use, to constitute prescriptive 
right, must be uninterrupted. — The 
use of a private way through the improved 
lands of another for a period of seven 
years, to constitute a prescriptive right, 
must be shown to have been uninter- 
rupted to come within the terms of 
0.C.G.A. § 44-9-1. Puryear v. Clements, 
53 Ga. 232, 1874 Ga. LEXIS 451 (1874). 

Prescription arises notwithstand- 
ing fact prescriber knows land is an- 
other’s property. — A prescription un- 
der O.C.G.A. § 44-9-1 may arise 
notwithstanding the fact that the pre- 
scriber may know that the land over 
which the individual undertakes to pre- 
scribe is the property of another. Carlton 
v. Seaboard Air-Line Ry., 143 Ga. 516, 85 
S.E. 863, 1917A Am. Ann. Cas. 497 (1915). 

Prescriber must give notice. — It is 
fundamental that prescription is to be 
strictly construed, and that the prescriber 
must give some notice, actual or construc- 
tive, to the one against whom the pre- 
scriber intends to prescribe. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944); Ponder 
v. Williams, 80 Ga. App. 145, 55 S.E.2d 
668, 1949 Ga. App. LEXIS 794 (1949). 

Use alone is insufficient to acquire pre- 
scriptive title under O.C.G.A. § 44-9-1. 
An owner’s acquiescence in the mere use 
of the owner’s road establishes, at most, a 
revocable license. To establish a prescrip- 
tive easement over the private property of 
another pursuant to O.C.G.A. § 44-9-1, it 
is necessary to show that the owner was 
given notice that the user intended to 
appropriate it as the user’s own. Eileen B. 
White & Assocs. v. Gunnells, 263 Ga. 360, 
434 S.E.2d 477, 1993 Ga. LEXIS 638 
(1993). 
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Easement and right of way. — In a 
dispute over a landowners’ patio built on a 
neighbor’s land and use of a roadway over 
the neighbor’s land, the patio did not 
create a prescriptive right of way as the 
patio was not a road or path and the 
bottom part of the road was not taken by 
adverse possession as mere use was not 
notice of an adverse claim; however, as the 
landowner might have met the time and 
notice requirements to obtain a right of 
way by prescription for the top part of the 
road, summary judgment was not proper 
on that point. Moody v. Degges, 258 Ga. 
App. 135, 573 S.E.2d 93, 2002 Ga. App. 
LEXIS 1285 (2002), cert. denied, No. 
S03C0355, 2003 Ga. LEXIS 159 (Ga. Feb. 
10, 2003). 

When use originates by permission, 
prescription runs upon notification 
of changed position. — When the use of 
a private way originates by permission of 
the owner, prescription does not begin to 
run until the user notifies the owner, by 
repairs or otherwise, that the user has 
changed position from that of a mere li- 
censee to that of a prescriber. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944); Ponder 
v. Williams, 80 Ga. App. 145, 55 S.E.2d 
668, 1949 Ga. App. LEXIS 794 (1949). 

One who seeks to ripen an absolute 
right to the use of a private way by pre- 
scription, instead of obtaining it by ex- 
press grant, must, when that individual 
enters with the consent of the owner, 
bring some affirmative notice to the 
owner, by making repairs or otherwise, of 
intention to prescribe through seven 
years’ use. First Christian Church v. Re- 
alty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 

Use of a trail. — Where neighbor’s use 
of a trail across private property was 
permissive, and there was no showing of 
any adverse use, a private way by pre- 
scription was not established. Douglas v. 
Knox, 232 Ga. App. 551, 502 S.E.2d 490, 
1998 Ga. App. LEXIS 741 (1998). 

Use by members of the public alone 
is insufficient to acquire prescriptive 
title. It must be kept open and in repair. 
Tribble v. Mayor of Forsyth, 225 Ga. 204, 
167 S.E.2d 142, 1969 Ga. LEXIS 432 
(1969). 

Notice by repair requirement. — 
The crux of the requirement for repairs 
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lies not in the actual effectuation of re- 
pairs by the prescriber but in the notice of 
adverse use the performance of such re- 
pairs would give to the property owner. 
The importance of this “notice by repair” 
requirement is best illustrated in situa- 
tions where the initial use of the private 
way was permissive. Georgia Pac. Corp. v. 
Johns, 204 Ga. App. 594, 420 S.E.2d 39, 
1992 Ga. App. LEXIS 932 (1992). 

Showing repairs is required in or- 
der to give notice to the landowner 
that the prescriber’s use of a road is ad- 
verse and not permissive. Chota, Ince. v. 
Woodley, 251 Ga. 678, 309 S.E.2d 132, 
1983 Ga. LEXIS 959 (1983). 

Prescriber must show that way 
kept open and in repair during statu- 
tory period. — In order to set up a 
prescriptive right of way, it is essential 
that the prescriber show not only that the 
prescriber has been in the uninterrupted 
use thereof for seven years or more, that it 
does not exceed 15 (now 20) feet in width, 
and that it is the same number of feet 
originally appropriated, but that the pre- 
scriber has kept it open and in repair 
during this period. Rogers v. Wilson, 171 
Ga. 802, 156 S.E. 817, 1931 Ga. LEXIS 
469 (1931). 

The right of a private way over anoth- 
er’s land may arise by prescription from 
seven years’ uninterrupted use through 
improved lands, but in order to set up this 
prescriptive right of way, it is essential 
that the prescriber show not only that the 
prescriber has been in the uninterrupted 
use thereof for seven years or more, that it 
does not exceed 15 (now 20) feet in width, 
and that it is the same number of feet 
originally appropriated, but that the pre- 
scriber has kept it open and in repair 
during this period. First Christian Church 
v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
303, 1934 Ga. LEXIS 446 (1934). 

In order for one to take or keep anoth- 
er’s land as a road for that person’s pri- 
vate use, the person should be compelled 
to keep it open and in repair. Keeping it 
open and working it would be the best 
evidence of that person’s intention to ap- 
propriate it for a road, and would put the 
owner upon notice that the person did 
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intend to appropriate it. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944); Ponder 
v. Williams, 80 Ga. App. 145, 55 S.E.2d 
668, 1949 Ga. App. LEXIS 794 (1949). 

In order to set up a prescriptive right of 
way, it is essential that the prescriber 
show not only that the prescriber has been 
in the uninterrupted use thereof for seven 
years or more, that it does not exceed 20 
feet in width, and that it is the same 
number of feet originally appropriated, 
but also that the prescriber has kept it 
open and in repair during this period. 
Hasty v. Wilson, 223 Ga. 739, 158 S.E.2d 
915, 1967 Ga. LEXIS 682 (1967). 

Passive keeping in repair is notice, 
but inaction will not suffice; the ex- 
pression “keeping in repair” originated in 
an age when private ways were unpaved 
and of necessity had to be repaired in 
order that the use thereof might be con- 
tinued, and was then the equivalent of 
action and affirmative notice of an inten- 
tion to prescribe, even where the use origi- 
nated in consent. First Christian Church 
v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
303, 1934 Ga. LEXIS 446 (1934). 

If repairs made by landowner’s per- 
mission, no prescriptive right ac- 
quired. — Where the landowner was 
merely passive and made no objection to 
the use of and repairing the road, then 
such use and repairs thereon would be the 
proper basis for obtaining a prescriptive 
right to the road. But, if the use of and the 
repairs made on the road were by the 
permission of the landowner, then the 
plaintiff would not acquire a prescriptive 
right or title to the road. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944). 

Evidence of use by previous own- 
ers. — Where plaintiff filed a petition in 
the probate court to remove an obstruc- 
tion from a private way, the mere fact that 
the property may not have been used at 
the time defendant purchased it did not 
render it “wild land” since evidence of use 
by the previous owners remained. Hen- 
derson v. Cam Dev. Co., 190 Ga. App. 199, 
378 S.E.2d 495, 1989 Ga. App. LEXIS 154 
(1989). 

Use of driveway and railroad cross- 
ing. — Trial court properly awarded a 
property owner compensatory damages in 
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an inverse condemnation suit against the 
Georgia Department of Transportation 
(DOT) because the property owner estab- 
lished the acquisition of a prescriptive 
easement over the driveway and railroad 
crossing at issue and, thus, had a com- 
pensable property interest as a result of 
DOT closing the driveway. Ga. Dep’t of 
Transp. v. Jackson, 322 Ga. App. 212, 744 
S.E.2d 389, 2013 Ga. App. LEXIS 480 
(2018). 

Failure to establish prescriptive 
rights. — Trial court properly granted 
summary judgment to a neighbor in a 
trespass action that involved use of a 
roadway to gain access to a marsh area as 
the defending neighbors failed to show 
prescriptive rights to the roadway were 
obtained since there was no evidence in 
the record indicating that the defending 
neighbors maintained the roadway during 
any seven year period in any manner; the 
record established that the roadway was 
too wide to function as a private right of 
way; and even if the defending neighbors 
had obtained a parol license to use the 
roadway, such license was still revocable. 
Warner v. Brown, 290 Ga. App. 510, 659 
S.E.2d 885, 2008 Ga. App. LEXIS 360 
(2008). 

In a declaratory judgment action 
brought by adjoining landowners seeking 
rights to access an undeveloped lot in a 
subdivision for use as a soccer field, the 
trial court properly granted summary 
judgment to the property owners who had 
terminated the access and use of the ad- 
joining landowners to the field. There ex- 
isted no express easement to grant the 
adjoining landowners access, no dedica- 
tion of the field was established for public 
use, the treatment of the field for fire ants 
was merely maintenance, and since the 
adjoining landowners had previously used 
the lot with permission, no prescriptive 
rights were established. De Castro v. Dur- 
rell, 295 Ga. App. 194, 671 S.E.2d 244, 
2008 Ga. App. LEXIS 1291 (2008), cert. 
denied, No. S09C0637, 2009 Ga. LEXIS 
214 (Ga. Apr. 20, 2009). 

Plaintiff did not have a prescriptive 
easement over a road because the plain- 
tiffs use of the road, at the very least, was 
by acquiescence; many others used the 
road beside the plaintiff; the plaintiff ad- 
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mitted that the plaintiff did very little 
maintenance on the road during the time 
the hunters used the road as the hunters 
were maintaining the road for the hunt- 
ers’ own use, and, prior to that, the plain- 
tiff maintained the road for the plaintiff as 
well as others; and the plaintiff did not 
show that the plaintiffs use of the road 
was adverse as the plaintiffs inaction 
when the defendant’s predecessor-in-in- 
terest installed locked gates on the road 
did not evidence an intention to appropri- 
ate the land as the plaintiffs own. Wilkes 
581 Farms, LLC v. McAvoy, 356 Ga. App. 
732, 848 S.E.2d 905, 2020 Ga. App. LEXIS 
517 (2020). 

Evidence of easement must be 
shown. — Grant of a declaratory judg- 
ment and injunctions to the sellers was 
reversed because at the time that the 
buyers purchased Lot 2 from the sellers, 
the sellers failed to expressly retain an 
easement over Lot 2 and no way of neces- 
sity existed at the time of the sale to the 
buyers; thus, there was no easement by 
implication. DeNapoli v. Owen, 341 Ga. 
App. 517, 801 S.E.2d 314, 2017 Ga. App. 
LEXIS 235 (2017), cert. denied, No. 
$17C1927, 2017 Ga. LEXIS 988 (Ga. Dec. 
11, 2017). 


3. Results 


When way legally obtained and con- 
tinued for statutory period, right be- 
comes absolute. — When the use of a 
private way has been legally obtained and 
is continued as long as seven years, of 
which the owner has had six months’ 
knowledge without moving for damages, 
the right of use becomes absolute, and the 
owner is barred from claiming damages. 
First Christian Church v. Realty Inv. Co., 
180 Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 
446 (1934). 

Landowner acquires right to accu- 
mulated water where dam creating 
pond exists more than 20 years. — 
Where a dam on a lower riparian owner’s 
property creating a pond on the upper 
riparian owner’s property was in exis- 
tence for more than 20 years, the lower 
riparian owner lost his right to receive the 
natural flow of water from the upper ri- 
parian owner and the latter acquired the 
right to maintain accumulated water on 
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his land. Brown v. Tomlinson, 246 Ga. 513, 
272 S.E.2d 258, 1980 Ga. LEXIS 1178 
(1980). 

Prescriptive easement abandoned. 
— Defendants were entitled to summary 
judgment on the plaintiffs claim for a 
prescriptive easement because the undis- 
puted evidence showed that the plaintiff 
abandoned any prescriptive easement as 
the plaintiffs own evidence was that the 
plaintiff and the plaintiffs family had not 
used the defendants’ tract to access the 
plaintiffs property at all since July 13, 
1994, which was well beyond the seven- 
year period that would generally raise a 
presumption of abandonment; and the 
plaintiff pointed to nothing to show that 
the presumption of abandonment should 
be rebutted. Albenberg v. Szalay, 332 Ga. 
App. 665, 774 S.E.2d 730, 2015 Ga. App. 
LEXIS 378 (2015). 


4. Interference and Obstructions 


Obstruction of private right of way 
after right to use way is acquired is 
unlawful. First Christian Church v. Re- 
alty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 

Prescriptive rights-of-way 
awarded. — Where the evidence showed 
that defendants predecessor-in-title 
never prevented the public from using the 
roads, and that plaintiffs never sought 
permission to do so, the repairs were ex- 
tensive enough to put the owner on notice 
that others were using the road. There- 
fore, the landowners were required to re- 
move obstructions from the private road 
and the plaintiffs were awarded prescrip- 
tive rights-of-way. Georgia Pac. Corp. v. 
Johns, 204 Ga. App. 594, 420 S.E.2d 39, 
1992 Ga. App. LEXIS 932 (1992). 

Showing required to sustain appli- 
cation for removal of obstructions 
from private way based upon pre- 
scription. — To sustain an application 
for the removal of obstructions from an 
alleged private way, the right to which is 
based upon prescription by seven years’ 
use, it is essential that the applicant show 
not only that the applicant has been in the 
uninterrupted use thereof for seven years 
or more, that it does not exceed 15 (now 
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20) feet in width, and that it is the same 
number of feet originally appropriated, 
but that the applicant has kept it open 
and in repair during this period. First 
Christian Church v. Realty Inv. Co., 180 
Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 446 
(1934). 

In a proceeding for the removal of an 
obstruction from a private way, a prescrip- 
tive right to use which the applicant 
claims to have acquired under O.C.G.A. 
§ 44-9-1, it is necessary, to sustain this 
application, to show not only that the 
applicant has been in the uninterrupted 
use thereof for seven years or more, that it 
does not exceed 15 (now 20 ) feet in width, 
and that it is the same number of feet 
originally appropriated, but that the ap- 
plicant has kept it open and in repair 
during this period. Scarboro v. Edenfield, 
58 Ga. App. 619, 199 S.E. 325, 1938 Ga. 
App. LEXIS 69 (1938). 

Because the record contained no evi- 
dence that a neighboring landowner’s pre- 
decessor in interest, or its agents, used the 
road continuously for at least 20 years, 
the predecessor did not acquire a private 
way by prescription and, hence, the neigh- 
bor lacked any private way by prescrip- 
tion over a landowner’s property to clear 
timber and remove barbed wire from that 
roadway without committing a trespass. 
Norton v. Holcomb, 285 Ga. App. 78, 646 
S.E.2d 94, 2007 Ga. App. LEXIS 386 
(2007), cert. denied, No. SO7C1221, 2007 
Ga. LEXIS 654 (Ga. Sept. 10, 2007). 


Implication 


Private way created by necessary 
implication is wholly distinct from 
“compulsory purchase and sale.” Cal- 
houn v. Ozburn, 186 Ga. 569, 198 S.E. 706, 
1938 Ga. LEXIS 653 (1938). 

Right of a private way over anoth- 
er’s land is based on necessity and 
not convenience. Miller v. Slater, 182 
Ga. 552, 186 S.E. 413, 1936 Ga. LEXIS 
490 (1936). 

Every essential requisite must ap- 
pear. — Before one can assert a way of 
necessity over the land of another, every 
essential requisite to such a right must 
affirmatively appear. Hasty v. Wilson, 223 
Ga. 739, 158 S.E.2d 915, 1967 Ga. LEXIS 
682 (1967). 
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Need must exist at time of sale. — A 
reasonable necessity for a way must exist 
at the time of the severance to support the 
implication of a way of necessity. Bruno v. 
Evans, 200 Ga. App. 437, 408 S.E.2d 458, 
1991 Ga. App. LEXIS 1051 (1991), cert. 
denied, No. S91C1444, 1991 Ga. LEXIS 
525 (Ga. Sept. 6, 1991). 

Implication that grantor conveys 
means of access to otherwise inacces- 
sible land. — At common law, where the 
grantor conveyed land otherwise inacces- 
sible, there was of necessity an implica- 
tion that the grantor had unintentionally 
omitted to convey a means of access 
thereto. This necessary implication en- 
titled the land-locked grantee to a way out 
to whatever public or private roads fur- 
nished access to the original tract, in the 
laying out of which due regard, of course, 
had to be had to the convenience of the 
grantor. Such ways by implication are still 
recognized in this state by O.C.G.A. § 44- 
9-1. Gaines v. Lunsford, 120 Ga. 370, 47 
S.E. 967, 1904 Ga. LEXIS 557 (1904). 

Where A owns a tract of land and con- 
veys by deed to B a portion of the land, 
and the only means of ingress and egress 
that B has to the public road is a private 
way then in existence over the land of A, 
though no mention is made in the deed as 
to the right of B to use the way, an 
implication arises that A had inadver- 
tently omitted to convey a means of ac- 
cess, and entitles the land-locked grantee 
to use the private way across the land of 
the vendor. Such a way is necessary for 
the use and enjoyment of the granted land 
enclosed by other lands of the grantor, and 
is an implied easement which runs with 
the granted land. Burk v. Tyrrell, 212 Ga. 
239, 91 S.E.2d 744, 1956 Ga. LEXIS 328 
(1956). 

Claim not allowed when one has 
way of own. — One is not allowed to 
claim a road over another’s land as a way 
of necessity when one has, or can have, 
such a way over own land. Hasty v. Wil- 
son, 223 Ga. 739, 158 S.E.2d 915, 1967 Ga. 
LEXIS 682 (1967). 

Property accessible only through 
easement. — In a dispute over a drive- 
way easement between a landowner and a 
couple, the trial court properly granted 
the landowner an interlocutory injunc- 
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tion. Even if the landowner’s deed had not 
incorporated by reference a plat that 
showed the easement, it was critical that 
the landowner’s property could be ac- 
cessed only through the easement, which 
gave rise to an easement by implication. 
Haygood v. Tilley, 295 Ga. App. 90, 670 
S.E.2d 800, 2008 Ga. App. LEXIS 1185 
(2008), cert. denied, No. SO9C0581, 2009 
Ga. LEXIS 187 (Ga. Feb. 23, 2009), cert. 
denied, 558 U.S. 1123, 130 S. Ct. 1077, 
175 L. Ed. 2d 903, 2010 U.S. LEXIS 403 
(2010). 

Way of necessity arises when com- 
mon owner sells dominant estate first 
and retains servient estate. The com- 
mon owner is impliedly deemed to have 
granted an easement to pass over the 
subservient estate. Hasty v. Wilson, 223 
Ga. 739, 158 S.E.2d 915, 1967 Ga. LEXIS 
682 (1967). 

If the common owner sells the ser- 
vient estate first, the common owner has 
deeded everything within power to deed 
and retains no easement in the servient 
estate. Therefore, when the common 
grantor subsequently deeds the dominant 
estate to a third party, the third party can 
obtain no higher interest than that of the 
grantor and receives no easement over the 
servient estate. Bruno v. Evans, 200 Ga. 
App. 437, 408 S.E.2d 458, 1991 Ga. App. 
LEXIS 1051 (1991), cert. denied, No. 
S91C1444, 1991 Ga. LEXIS 525 (Ga. Sept. 
6, 1991). 

Where owner with plat sells subdi- 
vided lots, purchasers acquire ease- 
ment shown on plat. — Where the 
owner of property has it surveyed, marked 
off, and subdivided into streets, lots, and 
alleys, has a plat drawn showing the loca- 
tion of the same, records the plat and 
thereafter sells the lots to various pur- 
chasers, giving deeds thereto which refer 
to the plat and, in describing the location 
of the lots sold, refer to the streets and 
alleys shown on the plat as part of the 
boundaries thereof, the purchasers ac- 
quire a perpetual and indefeasible ease- 
ment over such streets and alleys as a 
means of ingress and egress to their lots, 
which cannot be forfeited or abandoned by 
a mere nonuser or failure for a long period 
of time to open and improve such streets 
or alleys, and this is true whether such 
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streets and alleys are ever formally dedi- 
cated or accepted by public authority as 
public streets or alleys or not. Barnes v. 
Cheek, 84 Ga. App. 653, 67 S.E.2d 145, 
1951 Ga. App. LEXIS 760 (1951). 

When a developer sells lots according to 
a subdivision plat, which has a lake area 
designated on it, the purchasers acquire 
an irrevocable easement in that park, 
with which the developer may not inter- 
fere. Higgins v. Odom, 246 Ga. 309, 271 
S.E.2d 211, 1980 Ga. LEXIS 1096 (1980). 

Way necessary runs with granted 
land. — A way necessary for the use and 
enjoyment of granted land enclosed by 
other land of the grantor is an implied 
easement which runs with the granted 
land, and passes not only to the immedi- 
ate but subsequent grantees. Calhoun v. 
Ozburn, 186 Ga. 569, 198 S.E. 706, 1938 
Ga. LEXIS 653 (1938); Jones v. Mauldin, 
208 Ga. 14, 64 S.E.2d 452, 1951 Ga. 
LEXIS 527 (1951). 

Whether an easement is created by ex- 
press grant or by implication, once the 
location becomes fixed, the same rule con- 
trols relocation issues, so long as the grant 
contains no conditions or reservations. 
Herren v. Pettengill, 273 Ga. 122, 538 
S.E.2d 735, 2000 Ga. LEXIS 859 (2000). 

Proof inadequate for determina- 
tion. — Trial court erred in granting 
summary judgment, pursuant to O.C.G.A. 
§ 9-11-56, to a property owner who sought 
an easement by implication of law pursu- 
ant to O.C.G.A. § 44-9-1 over adjoining 
property owners’ land, as the record was 
insufficient to support such a determina- 
tion; the parties’ accounts of how the land 
was divided upon foreclosure from the 
original grantor differed greatly and there 
were no deeds, deed assignments, dates, 
or foreclosure information provided in the 
record in order to properly determine if 
such an easement was created. Boyer v. 
Whiddon, 264 Ga. App. 137, 589 S.E.2d 
709, 2003 Ga. App. LEXIS 1416 (2003). 

Implied easement not established. 
— Implied easement for a driveway lead- 
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ing to an owner’s home across the neigh- 
bors’ property was not established be- 
cause access to the owner’s home across 
the neighbors’ property was unnecessary, 
but merely convenient, and because the 
owner’s deed made no mention of a plat 
allegedly relied on by the owner or a right 
of way bordering the property, and the 
plat itself was not recorded. Eardley v. 
McGreevy, 279 Ga. 562, 615 S.E.2d 744, 
2005 Ga. LEXIS 452 (2005). 

In determining when a common owner 
had conveyed land to the defendants and 
to another landowner, the trial court erred 
in using the date of recording, not the date 
of the conveyance; thus, no implied ease- 
ment of necessity could exist across the 
defendants’ property for the benefit of the 
other landowner, and when the common 
owners sold the property to the other 
landowner they no longer owned the land 
now belonging to the defendants, and thus 
could not convey an easement across land 
in which they owned no interest. Burnette 
v. Caplan, 287 Ga. App. 142, 650 S.E.2d 
798, 2007 Ga. App. LEXIS 899 (2007). 

Owner of property adjacent to a bank- 
ruptcy debtor’s private airport did not 
have an implied easement of necessity to 
use the airport since the owner had in- 
gress and egress to the owner’s property 
by use of driveways and roads not owned 
by the debtor. Flyboy Aviation Props., LLC 
v. Franck, 501 B.R. 808, 2013 Bankr. 
LEXIS 4532 (Bankr. N.D. Ga. 2013). 

Trial court erred in finding that the 
appellee was entitled to implied ease- 
ments over and across the appellant’s 
property because the appellee’s property 
was not landlocked, and there was no 
necessity nor unity of title as there was no 
common owner of the entire development 
from the outset as title to the development 
was divided among separate corporate en- 
tities. Emson Investment Properties, LLC 
v. JHJ Jodeco 65, LLC, 349 Ga. App. 644, 
824 S.E.2d 113, 2019 Ga. App. LEXIS 118 
(2019), cert. denied, No. S19C0994, 2019 
Ga. LEXIS 765 (Ga. Nov. 4, 2019). 


OPINIONS OF THE ATTORNEY GENERAL 


Easement over state property may 
be granted only by the General As- 


sembly. 1957 Ga. Op. Att’y Gen. 252; 
1958-59 Ga. Op. Att’y Gen. 285. 


40 


44-9-1 


EASEMENTS 


44-9-1 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, § 13 et seq. 
C.J.S. 

28A C.J.S., Easements, §§ 1, 21, 15, 39 
et seq., 52 et seq., 145 et seq., 160 et seq. 
37 C.J.S., Frauds, Statute of, § 63. 

ALR. 

Implied easement upon severance of 
tract where building is near or encroaches 
upon the dividing line, 9 A.L.R. 488; 41 
A.L.R. 1210; 53 A.L.R. 910. 

Nature and extent of right granted by 
contract for use of wall or roof for adver- 
tising purposes, 10 A.L.R. 1108; 119 A.L.R. 
1523. 

Permission or license from owner of 
servient estate as extinguishing an exist- 
ing easement, 50 A.L.R. 1295. 

Rule of visible easements as applied to 
easement of light or air, 56 A.L.R. 1138. 

Implied easement in respect of drains, 
pipes, or sewers upon severance of tract, 
58 A.L.R. 824. 

Easement by prescription for use of 
land near boundary line, 58 A.L.R. 1037. 

May right of way be appurtenant where 
the servient tenement is not adjacent to 
the dominant, 76 A.L.R. 597. 

Change from street cars to motorbuses 
as affecting rights as between street rail- 
way companies and abutting owners or 
owners across whose property the com- 
pany has a right of way, 102 A.L.R. 391. 

Locating easement of way created by a 
grant which does not definitely describe 
its location, 110 A.L.R. 174. 

Enlargement of easement by use for 
purpose or in a manner other than that 
specified in the grant, 110 A.L.R. 915. 

Adoption as period of prescription for 
easement the period prescribed by statute 
of limitations with reference to adverse 
possession as including condition of color 
of title or right or other conditions im- 
posed by that statute, 112 A.L.R. 545. 

Right of owner of easement of way to 
make improvements or repairs thereon, 
112 A.L.R. 1303. 

Agreement in respect of water rights in 
stream as creating a mere personal obli- 
gation, covenant running with the land, or 
an easement, 127 A.L.R. 835. 
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Implied easement, upon division of 
tract, in respect of railroad spur or branch 
or siding, 138 A.L.R. 779. 

Private easement in way vacated, aban- 
doned, or closed by public, 150 A.L.R. 644. 

Acquisition of easement or other prop- 
erty right by prescription, predicated 
upon acts amounting to a private nui- 
sance, 152 A.L.R. 343. 

Type of vehicle or mode of travel permis- 
sible on express easement of way created 
in limited terms, 156 A.L.R. 1050. 

Roadway or pathway used at time of 
severance of tract as visible or apparent 
easement, 164 A.L.R. 1001. 

Easement by prescription: presumption 
and burden of proof as to adverse charac- 
ter of use, 170 A.L.R. 776. 

Right of owner of easement to alter its 
use in such a way as to deprive servient 
estate of an incidental benefit, 172 A.L.R. 
193. 

Easements or privileges of tenant of 
part of building as to other parts not 
included in lease, 24 A.L.R.2d 123. 

Maintenance, use, or grant of right of 
way over restricted property as violation 
or restrictive covenant, 25 A.L.R.2d 904. 

Necessary parties defendant to suit to 
prevent or remove obstruction or interfer- 
ence with easement of way, 28 A.L.R.2d 
409. 

Power of executor to create easements, 
44 A.L.R.2d 573. 

Conveyance of land as bounded by road, 
street, or other way as giving grantee 
rights in or to such way, 46 A.L.R.2d 461. 

Foreclosure of mortgage or trust deed as 
affecting easement claimed in, over, or 
under property, 46 A.L.R.2d 1197. 

Easement by prescription in artificial 
drains, pipes, or sewers, 55 A.L.R.2d 1146. 

Extent and reasonableness of use of 
private way in exercise of easement 
granted in general terms, 3 A.L.R.3d 
1256. 

Easements: way by necessity where 
property is accessible by navigable water, 
9 A.L.R.3d 600. 

Right to maintain gate or fence across 
right of way, 52 A.L.R.3d 9. 

Tacking as applied to prescriptive ease- 
ments, 72 A.L.R.3d 648. 
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What constitutes unity of title or own- 
ership sufficient for creation of an ease- 
ment by implication or way of necessity, 
94 A.L.R.3d 502. 

Way of necessity over another’s land, 
where a means of access does exist, but is 
claimed to be inadequate, inconvenient, 
difficult, or costly, 10 A.L.R.4th 447. 

Way of necessity where only part of land 
is inaccessible, 10 A.L.R.4th 500. 
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Location of easement of way created by 
grant which does not specify location, 24 
A.L.R.4th 1053. 

Locating easement of way created by 
necessity, 36 A.L.R.4th 769. 

Scope of prescriptive easement for ac- 
cess (easement of way), 79 A.L.R.4th 604. 

What constitutes, and remedies for, 
misuse of easement, 111 A.L.R.5th 313. 


44-9-2. Acquisition of easement of light and air. 


A right to an easement of light and air passing over another’s land 
through existing lights or windows may not be acquired by prescription; 
but, when a person sells a house and the light necessary for the 
reasonable enjoyment thereof is derived from and across adjoining land 
belonging to such person, the easement of light and air over such vacant 
lot shall pass as an incident to the house sold as being necessary to the 


enjoyment thereof. 


History. 

Civil Code 1895, § 3046; Civil Code 
1910, § 3618; Code 1938, § 85-1201. 
History of Section. 

This Code section is derived from the 
decisions in Turner v. Thompson, 58 Ga. 


268 (1876) and Thompson v. Turner, 69 
Ga. 219 (1881). 
Law reviews. 

For comment on Hornsby v. Smith, 191 
Ga. 491, 13 S.E.2d 20 (1941), see 3 Ga. 
B.J. 61 (1941). 


JUDICIAL DECISIONS 


Easement is acquired by implied 
grant and is based upon necessity, 
and when the necessity ceases, the ease- 
ment ceases. S.A. Lynch Corp. v. Stone, 
211 Ga. 516, 87 S.E.2d 57, 1955 Ga. 
LEXIS 372 (1955). 

Section applicable to lease of ad- 
joining lot. — The principle O.C.G.A. 
§ 44-9-2 states is equally applicable to a 
case where the owner of two adjoining lots 
leases one upon which there is a dwelling 
house dependable upon a window over- 
looking the adjoining lot for light and air. 
Indeed, the reason for the rule is more 
cogent in a case of tenancy than of pur- 
chase. Darnell v. Columbus Show-Case 
Co., 129 Ga. 62, 58 S.E. 631, 1907 Ga. 
LEXIS 307 (1907). 

One who subsequently rends ad- 
joining land is invested with no 
greater privileges than landlord, and 
is liable to neighbor tenant in damages 


resulting from interference with the lat- 
ter’s implied easement. Darnell v. Colum- 
bus Show-Case Co., 129 Ga. 62, 58 S.E. 
631, 1907 Ga. LEXIS 307 (1907). 

Damages recoverable for obstruc- 
tion. — Ordinarily the damage recover- 
able is the depreciated rental value of the 
tenement; but if the instrumentality 
which obstructs the light and air is so 
constructed as to project rain through the 
window of the tenement to the injury of 
the tenant’s bedroom furnishings and to 
personal discomfort, and this is done with 
the view of causing the tenant to abandon 
lease, punitive damages may be allowed. 
Darnell v. Columbus Show-Case Co., 129 
Ga. 62, 58 S.E. 631, 1907 Ga. LEXIS 307 
(1907). 

It is error to enjoin the building ofa 
house or a lot because the building 
would obstruct the light and air from a 
church. Smyth v. Nelson, 135 Ga. 96, 68 
S.E. 1032, 1910 Ga. LEXIS 422 (1910). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

Am. Jur. 2d, Adjoining Landowners, 
$ 
C.J.S. 

2 C.J.S., Adjoining Landowners, §§ 68- 
74. 28A C.J.S., Easements, §§ 51, 85, 87, 
111, 121, 151. 

ALR. 

Implied easement of light and air over 
private alley or right of way, 9 A.L.R. 
1634. 

Interference with easement of light, air, 
or view by structure in street or highway 


as ground for injunction at instance of 
abutting owner, 40 A.L.R. 1321. 

Permission or license from owner of 
servient estate as extinguishing an exist- 
ing easement, 50 A.L.R. 1295. 

Easement of view from public street, 90 
A.L.R. 793. 

Right to injunction to protect easement 
of light and air, 93 A.L.R. 1180. 

Location of easement of way created by 
grant which does not specify location, 24 
A.L.R.4th 1053. 


44-9-3. Right of lateral support from adjoining land; right to 
make excavations up to boundary line; notice to adjoin- 
ing landowner; standard of care. 


(a) Owners of adjoining lands owe to each other the lateral support of 


the soil of each to that of the other in its natural state. If they derive 
title from a common grantor, the lateral support shall include the 
weight of walls and other burdens that may be on it. If, at the time of 
the sale by such common grantor, there are buildings adjoining each 
other, the right shall extend to the lateral support which each adjacent 
wall gives to the other. 


(b) On giving reasonable notice of his intention to the adjoining 
landowner, the owner of land has the right to make proper and needful 
excavations up to the boundary line for purposes of construction, 
provided that he uses ordinary care and takes reasonable precautions 


to sustain the land of the other. 


History. 

Civil Code 1895, §§ 3047, 3048; Civil 
Code 1910, §§ 3619, 3620; Code 1933, 
§§ 85-1202, 85-1203. 

History of Section. 

This Code section is derived from the 

decisions in Montgomery v. Trustees of 


Masonic Hall, 70 Ga. 38 (1883) and Har- 
rison v. Kiser, 79 Ga. 588, 4 S.E. 320 
(1887). 
Law reviews. 

For comment on Levison v. Goode, 164 
Ga. 361, 138 S.E. 583 (1927), see 1 Ga. L. 
Rev. No. 2, p. 47 (1927). 


JUDICIAL DECISIONS 


Owner not prevented from agree- 
ing to removal of lateral support. — 
Under O.C.G.A. § 44-9-3, owners of ad- 
joining land owe to each other the lateral 
support of the soil. But there is nothing in 
law which prevents an owner from agree- 
ing to a removal of lateral support. And 


the successor in title of a landowner who 
grants a right of way to a railroad has no 
cause of action against a second railroad, 
a purchaser from the first, because the 
successor’s land, unless supported would 
be washed into the cut constructed by the 
railroad to whom was granted the right of 
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way. Seaboard Air-Line Ry. v. McMurrain, 
132 Ga. 181, 63 S.E. 1098, 1909 Ga. 
LEXIS 61 (1909). 

Each adjoining owner owns part of 
party wall, with corresponding ease- 
ment of support. — In the absence of 
any contractual or statutory provision to 
the contrary, the owners of adjoining 
premises are not tenants in common of a 
party wall erected partly on the land of 
each, but each owns in severalty the part 
thereof which rests upon that person’s 
side of the line, with an easement of 
support from the other. Wilensky v. Rob- 
inson, 203 Ga. 423, 47 S.E.2d 270, 1948 
Ga. LEXIS 346 (1948). 

Extent of easement acquired by 
prescription to use wall of adjoining 
owner for supporting building is the 
enjoyment of the use of the wall for the 
support of the house as it existed during 
the period of prescription. Levinson v. 
Goode, 164 Ga. 361, 138 S.E. 583, 1927 
Ga. LEXIS 192 (1927) (for comment, see 1 
Ga. L. Rev. No. 2, p. 47 (1927)). 

Where deprivation of lateral sup- 
port alleged, cause of action laid. — 
Where damage accruing out of the lower- 
ing of the grade of adjoining property so as 
to deprive a plaintiff of lateral support for 
a lot is alleged, a cause of action is laid. 
Seal v. Aldredge, 100 Ga. App. 458, 111 
S.E.2d 769, 1959 Ga. App. LEXIS 648 
(1959). 

Liability attaches to act of going 
through and beyond property line. — 
Where, in excavating, the owner of land 
goes through and beyond owner’s line and 
undermines the soil of an adjoining land- 
owner, liability attaches to the act, not on 
the ground of a lack of the proper care in 
doing the work, but on the ground that the 
act is a trespass. Bass v. West, 110 Ga. 
698, 36 S.E. 244, 1900 Ga. LEXIS 616 
(1900). 

Adjoining landowner may maintain 
ejectment against encroacher. — The 
right of the owner of land extends down- 
ward indefinitely; therefore, if one party, 
building upon own land, encroaches upon 
the adjoining land of neighbor, no ques- 
tion should arise as to the right of the 
latter to maintain ejectment against the 
former, and it is immaterial whether the 
encroachment is upon the surface of the 
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soil or below it. Wachstein v. Christopher, 
128 Ga. 229, 57 S.E. 511, 1907 Ga. LEXIS 
69 (1907). 

Landowner may excavate up to 
boundary line, but must avoid unnec- 
essary injury to adjoining property. 
— Under the provisions of O.C.G.A. § 44- 
9-3, a landowner is not denied the right to 
the full use of this property, including the 
right to make excavations upon property 
up to the boundary line of the adjoining 
landowner, but in making such excava- 
tions, the landowner must avoid unneces- 
sary injury to the property of the adjoin- 
ing landowner. Paul v. Bailey, 109 Ga. 
App. 712, 137 S.E.2d 337, 1964 Ga. App. 
LEXIS 965 (1964). 

Where excavation contemplated, 
reasonable notice should be given to 
adjoining landowner. — Where an ex- 
cavation is contemplated, the owner of the 
premises on which the excavating is to be 
done should, as manifesting that degree of 
care and precaution required of the owner, 
give reasonable notice to the adjoining 
landowner of the owner’s intention to ex- 
cavate, so that an opportunity may be 
afforded the adjacent owner to take steps 
necessary to protect buildings and other 
structures. Montgomery v. Trustees of Ma- 
sonic Hall, 70 Ga. 38, 1883 Ga. LEXIS 296 
(1883); Bass v. West, 110 Ga. 698, 36 S.E. 
244, 1900 Ga. LEXIS 616 (1900). 

Where a proprietor desires to make a 
necessary excavation up to the line of a lot 
for the purpose of constructing a building, 
and the adjacent proprietor has an exist- 
ing building, the wall of which extends 
along the property line, so that the work of 
excavating will withdraw the lateral sup- 
port of the wall and tend to render it 
unsafe, it is the duty of the party desiring 
to make the excavation to give the adjoin- 
ing proprietor reasonable notice of inten- 
tion to make the excavation, and also to 
exercise ordinary care and take reason- 
able precautions to sustain the land of the 
other, so as to avoid injury to the land, 
including the building thereon. Massell 
Realty Imp. Co. v. MacMillan Co., 168 Ga. 
164, 147 S.E. 38, 1929 Ga. LEXIS 96 
(1929). 

Person causing injury to adjoining 
property liable for damages. — It is 
the person who makes the excavation 
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which later causes injury to the adjoining 
property, and not the person in possession 
at the time of the injury, who is liable for 
the damages caused. Paul v. Bailey, 109 
Ga. App. 712, 137 S.E.2d 337, 1964 Ga. 
App. LEXIS 965 (1964). 

Owner liable for injury resulting 
from negligent contractor’s excava- 
tion. — The owner of land on which an 
excavation is negligently and carelessly 
made by a contractor, who acts under the 
direction and control of the owner, is liable 
for any injury resulting therefrom to 
buildings and other structures on the ad- 
joining property, although the contractor 
undertook to protect the adjoining build- 
ings under a contract requiring such an 
undertaking. Bass v. West, 110 Ga. 698, 36 
S.E. 244, 1900 Ga. LEXIS 616 (1900). 

Injury not sustained until land suf- 
fers actual physical disturbance. — 
An injury for which damages may be re- 
coverable is not sustained by the adjoining 
landowner unless and until the excava- 
tion and resulting withdrawal of lateral 
support causes the owner’s land to crack, 
slide, fall in, or otherwise suffer actual 
physical disturbance, for the actionable 
wrong is not the excavation, but the act of 
allowing injury to the other land through 
the failure to exercise ordinary care to 
sustain the land. Paul v. Bailey, 109 Ga. 
App. 712, 137 S.E.2d 337, 1964 Ga. App. 
LEXIS 965 (1964). 

If irreparable injury probable re- 
sult, equity affords relief by injunc- 
tion. — If irreparable injury to the prop- 
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erty of the adjacent proprietor will 
probably result from the failure by the 
excavator to exercise ordinary care and 
reasonable precaution to sustain the land 
with the buildings thereon, equity will 
afford relief by an injunction. Massell Re- 
alty Imp. Co. v. MacMillan Co., 168 Ga. 
164, 147 S.E. 38, 1929 Ga. LEXIS 96 
(1929). 

Summary judgment on duty of lat- 
eral support not authorized. — Be- 
cause the appellees held prescriptive title 
by adverse possession to that part of the 
alleyway located between the parties’ 
properties and were not required to re- 
move the terraces and construction debris 
from the alleyway, the appellants were not 
entitled to summary judgment on the ap- 
pellants claim seeking a declaration that 
the appellants would have no duty of 
lateral support once the terraces and de- 
bris were removed. Kelley v. Randolph, 
295 Ga. 721, 763 S.E.2d 858, 2014 Ga. 
LEXIS 730 (2014). 

Applicability. — Appellate court failed 
to discern how O.C.G.A. § 44-9-3(a) had 
anything to do with the maintenance of a 
dam to preserve a lake, and declined the 
landowners’ invitation to extend the 
statutory interpretation. Bishop Eddie 
Long Ministries, Inc. v. Dillard, 272 Ga. 
App. 894, 613 S.E.2d 673, 2005 Ga. App. 
LEXIS 332 (2005), cert. denied, No. 
S05C1459, 2005 Ga. LEXIS 703 (Ga. Oct. 
11, 2005), cert. denied, No. S05C1369, 
2005 Ga. LEXIS 704 (Ga. Oct. 11, 2005). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Adjoining Landowners, 
§§ 26, 40 et seq. 
Am. Jur. Pleading and Practice 
Forms. 

19A Am. Jur. Pleading and Practice 
Forms, Party Walls, § 3. 
C.J.S. 

2C.J.S., Adjoining Landowners, §§ 2-5, 
7, 9-14, 15-38, 58, 59, 62-64, 66. 28A 
C.J.S., Easements, §§ 63, 66 et seq., 75 et 
seq., 81. 66 C.J.S., Nuisances, §§ 42 et 
seq., 62. 
ALR. 

Right of co-owner of a party or division 


wall to remove or demolish his own build- 
ing, 9 A.L.R. 1329. 

Liability of adjoining landowner for us- 
ing neighbor’s wall to support fill, 10 
A.L.R. 1321. 

Implied easement upon severance of 
tract where building is near or encroaches 
upon the dividing line, 41 A.L.R. 1210; 53 
A.L.R. 910. 

Physical conditions which will charge 
purchaser of servient estate with notice of 
easement, 41 A.L.R. 1442; 74 A.L.R. 1250. 

Liability of municipality for injury to 
lateral support in grading street, 44 
A.L.R. 1494. 
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Liability of one excavating on his own 
premises for resulting injury to adjoining 
building, 50 A.L.R. 486; 59 A.L.R. 1252. 

Validity of statute or ordinance relating 
to protection of adjoining property in mak- 
ing excavations, 55 A.L.R. 464. 

Damages recoverable by owner or occu- 
pier of surface on account of subsidence 
due to mining operations, 56 A.L.R. 310. 

Change in conditions as terminating 
party-wall agreement or easement, 85 
A.L.R. 288. 

Right of excavating landowner to re- 
cover from adjoining owner amount ex- 
pended by former to prevent subsidence of 
soil or collapse of building upon latter’s 
land, or to recover damages caused by 
such subsidence or collapse, 129 A.L.R. 
623. 

Duty and liability of owner in respect of 
lateral or surface support as affected by 
excavation, or other conditions, created by 
his predecessor in title, 139 A.L.R. 1267. 

Adjoining owner’s use of wall standing 
on or near dividing line as imposing obli- 
gation to contribute to cost, where he was 
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not party to oral agreement or unrecorded 
written agreement under which it was 
erected, 140 A.L.R. 1424. 

Use of party wall for nonstructural pur- 
poses, 2 A.L.R.2d 1135. 

Right to increase height of party wall, 
24 A.L.R.2d 1053. 

Measure of damages for loss of or inter- 
ference with lateral support, 36 A.L.R.2d 
1253. 

Revocability of parol license with re- 
spect to use of wall, 41 A.L.R.2d 558. 

Party walls and party-wall agreements 
as affecting marketability of title, 81 
A.L.R.2d 1020. 

Liability of excavators for damages to 
noncoterminous tract from removal of lat- 
eral support, 87 A.L.R.2d 710. 

Liability for damages to adjacent land 
or building caused by dredging, 62 
A.L.R.3d 526. 

Liability of landowner withdrawing 
ground water from own land for subsid- 
ence of adjoining owner’s land, 5 
A.L.R.4th 614. 


44-9-4, Parol license; when revocable; when easement running 
with land. 


A parol license to use another’s land is revocable at any time if its 
revocation does no harm to the person to whom it has been granted. A 
parol license is not revocable when the licensee has acted pursuant 
thereto and in so doing has incurred expense; in such case, it becomes 
an easement running with the land. 


History. 

Civil Code 1895, § 3069; Civil Code 
1910, § 3645; Code 1938, § 85-1404. 
History of Section. 

This Code section is derived from the 
decisions in Sheffield v. Collier, 3 Ga. 82 
(1847); Mitchell v. Mayor of Rome, 49 Ga. 
19 (1872); Baker v. McGuire, 53 Ga. 245 
(1874); Southwestern R.R. v. Mitchell, 69 
Ga. 114 (1882), and City Council v. Burum 
& Co., 93 Ga. 68, 19 S.E. 820 (1893). 
Law reviews. 

For comment on Grant v. Haymes, 164 
Ga. 371, 188 S.E. 892 (1927), see 1 Ga. L. 
Rev. No. 2, p. 45 (1927). 


For annual survey article on real prop- 
erty law, see 50 Mercer L. Rev. 307 (1998). 

For annual survey article on real prop- 
erty law, see 52 Mercer L. Rev. 383 (2000). 

For annual survey of zoning and land 
use law, see 57 Mercer L. Rev. 447 (2005). 

For survey article on zoning and land 
use law, see 59 Mercer L. Rev. 493 (2007). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 

For annual survey on real property law, 
see 61 Mercer L. Rev. 301 (2009). 

For annual survey on zoning and land 
use law, see 61 Mercer L. Rev. 427 (2009). 
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JUDICIAL DECISIONS 


License is a mere permissive use, 
generally in parol and revocable, 
while an easement created by agreement 
constitutes an interest in land requiring a 
writing within the statute of frauds, and 
subject to the rules governing the con- 
struction of deeds. Barton v. Gammell, 143 
Ga. App. 291, 238 S.E.2d 445, 1977 Ga. 
App. LEXIS 2291 (1977). 

Terms of the license must be 
strictly followed and cannot be ex- 
tended or varied by the licensee. Mayor of 
Athens v. Gregory, 231 Ga. 710, 203 
S.E.2d 507, 1974 Ga. LEXIS 1198 (1974). 

O.C.G.A. § 44-9-4 enunciates a prin- 
ciple which would appear to be based 
on equitable estoppel in order to pro- 
tect a party from loss. Jordan v. Coalson, 
235 Ga. 326, 219 S.E.2d 439, 1975 Ga. 
LEXIS 867 (1975). 

O.C.G.A. § 44-9-4 is operative only 
where there is an express oral li- 
cense. Jordan v. Coalson, 235 Ga. 326, 
219 S.E.2d 439, 1975 Ga. LEXIS 867 
(1975). 

O.C.G.A. § 44-9-4 is operative only 
where there is an express oral license. It 
does not apply to implied licenses nor is it 
susceptible to such an interpretation, and 
it will not be extended beyond its plain 
terms so as to establish irrevocable prop- 
erty rights in another’s land under an 
implied license. Berolzheimer v. Taylor, 
230 Ga. 595, 198 S.E.2d 301, 1973 Ga. 
LEXIS 997 (1973). 

It was error to hold that the defendant 
had an irrevocable license to use a curb 
cut under O.C.G.A. § 44-9-4; it was undis- 
puted that the trustees of the trust that 
owned the land in question never granted 
the defendant an express oral license to 
use the curb cut, and at most the defen- 
dant had an implied license, to which 
0.C.G.A. § 44-9-4 did not apply. Post- 
nieks v. Chick-fil-A, Inc., 285 Ga. App. 724, 
647 S.E.2d 281, 2007 Ga. App. LEXIS 516 
(2007). 

License not made irrevocable by 
mere expenditures upon improve- 
ments to enjoy license. — Where the 
licensee merely improves own property in 
the expectation of enjoying the license, it 
was not such an expenditure as would 


make the license irrevocable, since it can- 
not be said that the license became an 
agreement for a valuable consideration 
and the licensee a purchaser for value. 
Miller v. Slater, 187 Ga. 552, 186 S.E. 413 
(1936). 

Trial court properly granted summary 
judgment to a neighbor in a trespass ac- 
tion that involved use of a roadway to gain 
access to a marsh area as the defending 
neighbors failed to show prescriptive 
rights to the roadway were obtained since 
there was no evidence in the record indi- 
cating that the defending neighbors main- 
tained the roadway during any seven year 
period in any manner; the record estab- 
lished that the roadway was too wide to 
function as a private right of way; and 
even if the defending neighbors had ob- 
tained a parol license to use the roadway, 
such license was still revocable despite 
the expenditure of funds to build a dock. 
Warner v. Brown, 290 Ga. App. 510, 659 
S.E.2d 885, 2008 Ga. App. LEXIS 360 
(2008). 

The mere fact that a licensee erects 
improvements upon the person’s own land 
and thereby incurs expense in the expec- 
tation of enjoying the license would not be 
such an expenditure as would make the 
licensee a purchaser for value and the 
license irrevocable. Tift v. Golden Hwde. 
Co., 204 Ga. 654, 51 S.E.2d 435, 1949 Ga. 
LEXIS 466 (1949). 

The mere fact that a licensee erects 
improvements upon own land and thereby 
incurs expense in the expectation of enjoy- 
ing the license would not be such an 
expenditure as would make the licensee a 
purchaser for value and the license irre- 
vocable. Cox v. Zucker, 214 Ga. 44, 102 
S.E.2d 580, 1958 Ga. LEXIS 333 (1958). 

License becomes irrevocable when 
licensee erects necessary valuable 
improvements. — A parol license be- 
comes irrevocable when the licensee, on 
the faith of the license, expends money 
and erects valuable improvements neces- 
sary to enjoy the license. Miller v. Slater, 
182 Ga. 552, 186 S.E. 413, 1936 Ga. 
LEXIS 490 (1936). 

Because a lessee had a license concern- 
ing a sign on its leased property, made 
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improvements in reliance of the lease, and 
a second lessee took ownership of the 
property with actual notice of the sign, the 
trial court abused its discretion in denying 
the lessee an interlocutory injunction bar- 
ring the second lessee from interfering 
with the sign, as the license became irre- 
vocable; moreover, the fact that the lessee 
did not own the land in which the sign was 
located was irrelevant. Lowe’s Home 
Ctrs., Inc. v. Garrison Ridge Shopping Ctr. 
Marietta, GA, L.P., 283 Ga. App. 854, 643 
S.E.2d 288, 2007 Ga. App. LEXIS 213 
(2007), cert. denied, No. SO7C0993, 2007 
Ga. LEXIS 452 (Ga. June 4, 2007). 

Executed parol license, where ex- 
penses have been incurred, ripens 
into easement running with the land. 
Berolzheimer v. Taylor, 230 Ga. 595, 198 
S.E.2d 301, 1973 Ga. LEXIS 997 (1973); 
Hopkins v. Virginia Highland Assocs., 247 
Ga. App. 243, 541 S.E.2d 386, 2000 Ga. 
App. LEXIS 1180 (2000). 

As between private persons, a parol 
license, though primarily revocable, is not 
so when the licensee has executed it, and 
in so doing has incurred expense. A mere 
license without consideration is determin- 
able at the pleasure of the licensor, yet if 
the enjoyment of a license must necessar- 
ily be and is preceded by the expenditure 
of money, such a license then becomes an 
agreement on a valuable consideration, 
and is irrevocable. Tanner-Brice Co. v. 
Sims, 174 Ga. 13, 161 S.E. 819, 1931 Ga. 
LEXIS 2 (1931). 

The principle embodied in O.C.G.A. 
§ 44-9-4 is that, if the enjoyment of the 
license must necessarily be preceded by 
the expenditure of money and the licensee 
has incurred expense in executing it, the 
license becomes an agreement for a valu- 
able consideration and the licensee be- 
comes a purchaser for value. Miller v. 
Slater, 182 Ga. 552, 186 S.E. 413, 1936 
Ga. LEXIS 490 (1936). 

To give a verbal agreement the same 
dignity and binding effect as a writing 
under seal, duly recorded, it must appear 
that it has been executed by one of the 
parties and in so doing that one has in- 
curred expense. It must also appear that 
subsequent grantees took with notice of 
the agreement. Such a verbal agreement 
is enforceable to the same extent as if 
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written. Meadows v. Page, 187 Ga. 686, 1 
S.E.2d 656, 1939 Ga. LEXIS 760 (1939). 

One having executed an oral agreement 
or license, and having incurred expense in 
so doing, the oral license, which would 
otherwise be revocable on the death of the 
licensor, is taken out of the statute of 
frauds and becomes irrevocable. Smith v. 
Fischer, 59 Ga. App. 791, 1 S.E.2d 684, 
1939 Ga. App. LEXIS 412 (1939). 

If the enjoyment of the parol license 
must be preceded necessarily by the ex- 
penditure of money, and the grantee in- 
curred expense in executing it, it becomes 
an agreement for a valuable consider- 
ation, and the licensee a purchaser for 
value. Mathis v. Holcomb, 215 Ga. 488, 
111 S.E.2d 50, 1959 Ga. LEXIS 521 (1959); 
Waters v. Pervis, 153 Ga. App. 71, 264 
S.E.2d 551, 1980 Ga. App. LEXIS 1682 
(1980). 

Trial court properly granted a corpora- 
tion’s summary judgment motion and 
awarded a corporation injunctive relief, 
barring an owner from interfering with 
the corporation’s right of access to a high- 
way, as the corporation’s predecessor im- 
proved property on which it held a parol 
license, which created an easement that 
ran with the land under O.C.G.A. § 44- 
9-4, and which passed to the corporation. 
Blake v. RGL Assocs., Inc., 267 Ga. App. 
709, 600 S.E.2d 765, 2004 Ga. App. LEXIS 
765 (2004). 

Parol license could be revoked. — A 
parol license to use neighboring property 
for ingress, egress, and parking could be 
revoked where the licensee’s enjoyment of 
the license was not preceded necessarily 
by the expenditure of money. McCorkle v. 
Morgan, 268 Ga. 730, 492 S.E.2d 891, 
1997 Ga. LEXIS 749 (1997). 

Evidence supported a finding that a lot 
owner had abandoned any interest the lot 
owner had in an unused alley: the alley 
was unused since the 1970s, a neighbor- 
ing owner improved the alley and blocked 
the alley’s use in 1991, the owner con- 
sented to the improvements and sup- 
ported a re-zoning plan that included 
fencing, and did not object until 2001. 
Even if an oral license was granted, such a 
license was revocable at any time. Donald 
Azar, Inc. v. Muche, 326 Ga. App. 726, 755 
S.E.2d 266, 2014 Ga. App. LEXIS 117 
(2014). 
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Instruction in an action seeking an 
easement that tracked the language of 
0.C.G.A. § 44-9-4, given without a fur- 
ther clarifying instruction as to what type 
of “harm” would make a parol license 
irrevocable, was not harmful error. Car- 
roll v. Pierce, 221 Ga. App. 805, 472 S.E.2d 
560, 1996 Ga. App. LEXIS 662 (1996). 

Easement found to be acquired. — 
Where an owner of land, by a written 
instrument under seal, conveys to another 
the privilege of building a storehouse on 
the land, and agrees in the instrument 
that the grantee shall have “the use of the 
said property, free of rent, so long as he 
desires to use it,” and that when the 
grantee and successors fail to use it as a 
business then the grantee shall have the 
privilege of selling the house or removing 
it, and where the grantee, upon the faith 
of this conveyance, incurs expense in 
erecting such a house upon a lot desig- 
nated by the owner for the purposes con- 
templated by the parties, the grantee 
thereby acquires an easement under 
0.C.G.A. § 44-9-4 and such an interest in 
the property conveyed as is assignable by 
the grantee and cannot be revoked by the 
grantor. Ainslie v. Eason & Waters, 107 
Ga. 747, 33 S.E. 711, 1899 Ga. LEXIS 142 
(1899). 

Under O.C.G.A. § 44-9-4, a license to 
prospect gold could not be revoked after 
the licensee, by much labor and at consid- 
erable expense, located and developed 
gold. Brown v. Bowman, 119 Ga. 153, 46 
S.E. 410, 1903 Ga. LEXIS 72 (1903). 

Under O.C.G.A. § 44-9-4, a telegraph 
company, which with the consent of a 
railroad company built its lines upon the 
latter’s right of way, and maintained, re- 
newed, and operated the same for 40 or 50 
years, acquired a perpetual easement. 
Western Union Tel. Co. v. Georgia R.R. & 
Banking Co., 227 F. 276, 1915 U.S. Dist. 
LEXIS 1073 (D. Ga. 1915). 

The right to cut and remove timber, not 
being a mere license resting in parol, but 
being in writing and for a value, the 
licensee stands upon the footing of a pur- 
chaser for value, and the right or license is 
not revocable at the will of the grantor. 
Harrell v. Williams & Sons, 159 Ga. 230, 
125 S.E. 452, 1924 Ga. LEXIS 418 (1924). 

Where a parol license is granted for the 
opening and use of a ditch on the land of 
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the licensor for the purpose of draining a 
pond on the land occupied by the licensee 
as a tenant, the fact that the licensee is a 
tenant, and not the owner of the land on 
which the pond is located, does not pre- 
vent the license from becoming irrevo- 
cable upon the licensee executing the li- 
cense and incurring expense in so doing, 
at least so long as the licensee continues 
to exercise the license granted; and 
whether or not the license granted in is 
only personal to the licensee, or is appur- 
tenant to the land, if the licensee subse- 
quently purchases the land, the license in 
either event remains irrevocable for the 
licensee’s benefit. Dickey v. Yarbrough, 
186 Ga. 120, 197 S.E. 234, 1938 Ga. 
LEXIS 561 (1938). 

In an action by the owners of a lot 
against the corporate owner of an adjoin- 
ing lot and a contractor, to prevent the 
corporation from encroachment by insert- 
ing girders of its new building into a wall 
on the plaintiffs’ lot, and to eject the 
corporation from occupation of any part of 
the wall, the evidence demanded a finding 
that the wall in question was subject to an 
easement in favor of the corporation, giv- 
ing the latter a right of a user in the wall 
for support of its building. Joel v. Publix- 
Lucas Theater, Inc., 193 Ga. 531, 19 
S.E.2d 730, 1942 Ga. LEXIS 463 (1942). 

Where a purchaser of land was allowed 
the right to build a private way at pur- 
chaser’s own expense, which was used as 
a means of ingress and egress to the rear 
of the property and which was kept in 
repair during the six or eight years the 
purchasers occupied the house that the 
purchaser built on the property, the pur- 
chaser obtained an easement running 
with the land, and the easement passed 
with the dominant estate to each of suc- 
cessors in title, unless it could be proved 
that the easement was forfeited or aban- 
doned or that the successors in title to the 
grantor of the easement took title to the 
servient estate with no notice, actual or 
constructive, of the existence of the ease- 
ment. Mathis v. Holcomb, 215 Ga. 488, 111 
S.E.2d 50, 1959 Ga. LEXIS 521 (1959). 

Where, by parol license, the petitioner 
permitted a company to dispose of its 
industrial waste by means of a pipe which 
extended for some distance on the land of 
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the petitioner, the company thereafter dis- 
charged waste water on the land of the 
petitioner, and the company expended 
money on the faith of this parol license, 
the petitioner could not revoke the license, 
and it became an easement running with 
the land. It was such an easement as 
could be claimed by a subsequent owner of 
the manufacturing plant. Bell Indus., Inc. 
v. Jones, 220 Ga. 684, 141 S.E.2d 533, 
1965 Ga. LEXIS 606 (1965). 

Trial court erred by granting a guitar 
store summary judgment in a suit brought 
by a diving store to enforce an easement 
because there was no genuine issue of fact 
that the guitar store’s predecessor in in- 
terest had granted the diving store a li- 
cense to maintain the sign at issue on the 
guitar store’s property in writing and 
money was paid, thus, the license created 
thereby ran with the land. Aquanaut Div- 
ing & Eng’g, Inc. v. Guitar Ctr. Stores, 
Inc., 324 Ga. App. 570, 751 S.E.2d 175, 
2013 Ga. App. LEXIS 882 (2013). 

Easement by estoppel. — There was 
no merit to the argument that Georgia law 
did not recognize the concept of easement 
by estoppel. The ripening of a license 
under O.C.G.A. § 44-9-4 into an easement 
because of the expenditure of funds in 
reliance thereon had often been described 
as an application of the doctrine of equi- 
table estoppel. Waters v. Ellzey, 290 Ga. 
App. 693, 660 S.E.2d 392, 2008 Ga. App. 
LEXIS 333 (2008), cert. denied, No. 
S08C1353, 2008 Ga. LEXIS 634 (Ga. July 
7, 2008). 

Easement not acquired. — Where 
written statement giving permission to go 
on land contained no legal description, it 
was, at best, a revocable license which 
never ripened into an easement because 
defendant did not expend money preced- 
ing use of the road. Lovell v. Anderson, 242 
Ga. App. 537, 530 S.E.2d 233, 2000 Ga. 
App. LEXIS 255 (2000). 

Under O.C.G.A. § 44-9-4, a car wash 
owner did not show that a parol license to 
use a gas station’s property for ingress 
and egress had ripened into an easement 
running with the land; there was no evi- 
dence that the car wash’s lessor built any 
structure on the gas station’s land or in- 
vested a substantial amount in improving 
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the gas station’s land, and there was no 
evidence of an express license granted to 
the car wash by the gas station. Decker 
Car Wash, Inc. v. BP Prods. N. Am., Inc., 
286 Ga. App. 263, 649 S.E.2d 317, 2007 
Ga. App. LEXIS 742 (2007), cert. denied, 
No. S07C1692, 2007 Ga. LEXIS 767 (Ga. 
Oct. 9, 2007). 

Marina did not acquire an irrevocable 
license to access a lake and erect a dock 
pursuant to O.C.G.A. § 44-9-4 because 
even assuming that the prior dock created 
an irrevocable license in favor of the prior 
property owner, the evidence failed to 
show that the marina’s dock fell within 
the property covered by the alleged li- 
cense; the prior dock fell into disrepair 
and was no longer in existence, and the 
dock the marina erected was not in the 
same location as the prior dock. Camp 
Cherokee, Inc. v. Marina Lane, LLC, 316 
Ga. App. 366, 729 S.E.2d 510, 2012 Ga. 
App. LEXIS 563 (2012). 

In a declaratory judgment action 
brought by adjoining landowners seeking 
rights to access an undeveloped lot in a 
subdivision for use as a soccer field, the 
trial court properly granted summary 
judgment to the property owners who had 
terminated the access and use of the ad- 
joining landowners to the field. There ex- 
isted no express easement to grant the 
adjoining landowners access, no dedica- 
tion of the field was established for public 
use, the treatment of the field for fire ants 
was merely maintenance, and since the 
adjoining landowners had previously used 
the lot with permission, no prescriptive 
rights were established. De Castro v. Dur- 
rell, 295 Ga. App. 194, 671 S.E.2d 244, 
2008 Ga. App. LEXIS 1291 (2008), cert. 
denied, No. S09C0637, 2009 Ga. LEXIS 
214 (Ga. Apr. 20, 2009). 

In a civil dispute between property own- 
ers regarding a water well, the trial court 
did not err by granting summary judg- 
ment on the plaintiffs’ declaratory judg- 
ment claim that they had an easement 
running with the land as there was no 
agreement between the plaintiffs and the 
original property owner, whereby the 
plaintiffs sought and received permission 
from the original property owner to use 
the well that was now on the defendants’ 
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property. Steward v. Arandia, 360 Ga. 
App. 356, 861 S.E.2d 206, 2021 Ga. App. 
LEXIS 362 (2021). 

No oral license to use land found. — 
Since plaintiff pointed to no evidence of 
any express oral license, it followed that 
the trial court did not err in finding 
0.C.G.A. § 44-9-4 inapplicable. Parrott v. 
Fairmont Dev., Inc., 256 Ga. App. 253, 568 
S.E.2d 148, 2002 Ga. App. LEXIS 885 
(2002). 

Trial court erred by not finding pa- 
rol license. — In a suit brought by a 
property owner seeking to specifically per- 
form an oral agreement to purchase a 
strip of real estate, the trial court properly 
denied the property owner’s request for an 
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interlocutory judgment based on a viola- 
tion of the statute of frauds and because 
another held a first right of refusal over 
the sale/purchase of the property. How- 
ever, the trial court erred by concluding 
that the property owner had not obtained 
a parol license to use the strip since the 
property owner had made expenditures to 
improve the land and, as to the right of 
first refusal held by another, the grant of a 
parol license was not the equivalent to a 
sale of the property to have in anyway 
interfered with that right. Meinhardt v. 
Christianson, 289 Ga. App. 238, 656 
S.E.2d 568, 2008 Ga. App. LEXIS 53 
(2008). 


OPINIONS OF THE ATTORNEY GENERAL 


License not revocable after expen- 
diture and improvements. — There are 
cases where a license to erect a dam is not 
revocable after the expenditure of money 
and the making of improvements in pur- 
suance thereof, and a license to cut a ditch 
for drainage is not revocable after the 
ditch has been dug at expense to the 
licensee. 1958-59 Ga. Op. Att’y Gen. 285. 

Transportation department ac- 
quires permission from owner in 
form of license for erection of retain- 
ing wall. — The Department of Transpor- 


tation is charged with the responsibility of 
acquiring the proper permission from a 
property owner in the form of a license for 
the erection of a retaining wall; after per- 
mission is acquired, a wall may be erected 
and the original license is converted into 
an easement by operation of law; permis- 
sion for the erection of retaining walls 
should be in writing in order to avoid the 
necessity of a factual determination by a 
court as to whether permission was 
granted in the first instance. 1971 Op. 
Atty Gen. No. 71-165. 
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Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, § 137 et seq. 
C.J.S. 

28 C.J.S., Easements, §§ 10 et seq., 53 
et seq., 127. 37 C.J.S., Frauds, Statute of, 
§§ 63, 91. 53 C.J.S., Licenses, §§ 50 et 
seq., 89 et seq. 

ALR. 

Injunction as a proper remedy by licen- 
sor where license to use real property is 
revoked, 56 A.L.R. 1110. 

Extinguishment or modification of ease- 
ment by parol agreement, 71 A.L.R. 1370. 

Physical conditions which will charge 
purchaser of servient estate with notice of 
easement, 74 A.L.R. 1250. 

Roadway or pathway used at time of 
severance of tract as visible or apparent 
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easement, 100 A.L.R. 1321; 164 A.L.R. 
1001. 

Affirmative covenants as running with 
land, 102 A.L.R. 781; 118 A.L.R. 982. 

Right of licensee for use of real property 
to compensation for expenditures upon 
revocation of license, 120 A.L.R. 549. 

License in real property as involving 
freeholder or title or interest in real es- 
tate, within constitutional or statutory 
provisions relating to jurisdiction or 
venue, 138 A.L.R. 147. 

Parol evidence rule as applied to ques- 
tion of easement by necessity or visible 
easement, 165 A.L.R. 567. 

Revocation of license to cut and remove 
timber as affecting rights in respect of 
timber cut but not removed, 26 A.L.R.2d 
1194. 


44-9-4 PROPERTY 44-9-5 


Duration of license in or on real prop- Right of owners of parcels into which 
erty granted for a specific purpose where dominant tenement is or will be divided to 
no period has been specified, 74 A.L.R.2d use right of way, 10 A.L.R.3d 960. 

886. 


44-9-5. Cessation of easement of necessity upon purchase of 
land providing access to highway. 


Where a way of necessity is appurtenant to land and the owner 
thereof purchases other land which provides him access to a highway 
over his own land, the way of necessity ceases. 


History. decision in Russell v. Napier, 82 Ga. 770, 9 
Civil Code 1895, § 3066; Civil Code S.E. 746 (1889). 

1910, § 3642; Code 1933, § 85-1402. 

History of Section. 
This Code section is derived from the 
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Where the evidence fails to show Landlocked owner who can reach 
any necessity for the way, the way highway by another road not entitled 
ceases. Charleston & W.C. Ry. v. Fleming, to condemn neighbor’s land. — The 
118 Ga. 699, 45 S.E. 664, 1903 Ga. LEXIS use of the common-law phrase “way of 
664 (1903). necessity” and the many authorities hold- 

This easement is acquired by implied ing that wherever necessity ceases the 
grant and is based upon necessity, and right to such way ceases lead to the con- 
when the necessity ceases, the easement clusion that if the owner of a landlocked 
ceases. S.A. Lynch Corp. v. Stone, 211 Ga. farm can reach a highway by means of 
516, 87 S.E.2d 57, 1955 Ga. LEXIS 372 another private or quasi-private road, the 
(1955). landowner is not under that necessity 

A way of necessity cannot exist in a which above entitles the landowner to 
vacuum, to be retained by one having no condemn the land of a neighbor. Gaines v. 
property to be served by the way. Sei- Lunsford, 120 Ga. 370, 47 S.E. 967, 1904 
gnious v. Metropolitan Atlanta Rapid Ga. LEXIS 557 (1904). 

Transit Auth., 252 Ga. 69, 311 S.E.2d 808, 
1984 Ga. LEXIS 581 (1984). 


RESEARCH REFERENCES 
Am. Jur. 2d. Implied easement in respect of drains, 
25 Am. Jur. 2d, Easements and Li- pipes, or sewers upon severance of tract, 
censes, §§ 42, 92, 108, 115. 58 A.L.R. 824. 
C.J.S. May right of way be appurtenant where 
28A C.J.S., Easements, §§ 40 et seq.,91 the servient tenement is not adjacent to 
et seq., 119, 120, 162. the dominant, 76 A.L.R. 597. 
ALR. Roadway or pathway used at time of sev- 


Easement of way of necessity as af- erance of tract as visible or apparent ease- 
fected by common ownership of parcels ment, 100 A.L.R. 1321; 164 A.L.R.1001. 


which are not accessible one from the Right of owner of servient estate to alter 
other, 5 A.L.R. 1557. conditions essential to enjoyment of ease- 

Dedication of footway by permissive ment in connection with stairway, or other 
use, 7 A.L.R. 125. part of building, 101 A.L.R. 1292. 
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Cessation of easement of way by neces- Easements: way by necessity where 
sity upon cessation of necessity, 103 A.L.R. property is accessible by navigable water, 
993. 9 A.L.R.3d 600. 

Private easement in way vacated, aban- Right to maintain gate or fence across 
doned, or closed by public, 150 A.L.R. 644. right of way, 52 A.L.R.3d 9. 

Commencement and duration of ex- Way of necessity over another’s land, 
press easement as affected by provisionin where a means of access does exist, but is 
instrument creating it, 154 A.L.R. 5. claimed to be inadequate, inconvenient, 

Conveyance of land as bounded by road, difficult, or costly, 10 A.L.R.4th 447. 
street, or other way as giving grantee Way of necessity where only part of land 


rights in or to such way, 46 A.L.R.2d 461. is inaccessible, 10 A.L.R.4th 500. 


44-9-6. Loss of easement by abandonment or nonuse. 


An easement may be lost by abandonment or forfeited by nonuse if 
the abandonment or nonuse continues for a term sufficient to raise the 
presumption of release or abandonment. 


History. Law reviews. 

Civil Code 1895, § 3068; Civil Code For comment on Aggregate Supply Co. 
1910, § 3644; Code 1933, § 85-1403. v. Sewell, 217 Ga. 407, 122 S.E.2d 580 
History of Section. (1961), as to nonabandonability of a profit 


This Code section is derived from the aprendre, see 14 Mercer L. Rev. 473 
decision in Winham, King & Aldridge v. (1963). 
McGuire, 51 Ga. 578 (1874). 


JUDICIAL DECISIONS 
ANALYSIS 
APPLICABILITY 
ABANDONMENT 
NoNUSE 
EVIDENCE 
ILLUSTRATIVE CASES 
Applicability A perfect legal title to the corporeal 


, 5 hereditament cannot be lost by abandon- 
0.C.G.A. $ 44-9-6 applies to a mu- ment. Aggregate Supply Co. v. Sewell, 217 
nicipal corporation, as well as an in- Ga, 407, 122 S.E.2d 580, 1961 Ga. LEXIS 
dividual. Mayor of Savannah v. Bartow 471 (1961) (for comment, see 14 Mercer L. 
Inv. Co., 137 Ga. 198, 72 S.E. 1095, 1911 Rev. 474 (1963)). 
Ga. LEXIS 359 (1911); Mayor of Savannah Profit aprendre. — The right to re- 
v. Barnes, 148 Ga. 317, 96 S.E. 625, 1918 move sand and gravel, granted by a lease, 
Ga. LEXIS 327 (1918). amounts to the profit aprendre and not an 
There is a distinction between cor- easement. There is a distinction between 
poreal and incorporeal heredita- a profit aprendre and an easement, the 
ments; the former cannot be lost by latter may be lost by abandonment, while 
abandonment; but the latter may be the former may not. Aggregate Supply Co. 
extinguished under certain circum- v. Sewell, 217 Ga. 407, 122 S.E.2d 580, 
stances. Tietjen v. Meldrim, 169 Ga. 678, 1961 Ga. LEXIS 471 (1961) (for comment, 
151 S.E. 349, 1930 Ga. LEXIS 8 (1930). see 14 Mercer L. Rev. 474 (1963)). 
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Abandonment 
Municipal corporation may, by 
abandonment, relinquish control 


over street which has been dedicated 
to it for public use. Kelsoe v. Town of 
Oglethorpe, 120 Ga. 951, 48 S.E. 366, 
1904 Ga. LEXIS 755 (1904). 

Where prescription to a private 
way has ripened, title is divested by 
abandonment, though not by neglect, 
and the duty to repair continues. Kirkland 
v. Pitman, 122 Ga. 256, 50 S.E. 117, 1904 
Ga. LEXIS 807 (1904). 

Owner of easement arising from 
grant, express or implied, does not 
lose easement by mere nonuse, and 
nonuse without other evidence of intent to 
abandon will not constitute abandonment. 
Smith v. Gwinnett County, 248 Ga. 882, 
286 S.E.2d 739, 1982 Ga. LEXIS 725 
(1982). 

Easement acquired by grant not 
lost unless clear and unequivocal in- 
tention to abandon. — An easement of 
way acquired by a grant will not be lost by 
a nonuse for any length of time, unless 
there is clear and unequivocal evidence of 
an intention to abandon it; when such 
nonuse is accompanied by acts manifest- 
ing a clear intent to abandon, which de- 
stroy the object for which the easement 
was created or the means of its enjoyment, 
an abandonment will take place. Tietjen v. 
Meldrim, 169 Ga. 678, 151 S.E. 349, 1930 
Ga. LEXIS 8 (1930). 

An easement of way acquired by a 
grant, will not be lost by a nonuse for any 
length of time, unless there is a clear and 
unequivocal evidence of an intention to 
abandon it. Gilbert v. Reynolds, 233 Ga. 
488, 212 S.E.2d 332, 1975 Ga. LEXIS 1355 
(1975). 

In a dispute over an easement, although 
a fence blocked the roadway claimed by 
the appellees, the evidence did not consti- 
tute clear, unequivocal, and decisive evi- 
dence of an intent to abandon the ease- 
ment as one of the appellees testified that 
the fence could be clipped and unclipped 
to travel on the easement; the other ap- 
pellee gave undisputed testimony that the 
appellees and their family had made use 
of the easement ever since the appellees’ 
father conveyed the easements in 1998, 
including to maintain the water lines that 
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come from a spring and which provide 
water to Tract 1 as well as to access the 
barn/shed on the eastern end of Tract 1. 
Houston v. Flory, 329 Ga. App. 882, 766 
S.E.2d 227, 2014 Ga. App. LEXIS 791 
(2014). 

Abandonment of access to park not 
established. — Trial court did not err in 
concluding that the easement for access to 
the park had not been abandoned because 
evidence was presented that some resi- 
dents used the access until the property 
owner blocked access. Doxey v. Crissey, 
355 Ga. App. 891, 846 S.E.2d 166, 2020 
Ga. App. LEXIS 397 (2020). 

Mere nonuse cannot constitute 
abandonment. — Where an easement 
has been acquired by grant, a mere non- 
use, without further evidence of an intent 
to abandon it, will not constitute abandon- 
ment. Mayor of Savannah v. Barnes, 148 
Ga. 317, 96 S.E. 625, 1918 Ga. LEXIS 327 
(1918). 

An easement acquired by a grant can- 
not be lost by mere nonuse, without fur- 
ther evidence of an intention to abandon. 
Tietjen v. Meldrim, 169 Ga. 678, 151 S.E. 
349, 1930 Ga. LEXIS 8 (1930). 

Trial court did not err in granting a 
directed verdict for the alleged trespasser 
in finding that platted subdivision road 
the alleged trespasser was using was a 
public road as the easement that existed 
on the road was acquired from the 
grantor; thus, evidence of nonuse of the 
road without a showing of an intent to 
abandon the easement meant the ease- 
ment had not been abandoned. Hand v. 
Pettitt, 258 Ga. App. 170, 573 S.E.2d 421, 
2002 Ga. App. LEXIS 1875 (2002). 

Trial court erred by finding that the 
county abandoned its public use easement 
in the road, and therefore it erred by 
granting the trust a temporary injunction 
to prevent the developer from developing 
an unpaved portion of the road pursuant 
to permits issued by the county, because 
the county’s nonuse of the unpaved por- 
tion of the road did not show that it 
abandoned its easement under O.C.G.A. 
§ 44-9-6 over that segment of the road. 
Pulte Home Co., LLC v. Juanita M. Aycock 
Living Trust, 360 Ga. App. 225, 860 S.E.2d 
820, 2021 Ga. App. LEXIS 370 (2021). 

No presumption arises from mere 
nonuse for time less than required for 
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perfection by prescription. Gilbert v. 
Reynolds, 233 Ga. 488, 212 S.E.2d 332, 
1975 Ga. LEXIS 1355 (1975). 

The seeking of permission to use an 
area formally held through an ease- 
ment would authorize a jury to conclude 
that the one seeking the permission had 
abandoned the easement. Lockard v. Da- 
vis, 169 Ga. App. 208, 312 S.E.2d 194, 
1983 Ga. App. LEXIS 3027 (1983). 

Questions of fact remained as to 
abandonment. — In a dispute over ac- 
cess to a roadway, the trial court erred in 
granting plaintiff summary judgment en- 
joining defendant from obstructing the 
road because questions of fact remained 
as to abandonment of the roadway leading 
to plaintiffs property, which were not 
properly resolved by the trial court. Pass 
v. Forestar GA Real Estate Group, Inc., 
337 Ga. App. 244, 787 S.E.2d 250, 2016 
Ga. App. LEXIS 303 (2016), cert. denied, 
No. S16C1689, 2016 Ga. LEXIS 830 (Ga. 
Dec. 8, 2016). 


Nonuse 


Easement may be forfeited by 
owner without the owner’s “absolute 
refusal” to exercise privileges there- 
under. McElwaney v. MacDiarmid, 131 
Ga. 97, 62 S.E. 20, 1908 Ga. LEXIS 29 
(1908). 

Where easement is acquired by 
mere user, doctrine of extinction by 
mere nonuse may apply. Tietjen v. 
Meldrim, 169 Ga. 678, 151 S.E. 349, 1930 
Ga. LEXIS 8 (1930). 

Prescriptive easement abandoned 
by nonuse. — Defendants were entitled 
to summary judgment on the plaintiffs 
claim for a prescriptive easement because 
the undisputed evidence showed that the 
plaintiff abandoned any prescriptive ease- 
ment as the plaintiffs own evidence was 
that the plaintiff and the plaintiffs family 
had not used the defendants’ tract to ac- 
cess the plaintiffs property at all since 
July 13, 1994, which was well beyond the 
seven-year period that would generally 
raise a presumption of abandonment; and 
the plaintiff had pointed to nothing to 
show that the presumption of abandon- 
ment should be rebutted. Albenberg v. 
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Szalay, 332 Ga. App. 665, 774 S.E.2d 730, 
2015 Ga. App. LEXIS 378 (2015). 

Forfeiture not incurred unless non- 
use raises presumption of release. — 
The right to an easement may be lost by 
an abandonment or by a forfeiture by a 
nonuser; but the forfeiture will not be 
incurred unless a nonuse is for a period 
sufficient to raise the presumption of a 
release or abandonment. Mathis v. Hol- 
comb, 215 Ga. 488, 111 S.E.2d 50, 1959 
Ga. LEXIS 521 (1959). 

Mere nonuse for 20 years affords a 
presumption, though not a conclu- 
sive one, of extinguishment, even in 
cases where no other circumstances indi- 
cating an intention to abandon appears; 
and if there has been in the meantime 
some act done by the owner of the land 
charged with the easement, inconsistent 
with or adverse to the right, a much 
stronger presumption of extinguishment 
will arise. Gilbert v. Reynolds, 233 Ga. 
488, 212 S.E.2d 332, 1975 Ga. LEXIS 1355 
(1975). 


Evidence 


Evidence to establish forfeiture of 
easement by abandonment or nonuse 
must be decisive and unequivocal. 
Gaston v. Gainesville & D.E. Ry., 120 Ga. 
516, 48 S.E. 188, 1904 Ga. LEXIS 625 
(1904); Tietjen v. Meldrim, 169 Ga. 678, 
151 S.E. 349, 1930 Ga. LEXIS 8 (1930); 
Calfee v. Jones, 54 Ga. App. 481, 188 S.E. 
307, 1936 Ga. App. LEXIS 676 (1936). 

The evidence to establish a forfeiture of 
an easement by abandonment or nonuse 
must be decisive and unequivocal; and 
where the testimony is in dispute as to the 
facts, the question as to any abandonment 
is for the jury, in applying to the evidence 
the law charged by the judge. Moxley v. 
Adams, 190 Ga. 164, 8 S.E.2d 525, 1940 
Ga. LEXIS 424 (1940). 

Abandonment (as used in O.C.G.A. 
§ 44-9-6) is a mixed question of law 
and fact. Gaston v. Gainesville & D.E. 
Ry., 120 Ga. 516, 48 S.E. 188, 1904 Ga. 
LEXIS 625 (1904); Mayor of Savannah v. 
Bartow Inv. Co., 137 Ga. 198, 72 S.E. 
1095, 1911 Ga. LEXIS 359 (1911). 

Generally, abandonment is a mixed 
question of law and fact, which applies to 
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a municipal corporation, as well as to an 
individual. Hames v. City of Marietta, 212 
Ga. 331, 92 S.E.2d 534, 1956 Ga. LEXIS 
359 (1956). 

Whether there has been an abandon- 
ment of an easement by the public author- 
ity under O.C.G.A. § 44-9-6 is a mixed 
question of law and fact and is for the jury 
whenever the evidence is in conflict. Jack- 
son v. Chatham County, 225 Ga. 641, 170 
S.E.2d 418, 1969 Ga. LEXIS 594 (1969). 

Abandonment question for jury. — 
It would be a question for the jury, under 
all the facts, to determine whether a right 
once acquired by a continuous use was 
subsequently abandoned under O.C.G.A. 
§ 44-9-6 by nonuse. Seaboard Air-Line Ry. 
v. Sikes, 4 Ga. App. 7, 60 S.E. 868, 1908 
Ga. App. LEXIS 182 (1908). 

Where the testimony is in dispute as to 
the facts indicating an abandonment, the 
determination of the true facts, to which 
the law of abandonment given in charge 
by the court is to be applied, is for the jury. 
Calfee v. Jones, 54 Ga. App. 481, 188 S.E. 
307, 1936 Ga. App. LEXIS 676 (1936). 

Evidence held to show abandon- 
ment or forfeiture. — The evidence was 
held to show that if any easement of way 
in the streets in controversy ever existed 
in the purchases of lots in another division 
of the tract, there had been an abandon- 
ment or forfeiture by nonuse under the 
terms of O.C.G.A. § 44-9-6. Mayor of Sa- 
vannah v. Bartow Inv. Co., 137 Ga. 198, 72 
S.E. 1095, 1911 Ga. LEXIS 359 (1911). 

There was evidence from which the 
jury was authorized to find no loss of 
easement by an abandonment or forfei- 
ture by nonuse under the provisions of 
O.C.G.A. § 44-9-6. Monroe v. Estes, 139 
Ga. 729, 78 S.E. 130, 1913 Ga. LEXIS 582 
(1918). 


Illustrative Cases 


Easement obtained by prescription 
runs with land unless forfeiture or 
abandonment proved. — Where a pur- 
chaser of land was allowed the right to 
build a private way at the purchaser’s own 
expense, which was used as a means of 
ingress and egress to the rear of the prop- 
erty and which was kept in repair during 
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the six or eight years the purchaser occu- 
pied the house that the purchaser built on 
the property, the purchaser obtained an 
easement running with the land, and the 
easement passed with the dominant es- 
tate to each of successors in title, unless it 
could be proved that the easement was 
forfeited or abandoned or that the succes- 
sors in title to the grantor of the easement 
took title to the servient estate with no 
notice, actual or constructive, of the exis- 
tence of the easement. Mathis v. Holcomb, 
215 Ga. 488, 111 S.E.2d 50, 1959 Ga. 
LEXIS 521 (1959). 

Easement designated on plat not 
lost by purchaser of lot by mere non- 
use. — Where the owner of land in a city 
had it surveyed and laid off into lots, 
caused a plat of the same to be made 
which referred to a designated strip of 
land, shown on the plat as an avenue, and 
being so situated as to afford an outlet 
from the lots into a public street of the 
city, and where the owner sold the lots at 
a public auction, representing that they 
were sold by the plat, and the purchaser 
at the sale and the purchaser’s successors 
in title acquired the right to use this strip 
as a way to and from the lots, the ease- 
ment thus acquired by the purchaser and 
those holding under the purchaser would 
not be lost by mere lapse of time or non- 
use, unless expressly abandoned. Harris v. 
Powell, 177 Ga. 15, 169 S.E. 355, 1933 Ga. 
LEXIS 99 (1933). 

Right to use nonnavigable water- 
course lost by discontinuance for 
time sufficient to infer abandonment. 
— Aright acquired by the public to use a 
watercourse not navigable may be lost by 
a discontinuance of such a use for the time 
sufficient to justify an inference of aban- 
donment under O.C.G.A. § 44-9-6. Sea- 
board Air-Line Ry. v. Sikes, 4 Ga. App. 7, 
60 S.E. 868, 1908 Ga. App. LEXIS 182 
(1908). 

When bridges constructed on land 
acquired by easement dismantled, 
easement abandoned. — When bridges 
constructed by a county on land on which 
only an easement was acquired were dis- 
mantled by the state, the easement 
therein was abandoned, since abandon- 
ment is conclusively shown by the fact 
that the steel in the bridges was moved 
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elsewhere and stored. Stewart County v. 
Holloway, 69 Ga. App. 344, 25 S.E.2d 315, 
1943 Ga. App. LEXIS 74 (1948). 

An easement across railroad 
tracks, even if created by an unrecorded 
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agreement, would not remain valid after 
25 years without any use. Central of Ga. 
R.R. v. DEC Assocs., 231 Ga. App. 787, 501 
S.E.2d 6, 1998 Ga. App. LEXIS 561 (1998). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, § 110 et seq. 
C.J.S. 

28A C.J.S., Easements, §§ 117, 124 et 
seq. 
ALR. 

Loss of easement by adverse possession, 
or nonuser, 1 A.L.R. 884; 66 A.L.R. 1099; 
98 A.L.R. 1291; 25 A.L.R.2d 1265; 62 
A.L.R.5th 219. 

Permission or license from owner of 
servient estate as extinguishing an exist- 
ing easement, 50 A.L.R. 1295. 

Misuse of easement, or violation of con- 
ditions of its enjoyment, as ground of 
forfeiture, 78 A.L.R. 1222. 

Failure or delay or original grantee to 
assert or exercise right of way by necessity 
as precluding subsequent assertion or ex- 
ercise, 133 A.L.R. 1398. 

Who entitled to land upon its abandon- 
ment for railroad purposes, where rail- 


road’s original interest or title was less 
than fee simple absolute, 136 A.L.R. 296. 

Private easement in way vacated, aban- 
doned, or closed by public, 150 A.L.R. 644. 

Commencement and duration of ex- 
press easement as affected by provision in 
instrument creating it, 154 A.L.R. 5. 

Rights and duties of owners inter se 
with respect to upkeep and repair of water 
easement, 169 A.L.R. 1147. 

Abandonment, waiver, or forfeiture of 
easement on ground of misuse, 16 
A.L.R.2d 609. 

Conveyance of land as bounded by road, 
street, or other way as giving grantee 
rights in or to such way, 46 A.L.R.2d 461. 

What constitutes abandonment of a 
railroad right of way, 95 A.L.R.2d 468. 

Right to maintain gate or fence across 
right of way, 52 A.L.R.3d 9. 

What constitutes, and remedies for, 
misuse of easement, 111 A.L.R.5th 313. 


44-9-7. Effect of sale of property for taxes or assessments on 
easements or rights of way. 


No sale of real property under a fi. fa. for taxes or under a fi. fa. for 


any assessment for improvements shall extinguish or affect any ease- 
ment or right of way in, over, under, or across said real property, which 
easement or right of way was created by an operation of law or by an 
express grant; provided, however, that an easement or right of way 
created by an express grant must be recorded prior to the recording of 
the fi. fa. for taxes or assessment for improvements under which the 
real property subject to the easement or right of way was sold. 


History. 
Ga. L. 1969, p. 39, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

20 Am. Jur. 2d, Covenants, Conditions, 
and Restrictions, § 243. 25 Am. Jur. 2d, 
Easements and Licenses, §§ 121, 122. 72 


Am. Jur. 2d, State and Local Taxation, 
§§ 872, 873. 
C.J.S. 

84 C.J.S., Taxation, §§ 111, 494 et seq., 
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510 et seq. 85 C.J.S., Taxation, §§ 1186, 
1370 et seq. 
ALR. 

Implied easement, upon division of 
tract, in respect of railroad spur or branch 
or siding, 138 A.L.R. 779. 

Extinguishment of easement by impli- 
cation or prescription, by sale of servient 
estate to purchase without notice, 174 
A.L.R. 1241. 

Conveyance of land as bounded by road, 
street, or other way as giving grantee 
rights in or to such way, 46 A.L.R.2d 461. 
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Relative rights, as between municipal- 
ity and abutting landowners, to minerals, 
oil, and gas underlying streets, alleys, or 
parks, 62 A.L.R.2d 1311. 

Right to maintain gate or fence across 
right of way, 52 A.L.R.3d 9. 

What constitutes unity of title or own- 
ership sufficient for creation of an ease- 
ment by implication or way of necessity, 
94 A.L.R.3d 502. 


LE 2 


SOLAR EASEMENTS 


Law reviews. 
For article surveying recent legislative 
and judicial developments in Georgia’s 


real property laws, see 31 Mercer L. Rev. 
187 (1979). 


RESEARCH REFERENCES 


ALR. 

Implied easement upon severance of 
tract where building is near or encroaches 
upon the dividing line, 9 A.L.R. 488; 41 
A.L.R. 1210; 53 A.L.R. 910. 

Implied easement of light and air over 
private alley or right of way, 9 A.L.R. 
1634. 

What are “minerals” within deed, lease, 
or license, 17 A.L.R. 156; 86 A.L.R. 983. 

Right of owner of fee burdened with 
easement in nature of street, private or 
public, to compensation on condemnation 
of property for public street, 17 A.L.R. 
1249. 

Liability of abutter to one injured while 
using private way or road, 28 A.L.R. 856. 

Roadway or pathway used at time of 
severance of tract as visible easement, 34 
A.L.R. 233; 100 A.L.R. 1321; 164 A.L.R. 
1001. 

Destruction of building as terminating 
easement therein, 34 A.L.R. 606; 154 
A.L.R. 82. 

Interference with easement of light, air, 
or view by structure in street or highway 
as ground for injunction at instance of 
abutting owner, 40 A.L.R. 1321. 

Automobile traffic as additional burden 
on right of way, 53 A.L.R. 553. 

Rights, privileges, or easements of pub- 
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lic, its grantees or licensees, on land bor- 
dering on navigable water, 53 A.L.R. 1191. 

Locating easement of way of necessity, 
68 A.L.R. 528. 

Character of easement in respect of wa- 
ter as one in gross or appurtenant, 89 
A.L.R. 1187. 

Right of owner of dominant estate to 
have compensation for taking of easement 
by eminent domain determined with ref- 
erence to land and improvements held in 
the dominant estate, 98 A.L.R. 640. 

Right of owner of servient estate to alter 
conditions essential to enjoyment of ease- 
ment in connection with stairway, or other 
part of building, 101 A.L.R. 1292. 

Affirmative covenants as running with 
land, 102 A.L.R. 781; 118 A.L.R. 982. 

Locating easement of way created by a 
grant which does not definitely describe 
its location, 110 A.L.R. 174. 

Enlargement of easement by use for 
purpose or in a manner other than that 
specified in the grant, 110 A.L.R. 915. 

Easement appurtenant to land, created 
subsequent to mortgage of dominant es- 
tate, as inuring to the benefit of the mort- 
gagee or of purchaser at foreclosure sale 
and his subsequent grantees, 116 A.L.R. 
1078. 

Rights in respect of rents or royalties 
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earned under an oil and gas lease or other 
grant of mineral rights in which owners of 
different tracts join as lessors, 116 A.L.R. 
1267. 

Nature and extent of right granted by 
contract for use of wall or roof for adver- 
tising purposes, 119 A.L.R. 1523. 

Use of cemetery grounds for purposes 
other than interment, 130 A.L.R. 130. 

Private cemeteries, 130 A.L.R. 250; 75 
A.L.R.2d 591. 

Assignability and diversibility of ease- 
ment in gross or license in respect of land 
or water, 130 A.L.R. 1258. 

Easement as precluding subsequent ac- 
quisition of easement in same land by 
third person, 133 A.L.R. 1200. 

Failure or delay of original grantee to 
assert or exercise right of way by necessity 
as precluding subsequent assertion or ex- 
ercise, 133 A.L.R. 1398. 

Relief in injunction suit in respect of 
easement as affected by doubt as to right 
to, or extent or location of, easement; 
necessity of first establishing easement at 
law, 139 A.L.R. 165. 

Adjoining owner’s use of wall standing 
on or near dividing line as imposing obli- 
gation to contribute to cost, where he was 
not party to oral agreement or unrecorded 
written agreement under which it was 
erected, 140 A.L.R. 1424. 

Express easements of light, air, and 
view, 142 A.L.R. 467. 

Commencement and duration of ex- 
press easement as affected by provision in 
instrument creating it, 154 A.L.R. 5. 

Visible easement rule as applicable to 
reciprocal or cross easements resulting 
from common development and use of 
adjoining properties in different owner- 
ship, 155 A.L.R. 543. 

Parol evidence rule as applied to ques- 
tion of easement by necessity or visible 
easement, 165 A.L.R. 567. 

Easement or servitude or restrictive 
covenant as affected by sale for taxes, 168 
A.L.R. 529. 

Rights and duties of owners inter se 
with respect to upkeep and repair of water 
easement, 169 A.L.R. 1147. 

Liability, as regards surface waters, for 
raising surface level of land, 12 A.L.R.2d 
1338. 

Easement or privileges of tenant of part 
of building as to other parts not included 
in lease, 24 A.L.R.2d 1238. 
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Right to park vehicles on private way, 
37 A.L.R.2d 944. 

Easement by prescription in artificial 
drains, pipes, or sewers, 55 A.L.R.2d 1146. 

Liability with respect to improvement 
assessments or charges as between ven- 
dor and purchaser, 59 A.L.R.2d 1044. 

Grant, reservation, or exception as cre- 
ating separate and independent legal es- 
tate in solid minerals or as passing only 


incorporeal privilege or license, 66 
A.L.R.2d 978. 

Private or family cemeteries, 75 
A.L.R.2d 591. 


Relocation of easements (other than 
those originally arising by necessity); 
rights as between private parties, 80 
A.L.R.2d 743. 

Acquisition of right of way by prescrip- 
tion as affected by change of location or 
deviation during prescriptive period, 80 
A.L.R.2d 1095. 

Reservation or exception in deed in fa- 
vor of stranger, 88 A.L.R.2d 1199. 

Deed to railroad company as conveying 
fee or easement, 6 A.L.R.3d 973. 

Easements: way by necessity where 
property is accessible by navigable water, 
9 A.L.R.3d 600. 

Right of servient owner to maintain, 
improve, or repair easement of way at 
expense of dominant owner, 20 A.L.R.3d 
1026. 

Construction and operation of parking- 
space provision in shopping-center lease, 
56 A.L.R.3d 596. 

Separate assessment and taxation of air 
rights, 56 A.L.R.3d 1300. 

Conveyance of “right of way,” in connec- 
tion with conveyance of another tract, as 
passing fee or easement, 89 A.L.R.3d 767. 

Location of easement of way created by 
grant which does not specify location, 24 
A.L.R.4th 1053. 

Solar energy: landowner’s rights 
against interference with sunlight desired 
for purposes of solar energy, 29 A.L.R.4th 
349. 

Locating easement of way created by 
necessity, 36 A.L.R.4th 769. 

Liability for diversion of surface water 
by raising surface level of land, 88 
A.L.R.4th 891. 

Easement, servitude, or covenant as af- 
fected by sale for taxes, 7 A.L.R.5th 187. 
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44-9-20. Short title. 


This article shall be known and may be cited as the “Solar Easement 
Act of 1978.” 


dealing with environment, natural re- 
sources, and land use from June 1977 
through May 1978, see 30 Mercer L. Rev. 
75 (1978). 


History. 
Ga. L. 1978, p. 2076, § 1. 
Law reviews. 
For article surveying Georgia cases 


44-9-21. Legislative findings and declaration of policy. 


The General Assembly finds that the use of solar energy in this state 
can help reduce the nation’s reliance upon imported fuels and that solar 
energy development should, therefore, be encouraged. The General 
Assembly further finds that, as the use of solar energy devices in- 
creases, the possibility of future shading of such devices by buildings or 
vegetation will also increase. Therefore, the General Assembly declares 
that solar easements may be established to allow the owner of a solar 
energy device to negotiate for assurance of continued access to sunlight. 


dealing with environment, natural re- 
sources, and land use from June 1977 
through May 1978, see 30 Mercer L. Rev. 


History. 
Ga. L. 1978, p. 2076, § 2. 
Cross references. 


State building, plumbing and electrical 75 (1978). 
codes, § 8-2-20 et seq. 
Law reviews. 
For article surveying Georgia cases 
RESEARCH REFERENCES 


ALR. 
Separate assessment and taxation of air 
rights, 56 A.L.R.3d 1300. 


44-9-22. Establishment of solar easements. 


Any easement obtained for the purpose of ensuring the exposure of a 
solar energy device shall be created in writing and shall be subject to 
the same requirements of conveyance and recording as other ease- 
ments. 


dealing with environment, natural re- 
sources, and land use from June 1977 
through May 1978, see 30 Mercer L. Rev. 


History. 
Ga. L. 1978, p. 2076, § 3. 
Law reviews. 


For article surveying Georgia cases 


75 (1978). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Easements and Li- 


censes, §§ 16, 18, 19. 63 Am. Jur. 2d, 
Property, § 14. 
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C.J.S. 

28A C.J.S., Easements, §§ 39, 52 et 
seq., 110 et seq., 151, 177, 183 et seq., 209, 
210. 
ALR. 

Rule of visible easements as applied to 
easement of light or air, 56 A.L.R. 1138. 
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T.44, C.9, A.3 


Express easements of light, air, and 
view, 142 A.L.R. 467. 


44-9-23. Contents of solar easements. 


Any instrument creating a solar easement shall include, but shall not 


be limited to: 


(1) A definite and certain description of the airspace affected by 


such easement; and 


(2) Any terms or conditions or both under which the solar ease- 
ment is granted or will be terminated. 


History. 
Ga. L. 1978, p. 2076, § 4. 
Law reviews. 
For article surveying Georgia cases 


dealing with environment, natural re- 
sources, and land use from June 1977 
through May 1978, see 30 Mercer L. Rev. 
75 (1978). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, §§ 8, 99. 
C.J.S. 

2A C.J.S., Aeronautics and Aerospace, 


§ 8. 28A C.J.S., Easements, §§ 39, 53 et 
seq., 85 et seq., 110, 118 et seq., 151, 177, 
183 et seq. 


ARTICLE 3 
PRIVATE WAYS 


Cross references. 
Taking of private ways upon payment of 


just compensation, Ga. Const. 1983, Art. I, 


Sec. III, Para. II. 


JUDICIAL DECISIONS 


Constitutionality, see Cato v. Arnold, 
222 Ga. 567, 151 S.E.2d 149, 1966 Ga. 
LEXIS 556 (1966). 

Unconstitutionality of O.C.G.A. 
§ 44-9-47 does not invalidate general 
scheme. — Although O.C.G.A. § 44-9-47 
is unconstitutional, that portion of Art. 3, 
Ch. 9, T. 44, is not such an integral part of 
the statute as to invalidate the general 
legislative scheme. Arnold v. Selected 
Sites, Inc., 229 Ga. 468, 192 S.E.2d 260, 
1972 Ga. LEXIS 653 (1972). 

When road has been used as private 
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way for as much as one year, an owner 
of land over which it passes may not close 
it up without first giving the common 
users of the way 30-days’ notice in writing, 
that they may take steps to have it made 
permanent by proceeding before the ordi- 
nary (now probate judge), in the manner 
provided by O.C.G.A. Art. 3, Ch. 9, T. 44. 
Hall v. Browning, 195 Ga. 423, 24 S.E.2d 
392, 1943 Ga. LEXIS 506 (1948). 

Those who travel over a route may 
acquire an inchoate right before they 
secure perfect title. Thus, even incom- 


T.44, C.9, A.3 


plete and partial prescription will prevent 
the owner from obstructing a private way 
which has been used for 12 months, unless 
the person first gives 30-days’ notice in 
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writing of intention to the common users. 
Hall v. Browning, 195 Ga. 423, 24 S.E.2d 
392, 1943 Ga. LEXIS 506 (1943). 


RESEARCH REFERENCES 


ALR. 

Right to string wires across railroad 
right of way, 18 A.L.R. 619. 

Right of owner of property not abutting 
on closed section to compensation for va- 
cation of street or highway, 93 A.L.R. 639. 

Right to park vehicles on private way, 
37 A.L.R.2d 944. 

Power to directly regulate or prohibit 
abutter’s access to street or highway, 73 
A.L.R.2d 652. 

Power to restrict or interfere with ac- 
cess of abutter by traffic regulations, 73 
A.L.R.2d 689. 

Relocation of easements (other than 


rights as between private parties, 80 
A.L.R.2d 748. 

What constitutes unity of title or own- 
ership sufficient for creation of an ease- 
ment by implication or by way of neces- 
sity, 94 A.L.R.3d 502. 

Way of necessity over another’s land, 
where a means of access does exist, but is 
claimed to be inadequate, inconvenient, 
difficult, or costly, 10 A.L.R.4th 447. 

Way of necessity where only part of land 
is inaccessible, 10 A.L.R.4th 500. 

Neighborly accommodation as defense 
against adverse possession or prescriptive 


those originally arising by necessity); easement, 56 A.L.R.7th 8. 

44-9-40. Authority of superior court to grant private ways; filing 
of petition as declaration of necessity; when proceed- 
ing enjoined. 


(a) The superior court shall have jurisdiction to grant private ways to 
individuals to go from and return to their property and places of 
business. Private ways shall not exceed 20 feet in width and may be as 
much less as the applicant may choose or as the court may find to be 
reasonably necessary. They shall be kept open and in repair by the 
person on whose application they are established or his successor in 
title. 


(b) When any person or corporation of this state owns real estate or 
any interest therein to which the person or corporation has no means of 
access, ingress, and egress and when a means of ingress, egress, and 
access may be had over and across the lands of any private person or 
corporation, such person or corporation may file his or its petition in the 
superior court of the county having jurisdiction; said petition shall 
allege such facts and shall pray for a judgment condemning an 
easement of access, ingress, and egress not to exceed 20 feet in width 
over and across the property of the private person or corporation. The 
filing of the petition shall be deemed to be the declaration of necessity; 
however, where it appears that the condemnor owns a right of access, 
ingress, and egress to his property over another route or owns an 
easement to a right of private way over another route, which right or 
easement is not less than 20 feet in width and which alternate route 
affords such person or corporation a reasonable means of access, 
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ingress, and egress, or where the judge shall find that the exercise of 
such right of condemnation by the condemnor is otherwise unreason- 
able, the judge of the superior court is authorized under such circum- 
stances to find that the condemnation and the declaration of necessity 
constitute an abuse of discretion and to enjoin the proceeding. 


History. 

Laws 1834, Cobb’s 1851 Digest, p. 955; 
Ga. L. 1853-54, p. 88, § 1; Code 1863, 
§§ 692, 693; Code 1868, §§ 754, 755; Code 
1873, §§ 720, 721; Code 1882, §§ 720, 
721; Civil Code 1895, §§ 661, 662; Civil 
Code 1910, §§ 807, 808; Code 1933, 
§§ 83-101, 83-102; Ga. L. 1953, Nov.-Dec. 
Sess., p. 98, § 1; Ga. L. 1967, p. 143, § 2; 
Ga. L. 1982, p. 3, § 44. 

Law reviews. 
For article surveying Georgia cases in 


the area of real property from June 1979 
through June 1980, see 32 Mercer L. Rev. 
175 (1980). 

For survey article on real property law, 
see 59 Mercer L. Rev. 371 (2007). 

For survey article on zoning and land 
use law, see 59 Mercer L. Rev. 493 (2007). 

For summary review article on zoning 
and land use law, see 60 Mercer L. Rev. 
457 (2008). 


JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions decided under former Code 1910, §§ 
807 and 808 and Code 1933, §§ 83-101 and 
83-102 are included in the annotations for 
this Code section. 

Former section exclusive provision 
giving jurisdiction to grant private 
ways. — There is no other provision of 
law which gives the ordinary (now probate 
court) jurisdiction to grant private ways 
over the lands of others, except as indi- 
cated in this former section. Porter v. 
Foster, 146 Ga. 154, 90 S.E. 967, 1916 Ga. 
LEXIS 636 (1916). 

Existing easements not contem- 
plated. — The statutory provisions giving 
the ordinary (now probate judge) the au- 
thority to grant private ways over the 
lands of others to individuals to go to and 
return from their farms or places of resi- 
dence contemplate the grant of easements 
that did not exist, and provide due notice 
and a hearing for the owner of the land 
before property is taken, and compensa- 
tion for the injury done. Porter v. Foster, 
146 Ga. 154, 90 S.E. 967, 1916 Ga. LEXIS 
636 (1916). 

Law does not authorize probate 
judge to declare private way to be 
permanent. Herndon v. Strickland, 86 


Ga. 323, 12 S.E. 642, 1890 Ga. LEXIS 241 
(1890). 

Proceedings to acquire easements 
different from proceedings to remove 
obstructions. — In proceedings under 
the former provisions to acquire private 
easements, the questions involved are dif- 
ferent from those in a proceeding under 
O.C.G.A. § 44-9-59, to remove obstruc- 
tions from an existing private way, and 
the notice required to be given to the 
landowner in each instance is different, as 
is also the judgment to be rendered by the 
ordinary (now probate judge). Porter v. 
Foster, 146 Ga. 154, 90 S.E. 967, 1916 Ga. 
LEXIS 636 (1916). 

Private way cannot exceed 20 feet 
in width. — An applicant cannot estab- 
lish any right whatsoever in a private way 
if the width of the pathway exceeds the 
statutory 20-foot limit at any point when 
originally claimed by the applicant. Rizer 
v. Harris, 182 Ga. App. 31, 354 S.E.2d 660, 
1987 Ga. App. LEXIS 1613 (1987). 

Because there was no practical way to 
limit the plaintiffs use of the driveway 
entrance to 20 feet authorized by law, and 
this conflicted with the rule that private 
ways under O.C.G.A. § 44-9-40(a) cannot 
exceed 20 feet in width, the trial court did 
not err by ruling that the plaintiff was not 
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entitled to seek a private way of necessity 
pursuant to § 44-9-40 in the manner in 
which the plaintiff pled. Beamer Rentals, 
Inc. v. Greentree Investment Partners, 
LLC, 361 Ga. App. 871, 864 S.E.2d 184, 
2021 Ga. App. LEXIS 519 (2021). 

Evidence was not inadequate as to 
the width of a private way not exceed- 
ing 20 feet, where in addition to a nonex- 
pert witness’ guess that it was between 15 
and 20 feet, several witnesses testified 
that a gate spanning the road was 16 feet 
wide and a tenant on the property testi- 
fied the road had not been maintained 
wider than the 16 feet during tenancy, and 
although defendant’s expert testified that 
the roadbed varied from 24 to 31 feet in 
width, the expert stated that outside the 
16-foot strip maintained by the tenant, 
the only evidence that more footage was 
being used was some old levelling now 
covered by grass and scrub trees and the 
expert could only guess as to how recently 
the old levelling apart from the 16-foot 
strip had been bulldozed. Rizer v. Harris, 
182 Ga. App. 31, 354 S.E.2d 660, 1987 Ga. 
App. LEXIS 1613 (1987). 

Power under this former section is 
restricted to “cases of necessity.” 
Chattanooga, Rome & S.R.R. v. Philpot, 
112 Ga. 153, 37 S.E. 181, 1900 Ga. LEXIS 
78 (1900). 

Way sought must be absolutely in- 
dispensable. — In a proceeding under 
the former provisions of this section, to 
condemn a private way over the lands of 
another person, in order to entitle the 
applicant to relief, it must appear that the 
way sought is absolutely indispensable as 
a means of reaching property. Wyatt v. 
Hendrix, 146 Ga. 143, 90 S.E. 957, 1916 
Ga. LEXIS 631 (1916). 

No choice of way where reasonable 
way tendered. — The applicant is not 
entitled to choose route where the land- 
owner has tendered a way reasonably 
convenient to both parties. Wyatt v. Hen- 
drix, 146 Ga. 143, 90 S.E. 957, 1916 Ga. 
LEXIS 631 (1916). 

Cases of necessity do not arise ex- 
cept way sought is absolutely indis- 
pensable to the applicant as a means of 
reaching the applicant’s property. If there 
is in existence a way suitable for all the 
purposes for which the property is to be 
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used, and can presently be used, although 
owned by another, a case of necessity does 
not arise, even though such a way may be 
less convenient than the one proposed. 
Moore v. Dooley, 240 Ga. 472, 241 S.E.2d 
232, 1978 Ga. LEXIS 765 (1978). 

Trial court’s denial of a condemnation of 
easement action was affirmed as the trial 
court’s finding of fact that two alternate 
routes existed to the landlocked property 
was not clearly erroneous, even though 
the owners of the landlocked property 
claimed that they could not get permission 
to use the two alternate routes. Blount v. 
Chambers, 257 Ga. App. 663, 572 S.E.2d 
32, 2002 Ga. App. LEXIS 1254 (2002). 

Proof of necessity of private way. — 
Even though there was evidence of two 
other potential routes to petitioner’s prop- 
erty, there was at least some evidence to 
show necessity upon which the jury could 
conclude that the road was necessary to 
access the property. Hensley v. Henry, 246 
Ga. App. 417, 541 S.E.2d 398, 2000 Ga. 
App. LEXIS 1246 (2000). 

Under statute that was in derogation of 
the common law, and, thus, was strictly 
construed, the filing of the condemnor’s 
petition for a right of way across the 
condemnee’s property was deemed to be a 
declaration of necessity, and, thus, the 
evidentiary hearing held in the trial court 
was not a trial and did not involve a final 
judgment; rather, the hearing was a show 
cause hearing that placed the burden on 
the condemnee to show why a right of way 
should not be granted based on the decla- 
ration of necessity put forth in the peti- 
tion. Morrison v. Derdziak, 255 Ga. App. 
89, 564 S.E.2d 500, 2002 Ga. App. LEXIS 
486 (2002). 

Owner was entitled to a condemnation 
of a private way of necessity under 
O.C.G.A. § 44-9-40(b) over the tip of the 
owner’s triangle shaped lot, as the owner’s 
only access to the lake front property was 
either by boat or by foot on a path of 
several hundred feet, which was unrea- 
sonable, the owner did not cause the lot to 
be landlocked, and there was no undue 
inconvenience to the condemnees, since a 
survey error caused the strange lot shape. 
Pierce v. Wise, 282 Ga. App. 709, 639 
S.E.2d 348, 2006 Ga. App. LEXIS 1392 
(2006), cert. denied, No. SO7C0569, 2007 
Ga. LEXIS 340 (Ga. Apr. 24, 2007). 
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Because the evidence presented at trial 
made it clear that a lessor conveyed no 
ownership interest to a tenant, leaving 
that tenant with only a right to possess 
and use the leased property, and more 
specifically, a usufruct, the tenant did not 
own an interest in the property, and thus 
could not pursue an easement by neces- 
sity under O.C.G.A. § 44-9-40; hence, 
summary judgment in the lessor’s favor as 
to this issue was upheld on appeal. Read v. 
Ga. Power Co., 283 Ga. App. 451, 641 
S.E.2d 680, 2007 Ga. App. LEXIS 91 
(2007), cert. denied, No. SO7C0864, 2007 
Ga. LEXIS 390 (Ga. May 14, 2007). 

Trial court erred in dismissing a prop- 
erty owner’s statutory claim for an ease- 
ment of necessity for failure to state a 
claim because the complaint sufficiently 
alleged that the owner had used a half 
mile of a private road on the defendant’s 
land to access the owner’s property since 
purchasing that land in 2006, that with- 
out such access, the owner had no legal 
means of ingress, and the owner had no 
ability to negotiate and acquire deeded fee 
simple title to roads to access the owner’s 
property. S-D RIRA, LLC v. Outback Prop. 
Owners’ Ass’n, 330 Ga. App. 442, 765 
S.E.2d 498, 2014 Ga. App. LEXIS 846 
(2014), cert. denied, No. S15C0648, 2015 
Ga. LEXIS 341 (Ga. May 11, 2015), cert. 
denied, No. S$17C0778, 2017 Ga. LEXIS 
509 (Ga. June 5, 2017). 

Condemnor required to show no 
other “reasonable means of access.” 
— To condemn a private way over anoth- 
er’s land the test for necessity is not 
“absolutely indispensable” test but the 
statutory test which requires a condemnor 
to show no other “reasonable means of 
access.” Kellett v. Salter, 244 Ga. 601, 261 
S.E.2d 597, 1979 Ga. LEXIS 1341 (1979). 

Private way created by necessary 
implication is wholly distinct from 
“compulsory purchase and sale.” Cal- 
houn v. Ozburn, 186 Ga. 569, 198 S.E. 706, 
1938 Ga. LEXIS 653 (1938). 

Where condemnor establishes that 
only access to property is by navi- 
gable waters, he has established a prima 
facie case that the condemnor has no 
reasonable means of access. The burden 
then shifts to the condemnee to go forward 
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with the evidence and demonstrate that 
access to the navigable waters constitutes 
a reasonable means of access under the 
peculiar circumstances of the case. Inter- 
national Paper Realty Corp. v. Miller, 255 
Ga. 676, 341 S.E.2d 445, 1986 Ga. LEXIS 
640 (1986). 

Right of private way over another’s 
and may arise by prescription from 
seven years’ uninterrupted use through 
improved lands; but in order to set up 
such a prescriptive right of way, it is 
essential that the prescriber show not 
only that the prescriber has been in the 
uninterrupted use thereof for seven years 
or more, but also that it does not exceed 15 
(now 20) feet in width, that it is the same 
number of feet originally appropriated, 
and that the prescriber has kept it open 
and in repair during this period. Hall v. 
Browning, 195 Ga. 423, 24 S.E.2d 392, 
1943 Ga. LEXIS 506 (1943). 

In order to acquire a prescriptive title to 
a private way over another’s land, the 
burden of proof is on the prescriber to 
show that the prescriber has been in the 
uninterrupted use thereof for seven years 
or more, that it is the same number of feet 
originally appropriated, that it has been 
kept open and in repair during such pe- 
riod, and is of the width permitted by law. 
Bedingfield v. McCullough, 106 Ga. App. 
759, 128 S.E.2d 374, 1962 Ga. App. LEXIS 
843 (1962). 

Failure of landowner to reserve 
easement. — Where the developer of a 
condominium could have reserved an 
easement over land it sold in order to 
provide access to other remaining land, 
the trial court did not err in declaring that 
condemnation of a private way was “oth- 
erwise unreasonable.” Mersac, Inc. v. Na- 
tional Hills Condominium Assoc., 267 Ga. 
493, 480 S.E.2d 16, 1997 Ga. LEXIS 23 
(1997). 

Failure of lessee to reserve ease- 
ment. — Because genuine issues of mate- 
rial fact remained as to whether a lessee’s 
failure to reserve an easement to the sub- 
ject property at the time the lessee ex- 
ecuted a corrective quitclaim deed was 
otherwise unreasonable, foreclosing the 
condemnation action, partial summary 
judgment to the lessee was unwarranted. 
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Wright v. Brookshire, 286 Ga. App. 162, 
648 S.E.2d 485, 2007 Ga. App. LEXIS 718 
(2007). 

Usufruct holder could not seek 
easement by necessity. — Courts of 
Georgia have drawn distinctions between 
the rights of a holder of a usufruct and 
those of a title holder. A usufruct is not 
subject to ad valorem taxation pursuant to 
O.C.G.A. § 48-5-3, and the usufruct inter- 
est does not authorize the tenant to seek 
an easement by necessity, pursuant to 
O.C.G.A. § 44-9-40(b). However, the usu- 
fruct holder’s possessory rights may con- 
stitute a property interest for which just 
compensation is payable under Ga. Const. 
1983, Art. I, Sec. III, Para. I(a). The Stut- 
tering Foundation, Inc. v. Glynn County, 
301 Ga. 492, 801 S.E.2d 793, 2017 Ga. 
LEXIS 526 (2017). 

Granting of easement under 
O.C.G.A. § 44-9-40 shall not authorize 
cancellation of covenant of limited 
use already in force with respect to the 
property involved. Bateman v. Fordham, 
232 Ga. 520, 207 S.E.2d 501, 1974 Ga. 
LEXIS 993 (1974). 

“Prima facie case of necessity” 
shown by the existence of landlocked 
property does not equate to an absolute 
entitlement to a private way to such prop- 
erty regardless of the reasonableness in- 
volved. DOT v. Freeman, 187 Ga. App. 
883, 371 S.E.2d 887, 1988 Ga. App. LEXIS 
1007 (1988). 

The feasibility of implementing a 
grantee’s plans for landlocked prop- 
erty was not relevant to the question 
whether granting a private way would be 
“otherwise unreasonable so as to justify 
denial of the private way.” The feasibility 
issue was appropriately left for jury con- 
sideration in regard to the claimed value 
of the condemned property. DOT v. Free- 
man, 187 Ga. App. 883, 371 S.E.2d 887, 
1988 Ga. App. LEXIS 1007 (1988). 

The effort of private parties to 
widen a roadway without agreement of 
adjoining landowners may succeed only by 
acquisition of a private way, as provided in 
O.C.G.A. § 44-9-40. Keith v. Whitehead, 
258 Ga. 142, 365 S.H.2d 435, 1988 Ga. 
LEXIS 162 (1988). 

Payment before final judgment for 
private way. — Requiring pre-appeal 
payment forces a petitioner for a private 
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way to pay for that which the petitioner 
has not obtained and may not ever obtain. 
0.C.G.A. § 44-9-47 requires payment of 
the just and adequate compensation be- 
fore the final judgment granting a private 
way is entered by the court but after all 
appeals have been exhausted. Cline v. 
McMullan, 263 Ga. 321, 431 S.E.2d 368, 
1993 Ga. LEXIS 520 (1993), overruled in 
part, Gilliam v. State, 312 Ga. 60, 860 
S.E.2d 543, 2021 Ga. LEXIS 467 (2021). 

Applicant seeking private way of 
necessity did not voluntarily land- 
lock itself. — Because the evidence in the 
record failed to support the trial court’s 
conclusion that a corporate landowner vol- 
untarily landlocked itself, and no other 
evidence showed that granting a private 
way of necessity would be otherwise un- 
reasonable, the trial court erred by deny- 
ing the corporation’s petition for condem- 
nation of a private way of necessity over 
an existing private access easement. 
Dovetail Props. v. Herron, 287 Ga. App. 
808, 652 S.E.2d 856, 2007 Ga. App. LEXIS 
1107 (2007). 

Attempt to enforce right to obtain 
private way. — Trial court erred by char- 
acterizing the property owner’s argument 
that the court was exercising the court’s 
constitutional right by attempting to ob- 
tain a private way to the owner’s land- 
locked property as a new claim not raised 
in the complaint. The complaint brought 
pursuant to O.C.G.A. § 44-9-40 et seq. 
was necessarily an attempt to enforce the 
owner’s constitutional right to obtain a 
private way and the statute existed for the 
sole purpose of providing a procedure to 
enforce rights preserved by Ga. Const. 
1983, Art. I, Sec. III, Para. II. Dehco, Inc. 
v. Bd. of Regents of the Univ. Sys. of Ga., 
350 Ga. App. 760, 830 S.E.2d 333, 2019 
Ga. App. LEXIS 380 (2019). 

Easement accorded with statute. — 
Trial court did not err in limiting an 
easement for ingress and egress down the 
center line of a street because the ease- 
ment recognized accorded with the statu- 
tory private way easements that Georgia 
law allowed for such access to public roads 
under O.C.G.A. § 44-9-40. Goodson v. 
Ford, 290 Ga. 662, 725 S.E.2d 229, 2012 
Ga. LEXIS 254 (2012). 

Use of driveway and railroad cross- 
ing. — Trial court properly awarded a 
property owner compensatory damages in 
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an inverse condemnation suit against the 
Georgia Department of Transportation 
(DOT) because the property owner estab- 
lished the acquisition of a prescriptive 
easement over the driveway and railroad 
crossing at issue and, thus, had a com- 
pensable property interest as a result of 
DOT closing the driveway. Ga. Dep’t of 
Transp. v. Jackson, 322 Ga. App. 212, 744 
S.E.2d 389, 2013 Ga. App. LEXIS 480 
(2018). 

Standing to pursue claim. — When 
plaintiff filed the plaintiff's second peti- 
tion, the plaintiff had an existing right to 
cross over the lands of one of the defen- 
dants but the plaintiff still could not cross 
the other defendant’s property, and the 
landlocked parcel was, therefore, still 
without a means of access, ingress, and 
egress. The lack of a “means of access, 
ingress, and egress” adequately estab- 


EASEMENTS 


44-9-41 


lished the standing of plaintiff to pursue a 
condemnation action. Canton Partners v. 
Scarbrough Group, Inc., 316 Ga. App. 57, 
728 S.E.2d 733, 2012 Ga. App. LEXIS 482 
(2012). 

Those who use a private way must 
keep the same in repair, and cannot 
take advantage of their own default by 
turning out to avoid obstructions which 
they should have removed. Kirkland v. 
Pitman, 122 Ga. 256, 50 S.E. 117, 1904 
Ga. LEXIS 807 (1904). 

Way’s obstruction gives rise to right 
of action for damages. — The obstruc- 
tion of a prescriptive private way would 
constitute an interference with a private 
right, and give a right of action in tort for 
damages from the alleged violation of this 
right. Hall v. Browning, 195 Ga. 423, 24 
S.E.2d 392, 1943 Ga. LEXIS 506 (1943). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, §§ 7, 13, 18, 74 et seq., 87, 124, 
125. 

C.J.S. 

28A C.J.S., Easements, §§ 8, 9, 13, 52, 
152 et seq., 182 et seq. 

ALR. 

Private easement in way vacated, aban- 
doned, or closed by public, 150 A.L.R. 644. 


Easements or privileges of tenant of 
part of building as to other parts not 
included in lease, 24 A.L.R.2d 123. 

Necessary parties defendant to suit to 
prevent or remove obstruction or interfer- 
ence with easement of way, 28 A.L.R.2d 
409. 


44-9-41. Contents of petition; manner of service and advertise- 
ment; fees. 


The petition shall describe the easement of private way sought to be 
condemned over the lands of another and shall state the distance and 
direction of the private way and the nature of any improvements 
through which the private way will go. There shall be attached to the 
petition or incorporated therein a plat showing the measurements and 
location of the private way. The petition shall state the names and 
addresses of all persons owning an interest in the property, if known, 
and shall be served in the following manner: 


(1) Where the owner or owners of the property over which the 
private way is sought are known and reside in the county in which 
the land is located, the sheriff of the county shall serve each of the 
persons with a copy of the petition and any orders of the court 
thereon; and the sheriff shall make a return of the service; 


(2) Where the owners of the property are known but reside in 


67 


44-9-41 PROPERTY 44-9-41 


another county of this state, they may be served (A) either by the 
sheriff of the county in which the property is located or by the sheriff 
of the county of the residence of the owner or owners, such sheriff to 
make a return of the service, or (B) by the person or corporation 
seeking to condemn the private way or an agent thereof, in which 
event the return of service duly filed as a part of the record shall be 
prima-facie evidence as to the service so made and if not traversed 
shall be conclusive as to the service; 


(3) Where the owner or owners of the property are known but 
reside outside of this state, the petition shall set forth the addresses 
of such nonresident owners, in which event it shall be the duty of the 
clerk of the superior court to cause a true and correct copy of the 
petition to be served upon the nonresident owner or owners. The clerk 
shall make and enter upon the original petition or attach thereto his 
certificate which certifies that he has served the owner or owners by 
mailing a copy of the petition by certified mail or statutory overnight 
delivery to the address given in the petition; and the clerk shall be 
allowed a fee of $2.00 for each entry of service to be taxed against the 
costs in the case; 


(4) In the event any of the owners are minors or persons non 
compos mentis, the petition shall so state, in which case the petition 
shall be served on each minor defendant and each non compos mentis 
defendant in the same manner as provided by paragraph (3) of 
subsection (e) of Code Section 9-11-4; and 


(5) In all cases, the matter shall be advertised once a week for four 
consecutive weeks in the county newspaper which carries the sheriffs 
advertisements. The advertisement shall describe the easement to be 
condemned as set forth in the petition and the owner or owners of the 
property so far as the same are known. Where this Code section has 
been complied with so far as possible, the advertisement shall be final 
and conclusive service upon all persons who are unknown or upon 
persons who are known but whose addresses and places of residence 
are unknown; and, in such event, the certificate of the sheriff of the 
county in which the land is located that such persons do not reside 
within said county, that he has made diligent inquiry as to their 
addresses, and that the same are unknown, which certificate is duly 
filed with the clerk, shall be prima-facie evidence of the fact so 
certified and unless traversed by a party at interest shall be conclu- 
sive. For each certificate the sheriff shall charge the same fee as is 
provided by law for the service of the petition upon residents of the 
county. 


History. § 722; Civil Code 1895, § 663; Civil Code 


Orig. Code 1863, § 694; Code 1868, 1910, § 809; Code 1933, § 83-103; Code 
§ 756; Code 1873, § 722; Code 1882, 1933, § 83-102, enacted by Ga. L. 1967, p. 
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143, § 2; Ga. L. 2000, p. 1225, § 6; Ga. L. 
2000, p. 1589, § 3. 
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JUDICIAL DECISIONS 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions decided under former Code 1910, § 
809 and Code 1933, § 83-103 are included 
in the annotations for this Code section. 

One entering with consent must 
bring notice to owner of intention to 
prescribe. — One who seeks to ripen an 
absolute right to the use of a private way 
by prescription, instead of obtaining it by 
express grant, must, when one enters 
with the consent of the owner, bring some 
affirmative notice to the owner, by making 
repairs or otherwise, of the person’s inten- 
tion to prescribe through seven years’ use. 
First Christian Church v. Realty Inv. Co., 
180 Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 
446 (1934). 

Passive keeping in repair is notice, 
but inaction will not suffice; the ex- 
pression “keeping in repair” originated in 
an age when private ways were unpaved 
and of necessity had to be repaired in 
order that the use thereof might be con- 
tinued, and was then the equivalent of 
action and affirmative notice of an inten- 
tion to prescribe, even where the use origi- 
nated in consent. First Christian Church 


v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
308, 1934 Ga. LEXIS 446 (1934). 

Claim fails where failure to keep 
way open and in repair. — Where the 
plaintiff failed to show that plaintiff and 
predecessors in title had kept the alleged 
private way open and in repair, plaintiffs 
claim to a private way must fail. Woods v. 
Brannen, 208 Ga. 495, 67 S.E.2d 702, 
1951 Ga. LEXIS 419 (1951). 

When way legally obtained and con- 
tinued for statutory period, right be- 
comes absolute. — When the use of a 
private way has been obtained under the 
former provisions of this section, and is 
continued as long as seven years, of which 
the owner has had six months’ knowledge 
without moving for damages, the right of 
use becomes absolute, and the owner is 
barred from claiming damages. First 
Christian Church v. Realty Inv. Co., 180 
Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 446 
(1934). 

Obstruction of private right of way 
after right to use way is acquired is 
unlawful. First Christian Church v. Re- 
alty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Easements and Li- 
censes, §§ 106, 107. 


44-9-42. Selection of assessors. 


C.J.S. 
28A C.J.S., Easements, § 113 et seq. 


The petition for condemnation shall name an assessor to act on behalf 
of the person or corporation seeking to condemn the easement of private 
way; and the selection of a board of assessors shall be in the way and 
manner provided for by Part 3 of Article 1 of Chapter 2 of Title 22. 


History. 
Code 1933, § 83-103, enacted by Ga. L. 
1967, p. 143, § 2. 
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44-9-43. Show cause order; selection of assessors; hearing be- 


fore assessors. 


Upon the filing of the petition for condemnation, the judge of the 
superior court, after taking into consideration the requirements of 
service provided for in Code Section 44-9-41, shall make and enter up 
an order requiring the owner or owners of the property to show cause 
before him on a day certain as to why the easement for private way 
should not be condemned and requiring the said owner or owners to 
name an assessor to act on his or their behalf. On the return day, the 
judge shall fix the time and place for a hearing before the board of 
assessors; but the same may be changed by the board of assessors in 
accordance with Code Section 22-2-60. In all other respects, the hearing 
before the board of assessors, together with the assessment of damages 
by them, shall be as is provided for in Part 4 of Article 1 of Chapter 2 of 
Title 22. 


History. 
Code 1933, § 83-104, enacted by Ga. L. 
1967, p. 143, § 2. 


JUDICIAL DECISIONS 


Word “established” means laying 
out of way under order of the probate 
judge. Watkins v. Country Club, 120 Ga. 
45, 47 S.E. 538, 1904 Ga. LEXIS 442 
(1904). 

Condemnation procedure. — After 
the condemnor’s petition for right of way 
was filed, the trial court, assuming the 
petition was properly served, had to enter 
an order requiring the condemnee to show 
cause why the easement for the private 
way should not be condemned, and, thus, 
the trial court’s evidentiary hearing was a 
show cause hearing, and neither a trial 
nor other proceeding involving a final 
judgment. Morrison v. Derdziak, 255 Ga. 


App. 89, 564 S.E.2d 500, 2002 Ga. App. 
LEXIS 486 (2002). 

Selection of assessors. — Statutory 
procedure required that once the con- 
demnee failed to show a right of way 
should not be granted out of necessity the 
court was required to submit the issue of 
compensation for such private way to a 
board of assessors named in the court’s 
order approving the private way and the 
court followed that procedure by specifi- 
cally naming two assessors for that pur- 
pose in its order. Morrison v. Derdziak, 
255 Ga. App. 89, 564 S.E.2d 500, 2002 Ga. 
App. LEXIS 486 (2002). 


44-9-44, Appeals from award of assessors; jury trial. 


Either party shall have the right to appeal from the award of the 
board of assessors to a jury in the superior court; and such appeals shall 
be made in accordance with and shall be controlled by Part 5 of Article 


1 of Chapter 2 of Title 22. 


History. 
Code 1933, § 83-105, enacted by Ga. L. 
1967, p. 143, § 2. 
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JUDICIAL DECISIONS 


Appeal from award of assessors. — 
Before a right of way could be granted, 
either the condemnee or condemnor had 
the right to appeal a board of assessor’s 
award properly filed and recorded with 
the clerk of court; however, because the 
board of assessors did not file such an 
award, the 10-day time period for appeal- 


ing a properly filed and recorded award 
did not start running, and, thus, the con- 
demnor did not exhaust the appellate pro- 
cess and obtain a final judgment. Morri- 
son v. Derdziak, 255 Ga. App. 89, 564 
S.E.2d 500, 2002 Ga. App. LEXIS 486 
(2002). 


44-9-45. Maintenance of private way by condemnor; failure to 
maintain as abandonment. 


Upon the final condemnation of the private way, it shall become the 
duty of the condemnor or his successors in title to maintain the private 
way and to keep it open and in a state of good repair. Failure to comply 
with this requirement for a period of one year shall constitute an 
abandonment of the private way; and the title thereto shall revert to the 
owner of the property over which the private way was condemned or his 
successors in title. 

History. 

Code 1933, § 83-105-A, enacted by Ga. 

L. 1967, p. 148, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, § 112 et seq. 
C.J.S. 


ALR. 

Reversion of title upon abandonment or 
vacation of public street or highway, 18 
A.L.R. 1008; 70 A.L.R. 564. 


28A C.J.S., Easements, § 124 et seq. 


44-9-46. Determination of amount of compensation and other 
issues by jury; payment and disposition of damages. 


The amount of compensation to be assessed against the condemnor 
for the private way desired shall be determined by a verdict of the jury; 
and the case shall stand for trial at the first term after service is 
perfected or at any subsequent term at which the case may be reached 
for trial. If an issue is made by pleadings filed by any defendant 
regarding the condemnor’s right to have a private way established or 
with respect to the location or width thereof, such issues shall likewise 
be determined by the jury. Damages assessed shall be paid into the 
court and shall be disbursed by the clerk in accordance with the court’s 
order regarding the party or parties entitled thereto. 


History. 


Code 1933, § 83-106, enacted by Ga. L. 
1967, p. 143, § 2. 
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JUDICIAL DECISIONS 


Determination of amount of com- 
pensation. — If condemnee filed an ap- 
peal to a jury after the Board of Assessors 
made its award, as the condemnee had a 
right to do, the trial court jury had the 


value of the right of way; it could also 
consider the issue of damages, if any, that 
the condemnee might have sustained. 
Morrison v. Derdziak, 255 Ga. App. 89, 
564 S.E.2d 500, 2002 Ga. App. LEXIS 486 


right to determine more than just the (2002). 

44-9-47, Motions and proceedings subsequent to judgment; pay- 
ment of compensation; nonpayment as abandonment; 
effect of abandonment on subsequent application. 


With respect to the judgment of the court in such case, any party may 
have all remedies provided by law, including a motion for a new trial, a 
motion for an appeal, a motion for judgment on the pleadings, or a 
motion for judgment notwithstanding the verdict. Before the judgment 
becomes final and after the determination of any motions or appeals, 
the compensation fixed by the jury shall be paid in cash into the registry 
of the court by the applicant; and, upon the failure to pay the 
compensation, the private way applied for shall be considered aban- 
doned. Upon a motion made by any interested party and a notice of not 
less than ten days to the applicant for the private way, the court shall 
enter a judgment of abandonment accordingly. If the right to the private 
way is abandoned in this manner and, after notice to the applicant, the 
court so finds, no application for a private way over the same land shall 


thereafter be filed by the same applicant or his successor in title. 


History. 
Code 1933, § 83-106-A, enacted by Ga. 


L. 1967, p. 143, § 2; Ga. L. 1982, p. 3, 
§ 44. 


JUDICIAL DECISIONS 


Former provision allowing for post- 
poned payment after judgment un- 
constitutional. — The former portion of 
O.C.G.A. § 44-9-47 allowing for 60 days to 
pay for a private way after the entry of 
judgment is unconstitutional, because the 
grant of the private way is made before 
the payment is required. Arnold v. Se- 
lected Sites, Inc., 229 Ga. 468, 192 S.E.2d 
260, 1972 Ga. LEXIS 653 (1972). 

When property right is taken or 
vested. — No property right is taken from 
a property owner, nor vested in a private 
way petitioner, until after all of the rights 
have been finally established, the compen- 
sation is paid and the court makes such a 
“srant” by final judgment. Cline v. McMul- 
lan, 263 Ga. 321, 431 S.E.2d 368, 1993 Ga. 


LEXIS 520 (1993), overruled in part, Gil- 
liam v. State, 312 Ga. 60, 860 S.E.2d 543, 
2021 Ga. LEXIS 467 (2021). 

Payment before final judgment for 
private way. — Requiring pre-appeal 
payment forces a petitioner for a private 
way to pay for that which the petitioner 
has not obtained and may not ever obtain. 
0.C.G.A. § 44-9-47 requires payment of 
the just and adequate compensation be- 
fore the final judgment granting a private 
way is entered by the court but after all 
appeals have been exhausted. Cline v. 
McMullan, 263 Ga. 321, 431 S.E.2d 368, 
1993 Ga. LEXIS 520 (1993), overruled in 
part, Gilliam v. State, 312 Ga. 60, 860 
S.E.2d 543, 2021 Ga. LEXIS 467 (2021). 
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RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
25 Am. Jur. 2d, Easements and Li- 28A C.J.S., Easements, § 205 et seq. 
censes, § 127 et seq. 


44-9-48. Agreements between parties as to payment of compen- 
sation. 


Code Section 44-9-47 shall not divest the court of jurisdiction to 
permit payment by the applicant of the compensation fixed by the jury 
upon terms to which the parties agree, including security for compen- 
sation so fixed, provided and on condition that the agreement of the 
parties is approved by the court and that the court fixes reasonable 
conditions under which the right of private way shall be abandoned and 
a judgment of abandonment entered after notice for a period of ten days 
in the manner provided by Code Section 44-9-47. 


History. 
Code 1933, § 83-106-B, enacted by Ga. 
L. 1967, p. 143, § 2. 


44-9-49. Establishment of private way by agreement between 
parties. 


Private ways may be established by an agreement in writing between 
the parties concerned, which agreement may stipulate any damages to 
be paid. The agreement shall be entered on the official minutes of the 
county commission and the road deed file and, when so done, shall have 
the same effect as though established by Code Sections 44-9-40 through 
44-9-48. 

History. § 726; Civil Code 1895, § 667; Civil Code 
Orig. Code 1863, § 698; Code 1868, 1910, § 813; Code 1933, § 83-107. 
§ 760; Code 1873, § 726; Code 1882, 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

25 Am. Jur. 2d, Easements and Li- Private easement in way vacated, aban- 
censes, §§ 3, 21. doned, or closed by public, 150 A.L.R. 644. 
C.J.S. Maintenance, use, or grant of right of 

28A C.J.S., Easements, §§ 59, 147,155, way over restricted property as violation 
160. of restrictive covenant, 25 A.L.R.2d 904. 


44-9-50. Recording of private way; protection of owner’s use. 


When a private way becomes established, it shall be entered on and 
fully described on the official minutes of the county commission and the 
road deed file; and the owner thereof shall be entitled to be protected in 
the use of the same as a public road. 
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History. § 727; Civil Code 1895, § 668; Civil Code 
Orig. Code 1863, § 699; Code 1868, 1910, § 814; Code 1933, § 83-108. 
§ 761; Code 1873, § 727; Code 1882, 


44-9-51. Establishment of private way by several landowners; 
duties and privileges of subsequent vendees. 


Several landowners may join together in opening a private way or in 
maintaining it after establishment or both. When this has been done 
and has been entered on the official minutes of the county commission 
and the road deed file, the duties and privileges incident thereto shall 
extend to vendees of the same real estate. 


History. § 728; Civil Code 1895, § 669; Civil Code 
Orig. Code 1863, § 700; Code 1868, 1910, § 815; Code 1933, § 83-109. 
§ 762; Code 1873, § 728; Code 1882, 


JUDICIAL DECISIONS 


O.C.G.A. § 44-9-51 does not refer to Easley, 87 Ga. 320, 13 S.E. 511, 1891 Ga. 
the right of prescription. Thompson v. LEXIS 157 (1891). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Easements and Li- 
censes, § 52. 


44-9-52. Establishment and apportionment of private way by 
several landowners. 


When several landowners join together in opening a private way, they 
may apportion the road work among themselves. 


History. § 729; Civil Code 1895, § 670; Civil Code 
Orig. Code 1863, § 701; Code 1868, 1910, § 816; Code 1933, § 83-110. 
§ 763; Code 1873, § 729; Code 1882, 


44-9-53. Establishment of private way over wild lands without 
notice to landowner; assessment of damages after no- 
tice. 


If a private way is established over the wild lands of a person who has 
no notice of the proceeding, at any time within six months after the 
receipt of such notice he may proceed to have damages assessed against 
all the landowners who habitually use the private way. 


History. § 730; Civil Code 1895, § 671; Civil Code 
Orig. Code 1863, § 702; Code 1868, 1910, § 817; Code 1933, § 83-111. 
§ 764; Code 1873, § 730; Code 1882, 
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RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Easements and Li- 
censes, §§ 53, 129, 130. 


C.J.S. 
28A C.J.S., Easements, §§ 209, 210. 


44-9-54. Establishment of private way by prescription. 


Whenever a private way has been in constant and uninterrupted use 
for seven or more years and no legal steps have been taken to abolish it, 
it shall not be lawful for anyone to interfere with that private way. 


History. 

Ga. L. 1872, p. 60, § 1; Code 1878, 
§ 737; Code 1882, § 737; Civil Code 1895, 
§ 678; Civil Code 1910, § 824; Code 1933, 
§ 83-112. 


Cross references. 

Acquisition and loss of property through 
adverse possession generally, § 44-5-160 
et seq. 


JUDICIAL DECISIONS 


ANALYSIS 


APPLICABILITY 

REQUIREMENTS 

RESULTS 

INTERFERENCE AND OBSTRUCTIONS 


Applicability 


O.C.G.A. §§ 44-9-54 and 44-9-59 are 
confined to cases of private ways 
which arise by prescriptive right ac- 
quired by seven years’ possession or use. 
Clark v. Anderson, 52 Ga. App. 500, 183 
S.E. 852, 1936 Ga. App. LEXIS 162 (1936). 

Constitutional provision on com- 
pensation inapplicable. — The consti- 
tutional provision which declares that pri- 
vate ways may be granted upon just 
compensation being first paid has no ap- 
plication to a private way acquired by 
prescription by seven years’ continuous 
use of the way. Everedge v. Alexander, 75 
Ga. 858, 1885 Ga. LEXIS 252 (1885). 

No prescription against one who 
establishes way. — A case in which the 
plaintiffs are claiming to use the private 
way of the defendant, established for de- 
fendant’s private use and benefit and paid 
for by defendant, is not within the provi- 
sions of O.C.G.A. § 44-9-54. Puryear v. 
Clements, 53 Ga. 232, 1874 Ga. LEXIS 
451 (1874). 

No estoppel of grantor. — If a 
grantor, after conveying land, continued 
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to use a private way, the fact that the 
grantor had such a conveyance would not 
prevent him from acquiring under a pri- 
vate way by prescription. Carlton v. Sea- 
board Air-Line Ry., 143 Ga. 516, 85 S.E. 
863, 1917A Am. Ann. Cas. 497 (1915). 

Tenant in common acquires no pre- 
scriptive right by use of way over the 
common property so long as all of the 
tenants have an undisputed use of the 
premises. Boyd v. Hand, 65 Ga. 468, 1880 
Ga. LEXIS 233 (1880). 

Railroad tracks “improved land” 
subject to seven-year prescription pe- 
riod. — If the railroad was constructed 
and the tracks were made to cross a pri- 
vate way by means of a trestle, the land of 
the railroad company at such a point of 
intersection was “improved land” within 
the meaning of O.C.G.A. § 44-9-54, and 
the period of prescription would be seven 
years. Carlton v. Seaboard Air-Line Ry., 
143 Ga. 516, 85 S.E. 863, 1917A Am. Ann. 
Cas. 497 (1915). 

Mere use of private railroad cross- 
ing not enough to acquire prescrip- 
tive rights. — Property owner’s mere use 
of a private railroad crossing was not 


44-9-54 
Applicability (Cont'd) 


enough for the owner to acquire prescrip- 
tive rights pursuant to O.C.G.A. § 44- 
9-54 because no written agreement or 
easement from the railway existed con- 
cerning the private crossing; the owner 
admitted that the owner’s use of the pri- 
vate crossing had been with the permis- 
sion of the railway, the crossing had been 
repaired and maintained throughout by 
the railway, and the fact that the railway 
restored the crossing so that the owner 
could continue to use the crossing was 
evidence that the railroad permitted, 
rather than forbade, continued use of the 
crossing. Yawn v. Norfolk S. Ry. Co., 307 
Ga. App. 849, 706 S.E.2d 197, 2011 Ga. 
App. LEXIS 91 (2011). 

Section not applicable to wild 
lands. — O.C.G.A. § 44-9-54 cannot be 
construed to mean that seven years unin- 
terrupted use of a way over wild or unim- 
proved land will give title to the way by 
prescription, without bringing it into 
plain and irreconcilable conflict with 
O.C.G.A. § 44-9-41. Watkins v. Country 
Club, 120 Ga. 45, 47 S.E. 538, 1904 Ga. 
LEXIS 442 (1904). 


Requirements 


Party setting up claim required to 
strictly follow law. — While a right of 
private way over another’s land may arise 
by prescription from seven years’ uninter- 
rupted use through improved lands, 
where a private way is claimed by pre- 
scription, the party setting up such a 
claim must be strictly within the require- 
ments of the law. Hasty v. Wilson, 223 Ga. 
739, 158 S.E.2d 915, 1967 Ga. LEXIS 682 
(1967). 

Strict adherence. — Where a private 
way is claimed by prescription, the parties 
setting up such a claim must bring them- 
selves strictly within the requirements of 
the law. Brown v. Statham, 21 Ga. App. 
101, 94 S.E. 273, 1917 Ga. App. LEXIS 
453 (1917); Elliott v. Adams, 173 Ga. 312, 
160 S.E. 336, 1931 Ga. LEXIS 310 (1931). 

Easement by prescription not ac- 
quired where O.C.G.A. § 44-9-54 not 
complied with. — Defendant landowner, 
who had conveyed parcel to plaintiff land- 
owner’s predecessor in title without re- 
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serving any easement in deed, did not 
acquire an easement by prescription 
where adverse use could not begin until 
after the severance of the two estates and 
where the strip of land over which the 
easement is claimed was owned by the 
claimant until a time less than seven 
years prior to bringing of action by the 
plaintiff landowner seeking to enjoin de- 
fendant landowner from the continued 
use of the strip of land in question. Farris 
Constr. Co. v. 3032 Briarcliff Rd. Assocs., 
247 Ga. 578, 277 S.E.2d 673, 1981 Ga. 
LEXIS 779 (1981). 

To invoke provisions of O.C.G.A. 
§ 44-9-54, the claimant must also be 
within O.C.G.A. § 44-9-1. First Chris- 
tian Church v. Realty Inv. Co., 180 Ga. 35, 
178 S.E. 303, 1934 Ga. LEXIS 446 (1934). 

To entitle one to a prescriptive 
right of way over the land of another, 
it must be shown that the prescriber has 
been in the uninterrupted use of a perma- 
nent road over the land, not exceeding 15 
(now 20) feet in width, and that the pre- 
scriber has kept it open and in repair for 
seven years. Childers v. Holloway, 69 Ga. 
758, 1882 Ga. LEXIS 356 (1882); Nott v. 
Tinley, 69 Ga. 766, 1882 Ga. LEXIS 373 
(1882); Collier v. Farr, 81 Ga. 749, 7 S.E. 
860, 1888 Ga. LEXIS 337 (1888); Johnson 
v. Sams, 136 Ga. 448, 71 S.E. 891, 1911 
Ga. LEXIS 572 (1911). 

To acquire a prescriptive right to a pri- 
vate way over land, it is necessary to show 
the uninterrupted use of a permanent 
way, not over 15 (now 20) feet wide, kept 
open and in repair for seven years. Raines 
v. Petty, 170 Ga. 53, 152 S.E. 44, 1930 Ga. 
LEXIS 396 (1930). 

The acquisition of a private way, i.e., a 
right of ingress and egress over the land of 
another by prescription, rests upon a 
unique statutory foundation. Therefore, 
because plaintiff had not shown a likeli- 
hood of success on the claim that defen- 
dant has established a private way on 
debtor’s property by prescription, the 
plaintiffs request for a preliminary in- 
junction was denied. Metropolitan Life 
Ins. Co. v. Popescu, 172 B.R. 691, 1994 
Bankr. LEXIS 1588 (Bankr. N.D. Ga. 
1994). 

Use may originate in permission, 
yet ripen by prescription. — Posses- 
sion must be adverse in order to form the 
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basis for prescription. A notable exception 
exists, however, in the case of private 
ways. The use may originate in permis- 
sion, and yet may ripen by prescription. 
Burnum v. Thomas, 71 Ga. App. 690, 31 
S.E.2d 925, 1944 Ga. App. LEXIS 193 
(1944); Duncan v. Sluder, 204 Ga. 458, 50 
S.E.2d 78, 1948 Ga. LEXIS 462 (1948). 

The doctrine that prescriptive titles to 
the fee in real estate by seven years’ 
possession cannot originate in consent, 
because the possession there must be ad- 
verse all the time, does not prevail or 
apply to a right of way, under O.C.G.A. 
§ 44-9-54. Everedge v. Alexander, 75 Ga. 
858, 1885 Ga. LEXIS 252 (1885). 

Knowledge and acquiescence of 
owner is of very essence of right of 
way against owner. Everedge v. Alexan- 
der, 75 Ga. 858, 1885 Ga. LEXIS 252 
(1885). 

Prescriber must give notice. — It is 
fundamental that prescription is to be 
strictly construed, and that the prescriber 
must give some notice, actual or construc- 
tive, to the individual against whom the 
prescriber intends to prescribe. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944). 

When use originates by permission, 
prescription runs upon notification 
of changed position. — One who seeks 
to ripen an absolute right to the use of a 
private way by prescription, instead of 
obtaining it by express grant, must, when 
that person enters with the consent of the 
owner, bring some affirmative notice to 
the owner, by making repairs or other- 
wise, of intention to prescribe through 
seven years’ use. First Christian Church v. 
Realty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 

When the use of a private way origi- 
nates by permission of the owner, pre- 
scription does not begin to run until the 
user notifies the owner, by repairs or oth- 
erwise, that the user has changed position 
from that of a mere licensee to that of a 
prescriber. Burnum v. Thomas, 71 Ga. 
App. 690, 31 S.E.2d 925, 1944 Ga. App. 
LEXIS 193 (1944); Duncan v. Sluder, 204 
Ga. 458, 50 S.E.2d 78, 1948 Ga. LEXIS 
462 (1948); Nassar v. Salter, 213 Ga. 253, 
98 S.E.2d 557, 1957 Ga. LEXIS 352 
(1957); Hunt v. Parker, 221 Ga. 484, 145 
S.E.2d 483, 1965 Ga. LEXIS 505 (1965). 
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Owner of property adjacent to a bank- 
ruptcy debtor’s private airport did not 
have a prescriptive easement to use the 
airport since the owner’s use of the airport 
was permissive and any repairs or main- 
tenance to the airport were not substan- 
tial enough to serve as notice to the debtor 
of an adverse claim. Flyboy Aviation 
Props., LLC v. Franck, 501 B.R. 808, 2013 
Bankr. LEXIS 4532 (Bankr. N.D. Ga. 
2018). 

Prescriber must show that way 
kept open and in repair during statu- 
tory period. — To acquire a private way 
by prescription it is essential that the 
prescriber keep the way in repair for the 
period of prescription. Charleston & W.C. 
Ry. v. Fleming, 118 Ga. 699, 45 S.E. 664, 
1903 Ga. LEXIS 664 (1903). 

In order to set up a prescriptive right of 
way, it is essential that the prescriber 
show not only that prescriber has been in 
the uninterrupted use thereof for seven 
years or more, that it does not exceed 15 
(now 20) feet in width, and that it is the 
same number of feet originally appropri- 
ated, but that the prescriber has kept it 
open and in repair during this period. 
Rogers v. Wilson, 171 Ga. 802, 156 S.E. 
817, 1931 Ga. LEXIS 469 (1931). 

The right of private way over another’s 
land may arise by prescription from seven 
years’ uninterrupted use through im- 
proved lands, but in order to set up this 
prescriptive right of way, it is essential 
that the prescriber show not only that one 
has been in the uninterrupted use thereof 
for seven years or more, that it does not 
exceed 15 (now 20) feet in width, and that 
it is the same number of feet originally 
appropriated, but that the person has 
kept it open and in repair during this 
period. First Christian Church v. Realty 
Inv. Co., 180 Ga. 35, 178 S.E. 303, 1934 
Ga. LEXIS 446 (1934); Hall v. Browning, 
195 Ga. 423, 24 S.E.2d 392, 1943 Ga. 
LEXIS 506 (1943). 

In order for one to take or keep anoth- 
er’s land as a road for private use, that one 
should be compelled to keep it open and in 
repair. Keeping it open and working it 
would be the best evidence of that person’s 
intention to appropriate it for a road, and 
would put the owner upon notice that the 
person did intend to appropriate it. Bur- 
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num v. Thomas, 71 Ga. App. 690, 31 
S.E.2d 925, 1944 Ga. App. LEXIS 193 
(1944). 

Though O.C.G.A. § 44-9-54 is silent as 
to the necessity for keeping open and in 
repair a private way, it has been held by 
the Supreme Court many times that these 
are essential requirements. Hardin v. 
Snow, 201 Ga. 58, 38 S.E.2d 836, 1946 Ga. 
LEXIS 423 (1946). 

One of the essential requirements for 
the acquiring of a prescriptive right of way 
over the lands of another is that the party 
claiming such right has kept the way in 
repair. Sams v. Seaboard Air Line R.R., 
218 Ga. 569, 129 S.E.2d 859, 1963 Ga. 
LEXIS 263 (1963). 

In order to set up a prescriptive right of 
way, it is essential that the prescriber 
show not only that the prescriber has been 
in the uninterrupted use thereof for seven 
years or more, that it does not exceed 20 
feet in width, and that it is the same 
number of feet originally appropriated, 
but also that the prescriber has kept it 
open and in repair during this period. 
Hasty v. Wilson, 223 Ga. 739, 158 S.E.2d 
915, 1967 Ga. LEXIS 682 (1967). 

Crux of repairs requirement lies in 
notice of adverse use. — The crux of the 
requirement for repairs, or maintenance 
of the private way, lies not in the actual 
effectuation of repairs by the prescriber 
but in the notice of adverse use the per- 
formance of such repairs would give to the 
property owner. Rizer v. Harris, 182 Ga. 
App. 31, 354 S.E.2d 660, 1987 Ga. App. 
LEXIS 1613 (1987); Georgia Pac. Corp. v. 
Johns, 204 Ga. App. 594, 420 S.E.2d 39, 
1992 Ga. App. LEXIS 932 (1992); Keng v. 
Franklin, 267 Ga. 472, 480 S.E.2d 25, 
1997 Ga. LEXIS 39 (1997). 

Passive keeping in repair is notice, 
but inaction will not suffice; the ex- 
pression “keeping in repair” originated in 
an age when private ways were unpaved 
and of necessity had to be repaired in 
order that the use thereof might be con- 
tinued, and was then the equivalent of 
action and affirmative notice of an inten- 
tion to prescribe, even where the use origi- 
nated in consent. First Christian Church 
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v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
303, 1934 Ga. LEXIS 446 (1934). 

If repair made by landowner’s per- 
mission, no prescriptive right ac- 
quired. — Where the landowner was 
merely passive and made no objection to 
the use of and repairing the road, then 
such use and repairs thereon would be the 
proper basis for obtaining a prescriptive 
right to the road. But, if the use of and the 
repairs made on the road were by the 
permission of the landowner, then the 
plaintiff would not acquire a prescriptive 
right or title to the road. Burnum v. 
Thomas, 71 Ga. App. 690, 31 S.E.2d 925, 
1944 Ga. App. LEXIS 193 (1944). 

Because an adjoining landowner’s use 
and repair of a landowner’s road began 
with permission, a special master’s find- 
ing that the adjoining landowner never 
asked for permission and that the owners 
never objected to their activities from 
1968 to 2008 was inadequate to establish 
the adverse notice necessary to establish 
an easement by prescription. McGregor v. 
River Pond Farm, LLC, 312 Ga. App. 652, 
719 S.E.2d 546, 2011 Ga. App. LEXIS 
1008 (2011). 

It is not incumbent upon the pre- 
scriber to make repairs where none 
are needed. The requirement is limited 
to the making of such repairs as become 
necessary in order to make a way usable. 
Hardin v. Snow, 201 Ga. 58, 38 S.E.2d 836, 
1946 Ga. LEXIS 423 (1946). 

Mere passing over the land would 
not work prescription. Raines v. Petty, 
170 Ga. 53, 152 S.E. 44, 1930 Ga. LEXIS 
396 (1930). 

To acquire a prescriptive right to a 
private way over land, it is necessary to 
show the uninterrupted use of a perma- 
nent way, not over 15 (now 20) feet wide, 
kept open and in repair for seven years. It 
is not sufficient to show that those claim- 
ing the prescription have been accus- 
tomed for more than seven years to pass 
over the land, changing the way as they 
saw fit, to avoid obstructions or for conve- 
nience. Short v. Walton, 61 Ga. 28, 1878 
Ga. LEXIS 8 (1878). 

Merely traveling over insufficient. 
— That one has been in the habit of 
traveling across the land of another by a 
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route more than 15 (now 20) feet wide, 
which was not kept in repair, and was not 
permanent in its location, will not suffice. 
Childers v. Holloway, 69 Ga. 758, 1882 Ga. 
LEXIS 356 (1882). 

Merely passing through an alley in a 
city, belonging to the owner of the adja- 
cent property and kept open by the owner 
for personal use or the use of the owner’s 
tenants, will not ripen into a right to 
continue such passing by any lapse of 
time, no repairs being made nor any other 
acts being done so as to give notice to the 
owner of a claim of right to pass, as 
distinguished from a mere license or per- 
mission. Nassar v. Salter, 213 Ga. 253, 98 
S.E.2d 557, 1957 Ga. LEXIS 352 (1957). 

Location of the way must not shift 
from place to place as to any part of the 
route, but the way must occupy the same 
ground all the while and be kept in repair 
on that ground. Raines v. Petty, 170 Ga. 
53, 152 S.E. 44, 1930 Ga. LEXIS 396 
(1930). 

Where way changed by petitioner, 
no prescriptive right. — Where it ap- 
pears that a private way claimed to exist 
by prescription was not permanent, but 
was obstructed and changed by the peti- 
tioner personally, the county erred in or- 
dering it opened. Leathers v. Furr, 62 Ga. 
421, 1879 Ga. LEXIS 548 (1879). 

Where one who had for a period of more 
than two years used as a private way a 
strip of land belonging to another, then at 
the request of the owner abandoned this 
strip and, with the owner’s consent, used 
in its stead as a private way, for more than 
five but less than seven years, another 
strip of land belonging to the owner, no 
prescriptive right to the use of either strip 
as a private way arose in favor of the 
person first mentioned. Peters v. Little, 95 
Ga. 151, 22 S.E. 44, 1894 Ga. LEXIS 456 
(1894). 

Right to way acquired with un- 
locked gates effective. — Where the 
plaintiffs right to a way in question in a 
proceeding was acquired with unlocked 
gates thereon, plaintiffs right to the way 
was just as effective, except for this im- 
pediment, as though plaintiffs right had 
been acquired without gates on the way. 
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Deaton v. Taliaferro, 80 Ga. App. 685, 57 
S.E.2d 215, 1950 Ga. App. LEXIS 753 
(1950). 

Average width not to exceed statu- 
tory limit. — It will not alter the case 
that the average width of the road, consid- 
ering its entire length, was not over 15 
(now 20) feet. Childers v. Holloway, 69 Ga. 
758, 1882 Ga. LEXIS 356 (1882). 

Rights not defeated by wider 
places. — Where a private way of the 
general width of 15 (now 20) feet, but with 
a few wider places, is laid out by the 
owner of the land, and the same is used for 
the statutory period, the existence of the 
wider places will not defeat the rights of 
the users of the way. Kirkland v. Pitman, 
122 Ga. 256, 50 S.E. 117, 1904 Ga. LEXIS 
807 (1904). 

Where the general width of a private 
way does not exceed 20 feet, the mere 
existence of a few wider places will not 
defeat the right of the users; accordingly, 
the increased width of a private road as it 
formerly turned out in either direction 
into a public road could not be said, as a 
matter of law, to have caused a forfeiture 
of the rights of a petitioner for the removal 
by a railroad of obstructions from the 
road. Latham Homes Sanitation, Inc. v. 
CSX Transp., Inc., 245 Ga. App. 573, 538 
S.E.2d 107, 2000 Ga. App. LEXIS 983 
(2000). 

By running around spot few hours 
until road repaired. — Whilst the way 
is confined by the law to a track of 15 (now 
20) feet, yet the mere running around one 
spot until the road there could be repaired 
within a few hours, which was done, and it 
was immediately resumed as the way 
again, is not an increase of width as to 
break the continuance of the use of it. 
Everedge v. Alexander, 75 Ga. 858, 1885 
Ga. LEXIS 252 (1885). 

Use need not be by one party, but 
may be continued by successor in 
title. Thompson v. Easley, 87 Ga. 320, 13 
S.E. 511, 1891 Ga. LEXIS 157 (1891). 


Results 


Character of the use during the 
prescribing period determines the 
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right to the prescriber. Hill v. Miller, 
144 Ga. 404, 87 S.E. 385, 1915 Ga. LEXIS 
221 (1915). 

When way legally obtained and con- 
tinued for statutory period, right be- 
comes absolute. — When the use of a 
private way has been legally obtained and 
is continued as long as seven years, of 
which the owner has had six months’ 
knowledge without moving for damages, 
the right of use becomes absolute, and the 
owner is barred from claiming damages. 
First Christian Church v. Realty Inv. Co., 
180 Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 
446 (1934). 

Prescription passes with land. — 
Where one has acquired a prescriptive 
right to a private way, whether the pre- 
scription be of common-law or statutory 
origin, the right to the way presumably 
passes with the land to which it is appur- 
tenant. Nugent v. Watkins, 124 Ga. 150, 
52 S.E. 158, 1905 Ga. LEXIS 680 (1905). 


Interference and Obstructions 


Obstruction of private right of way 
after right to use way is acquired is 
unlawful. First Christian Church v. Re- 
alty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 

Once an easement has been acquired, 
the owner of the servient tenement may 
not unilaterally alter the path of the ease- 
ment. When a subsequent owner ob- 
structs part of a private way but permits 
the private way to be changed a few feet so 
that its use is continued without interrup- 
tion, such permissive change will not de- 
feat a title by prescription to a private way 
that has already ripened, nor create a new 
date from which prescriptive title must 
ripen as to the permitted change. BMH 
Real Estate Pshp. v. Montgomery, 246 Ga. 
App. 301, 540 S.E.2d 256, 2000 Ga. App. 
LEXIS 1219 (2000). 

To sustain an application for the 
removal of obstructions from an al- 
leged private way, the right to which is 
based upon prescription by seven years’ 
use, it is essential that the applicant show 
not only that the applicant has been in the 
uninterrupted use thereof for seven years 
or more, that it does not exceed 15 (now 
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20) feet in width, and that it is the same 
feet originally appropriated, but that the 
applicant has kept it open and in repair 
during this period. First Christian Church 
v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
303, 1934 Ga. LEXIS 446 (1934). 

Before an applicant can have obstruc- 
tions removed from a private way, the 
applicant must show that it is in the same 
15 (now 20) feet originally appropriated. 
Collier v. Farr, 81 Ga. 749, 7 S.E. 860, 
1888 Ga. LEXIS 337 (1888). 

Before an applicant can have obstruc- 
tions removed from a private way, the 
applicant must show not only that there 
has been an uninterrupted use for more 
than seven years, but that it is not more 
than 15 (now 20) feet wide, that the appli- 
cant has kept it open and in repair, and 
that it is the same feet originally appro- 
priated. Clark v. Anderson, 52 Ga. App. 
500, 183 S.E. 852, 1936 Ga. App. LEXIS 
162 (1936); Priest v. Dupree, 60 Ga. App. 
149, 3 S.E.2d 106, 1939 Ga. App. LEXIS 
523 (1939); Roach v. Smith, 79 Ga. App. 
348, 53 S.E.2d 688, 1949 Ga. App. LEXIS 
653 (1949). 

In order for an applicant to have an 
obstruction removed from a private way, it 
is necessary for the applicant to show that 
the applicant and predecessors in title 
have been in constant and uninterrupted 
use of the way for seven years or more, 
that during such time they have kept the 
way open and in repair, that it does not 
exceed 15 (now 20) feet in width, and that 
it is the same number of feet originally 
appropriated. Deaton v. Taliaferro, 80 Ga. 
App. 685, 57 S.E.2d 215, 1950 Ga. App. 
LEXIS 753 (1950). 

Where no evidence of repairs, no 
obstruction removed. — Where the evi- 
dence did not show that the users of an 
alley had at any time made repairs to the 
alleged 15-foot (now 20-foot) alley as to 
which they claimed a prescriptive right of 
user, they were not entitled to have re- 
moved, under O.C.G.A. § 44-9-54, an ob- 
struction which had been placed in the 
alley. Maddox v. Willis, 205 Ga. 596, 54 
S.E.2d 632, 1949 Ga. LEXIS 570 (1949). 

Applicant not entitled to judgment 
by proof that road closed without no- 
tice after year’s use. — Under a pro- 
ceeding to cause obstructions to be re- 
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moved from a private way, and alleging 
solely that the way was one established by 
prescription for more than seven years, 
the applicant is not entitled to a judgment 
by proof that the road has been in use as a 
private way for more than a year, and that 
the owner has closed it without giving to 
the common users 30 days’ notice in writ- 
ing, in order that they might take legal 
steps to have it made permanent, as re- 
quired by O.C.G.A. § 44-9-56. Cowart v. 
Baker, 62 Ga. App. 502, 8 S.E.2d 732, 1940 
Ga. App. LEXIS 317 (1940). 

Prescriptive rights-of-way awarded. 
— Where the evidence showed that defen- 
dants predecessor-in-title never pre- 
vented the public from using the roads, 
and that plaintiffs never sought permis- 
sion to do so, the repairs were extensive 
enough to put the owner on notice that 
others were using the road. Therefore, the 
landowners were required to remove ob- 
structions from the private road and the 
plaintiffs were awarded prescriptive 
rights-of-way. Georgia Pac. Corp. v. Johns, 
204 Ga. App. 594, 420 S.E.2d 39, 1992 Ga. 
App. LEXIS 932 (1992). 

Prescriber using private way may 
legally remove obstructions. — Where 
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one has used a private way for more than 
30 years without gates or other obstruc- 
tions, the erection of gates or fences across 
the way by another would give the pre- 
scriber the right to have the obstructions 
removed in the manner provided by law. 
Hill v. Miller, 144 Ga. 404, 87 S.E. 385, 
1915 Ga. LEXIS 221 (1915). 

Obstruction of private way gives 
rise to damage action. — The obstruc- 
tion of a prescriptive private way would 
constitute an interference with a private 
right, and gives rise to a right of action in 
tort for damages from the alleged viola- 
tion of the right. Hall v. Browning, 195 Ga. 
423, 24 S.E.2d 392, 1943 Ga. LEXIS 506 
(1948). 

Threatened obstruction prevented 
by injunction. — To place an obstruction 
across a private way sufficient to prevent 
its use would constitute a nuisance, and 
the threatened obstruction may be pre- 
vented by an injunction in equity. A differ- 
ent case might be presented if the obstruc- 
tion had already been placed across the 
private way, since the law provides a legal 
remedy for its removal. Hardin v. Snow, 
201 Ga. 58, 38 S.E.2d 836, 1946 Ga. 
LEXIS 423 (1946). 
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44-9-55. Establishment of private way by prescription; when 
owners barred from damages. 


When a person has established a private way and has enjoyed its use 
for as long as seven years, the right to use the private way shall become 
complete and the owners shall be barred from damages, provided that 
the owners have had six months’ knowledge of such facts without 


moving for damages. 
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History. 
Orig. Code 1863, § 703; Code 1868, 
§ 765; Code 1873, § 731; Code 1882, 
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§ 731; Civil Code 1895, § 672; Civil Code 
1910, § 818; Code 1938, § 83-113; Ga. L. 
1982, p. 3, § 44. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-9-55 applicable to 
statutory ways. — The words “six 
months’ knowledge” and “without moving 
for damages” are applicable to ways laid 
out by statutory proceedings and not to 
prescriptive ways. Watkins v. Country 
Club, 120 Ga. 45, 47 S.E. 538, 1904 Ga. 
LEXIS 442 (1904). 

0.C.G.A. § 44-9-55 is apparently in- 
tended as a statute of limitations upon the 
right of the owner of land over which a 
private way is laid out to have damages 
for the subjection of land to the servitude 
of the way assessed and paid. And the “six 
months’ knowledge” of the owner of the 
land in that section refers to knowledge of 
the laying out of a way under statutory 
proceedings. First Christian Church v. Re- 
alty Inv. Co., 180 Ga. 35, 178 S.E. 303, 
1934 Ga. LEXIS 446 (1934). 

One entering with consent must 
bring notice to owner of prescriptive 
use. — One who seeks to ripen an abso- 
lute right to the use of a private way by 
prescription, instead of obtaining it by 
express grant, must, when one enters 
with the consent of the owner, bring some 
affirmative notice to the owner, by making 
repairs or otherwise, of the owner’s inten- 
tion to prescribe through seven years’ use. 
First Christian Church v. Realty Inv. Co., 
180 Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 
446 (1934). 

Prescriber must show way kept 
open and in repair during statutory 
period. — In order to set up a prescrip- 


tive right of way, it is essential that the 
prescriber show not only that the pre- 
scriber has been in the uninterrupted use 
thereof for seven years or more, that it 
does not exceed 15 (now 20) feet in width, 
and that it is the same number of feet 
originally appropriated, but that the pre- 
scriber has kept it open and in repair 
during this period. Rogers v. Wilson, 171 
Ga. 802, 156 S.E. 817, 1931 Ga. LEXIS 
469 (1931). 

Passive keeping in repair is notice, 
but inaction will not suffice; the ex- 
pression “keeping in repair” originated in 
an age when private ways were unpaved 
and of necessity had to be repaired in 
order that the use thereof might be con- 
tinued, and was then the equivalent of 
action and affirmative notice of an inten- 
tion to prescribe, even where the use origi- 
nated in consent. First Christian Church 
v. Realty Inv. Co., 180 Ga. 35, 178 S.E. 
303, 1934 Ga. LEXIS 446 (1934). 

When way legally obtained and con- 
tinued for statutory period, right be- 
comes absolute. — When use of a pri- 
vate way has been legally obtained and is 
continued as long as seven years, of which 
the owner has had six months’ knowledge 
without moving for damages, the right of 
use becomes absolute, and the owner is 
barred from claiming damages. First 
Christian Church v. Realty Inv. Co., 180 
Ga. 35, 178 S.E. 303, 1934 Ga. LEXIS 446 
(1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, §§ 129, 130. 
C.J.S. 

28A C.J.S., Easements, §§ 191, 209, 
210. 


ALR. 

Acquisition of right of way by prescrip- 
tion as affected by change of location or 
deviation during prescriptive period, 80 
A.L.R.2d 1095. 


44-9-56. Notice of closing of private way after one year’s use. 
If a road has been used as a private way for as much as one year, the 
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owner of the land over which it passes may not close it up without first 
giving the common users of the private way 30 days’ written notice so 


that they may take steps to have it made permanent pursuant to Code 


Sections 44-9-42 through 44-9-48. 


History. 
Orig. Code 1863, § 704; Code 1868, 
§ 766; Code 18738, § 732; Code 1882, 


§ 732; Civil Code 1895, § 673; Civil Code 
1910, § 819; Code 1933, § 83-114. 


JUDICIAL DECISIONS 


Where tenant permitted to use 
road, succeeding tenant cannot close 
road without giving notice. — Where a 
landlord leases a farm and permits the 
tenant to open thereon a road for the 
tenant’s convenience and the convenience 
of the community, and, after the expira- 
tion of the lease and the removal of the 
tenant from the land, the tenant and 
others are permitted for more than one 
year to use the road, another tenant who 
has succeeded the first cannot, though so 
authorized by the landlord, close the road 
without giving the 30 days’ notice re- 
quired by O.C.G.A. § 44-9-56. Dodson v. 
Scarborough, 110 Ga. 4, 35 S.E. 291, 1900 
Ga. LEXIS 311 (1900). 

Those who travel over a route may 
acquire inchoate right before they 
secure perfect title. Even incomplete 
and partial prescription will prevent the 
owner from obstructing a private way 
which has been used for 12 months, unless 
the first gives 30 days’ notice in writing of 
that intention to the common users. Hall 
v. Browning, 195 Ga. 423, 24 S.E.2d 392, 
1943 Ga. LEXIS 506 (1943). 

Way need not be established. — In 
order to entitle one who has used and 
maintained a road as a private way for as 
much as one year to the notice prescribed 
by O.C.G.A. § 44-9-56, it is not necessary 
that the way so used and maintained 
should have been actually established as a 
private way, but such use for only that 
limited period is sufficient to give to the 
common user such an inchoate right as 
will entitle the user to the notice men- 
tioned before the landowner will be per- 
mitted to close the way. Ford v. Waters, 27 
Ga. App. 83, 107 S.E. 351, 1921 Ga. App. 
LEXIS 700 (1921). 

Prescription is not standard. — The 
right defined in O.C.G.A. § 44-9-56 is not 


dependent upon such use as could ulti- 
mately result in prescription. Barnes v. 
Holcomb, 35 Ga. App. 713, 134 S.E. 628, 
1926 Ga. App. LEXIS 1091 (1926). 

Way claimed must not vary. — The 
right defined in O.C.G.A. § 44-9-56 does 
not require such use as could ultimately 
result in prescription. However, the use 
required by O.C.G.A. § 44-9-56 must re- 
semble a prescriptive use in at least one 
respect: the way claimed must not vary 
from the location originally appropriated. 
Jordan v. Ridgdill, 120 Ga. App. 63, 169 
S.E.2d 675, 1969 Ga. App. LEXIS 680 
(1969). 

Petitioner proceeding on theory of 
perfect prescriptive way must re- 
cover on case laid. — Since the peti- 
tioner proceeded in pleadings on the 
theory of a perfect prescriptive right of 
way, petitioner must recover on the case 
as laid; no judgment was obtainable in 
petitioner’s favor on the ground that no 
written notice had been given by the 
owner of an intention to close the drive- 
way. Duncan v. Sluder, 204 Ga. 458, 50 
S.E.2d 78, 1948 Ga. LEXIS 462 (1948). 

Right to have way made permanent 
is conditional upon proceedings be- 
fore ordinary (now superior court) 
after the required notice is given. Moore v. 
McConnell, 105 Ga. App. 758, 125 S.E.2d 
675, 1962 Ga. App. LEXIS 1030 (1962). 

Burden of proving notice is upon 
one whose duty it is to give it. Powell v. 
Amoss, 85 Ga. 273, 11 S.E. 598, 1890 Ga. 
LEXIS 40 (1890). 

Closing of way not justified by rem- 
edy to prevent others from misusing 
land. — That the owner may have a 
remedy to prevent other people who have 
discontinued using a part of the private 
way from running over the shrubbery in 
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owner’s yard does not justify the owner in 
seeking to close the private way as it has 
actually existed for more than 12 months. 
Riggs v. Martin, 198 Ga. 824, 33 S.E.2d 15, 
1945 Ga. LEXIS 241 (1945). 

Removal of obstruction from way 
may be based upon both O.C.G.A. 
§§ 44-9-56 and 44-9-59. Moore v. McCon- 
nell, 105 Ga. App. 758, 125 S.E.2d 675, 
1962 Ga. App. LEXIS 1030 (1962). 

Remedy provided in _  O.C.G.A. 
§ 44-9-59 is applicable to prescriptive 
ways and private ways used for one 
year where the landowner fails to give 30 
days’ notice under O.C.G.A. § 44-9-56. 
Johnson v. Williams, 138 Ga. 853, 76 S.E. 
380, 1912 Ga. LEXIS 736 (1912); Ford v. 
Waters, 27 Ga. App. 83, 107 S.E. 351, 1921 
Ga. App. LEXIS 700 (1921). 

Applicant alleging prescription not 
entitled to judgment by proof that 
road closed without notice. — Under a 
proceeding to cause obstructions to be 
removed from a private way and alleging 
solely that the way was one established by 
prescription for more than seven years, 
the applicant is not entitled to a judgment 
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by proof that the road has been in use as a 
private way for more than a year, and that 
the owner has closed it without giving to 
the common users 30 days’ notice in writ- 
ing, in order that they might take legal 
steps to have it made permanent, as re- 
quired by O.C.G.A. § 44-9-56. Nugent v. 
Watkins, 129 Ga. 382, 58 S.E. 888, 1907 
Ga. LEXIS 384 (1907). See also Gardner v. 
Swann, 114 Ga. 304, 40 S.E. 271, 1901 Ga. 
LEXIS 677 (1901); Fraley v. Nabors, 131 
Ga. 457, 62 S.E. 527, 1908 Ga. LEXIS 110 
(1908); Cowart v. Baker, 62 Ga. App. 502, 
8 S.E.2d 732, 1940 Ga. App. LEXIS 317 
(1940). 

Jury instructions. — In a trespass 
action, where there was no objection to the 
court’s failure to charge the defendant’s 
request regarding O.C.G.A. § 44-9-56 and 
the existence of the roadway was continu- 
ally disputed at trial, the failure to give 
such instruction did not work a gross 
injustice so as to deprive the defendant of 
a fair trial. Milam v. Attaway, 195 Ga. 
App. 496, 393 S.E.2d 753, 1990 Ga. App. 
LEXIS 547 (1990). 


OPINIONS OF THE ATTORNEY GENERAL 


Purpose of O.C.G.A. § 44-9-56 is to 
give the users an opportunity to take 
proper steps to undertake to make the 
private way a permanent one, which 


would give the owner an opportunity to 
show any cause why it should not be made 
permanent. 1950-51 Ga. Op. Atty Gen. 
431. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Easements and Li- 
censes, § 110. 


C.J.S. 
28A C.J.S., Easements, § 117. 


44-9-57. Limitation on use of private ways for specific commer- 
cial purposes. 


(a) When a private way is established over the land of another for the 
purpose of hauling wood, timber, or any other commodity to any place 
of landing where the business of rafting or shipping is carried on or to 
any railroad depot, the use of the private way shall not extend to the use 
of any landing erected by a person for his own benefit. 


(b) Notwithstanding subsection (a) of this Code section, if there is 
only one bluff or place of landing, the owner may not appropriate it to 
himself exclusively if he will not be damaged by the admission of others 
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to its use or if he is properly compensated for any damages he sustains; 
but no person shall be entitled to use the wood-slide or other improve- 
ment erected by another for his own use or a timber landing while the 
owner is using it. 


History. 734; Civil Code 1895, §§ 674, 675; Civil 
Ga. L. 1853-54, p. 90, § 2; Code 1863, Code 1910, §§ 820, 821; Code 1933, 

§§ 705, 706; Code 1868, §§ 767, 768; Code §§ 83-115, 83-116. 

1873, §§ 733, 734; Code 1882, §§ 733, 


RESEARCH REFERENCES 


ALR. 
Scope of prescriptive easement for ac- 
cess (easement of way), 79 A.L.R.4th 604. 


44-9-58. Petition to use another’s landing. 


When the applicant for a private way also desires to use another’s 
landing, he must state this desire in his petition so that proper damages 
may be assessed for such use. 


History. § 735; Civil Code 1895, § 676; Civil Code 
Orig. Code 1863, § 707; Code 1868, 1910, § 822; Code 1933, § 83-117. 
§ 769; Code 18738, § 735; Code 1882, 


44-9-59. Obstructions; proceedings for removal; petition; rule 
nisi; order; appeal; fees. 


(a) In the event the owner or owners of land over which a private way 
may pass or any other person obstructs, closes up, or otherwise renders 
the private way unfit for use, the party or parties injured by the 
obstructions or other interference may petition the judge of the probate 
court in the county where the private way has been in use to remove the 
obstructions; and, upon the petition being filed, the judge shall issue a 
rule nisi directed to the party or parties complained against calling 
upon the offending parties to show cause why the obstructions should 
not be removed and the free use of said private way reestablished. The 
rule shall be served by the sheriff or his deputy at least three days 
before the day set for the hearing; and when the day arrives the judge 
shall proceed to hear evidence as to the obstructions or other interfer- 
ence. If it appears that the private way has been in continuous, 
uninterrupted use for seven years or more and no steps were taken to 
prevent the enjoyment of the same, the judge shall grant an order 
directing the party or parties so obstructing or otherwise interfering 
with the right of way to remove the obstructions or other interference 
within 48 hours; and, if the party or parties fail to remove the 
obstructions, the judge shall issue a warrant commanding the sheriff to 
remove the obstructions immediately. 
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(b) Except as otherwise provided in Article 6 of Chapter 9 of Title 15, 
either party who is dissatisfied with the judgment of the judge of the 
probate court pursuant to subsection (a) of this Code section may appeal 
to the superior court as a matter of right. 


(c) The fee of the judge of the probate court in a proceeding under 
subsection (a) of this Code section shall be paid by the losing party. The 
sheriffs fees shall be the same as those charged for serving a petition or 
other process of court. 


History. Editor’s notes. 

Ga. L. 1872, p. 60, §§ 2-4; Code 1873, Ga. L. 1986, p. 982, § 25, not codified by 
§§ 738, 739, 740; Code 1882, §§ 738, 739, the General Assembly, provided that that 
740; Civil Code 1895, §§ 679, 680, 681; Act would apply to all cases filed on or 
Civil Code 1910, §§ 825, 826, 827; Code after July 1, 1986. 

1933, §§ 83-119, 83-120, 83-121; Ga. L. 
1953, Jan.-Feb. Sess., p. 519, § 1; Ga. L. 
1986, p. 982, § 16. 


JUDICIAL DECISIONS 

ANALYSIS 
APPLICABILITY 
AVAILABLE REMEDIES 
PROCEDURAL REQUIREMENTS 
APPEAL 
ILLUSTRATIVE CASES 

Applicability will not defeat a title by prescription to a 


: . private way that has already ripened, nor 
eee Tela! tee eee ee create a new date from which prescriptive 


title must ripen as to the permitted 
Sie ae ms eis. ( es ae change. BMH Real Estate Pshp. v. Mont- 
; g Hollo- 
way v. Birdsong, 1913 Ga. LEXIS 415, 139 80mery, 246 Ga. App. 301, 540 S.E.2d 256, 
Ga. 316, 77 S.E. 146 (1913)). 2000 Ga. App. LEXIS 1219 (2000). 
O.C.G.A. §§ 44-9-54 and 44-9-59, giving Notice by repair requirement. — 
the ordinary (now probate judge) jurisdic- The crux of the requirement for repairs 
tion summarily to try obstructions to pri- lies not in the actual effectuation of re- 
vate ways, is confined to cases of private pairs by the prescriber but in the notice of 
ways which arise by prescriptive right adverse use the performance of such re- 
acquired by seven years’ possession or use. pairs would give to the property owner. 
Clark v. Anderson, 52 Ga. App. 500, 183 The importance of this “notice by repair” 
S.E. 852, 1936 Ga. App. LEXIS 162 (1936). requirement is best illustrated in situa- 
Obstruction of private right of way tions where the initial use of the private 
after right to use way is acquired is way was permissive. Georgia Pac. Corp. v. 
unlawful. — Once an easement has been Johns, 204 Ga. App. 594, 420 S.E.2d 39, 
acquired, the owner of the servient tene- 1992 Ga. App. LEXIS 932 (1992). 
ment may not unilaterally alter the path Removal of obstruction from way 
of the easement. When a subsequent may be based upon both O.C.G.A. 
owner obstructs part of a private way but §§ 44-9-56 and 44-9-59. Moore v. McCo- 
permits the private way to be changed a nnell, 105 Ga. App. 758, 125 S.E.2d 675, 
few feet so that its use is continued with- 1962 Ga. App. LEXIS 1030 (1962). 
out interruption, such permissive change Summary remedy is applicable to 
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prescriptive ways and private ways 
used for one year where the landowner 
fails to give 30 days’ notice, as provided in 
0.C.G.A. § 44-9-56. But while an appli- 
cant for such an order of removal may 
base the applicant’s right to relief upon 
both sections, yet in the event the appli- 
cant prevails and the obstruction is or- 
dered to be removed, the judgment should 
show upon which claim of the applicant it 
rests. Hall v. Browning, 195 Ga. 423, 24 
S.E.2d 392, 1943 Ga. LEXIS 506 (1948). 


Available Remedies 


If obstruction completed, statutory 
removal adequate legal remedy. — If 
an obstruction of a private way has been 
completed, the statutory remedy for a 
removal of the obstruction would afford a 
full, adequate, and complete remedy at 
law — whether those deprived of the use 
rely on a full prescriptive right, or rely 
only on an inchoate one-year right. Hall v. 
Browning, 195 Ga. 423, 24 S.E.2d 392, 
1943 Ga. LEXIS 506 (1943). 

Petition for injunctive relief fails. 
— O.C.G.A. §§ 41-2-1, 41-2-5, and 44-9- 
59, make ample provision for removal of 
completed obstructions from private and 
public ways; thus, when it does not appear 
why one of these remedies is not adequate 
and complete, a petition asking for injunc- 
tive relief fails to state a cause of action. 
Levinson v. Pendley, 209 Ga. 335, 72 
S.E.2d 306, 1952 Ga. LEXIS 483 (1952). 

If the obstruction of a private way has 
been completed, the statutory remedy be- 
fore the judge of the probate court will 
afford to the users a full and adequate 
remedy at law by removal of the obstruc- 
tion, so that a petition for injunction will 
not lie. Justice v. Dunbar, 241 Ga. 327, 245 
S.E.2d 286, 1978 Ga. LEXIS 952 (1978). 

Injunction justified to prevent 
threatened obstruction. — 0O.C.G.A. 
§ 44-9-59 does not give such a plain rem- 
edy at law as will justify the refusal of an 
injunction to prevent a threatened, con- 
tinued obstruction. Dodson v. Evans, 151 
Ga. 435, 107 S.E. 59, 1921 Ga. LEXIS 279 
(1921); Phinizy v. Gardner, 159 Ga. 136, 
125 S.E. 195, 1924 Ga. LEXIS 396 (1924). 
But see Childers v. Holloway, 69 Ga. 757, 
1882 Ga. LEXIS 355 (1882). 

Where one gives notice of an intention 
to close a private way, but has not actually 
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obstructed the same, the statutory rem- 
edies for removing obstructions do not 
apply. In a proper case, an injunction may 
issue to prevent the threatened injury. 
Croker v. Lewis, 217 Ga. 762, 125 S.E.2d 
50, 1962 Ga. LEXIS 387 (1962). 
Constantly recurring obstruction. 
— The statutory remedy provided by 
0.C.G.A. § 44-9-59 for the removal of an 
obstruction from a private way is avail- 
able only for the removal of an existing 
obstruction and is not an adequate and 
complete remedy when there is a con- 
stantly recurring obstruction of a tempo- 
rary nature. Hancock v. Moriarity, 215 Ga. 
274, 110 S.E.2d 403, 1959 Ga. LEXIS 450 


(1959). 
No authority to impose conditions 
on removal of obstructions. — On a 


hearing under O.C.G.A. § 44-9-59, there 
is no authority to order the obstructions 
removed on the performance of certain 
conditions by the petitioner. Allen v. Mey- 
erhardt, 64 Ga. 337, 1879 Ga. LEXIS 68 
(1879). 

No authority to close way. — On a 
hearing under O.C.G.A. § 44-9-59, there 
is no authority to order the way closed. 
Allen v. Meyerhardt, 64 Ga. 337, 1879 Ga. 
LEXIS 68 (1879). 

No provision for taking property of 
owner. — The statutory proceeding pro- 
vided for in O.C.G.A. § 44-9-59 contem- 
plates merely the removal of obstructions 
from existing private ways, and has no 
reference to taking the property of the 
owner of the land. Porter v. Foster, 146 
Ga. 154, 90 S.E. 967, 1916 Ga. LEXIS 636 
(1916). 


Procedural Requirements 


Agent cannot proceed under 
O.C.G.A. § 44-9-59. — Where the claim of 
a right to a private way is founded upon 
an uninterrupted use of the way for more 
than seven years by the owners of a cer- 
tain plantation, their agents, servants, 
and tenants, the right is not in the agents 
or servants themselves, but in the owners; 
their agent cannot institute and carry ona 
proceeding under O.C.G.A. § 44-9-59 in 
the agent’s own name, either individually 
or as an agent. Cunningham v. Elliott, 92 
Ga. 159, 18 S.E. 365, 1893 Ga. LEXIS 33 
(1893). 
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Required showing. — The petition 
should show that the alleged private way 
from which it was sought to remove the 
obstruction complained of was not over 15 
(now 20) feet in width, as well as the fact 
that it had been kept open and in repair 
for the period prescribed. Holloway v. 
Birdsong, 139 Ga. 316, 77 S.E. 146, 1913 
Ga. LEXIS 415 (1913). 

The burden is on the plaintiff to show 
the constant and uninterrupted use of the 
way for seven years or longer, and that it 
has been kept in repair during that time. 
Goodwin v. Bickers, 22 Ga. App. 13, 95 
S.E. 311, 1918 Ga. App. LEXIS 100 (1918). 

Where persons claiming a prescriptive 
right of way apply for the removal of 
obstructions from it, they must show not 
only that there has been an uninterrupted 
use of it for more than seven years, but 
that it is not more than 15 (now 20) feet 
wide, and that it has been kept open and 
in repair, and is the same number of feet 
originally appropriated. Barnett v. Davis, 
38 Ga. App. 494, 144 S.E. 330, 1928 Ga. 
App. LEXIS 309 (1928). 

Before an applicant can have obstruc- 
tions removed from a private way, the 
applicant must show not only that there 
has been an uninterrupted use for more 
than seven years, but that it is not more 
than 15 (now 20) feet wide, that the appli- 
cant has kept it open and in repair, and 
that it is the same number of feet origi- 
nally appropriated. Walker v. Greene, 46 
Ga. App. 274, 167 S.E. 546, 1933 Ga. App. 
LEXIS 26 (1933); Clark v. Anderson, 52 
Ga. App. 500, 183 S.E. 852, 1936 Ga. App. 
LEXIS 162 (1936); Roach v. Smith, 79 Ga. 
App. 348, 53 S.E.2d 688, 1949 Ga. App. 
LEXIS 653 (1949). 

In a proceeding for the removal of an 
obstruction from a private way, a prescrip- 
tive right to use which the applicant 
claims to have acquired, it is necessary, to 
sustain the application, to show not only 
that the applicant has been in the unin- 
terrupted use thereof for seven years or 
more, that it does not exceed 15 (now 20) 
feet in width, and that it is the same 
number of feet originally appropriated, 
but that the applicant has kept it open 
and in repair during this period. Scarboro 
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v. Edenfield, 58 Ga. App. 619, 199 S.E. 
325, 1938 Ga. App. LEXIS 69 (1938). 

In order to sustain a proceeding under 
0.C.G.A. § 44-9-59, it is necessary for the 
applicant to show that the applicant has 
been in the uninterrupted use of the way 
for seven years or more, that it does not 
exceed 15 (now 20) feet in width, that it is 
the same number of feet originally appro- 
priated, and that the applicant has kept it 
open and in repair during this period. 
Burnum v. Thomas, 71 Ga. App. 690, 31 
S.E.2d 925, 1944 Ga. App. LEXIS 193 
(1944). 

Where the plaintiffs right to the private 
way was based on prescription by seven 
years of uninterrupted use of the same 
through the improved lands of the defen- 
dant, and the proceeding to remove the 
obstructions was brought under O.C.G.A. 
§ 44-9-59, in order to sustain such a pro- 
ceeding it is necessary for the applicant to 
show that the applicant or the applicant’s 
predecessors in title have been in uninter- 
rupted use of the way for seven years or 
more, that it does not exceed 15 (now 20) 
feet in width, that it is the same number 
of feet originally appropriated, and that 
the applicant and the applicant’s prede- 
cessors in title have kept it open and in 
repair during this period. Ponder v. Wil- 
liams, 80 Ga. App. 145, 55 S.E.2d 668, 
1949 Ga. App. LEXIS 794 (1949). 

In order for an applicant to have an 
obstruction removed from a private way, it 
is necessary for the applicant to show that 
the applicant and the applicant’s prede- 
cessors in title have been in constant and 
uninterrupted use of the way for seven 
years or more and that during such time 
they have kept the way open and in repair 
and that it does not exceed 15 (now 20) 
feet in width and is the same number of 
feet originally appropriated. Deaton v. 
Taliaferro, 80 Ga. App. 685, 57 S.E.2d 215, 
1950 Ga. App. LEXIS 753 (1950). 

Where the general width of a private 
way does not exceed 20 feet, the mere 
existence of a few wider places will not 
defeat the right of the users; accordingly, 
the increased width of a private road as it 
formerly turned out in either direction 
into a public road could not be said, as a 
matter of law, to have caused a forfeiture 
of the rights of a petitioner for the removal 
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by a railroad of obstructions from the 
road. Latham Homes Sanitation, Inc. v. 
CSX Transp., Inc., 245 Ga. App. 573, 538 
S.E.2d 107, 2000 Ga. App. LEXIS 983 
(2000). 

Not necessary to allege way laid out 
by petitioner, or that defendant knew 
of use. — In an action by one holding the 
land under a deed from the prescriber, to 
require the removal of obstacles erected in 
the way, it is not necessary to allege that 
the way was laid out by the petitioner, or 
that the defendant had knowledge that 
the way was laid out, used, and enjoyed. 
Nugent v. Watkins, 124 Ga. 150, 52 S.E. 
158, 1905 Ga. LEXIS 680 (1905). 

Description of way sufficient if land 
accurately defined. — In a proceeding 
to remove an obstruction from a private 
way over the land of another, it is not 
necessary to describe the way insofar as it 
extends over the land of others; it is suffi- 
cient if the description of the way through 
the land where the obstruction is alleged 
to have been placed is accurately defined. 
Johnson v. Williams, 138 Ga. 853, 76 S.E. 
380, 1912 Ga. LEXIS 736 (1912). 

Description need not be as suffi- 
cient as that to lay out and establish 
way. — A description of a road which 
would not be sufficient in a proceeding to 
lay out and establish may be sufficient to 
identify an existing way across which an 
obstruction has been placed. Kirkland v. 
Pitman, 122 Ga. 256, 50 S.E. 117, 1904 
Ga. LEXIS 807 (1904). See also Brennan v. 
Brooks, 131 Ga. 94, 61 S.E. 1035, 1908 Ga. 
LEXIS 26 (1908). 

Petition dismissed upon failure to 
allege land improved. — Where, in a 
petition to have obstructions removed 
from an alleged private way, the petitioner 
based petitioner’s alleged right to the re- 
lief for which the petitioner prayed upon 
seven years’ continuous and _ uninter- 
rupted use of the way, and failed to allege 
that the land over which the way was 
claimed was improved land, a demurrer 
(now motion to dismiss) predicated upon 
such failure was properly sustained. Wat- 
kins v. Country Club, 120 Ga. 45, 47 S.E. 
538, 1904 Ga. LEXIS 442 (1904). 

No defense against recovery for in- 
terference with abutting street that 
landowner has other access. — It is no 
defense to the lot owner’s right to recover 
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for a substantial interference with the 
owner’s easement in one of the streets 
upon which the owner’s lot abuts that the 
owner has access to his lot from the other 
street. Felton v. State Hwy. Bd., 47 Ga. 
App. 615, 171 S.E. 198, 1933 Ga. App. 
LEXIS 577 (1933). 

Applicant alleging prescription not 
entitled to judgment by proving road 
used for year summarily closed. — 
Under a proceeding to cause obstructions 
to be removed from a private way, and 
alleging solely that the way was one es- 
tablished by prescription for more than 
seven years, the applicant is not entitled 
to judgment by proof that the road has 
been in use as a private way for more than 
a year, and that the owner has closed it 
without giving to the common users 30 
days’ notice in writing, in order that they 
might take legal steps to have it made 
permanent, as required by O.C.G.A. § 44- 
9-56. Cowart v. Baker, 62 Ga. App. 502, 8 
S.E.2d 732, 1940 Ga. App. LEXIS 317 
(1940). 

Venue in county in which property 
located. — Neither the probate court nor 
the superior court erred in refusing to 
transfer an action seeking removal of an 
obstruction from a private way to the 
county in which the defendant resided 
since such action was properly brought in 
the county in which the property at issue 
was located. Lee v. Collins, 249 Ga. App. 
674, 547 S.E.2d 583, 2001 Ga. App. LEXIS 
289 (2001), cert. denied, No. S01C1357, 
2001 Ga. LEXIS 811 (Ga. Oct. 1, 2001). 


Appeal 


Appeal made in conformity with 
general provisions. — O.C.G.A. § 44- 
9-59 does not itself provide any mode of 
appeal. An appeal made in accord with 
0.C.G.A. § 44-9-59 must be made in con- 
formity with the general laws contained in 
T. 5, C. 3. Rogers v. Anderson, 95 Ga. App. 
637, 98 S.E.2d 388, 1957 Ga. App. LEXIS 
881 (1957). 

Failure to serve opposing party 
with notice not ground to dismiss. — 
The failure to serve the opposing party 
with notice of appeal to the superior court 
from the ruling ordering an obstruction 
removed from a private way is not a 
ground to dismiss the appeal, as there is 
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no requirement for giving of such notice. 
Slocumb v. Ross, 119 Ga. App. 567, 168 
S.E.2d 208, 1969 Ga. App. LEXIS 1169 
(1969). 

One not party to original proceed- 
ing not bound by judgment, although 
present at review hearing. — One who 
is not a party to a proceeding to remove 
obstructions from a private way under 
O.C.G.A. § 44-9-59, and has no notice of 
such proceeding until after judgment was 
rendered, and who has taken no part in 
the trial, is not bound by the judgment, 
although it should appear that the indi- 
vidual was physically present at the hear- 
ing of the certiorari (now appeal) brought 
by the defendant to review the judgment 
rendered against the individual in the 
proceeding, but took no part therein. El- 
liott v. Adams, 173 Ga. 312, 160 S.E. 336, 
1931 Ga. LEXIS 310 (1931). 

Court cannot set aside judgment 
where conflicting evidence. — On a 
proceeding to remove obstructions from a 
private way, there being sufficient evi- 
dence to sustain the finding that the pri- 
vate way claimed existed by prescription, 
the superior court has no legal right to set 
aside that judgment on the facts, unless 
abused, although there may have been 
conflict in the testimony. Franklin v. Wes- 
ley, 73 Ga. 145, 1884 Ga. LEXIS 83 (1884). 

Where the user of a private way over 
the land of another person brings a peti- 
tion under O.C.G.A. § 44-9-59 for the re- 
moval of an obstruction placed across the 
way, barring its further use, and alleges 
that the way has been in constant and 
uninterrupted use by the petitioner and 
others for more than seven years, and 
when, upon a trial, there is a conflict of the 
evidence and the ordinary (now probate 
judge) settles that conflict, it is not error 
for the superior court to refuse to disturb 
the settlement of the issues of fact. Cow- 
art v. Baker, 62 Ga. App. 502, 8 S.E.2d 
732, 1940 Ga. App. LEXIS 317 (1940). 

If essential facts disputed, should 
remand for new trial. — Upon the hear- 
ing of the writ of certiorari (now appeal), if 
the rights of the parties depend upon the 
determination of disputed facts, the court 
should not pass final judgment, but 
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should remand the case for a new trial 
under O.C.G.A. § 44-9-59. Desvergers v. 
Kruger, 60 Ga. 100, 1878 Ga. LEXIS 381 
(1878). 

Appeal from superior court must be 
to Court of Appeals. — An appeal from a 
judgment of a superior court in an action 
to remove obstructions from a private way 
under O.C.G.A. § 44-9-59 is not one of 
which the Supreme Court has jurisdiction 
under the Constitution, and it must be 
transferred to the Court of Appeals. 
Carter. v. Kinman, 231 Ga. 759, 204 
S.E.2d 299, 1974 Ga. LEXIS 1223, trans- 
ferred, 132 Ga. App. 845, 209 S.E.2d 230, 
1974 Ga. App. LEXIS 1844 (1974). 

The Court of Appeals, not the Supreme 
Court, had jurisdiction of an action begun 
in the probate court as a petition for 
removal of an obstruction of a private way, 
which was appealed as such to the supe- 
rior court, and which also concerned 
whether plaintiffs had an easement across 
defendant’s property. Stutts v. Moore, 218 
Ga. App. 624, 463 S.E.2d 30, 1995 Ga. 
App. LEXIS 825 (1995). 


Illustrative Cases 


Right to way acquired with un- 
locked gates effective. — Where the 
right to a way was acquired with unlocked 
gates thereon, the right was just as effec- 
tive, except for this impediment, as 
though the right had been acquired with- 
out gates. Deaton v. Taliaferro, 80 Ga. 
App. 685, 57 S.E.2d 215, 1950 Ga. App. 
LEXIS 753 (1950). 

Where fence constructed upon way, 
removal proper remedy. — Where the 
main purpose of the action was to enjoin 
the proposed building of a fence upon an 
alleged private way, and as to the area 
claimed as a way the construction of the 
fence had been completed before the de- 
fendant was served with the petition or 
had knowledge of the restraining order, 
the court did not err in refusing an inter- 
locutory injunction, the plaintiffs remedy 
in the circumstances being an action at 
law for removal of the obstruction. Bras- 
well v. Clark, 180 Ga. 727, 180 S.E. 486, 
1935 Ga. LEXIS 541 (1935). 

Renewal not required. — The trial 
court properly refused to order a property 
owner to remove a fence which obstructed 
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a field road where there was evidence that 
some old limbs and dead trees were re- 
moved from the road from time to time, 
but there was no evidence that the road 
was ever scraped, ditched, or otherwise 
repaired. Simmons v. Bearden, 234 Ga. 
App. 81, 506 S.E.2d 220, 1998 Ga. App. 
LEXIS 1142 (1998). 

Cause of action for injunctive relief 
stated. — A petition alleging that the 
plaintiff purchased a described tract of 
land, and at the same time acquired an 
easement adjacent thereto over a lane as a 
means of ingress and egress from the 
public road to plaintiffs farm, that plain- 
tiff had used this lane without interrup- 
tion since the date it was acquired until 
the defendant obstructed the same by 
placing a “cattle gap” across it, that the 
obstruction had interfered with the plain- 
tiffs movement of cattle along the lane to 
a pasture, thereby causing the plaintiff 
much inconvenience, trouble, and injury 
to plaintiffs cattle, and thereby depriving 
plaintiffs family of necessary milk and 
food, stated a cause of action for injunctive 
relief. Ozbolt v. Miller, 206 Ga. 558, 57 
S.E.2d 601, 1950 Ga. LEXIS 508 (1950). 

Prescriptive rights-of-way awarded. 
— Where the evidence showed that defen- 
dants predecessor-in-title never pre- 
vented the public from using the roads, 
and that plaintiffs never sought permis- 
sion to do so, the repairs were extensive 
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enough to put the owner on notice that 
others were using the road. Therefore, the 
landowners were required to remove ob- 
structions from the private road and the 
plaintiffs were awarded prescriptive 
rights-of-way. Georgia Pac. Corp. v. Johns, 
204 Ga. App. 594, 420 S.E.2d 39, 1992 Ga. 
App. LEXIS 932 (1992). 

Prescriptive rights surrendered. — 
Because a petitioner had surrendered all 
prescriptive rights in a “settlement road” 
freely and voluntarily for crossing licenses 
that were terminated under the contrac- 
tual terms of the license agreements, then 
it had no prescriptive rights for purposes 
of O.C.G.A. § 44-9-59. Latham Homes 
Sanitation, Inc. v. CSX Transp., Inc., 245 
Ga. App. 573, 538 S.E.2d 107, 2000 Ga. 
App. LEXIS 983 (2000). 

Ownership of land not required. — 
There is no requirement that a plaintiff 
must actually own property as a condition 
precedent to plaintiffs adverse usage of a 
private way for seven years; thus, the 
plaintiff established seven years use of a 
private way where plaintiff and family 
began to use a private road within two 
weeks of signing a contract to purchase 
land with a cabin on it and continued such 
use for more than seven years. Lee v. 
Collins, 249 Ga. App. 674, 547 S.E.2d 583, 
2001 Ga. App. LEXIS 289 (2001), cert. 
denied, No. S01C1357, 2001 Ga. LEXIS 
811 (Ga. Oct. 1, 2001). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Easements and Li- 
censes, §§ 58 et seq., 98 et seq., 119, 125, 
129, 130. 

C.J.S. 

28A C.J.S., Easements, § 177 et seq. 
ALR. 

Right of owner or occupant of property 
to damages for obstruction or interference 
with access incident to building opera- 


tions on other private property, 86 A.L.R. 
101. 

Liability in connection with injury al- 
legedly caused by defective condition of 
private road or driveway, 44 A.L.R.3d 355. 

Right to maintain gate or fence across 
right of way, 52 A.L.R.3d 9. 

Location of easement of way created by 
grant which does not specify location, 24 
A.L.R.4th 1053. 


44-9-60. Conditions for converting private ways into public 


roads. 


Once a private way is established, the judge of the probate court may 
declare it a public road, provided it is of sufficient length and impor- 
tance and the number of persons who habitually use it can and will do 
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as much work thereon as is their proper share in working the road alone 


or in connection with adjacent public roads. 


§ 741; Civil Code 1895, § 682; Civil Code 
1910, § 828; Code 1933, § 83-122. 


History. 
Orig. Code 1863, § 709; Code 1868, 
§ 771; Code 1873, § 741; Code 1882, 
RESEARCH REFERENCES 
ALR. 


Private easement in way vacated, aban- 
doned, or closed by public, 150 A.L.R. 644. 


ARTICLE 4 


RIGHTS OF WAY FOR MINING, QUARRYING, AND OTHER 
BUSINESSES 


RESEARCH REFERENCES 


ALR. Surface owner’s right of access through 


What is “top” or “apex” of vein or lode, 1 
A.L.R. 418. 

Pollution of stream by mining opera- 
tions, 39 A.L.R. 891. 

Doctrine of potential possession or own- 
ership as applied to sale or mortgage of 
royalty or other interest in oil or gas to be 
produced, 88 A.L.R. 1281. 

Instrument conveying land, minerals, 
or mineral rights as raising implied obli- 
gation to drill and develop for oil and gas, 
137 A.L.R. 415. 


solid mineral seam or vein conveyed to 
another, or through the space left by its 
removal, to reach underlying strata, wa- 
ter, oil, gas, etc., 25 A.L.R.2d 1250. 

Right of mineral lessee to deposit top- 
soil, waste materials, and the like upon 
lessor’s additional land not being mined, 
26 A.L.R.2d 1453. 

Liability of strip or other surface mine 
or quarry operator to person, other than 
employee, injured or killed during mining 
operations, 84 A.L.R.2d 733. 


Estoppel to assert termination of oil and 
gas lease because of cessation of opera- 
tions, 137 A.L.R. 1037. 


44-9-70. Obtaining rights of way for mining, quarrying, and 
other business. 


Any person, firm, corporation, company of persons, or corporation 
chartered under the laws of any state of the United States who is 
actually engaged in the business of mining iron, copper, gold, coal, or 
any other metal or mineral; quarrying marble, granite, or any other 
stone; or making copperas, sulphur, saltpeter, alum, or other similar 
articles and who needs a right of way for a railroad, turnpike, or 
roadway; an easement for pipelines or power lines; or a common road 
across the lands of others in order to operate his business successfully 
may obtain a right of way in the manner provided in this article for 
acquiring the right to convey water across the lands of others by the 
owners of mines. All proceedings in relation thereto shall be had and 
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the damages shall be assessed and paid according to the method of 
condemning land provided in Title 22. 


History. 

Ga. L. 1862-63, p. 171, § 1; Code 1868, 
§ 772; Code 1878, § 742; Code 1882, 
§ 742; Ga. L. 1887, p. 35, § 2; Civil Code 
1895, § 650; Ga. L. 1904, p. 51, § 1; Civil 


Code 1910, § 795; Code 1933, § 83-201; 
Ga. L. 1952, p. 38, § 1. 
Cross references. 

Mining and drilling generally, § 12- 
4-20 et seq. 


JUDICIAL DECISIONS 


0.C.G.A. Art. 4, Ch. 9, T. 44 is a 
constitutional exercise of legislative 
authority. Jones & Co. v. Venable, 120 
Ga. 1, 47 S.E. 549, 1904 Ga. LEXIS 430 
(1904). 

O.C.G.A. § 44-9-70’s “necessity” stan- 
dard, which is based upon the successful 
operation of the applicant’s business, is a 
valid exercise of the General Assembly’s 
state constitutional authority with re- 
spect to the declaration of private ways of 
necessity. Benton v. Georgia Marble Co., 
258 Ga. 58, 365 S.E.2d 413, 1988 Ga. 
LEXIS 158 (1988). 


O.C.G.A. § 44-9-70 does not constitute 
a delegation of the state’s power of emi- 
nent domain with respect to property to be 
condemned for a public purpose. Benton v. 
Georgia Marble Co., 258 Ga. 58, 365 
S.E.2d 413, 1988 Ga. LEXIS 158 (1988). 

O.C.G.A. Art. 4, Ch. 9, T. 44 applies 
only to corporations chartered 
within this state. Chestatee Pyrites Co. 
v. Cavenders Creek Gold Mining Co., 119 
Ga. 354, 46 S.E. 422, 1904 Ga. LEXIS 835 
(1904). 


RESEARCH REFERENCES 


Am. Jur. 

Forms. 
17B Am. Jur. Pleading and Practice 

Forms, Mines and Minerals, § 2. 

ALR. 

Validity of statute restricting the right 
of mining so as not to interfere with sur- 
face, 28 A.L.R. 1330. 

Condemnation of premises or part 
thereof as affecting rights of landlord and 
tenant inter se, 163 A.L.R. 679. 

Condemner’s waiver, surrender, or limi- 
tation, after award, of rights or part of 
property acquired by condemnation, 5 
A.L.R.2d 724. 

Compensation for, or extent of rights 
acquired by, taking of land, as affected by 
condemner’s promissory statements as to 
character of use or undertakings to be 
performed by it, 7 A.L.R.2d 364. 

Correlative rights of dominant and ser- 
vient owners in right of way for pipeline, 
28 A.L.R.2d 626. 

Right to intervene in court review of 
zoning proceeding, 46 A.L.R.2d 1059. 


Pleading and Practice 
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Admissibility, in eminent domain pro- 
ceeding, of evidence as to price paid for 
condemned real property during pendency 
of the proceeding, 55 A.L.R.2d 781. 

Admissibility, in eminent domain pro- 
ceeding, of evidence as to price paid for 
condemned real property on sale prior to 
the proceeding, 55 A.L.R.2d 791. 

Right of adjoining landowners to inter- 
vene in condemnation proceedings on 
ground that they might suffer consequen- 
tial damage, 61 A.L.R.2d 1292. 

Eminent domain: recovery of value of 
improvements made with knowledge of 
impending condemnation, 98 A.L.R.3d 
504. 

State statute of limitations applicable 
to inverse condemnation or similar pro- 
ceedings by landowner to obtain compen- 
sation for direct appropriation of land 
without the institution or conclusion of 
formal proceedings against specific owner, 
26 A.L.R.4th 68. 


44-9-71 PROPERTY 44-9-73 
44-9-71. Appointment of arbitrators in right of way disputes. 


In the event the parties disagree as to the necessity for the right of 
way sought to be condemned and as to the compensation to be paid to 
the landowners therefor, arbitrators may be selected as provided by 
Parts 1 and 2 of Article 2 of Chapter 9 of Title 9. 


History. § 651; Civil Code 1910, § 796; Code 1933, 
Ga. L. 1887, p. 35, § 3; Civil Code 1895, § 83-202. 


44-9-72. Arbitration of requests for diversions of watercourses. 


In all cases where it may be deemed desirable and necessary to divert 
any watercourse from its usual channel for any of the purposes specified 
in Code Section 44-9-70, it shall be lawful to submit the request to 
arbitration as provided in Chapter 9 of Title 9; and the arbitrators shall 
decide if it is necessary to divert the watercourse, who will be damaged 
by the diversion, and the amount of damage which will result. 


History. § 744; Civil Code 1895, § 652; Civil Code 
Ga. L. 1862-68, p. 171, § 1; Code 1868, 1910, § 797; Code 1933, § 83-203. 
§ 774; Code 1873, § 744; Code 1882, 


44-9-73. Right of mine owner to control water power with canal 
or dam; damages to intervening landowners; applica- 
tion to probate court for such right. 


(a) The owner of any mine shall have the right to enter upon any 
land between the mine and the water power upon which the mine is 
dependent and to cut thereon such ditch, canal, or tunnel or to construct 
such flume or other aqueduct and to build such dam as may be 
necessary to control the water power; provided, however, that the mine 
owner shall first have the damages assessed arising to the owner of the 
intervening land or to the owner of the land on which the dam is to be 
erected and shall pay such damages to the owner of the land so 
intervening or on which such dam is to be erected. 


(b) After giving the owner of the land to be entered upon at least five 
days’ notice of his intention to make such application, the owner of the 
mine shall present to the judge of the probate court of the county his 
written application for the right and privilege of cutting such ditch, 
canal, or tunnel or constructing such flume or aqueduct or erecting such 
dam. 


History. Code 1895, §§ 653, 654; Civil Code 1910, 
Ga. L. 1868, p. 139, §§ 1, 2; Code 1873, §§ 798, 799; Code 1938, §§ 83-204, 83- 
$$ 746, 747; Code 1882, §§ 746,747; Civil 205. 
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RESEARCH REFERENCES 


ALR. of mining so as not to interfere with sur- 
Validity of statute restricting the right face, 28 A.L.R. 1330. 


44-9-74. Right to drain mine, carry off ore or transport items 
over adjoining land; compensation of landowner; appli- 
cation for such right; proceedings. 


(a) The owner of any mine shall have the right to enter upon any 
land and to cut and open thereon such ditches, canals, and tunnels or to 
construct such flumes or other aqueducts or such rope, wire, track, or 
other tramway or such wagonway as may be necessary to drain his 
mine, to carry off and drain away the water and tailings of the mine or 
mining operations, or to carry off and transport any crude ore from the 
mine or mining operations to the mill or other place of reduction where 
the ore is to be refined; provided, however, that the mine owner shall 
first have the damages arising or which may arise to the owner of the 
land assessed and shall pay same to the owners of such land. 


(b) The mine owner who desires the right and privilege of cutting and 
opening ditches, canals, or tunnels or of constructing such flumes or 
other aqueducts shall make his application under and according to the 
provisions and requirements specified in Title 22 and all proceedings in 
relation thereto shall be had and the damages shall be assessed and 
paid according to the method of condemning land provided in Title 22, 
all of which provisions and requirements are extended to the owners of 
mines desiring to drain their mines and to carry off the water and 
tailings from their mines and mining operations through or over the 
land of others. 


History. L. 1895, p. 20, § 1; Civil Code 1895, 
Ga. L. 1870, p. 264, §§ 1, 2; Code 1873, §§ 655, 656; Civil Code 1910, §§ 800, 801; 
§§ 752, 753; Code 1882, §§ 752, 753; Ga. Code 1933, §§ 83-207, 83-208. 


RESEARCH REFERENCES 


ALR. ondary recovery of gas, oil, and other fluid 
Rights and obligations, with respect to minerals, 19 A.L.R.4th 1182. 
adjoining landowners, arising out of sec- 


44-9-75. Application of article to lessee of mine. 


Any person or company of persons engaged in working a mine under 
a lease shall be held and regarded as the owner or owners and as such 
shall be entitled to avail himself or themselves of the benefits and 
privileges of this article. 
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History. 
Ga. L. 1868, p. 139, § 6; Code 1873, 
§ 750; Code 1882, § 750; Civil Code 1895, 
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§ 657; Ga. L. 1897, p. 21, § 1; Code 1933, 
§ 83-209. 


RESEARCH REFERENCES 


ALR. 

Validity of statute restricting the right 
of mining so as not to interfere with sur- 
face, 28 A.L.R. 1330. 

Right to incidental gas or oil under 
mining lease, 64 A.L.R. 734. 

Contract for the sale of gas or oil pro- 
duced from wells on leased premises as 
creating an interest or equity affecting a 
subsequent assignee or lessee, 64 A.L.R. 
1244. 

Constitutionality of statute or ordi- 
nance limiting right of surface owner in 
respect of oil or gas, 67 A.L.R. 1346; 99 
A.L.R. 1119. 

Effect of acquisition by assignee or sub- 
lessee of lessee in mining lease of rights 
inconsistent with those reserved by lessee, 
69 A.L.R. 936. 

Overriding royalty as affected by sur- 


render, forfeiture, abandonment, or loss of 
lease, 135 A.L.R. 557. 

Deed or mortgage of real estate as af- 
fecting right to oil and gas or royalty 
interest under existing lease, 140 A.L.R. 
1280. 

Construction and effect of provision in 
mineral lease excusing payment of mini- 
mum rent or royalty, 28 A.L.R.2d 1013. 

Expenses and taxes deductible by lessee 
in computing lessor’s oil and gas royalty 
or other return, 73 A.L.R.2d 1056. 

Duty of lessee or assignee of mineral 
lease other than lease for oil and gas, as 
regards marketing or delivery for market- 
ing of mineral products, 77 A.L.R.2d 1058. 

Construction of oil and gas lease as to 
the lessee’s right and duty of geophysical 
or seismograph exploration or survey, 28 
A.L.R.3d 1426. 


44-9-76. Amount of water allowed to be withdrawn from stream 
above mill or factory by mine owner or lessee. 


In no instance shall a greater amount of water, measured in cubic 
feet, than the surplus be withdrawn and carried away entirely from a 
stream above any mill or factory, surplus water being that full amount 
of water that would run to waste with a tight mill dam at such mill or 
factory. This Code section shall apply as fully to owners of mines as to 
lessees of mines. 


History. 21, § 1; Civil Code 1910, § 803; Code 
Ga. L. 1868, p. 139, § 6; Ga. L. 1897, p. 1983, § 83-206. 
ARTICLE 5 
TIMBER TRAMWAYS 
RESEARCH REFERENCES 


ALR. 
Tramroad or other private railroad as a 
nuisance, 57 A.L.R. 943. 


Exercise of power of eminent domain for 
purposes of logging road or logging rail- 
road, 86 A.L.R. 552. 


44-9-90. Petition for construction of tramway. 
Any person or corporation desiring to build or construct any tramway 
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to connect with any waterway or railway in this state for the purpose of 
transporting lumber, naval stores, and timber by means of the same 
may make application in writing to the judge of the probate court or the 
county commissioners of the county in which the tramway is to be 


located, which application shall set out the length of the tramway, the 


starting place and the terminus, and the line of its location. 


History. 

Ga. L. 1887, p. 103, § 1; Civil Code 
1895, § 658; Civil Code 1910, § 804; Code 
1933, § 83-301. 

History of Section. 
This Code section is derived, in part, 


from the decision in Normandale Lumber 
Co. v. Knight, 89 Ga. 111, 14 S.E. 882 
(1892). 


JUDICIAL DECISIONS 


O.C.G.A. § 44-9-90 applies only in 
cases of necessity. Normandale Lumber 
Co. v. Knight, 89 Ga. 111, 14 S.E. 882, 
1892 Ga. LEXIS 278 (1892); Valdosta, M. 
& W.R.R. v. Adel Lumber Co., 136 Ga. 559, 
71 S.E. 803, 1911 Ga. LEXIS 142 (1911); 
Alaculsey Lumber Co. v. Shippen Bros. 
Lumber Co., 143 Ga. 296, 84 S.E. 967, 
1915 Ga. LEXIS 402 (1915); Hutchinson v. 
Caldwell Lumber Co., 146 Ga. 356, 91 S.E. 
208, 1917 Ga. LEXIS 304 (1917). 

Right of way limited in length. — 
Where, in an attempt to condemn land for 
a right of way, the notice states that a 
strip 20 feet wide is to be condemned, this 
is manifestly not an attempt to apply 
0.C.G.A. Art. 5, Ch. 9, T. 44. Garbutt 
Lumber Co. v. Georgia & Ala. Ry., 111 Ga. 
714, 36 S.E. 942, 1900 Ga. LEXIS 700 
(1900). 


Procedure for condemnation of 
right of way for a tramroad under 
0.C.G.A. § 44-9-90 is that prescribed in 
0.C.G.A. § 22-1-6 et seq. Hutchinson v. 
Copeland, 146 Ga. 357, 91 S.E. 206, 1917 
Ga. LEXIS 305 (1917). 

Superior court given jurisdiction to 
entertain petition to enjoin proceed- 
ing. — The pendency of a proceeding to 
condemn land as a way of necessity for a 
tramroad is such a proceeding as to give 
the superior court of the county where the 
condemnation proceeding is pending juris- 
diction to entertain a petition to enjoin the 
proceeding. Hutchinson v. Copeland, 146 
Ga. 357, 91 S.E. 206, 1917 Ga. LEXIS 305 
(1917). 


RESEARCH REFERENCES 


ALR. 


Exercise of power of eminent domain for 


purposes of logging road or logging rail- 
road, 86 A.L.R. 552. 


44-9-91. Proceedings to lay out way; maximum width. 


When the application provided for in Code Section 44-9-90 has been 
filed in the office of the judge of the probate court or the office of the 
county commissioners, as the case may be, all the proceedings thereaf- 
ter shall be the same as are allowed and directed by Title 22 for 
condemning property, except that the strip of land to be used for such 
purpose shall not exceed 20 feet in width. 
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History. History of Section. 

Ga. L. 1887, p. 103, § 2; Civil Code This Code section is derived, in part, 
1895, § 659; Civil Code 1910, § 805; Code from the decision in Normandale Lumber 
1933, § 83-302; Ga. L. 1953, Nov.-Dec. Co. v. Knight, 89 Ga. 111, 14 S.E. 882 
Sess., p. 98, § 2; Ga. L. 1982, p. 3, § 44. (1892). 


JUDICIAL DECISIONS 


For enumeration of successive Lumber Co. v. Knight, 89 Ga. 111, 14 S.E. 
steps in proceedings, see Normandale 882, 1892 Ga. LEXIS 278 (1892). 


44-9-92. Abandonment; effect. 


If the tramway so laid out shall at any time cease to be used for such 
purposes, the land employed for such way shall revert to the owner 
thereof. 


History. 1895, § 660; Civil Code 1910, § 806; Code 
Ga. L. 1887, p. 103, § 3; Civil Code 1983, § 83-303. 
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CHAPTER 10 


HISTORIC PRESERVATION 


Article 1 
Uniform Conservation Easements 


Sec. 

44-10-1. 
44-10-2. 
44-10-38. 


Short title. 

Definitions. 

Creation or alteration of 
conservation easements; ac- 
ceptance; duration; effect on 
existing rights and duties; 
limitation of liability; en- 
cumbered property must be 
located within boundaries of 
locality holding easement. 
Actions affecting ease- 
ments; parties; power of 
court to modify or terminate 
easement. 

Validity of easement. 
Interests covered by article; 
interests not invalidated by 
article. 

Construction and applica- 
tion of article to effect uni- 
formity of laws. 

Recordation of easements; 
revaluation of encumbered 
property; appeals. 


Article 2 


44-10-4. 


44-10-5. 
44-10-6. 


44-10-7. 


44-10-8. 


Ordinances Providing for Historical 
Preservation 


Short title. 
Legislative purpose; intent. 


44-10-20. 
44-10-21. 


Cross references. 
Preservation of historic areas, § 12- 
3-50 et seq. 


Sec. 

44-10-22. 
44-10-23. 
44-10-24. 


Definitions. 

Exemptions. 
Establishment or designa- 
tion of historic preservation 
commission; number, eligi- 
bility, and terms of mem- 
bers. 

Powers and duties of his- 
toric preservation commis- 
sion. 

Designation by ordinance of 
historic properties or dis- 
tricts; required provisions; 
investigation and report; 
submittal to Department of 
Community Affairs; notice 
and hearing; notification of 
owners. 

Requirement for certificate 
of appropriateness; local or 
state actions. 

Review of applications; pro- 
cedure; approval, modifica- 
tion, or rejection; negotia- 
tions for acquisitions; 
variances; appeals. 

Certain changes or uses not 
prohibited. 

Court action or proceedings 
to prevent improper 
changes or illegal acts or 
conduct. 

Violations of this article; 
penalties. 


44-10-25. 


44-10-26. 


44-10-27. 


44-10-28. 


44-10-29. 


44-10-30. 


44-10-31. 


Written permission from land owner for 
archeological artifact collection, § 12-3- 
621. 


ARTICLE 1 


UNIFORM CONSERVATION EASEMENTS 


Editor’s notes. 

Ga. L. 1992, p. 2227, § 1, effective July 
1, 1992, repealed the Code sections for- 
merly codified at this article and enacted 


the current article. The former article 
consisted of Code Sections 44-10-1 
through 44-10-5 and was based on Ga. L. 
1976, p. 1181, §§ 1-5; Ga. L. 1981, Ex. 
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Sess., p. 8; Ga. L. 1982, p. 3, § 44; Ga. L. 
1982, p. 1227,§ 1; and Ga. L. 1985, p. 149, 
§ 44. 


44-10-1. Short title. 


This article shall be known and may be cited as the “Georgia Uniform 
Conservation Easement Act.” 


History. for Formal Private-Party Rights in Per- 
Code 1981, § 44-10-1, enacted by Ga. L. petual Conservation Easements,” see 40 
1992, p. 2227, § 1. Ga. L. Rev. 85 (2005). 


Law reviews. 
For article, “A Time to Preserve: A Call 


44-10-2. Definitions. 
As used in this article, the term: 


(1) “Conservation easement” means a nonpossessory interest of a 
holder in real property imposing limitations or affirmative obliga- 
tions, the purposes of which include retaining or protecting natural, 
scenic, or open-space values of real property; assuring its availability 
for agricultural, forest, recreational, or open-space use; protecting 
natural resources; maintaining or enhancing air or water quality; or 
preserving the historical, architectural, archeological, or cultural 
aspects of real property. 


(2) “Holder” means: 


(A) A governmental body empowered to hold an interest in real 
property under the laws of this state or the United States; or 


(B) A charitable corporation, charitable association, or chari- 
table trust, the purposes or powers of which include retaining or 
protecting the natural, scenic, or open-space values of real prop- 
erty; assuring the availability of real property for agricultural, 
forest, recreational, or open-space use; protecting natural re- 
sources; maintaining or enhancing air or water quality; or preserv- 
ing the historical, architectural, archeological, or cultural aspects 
of real property. 


(3) “Third-party right of enforcement” means a right provided in a 
conservation easement to enforce any of its terms granted to a 
governmental body, charitable corporation, charitable association, or 
charitable trust, which, although eligible to be a holder, is not a 
holder. 


History. Code Commission notes. 
Code 1981, § 44-10-2, enacted by Ga. L. Pursuant to Code Section 28-9-5, in 
1992, p. 2227, § 1. 1992, “archeological” was substituted for 
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“archaeological” in paragraph (1) and in 
subparagraph (2)(B). 


OPINIONS OF THE ATTORNEY GENERAL 


Location of conservation easement. agricultural, farming, forest, or open 
— Where the purpose of a conservation space use, it is not essential that the land 
easement is to preserve land or water be located within a historic district. 1976 
areas predominantly in their natural, sce- Op. Att’y Gen. No. 76-50. 
nic, landscape, or open condition or in 


RESEARCH REFERENCES 


ALR. damage extended to improvements for 
May paramount right of public to im- purposes not in aid of navigation, 18 

prove navigability of stream without com- A.L.R. 403. 

pensating riparian owner for resulting 


44-10-3. Creation or alteration of conservation easements; ac- 
ceptance; duration; effect on existing rights and duties; 
limitation of liability; encumbered property must be 
located within boundaries of locality holding ease- 
ment. 


(a) Except as otherwise provided in this article, a conservation 
easement may be created, conveyed, recorded, assigned, released, 
modified, terminated, or otherwise altered or affected in the same 
manner as other easements, except that a conservation easement may 
not be created or expanded by the exercise of the power of eminent 
domain. 


(b) No right or duty in favor of or against a holder and no right in 
favor of a person having a third-party right of enforcement arises under 
a conservation easement before its acceptance by the holder and a 
recordation of the acceptance. 


(c) Except as provided in subsection (c) of Code Section 44-10-4, a 
conservation easement is unlimited in duration unless the instrument 
creating it otherwise provides. 


(d) An interest in real property in existence at the time a conserva- 
tion easement is created is not impaired by it unless the owner of the 
interest is a party to the conservation easement or consents to it. 


(e) The ownership or attempted enforcement of rights held by the 
holder of an easement shall not subject such holder to any liability for 
any damage or injury that may be suffered by any person on the 
property or as a result of the condition of such property encumbered by 
a conservation easement. 


(f) No county, municipality, or consolidated government shall hold a 
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conservation easement unless the encumbered real property lies at 
least partly within the jurisdictional boundaries of such county, mu- 
nicipality, or consolidated government. 


History. 

Code 1981, § 44-10-3, enacted by Ga. L. 
1992, p. 2227, § 1; Ga. L. 1993, p. 91, 
§ 44; Ga. L. 1993, p. 794, § 1; Ga. L. 2012, 
p. 257, § 3-2/HB 386. 

Cross references. 

Duties of department as to scenic rivers, 
§ 12-5-353. 

Editor’s notes. 

Ga. L. 2012, p. 257, § 7-1(e)/HB 386, not 
codified by the General Assembly, pro- 
vides that the 2012 amendment shall be 
applicable to all taxable years beginning 
on or after January 1, 2013. 

Ga. L. 2012, p. 257, § 7-1(h)/HB 386, 
not codified by the General Assembly, pro- 
vides: “Tax, penalty, and interest liabili- 
ties and refund eligibility for prior taxable 
years shall not be affected by the passage 
of this Act and shall continue to be gov- 
erned by the provisions of general law as 
it existed immediately prior to the effec- 


tive date of the relevant portion of this 
Act.” This Act became effective January 1, 
2013. 

Ga. L. 2012, p. 257, $ 7-1@)/HB 386, not 
codified by the General Assembly, pro- 
vides: “This Act shall not abate any pros- 
ecution, punishment, penalty, administra- 
tive proceedings or remedies, or civil 
action related to any violation of law com- 
mitted prior to the effective date of the 
relevant portion of this Act.” This Act 
became effective January 1, 2013. 

Ga. L. 2012, p. 257, § 7-2/HB 386, not 
codified by the General Assembly, pro- 
vides for severability. 

Law reviews. 

For note on 1993 amendment of this 
Code section, see 10 Ga. St. U. L. Rev. 207 
(1993). 

For article on the 2012 amendment of 
this Code section, see 29 Ga. St. U. L. Rev. 
112 (2012). 


OPINIONS OF THE ATTORNEY GENERAL 


Conservation easement possible 
outside historic district. — Where the 
purpose of a conservation easement is to 
preserve land or water areas predomi- 
nantly in their natural, scenic, landscape, 


or open condition or in agricultural, farm- 
ing, forest, or open space use, it is not 
essential that the land be located within a 
historic district. 1976 Op. Atty Gen. No. 
76-50. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

20 Am. Jur. 2d, Covenants, Conditions, 
and Restrictions, § 47 et seq. 25 Am. Jur. 
2d, Easements and Licenses, §§ 5, 8, 82, 
83 et seq. 

C.J.S. 

28A C.J.S., Easements, §§ 13, 52 et 

seq., 130, 143 et seq., 159 et seq. 
ALR. 
Relief in injunction suit in respect of 


easement as affected by doubt as to right 
to, or extent or location of, easement; 
necessity of first establishing easement at 
law, 139 A.L.R. 165. 

What constitutes unity of title or own- 
ership sufficient for creation of an ease- 
ment by implication or way of necessity, 
94 A.L.R.3d 502. 

Scope of prescriptive easement for ac- 
cess (easement of way), 79 A.L.R.4th 604. 


44-10-4. Actions affecting easements; parties; power of court to 
modify or terminate easement. 


(a) An action affecting a conservation easement may be brought by: 
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(1) An owner of an interest in the real property burdened by the 
easement; 
(2) A holder of the easement; 
(3) A person having a third-party right of enforcement; or 
(4) A person authorized by other law. 


(b) The easement holder shall be a necessary party in any proceeding 
of or before any governmental agency which may result in a license, 
permit, or order for any demolition, alteration, or construction on the 


property. 


(c) This article does not affect the power of a court to modify or 
terminate a conservation easement in accordance with the principles of 
law and equity. 


History. 
Code 1981, § 44-10-4, enacted by Ga. L. 
1992, p. 2227, § 1. 


44-10-5. Validity of easement. 
A conservation easement is valid even though: 
(1) It is not appurtenant to an interest in real property; 
(2) It can be or has been assigned to another holder; 


(3) Itis not of a character that has been recognized traditionally at 
common law; 


(4) It imposes a negative burden; 


(5) It imposes affirmative obligations upon the owner of an interest 
in the burdened property or upon the holder; 


(6) The benefit does not touch or concern real property; or 


(7) There is no privity of estate or of contract. 
History. 
Code 1981, § 44-10-5, enacted by Ga. L. 
1992, p. 2227, § 1. 
RESEARCH REFERENCES 


ALR. tenant where servient tenement is not 
May easement or right of way be appur- adjacent to dominant, 15 A.L.R.7th 1. 


44-10-6. Interests covered by article; interests not invalidated 
by article. 


(a) This article applies to any interest created after July 1, 1992, 
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which complies with this article, whether designated as a conservation 
or facade easement, or as a covenant, protective covenant, equitable 
servitude, restriction, easement, or otherwise. 


(b) This article applies to any interest created before July 1, 1992, if 
such interest would have been enforceable had such interest been 
created after July 1, 1992, unless retroactive application contravenes 
the Constitution or laws of this state or the United States. 


(c) This article does not invalidate any interest, whether designated 
as a conservation or preservation or facade easement or as a covenant, 
protective covenant, equitable servitude, restriction, easement, or oth- 
erwise, that is enforceable under other law of this state. 


History. 
Code 1981, § 44-10-6, enacted by Ga. L. 
1992, p. 2227, § 1. 


44-10-7. Construction and application of article to effect unifor- 
mity of laws. 


This article shall be applied and construed to effectuate its general 
purpose to make uniform the laws with respect to the subject of this 
article among states enacting it. 


History. 
Code 1981, § 44-10-7, enacted by Ga. L. 
1992, p. 2227, § 1. 


44-10-8. Recordation of easements; revaluation of encumbered 
property; appeals. 


A conservation easement may be recorded in the office of the clerk of 
the superior court of the county where the land is located. Such 
recording shall be notice to the board of tax assessors of such county of 
the conveyance of the conservation easement and shall entitle the 
owner to a revaluation of the encumbered real property so as to reflect 
the existence of the encumbrance on the next succeeding tax digest of 
the county. Any owner who records a conservation easement and who is 
agerieved by a revaluation or lack thereof under this Code section may 
appeal to the board of equalization and may appeal from the decision of 
the board of equalization in accordance with Code Section 48-5-311. 


History. 
Code 1981, § 44-10-8, enacted by Ga. L. 
1992, p. 2227, § 1. 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

71 Am. Jur. 2d, State and Local Taxa- 
tion, §§ 139, 140, 673, 674, 684, 685. 
C.J.S. 

84 C.J.S., Taxation, §§ 111, 494 et seq., 
510 et seq. 85 C.J.S., Taxation, §§ 1186, 
1370. 


ALR. 

Permission or license from owner of 
servient estate as extinguishing an exist- 
ing easement, 50 A.L.R. 1295. 


ARTICLE 2 


ORDINANCES PROVIDING FOR HISTORICAL PRESERVATION 


Law reviews. 
For article, “Hazardous Waste Issues in 


Real Estate Transactions,” see 38 Mercer 
L. Rev. 581 (1987). 


RESEARCH REFERENCES 


ALR 


44-10-20. Short title. 


Validity and construction of statute or 


ordinance protecting historical land- 


marks, 18 A.L.R.4th 990. 


This article shall be known and may be cited as the “Georgia Historic 


Preservation Act.” 


History. 

Ga. L. 1980, p. 1728, § 1. 
Law reviews. 

For annual survey of law on real prop- 
erty, see 62 Mercer L. Rev. 283 (2010). 


JUDICIAL DECISIONS 


Number of active commission mem- 
bers. — A county historic preservation 
commission’s decision was not void be- 
cause the commission did not have seven 
members as required by an ordinance. 
Neither the ordinance nor the Historical 
Preservation Act, O.C.G.A. § 44-10-20 et 
seq., provided that failure to have seven 
active members invalidated a decision; 
such an express requirement was neces- 
sary under O.C.G.A. § 1-3-1(c). DeKalb 
County v. Buckler, 288 Ga. App. 346, 654 
S.E.2d 193, 2007 Ga. App. LEXIS 1199 
(2007), cert. denied, No. S08C0514, 2008 
Ga. LEXIS 374 (Ga. Apr. 21, 2008). 

Substantial compliance as stan- 
dard of review. — Because the Georgia 


Historic Preservation Act (HPA), O.C.G.A. 
§ 44-1-20 et seq., does not expressly pro- 
vide that a county’s failure to strictly 
comply with the HPA’s uniform proce- 
dures invalidates an ordinance adopted 
thereunder, and because the developers 
failed to show the developers were 
harmed by the county’s alleged failure to 
strictly comply with the procedures of the 
HPA, the trial court properly applied the 
“substantial compliance” standard of re- 
view. Buckler v. DeKalb County Bd. of 
Comm'rs, 299 Ga. App. 465, 683 S.E.2d 
22, 2009 Ga. App. LEXIS 825 (2009), cert. 
denied, No. S09C2027, 2010 Ga. LEXIS 3 
(Ga. Jan. 12, 2010). 
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44-10-21. Legislative purpose; intent. 


The General Assembly finds that the historical, cultural, and esthetic 
heritage of this state is among its most valued and important assets 
and that the preservation of this heritage is essential to the promotion 
of the health, prosperity, and general welfare of the people. Therefore, 
in order to stimulate the revitalization of central business districts in 
this state’s municipalities, to protect and enhance this state’s historical 
and esthetic attractions to tourists and visitors and thereby promote 
and stimulate business in this state’s cities and counties, to encourage 
the acquisition by cities and counties of conservation easements pur- 
suant to Code Sections 44-10-1 through 44-10-8, and to enhance the 
opportunities for federal tax relief of this state’s property owners under 
the relevant provisions of the Tax Reform Act of 1976 allowing tax 
deductions for rehabilitation of certified historic structures, the General 
Assembly establishes a uniform procedure for use by each county and 
municipality in the state in enacting ordinances providing for the 
protection, enhancement, perpetuation, and use of places, districts, 
sites, buildings, structures, and works of art having a special historical, 
cultural, or esthetic interest or value. 


History. referred to in this Code section, was codi- 
Ga. L. 1980, p. 1723, § 2; Ga. L. 1993, p. fied as 26 U.S.C. § 191, before being re- 

91, § 44. pealed in 1981. 

U.S. Code. 


The federal Tax Reform Act of 1976, 


44-10-22. Definitions. 
As used in this article, the term: 


(1) “Certificate of appropriateness” means a document approving a 
proposal to make a material change in the appearance of a designated 
historic property or of a structure, site, or work of art located within 
a designated historic district, which document must be obtained from 
a historic preservation commission before such material change may 
be undertaken. 


(2) “Commission” means a historic preservation commission cre- 
ated or established pursuant to Code Section 44-10-24. 


(3) “Designation” means a decision by the local governing body of 
a municipality or county wherein a property or district proposed for 
preservation is located to designate such property or district as a 
“historic property” or as a “historic district” and thereafter to prohibit 
all material changes in appearance of such property or within such 
district prior to the issuance of a certificate of appropriateness by the 
historic preservation commission. 


(4) “Exterior architectural features” means the architectural style, 
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general design, and general arrangement of the exterior of a building 
or other structure, including, but not limited to, the kind or texture of 
the building material; the type and style of all windows, doors, and 
signs; and other appurtenant architectural fixtures, features, details, 
or elements relative to the foregoing. 


(5) “Historic district” means a geographically definable area, ur- 
ban or rural, which contains structures, sites, works of art, or a 
combination thereof which: 


(A) Have special character or special historical or esthetic inter- 
est or value; 


(B) Represent one or more periods or styles of architecture 
typical of one or more eras in the history of the municipality, 
county, state, or region; and 


(C) Cause such area, by reason of such factors, to constitute a 
visibly perceptible section of the municipality or county. 


(6) “Historic preservation jurisdiction,” in the case of a county, 
means the unincorporated area of the county; and, in the case of a 
municipality, such term means the area within the corporate limits of 
the municipality. 


(7) “Historic property” means a structure, site, or work of art, 
including the adjacent area necessary for the proper appreciation or 
use thereof, deemed worthy of preservation by reason of its value to 
the municipality, county, state, or region for one or more of the 
following reasons: 


(A) It is an outstanding example of a structure representative of 
its era; 


(B) It is one of the few remaining examples of a past architec- 
tural style; 


(C) It is a place or structure associated with an event or person 
of historic or cultural significance to the municipality, county, state, 
or region; or 


(D) It is a site of natural or esthetic interest that is continuing to 
contribute to the cultural or historical development and heritage of 
the municipality, county, state, or region. 


(8) “Local governing body” means the elected governing body or 
governing authority of any municipality or county of this state. 


(9) “Material change in appearance” means a change that will 
affect only the exterior architectural features of a historic property or 
of any structure, site, or work of art within a historic district and may 
include any one or more of the following: 
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(A) Areconstruction or alteration of the size, shape, or facade of 
a historic property, including relocation of any doors or windows or 
removal or alteration of any architectural features, details, or 
elements; 


(B) Demolition of a historic property; 
(C) Commencement of excavation; 


(D) A change in the location of advertising visible from the 
public way on any historic property; or 


(E) The erection, alteration, restoration, or removal of any 
building or other structures within a designated historic district, 
including walls, fences, steps, and pavements, or other appurte- 
nant features, except exterior paint alterations. 


(10) “Person” includes any natural person, corporation, or unincor- 
porated association. 


History. 
Ga. L. 1980, p. 1723, § 3. 


44-10-23. Exemptions. 


Cities or counties which have adopted ordinances relative to planning 
and zoning for historic purposes as of March 31, 1980, under authority 
granted by a local constitutional amendment or by any other means, 
including cities or counties which have subsequently replaced or 
amended in whole or in part such ordinances, shall not be required to 
comply with this article and are authorized to create and regulate 
historic districts, zones, or sites pursuant to their existing local historic 
preservation ordinances. 


History. Code section, see 6 Ga. St. U.L. Rev. 173 
Ga. L. 1980, p. 1728, § 12; Ga. L. 1989, (1989). 
p. 1160, § 1. 


Law reviews. 
For note on 1989 amendment to this 


44-10-24. Establishment or designation of historic preservation 
commission; number, eligibility, and terms of mem- 
bers. 


(a) The local governing body of a municipality or county electing to 
enact an ordinance to provide for the protection, enhancement, perpetu- 
ation, or use of historic properties or historic districts shall establish or 
designate a historic preservation commission. Such local governing 
body shall determine the number of members of the commission, which 
shall be at least three, and the length of their terms, which shall be no 
greater than three years. A majority of the members of any such 
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commission shall have demonstrated special interest, experience, or 
education in history or architecture; all the members shall reside 
within the historic preservation jurisdiction of their respective munici- 
pality or county except as otherwise provided by subsection (b) of this 
Code section; and all shall serve without compensation. In establishing 
such a commission and making appointments to it, a local governing 
body may seek the advice of any state or local historical agency, society, 
or organization. 


(b) The local governing body of a county and the local governing body 
or bodies of one or more municipalities lying wholly or partially within 
such county may establish or designate a joint historic preservation 
commission. If a joint commission is established, the local governing 
bodies of the county and the municipality or municipalities involved 
shall determine the residence requirements for members of the joint 
commission. 


History. 

Ga. L. 1980, p. 1728, § 4. 
Law reviews. 

For survey article on local government 
law, see 60 Mercer L. Rev. 263 (2008). 


44-10-25. Powers and duties of historic preservation commis- 
sion. 


Any municipal, county, or joint historic preservation commission 
appointed or designated pursuant to Code Section 44-10-24 shall be 
authorized to: 


(1) Prepare an inventory of all property within its respective 
historic preservation jurisdiction having the potential for designation 
as historic property; 


(2) Recommend to the municipal or county local governing body 
specific places, districts, sites, buildings, structures, or works of art to 
be designated by ordinance as historic properties or historic districts; 


(3) Review applications for certificates of appropriateness and 
grant or deny the same in accordance with Code Section 44-10-28; 


(4) Recommend to the municipal or county local governing body 
that the designation of any place, district, site, building, structure, or 
work of art as a historic property or as a historic district be revoked 
or removed; 


(5) Restore or preserve any historic properties acquired by the 
municipality or county; 


(6) Promote the acquisition by the city or county governing author- 
ity of conservation easements in accordance with Code Sections 
44-10-1 through 44-10-8; 
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(7) Conduct an educational program on historic properties located 
within its historic preservation jurisdiction; 


(8) Make such investigations and studies of matters relating to 
historic preservation as the local governing body or the commission 
itself may from time to time deem necessary or appropriate for the 
purposes of this article; 


(9) Seek out state and federal funds for historic preservation and 
make recommendations to the local governing body concerning the 
most appropriate use of any funds acquired; 


(10) Consult with historic preservation experts in the Department 
of Community Affairs or its successor and the Georgia Trust for 
Historic Preservation, Inc.; and 


(11) Submit to the Department of Community Affairs or its suc- 
cessor a list of historic properties or historic districts designated as 
such pursuant to Code Section 44-10-26. 


History. munity Affairs” for “Division of Historic 
Ga. L. 1980, p. 1723, § 5; Ga. L. 1993, p. Preservation of the Department of Natu- 
91, § 44; Ga. L. 1996, p. 6, § 44; Ga. L. ral Resources” in paragraphs (10) and 
2020, p. 38, § 11/SB 473. (11). 
The 2020 amendment, effective July 
1, 2020, substituted “Department of Com- 


44-10-26. Designation by ordinance of historic properties or 
districts; required provisions; investigation and re- 
port; submittal to Department of Community Affairs; 
notice and hearing; notification of owners. 


(a) Ordinances adopted by local governing bodies to designate his- 
toric properties or historic districts shall be subject to the following 
requirements: 


(1) Any ordinance designating any property as a historic property 
or any district as a historic district shall require that the designated 
property or district be shown on the official zoning map of the county 
or municipality adopting such ordinance or that, in the absence of an 
official zoning map, the designated property or district be shown on a 
map of the county or municipality adopting such ordinance and kept 
by the county or municipality as a public record to provide notice of 
such designation in addition to other notice requirements specified by 
this Code section; 


(2) Any ordinance designating any property as a historic property 
shall describe each property to be designated, shall set forth the name 
or names of the owner or owners of the property, and shall require 
that a certificate of appropriateness be obtained from the historic 
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preservation commission prior to any material change in appearance 
of the designated property; and 


(3) Any ordinance designating any district as a historic district 
shall include a description of the boundaries of the district, shall list 
each property located therein, shall set forth the name or names of 
the owner or owners of each property, and shall require that a 
certificate of appropriateness be obtained from the historic preserva- 
tion commission prior to any material change in appearance of any 
structure, site, or work of art located within the designated historic 
district. 


(b) No ordinance designating any property as a historic property and 
no ordinance designating any district as a historic district nor any 
amendments thereto may be adopted by the local governing body nor 
may any property be accepted or acquired as historic property by the 
local governing body until the following procedural steps have been 
taken: 


(1) The commission shall make or cause to be made an investiga- 
tion and shall report on the historic, cultural, architectural, or 
esthetic significance of each place, district, site, building, structure, 
or work of art proposed for designation or acquisition. This report 
shall be submitted to the Department of Community Affairs or its 
successor which will be allowed 30 days to prepare written comments 
concerning the report; 


(2) The commission and the local governing body shall hold a 
public hearing on the proposed ordinance. Notice of the hearing shall 
be published at least three times in the principal newspaper of 
general circulation within the municipality or county in which the 
property or properties to be designated or acquired are located; and 
written notice of the hearing shall be mailed by the commission to all 
owners and occupants of such properties. All the notices shall be 
published or mailed not less than ten nor more than 20 days prior to 
the date set for the public hearing; and 


(3) Following the public hearing, the local governing body may 
adopt the ordinance as prepared, adopt the ordinance with any 
amendments it deems necessary, or reject the proposal. 


(c) Within 30 days immediately following the adoption of the ordi- 
nance, the owners and occupants of each designated historic property 
and the owners and occupants of each structure, site, or work of art 
located within a designated historic district shall be given written 
notification of such designation by the local governing body, which 
notice shall apprise said owners and occupants of the necessity for 
obtaining a certificate of appropriateness prior to undertaking any 
material change in the appearance of the historic property designated 
or within the historic district designated. 
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History. 
Ga. L. 1980, p. 1723, § 6; Ga. L. 1996, p. 
6, § 44; Ga. L. 2020, p. 38, § 11/SB 473. 
The 2020 amendment, effective July 
1, 2020, substituted “Department of Com- 
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munity Affairs” for “Division of Historic 
Preservation of the Department of Natu- 
ral Resources” in the second sentence of 
paragraph (b)(1). 


JUDICIAL DECISIONS 


No due process violation in claimed 
notice deficiencies. — As the developers 
knew when the developers bought the 
developers’ property that the property was 
in a historic district and subject to the 
district’s restrictions on development, the 
developers failed to show that the devel- 
opers were denied due process or other- 
wise harmed by any of the claimed notice 
deficiencies in the county’s designation of 
the historic district. Buckler v. DeKalb 
County Bd. of Comm'rs, 299 Ga. App. 465, 
683 S.E.2d 22, 2009 Ga. App. LEXIS 825 
(2009), cert. denied, No. S09C2027, 2010 
Ga. LEXIS 3 (Ga. Jan. 12, 2010). 


ers failed to show the developers were 
harmed by a county’s alleged lack of strict 
compliance with the notice procedures of 
the Georgia Historic Preservation Act 
(HPA), O.C.G.A. § 44-10-20 et seq., and as 
the record established that the county 
substantially complied with the HPA in 
designating a historic district, the coun- 
tys ordinance was valid. Buckler v. 
DeKalb County Bd. of Comm’rs, 299 Ga. 
App. 465, 683 S.E.2d 22, 2009 Ga. App. 
LEXIS 825 (2009), cert. denied, No. 
S$09C2027, 2010 Ga. LEXIS 3 (Ga. Jan. 
12, 2010). 


Substantial compliance with notice 
provisions sufficient. — As the develop- 


44-10-27. Requirement for certificate of appropriateness; local 
or state actions. 


(a) After the designation by ordinance of a historic property or of a 
historic district, no material change in the appearance of the historic 
property or of a structure, site, or work of art within the historic district 
shall be made or be permitted to be made by the owner or occupant 
thereof unless and until application for a certificate of appropriateness 
has been submitted to and approved by the commission. Such applica- 
tion shall be accompanied by such drawings, photographs, or plans as 
may be required by the commission. 


(b) The Department of Transportation and any contractors, includ- 
ing cities and counties, performing work funded by the Department of 
Transportation are exempt from this article. Local governments are 
exempt from the requirement of obtaining certificates of appropriate- 
ness; provided, however, that local governments shall notify the com- 
mission 45 days prior to beginning an undertaking that would other- 
wise require a certificate of appropriateness and allow the commission 
an opportunity to comment. 


History. 
Ga. L. 1980, p. 1723, § 7. 
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JUDICIAL DECISIONS 


City’s delay in notifying the historic 
preservation commission of its action 
to condemn property in its historic district 
for a road-widening project did not dem- 
onstrate bad faith with respect to the 
condemnation. Fowler v. City of Marietta, 


233 Ga. App. 622, 504 S.E.2d 726, 1998 
Ga. App. LEXIS 994 (1998), affd in part 
and rev'd in part, 271 Ga. 349, 519 S.E.2d 
217, 1999 Ga. LEXIS 618 (1999), vacated, 
240 Ga. App. 115, 522 S.E.2d 711, 1999 
Ga. App. LEXIS 1239 (1999). 


44-10-28. Review of applications; procedure; approval, modifi- 
cation, or rejection; negotiations for acquisitions; 
variances; appeals. 


(a) Prior to reviewing an application for a certificate of appropriate- 
ness, the commission shall take such action as may reasonably be 
required to inform the owners of any property likely to be affected 
materially by the application and shall give the applicant and such 
owners an opportunity to be heard. In cases where the commission 
deems it necessary, it may hold a public hearing concerning the 
application. 


(b) The commission shall approve the application and issue a certifi- 
cate of appropriateness if it finds that the proposed material change in 
appearance would not have a substantial adverse effect on the esthetic, 
historical, or architectural significance and value of the historic prop- 
erty or the historic district. In making this determination, the commis- 
sion shall consider, in addition to any other pertinent factors, the 
historical and architectural value and significance; architectural style; 
general design, arrangement, texture, and material of the architectural 
features involved; and the relationship thereof to the exterior architec- 
tural style and pertinent features of other structures in the immediate 
neighborhood. 


(c) In its review of applications for certificates of appropriateness, 
the commission shall not consider interior arrangement or uses having 
no effect on exterior architectural features. 


(d) The commission shall approve or reject an application for a 
certificate of appropriateness within 45 days after the filing thereof by 
the owner or occupant of a historic property or of a structure, site, or 
work of art located within a historic district. Evidence of approval shall 
be by a certificate of appropriateness issued by the commission. Failure 
of the commission to act within the 45 day period shall constitute 
approval, and no other evidence of approval shall be needed. 


(e) In the event the commission rejects an application, it shall state 
its reasons for doing so and shall transmit a record of such action and 
the reasons therefor, in writing, to the applicant. The commission may 
suggest alternative courses of action it thinks proper if it disapproves of 
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the application submitted. The applicant, if he so desires, may make 
modifications to the plans and may resubmit the application at any 
time after doing so. 


(f) In cases where the application covers a material change in the 
appearance of a structure which would require the issuance of a 
building permit, the rejection of an application for a certificate of 
appropriateness by the commission shall be binding upon the building 
inspector or other administrative officer charged with issuing building 
permits; and, in such a case, no building permit shall be issued. 


(g) Where such action is authorized by the local governing body and 
is reasonably necessary or appropriate for the preservation of a unique 
historic property, the commission may enter into negotiations with the 
owner for the acquisition by gift, purchase, exchange, or otherwise of 
the property or any interest therein. 


(h) Where, by reason of unusual circumstances, the strict application 
of any provision of this article would result in exceptional practical 
difficulty or undue hardship upon any owner of any specific property, 
the commission, in passing upon applications, shall have the power to 
vary or modify strict adherence to the provisions or to interpret the 
meaning of the provision so as to relieve such difficulty or hardship; 
provided, however, that such variance, modification, or interpretation 
shall remain in harmony with the general purpose and intent of the 
provisions so that the architectural or historical integrity or character 
of the property shall be conserved and substantial justice done. In 
granting variations, the commission may impose such reasonable and 
additional stipulations and conditions as will in its judgment best fulfill 
the purpose of this article. 


(i) The commission shall keep a record of all applications for certifi- 
cates of appropriateness and of all its proceedings. 


(j) Any person adversely affected by any determination made by the 
commission relative to the issuance or denial of a certificate of appro- 
priateness may appeal such determination to the governing body of the 
county or municipality in whose historic preservation jurisdiction the 
property in question is located; and such governing body may approve, 
modify and approve, or reject the determination made by the commis- 
sion if the governing body finds that the commission abused its 
discretion in reaching its decision. The ordinances adopted in confor- 
mity with Code Section 44-10-26 shall specify the procedures for the 
review of decisions of the commission by the governing body of the 
county or municipality involved. Appeals from decisions of the govern- 
ing body made pursuant to this article may be taken to the superior 
court in the manner provided by law for appeals from a conviction for 
municipal or county ordinance violations. 
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History. 
Ga. L. 1980, p. 1728, § 8. 


44-10-29. Certain changes or uses not prohibited. 


Nothing in this article shall be construed to prevent the ordinary 
maintenance or repair of any exterior architectural feature in or on a 
historic property, which maintenance or repair does not involve a 
material change in design, material, or outer appearance thereof, nor to 
prevent any property owner from making any use of his property not 
prohibited by other laws, ordinances, or regulations. 


History. 
Ga. L. 1980, p. 1723, § 9. 


44-10-30. Court action or proceedings to prevent improper 
changes or illegal acts or conduct. 


The municipal or county governing body or the historic preservation 
commission shall be authorized to institute any appropriate action or 
proceeding in a court of competent jurisdiction to prevent any material 
change in the appearance of a designated historic property or historic 
district, except those changes made in compliance with the provisions of 
an ordinance adopted in conformity with this article, or to prevent any 
illegal act or conduct with respect to such historic property or historic 
district. 


History. 
Ga. L. 1980, p. 1723, § 11. 


44-10-31. Violations of this article; penalties. 


Violations of any ordinance adopted in conformity with this article 
shall be punished in the same manner as provided by charter or local 
law for the punishment of violations of other validly enacted municipal 
or county ordinances. 


History. 
Ga. L. 1980, p. 1723, § 10. 
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CHAPTER 11 


T.44, C.11, A.1 


EJECTMENT AND PROCEEDINGS AGAINST 


INTRUDERS 
Article 1 Sec. 
Ei tiff and acquisition of title; 
jectment sale; levy; molding of decree; 

Sec. title of purchaser. 

44-11-1. Requirement that plaintiff 44-11-10. When previous warrantor 
recover on strength of own may be codefendant. 
title. effect of common 44-11-11. Necessity for substitution 
grantor on proof of title. upon death of codefendant 

44-11-2. When plaintiff in CER a 
a a alone. 44-11-12. Annexation of title abstract 

A E z to petition. 

44-11-3. Right of joint owner to bring i ; 
an action alone.’ effect: of 44-11-13. en aai conclusive 

44-11-4 men Het 44-11-14. Issuance of writ of posses- 

a nies ee Oe sion; levy and sale clause. : 
hibited ? p 44-11-15. Persons not subject to writ 

44-11-5. Making true claimant a de- of gonaedsion 
fendant; effect of judgment Article 2 
as to such defendant. : : 

44-11-6. Disclaimer by defendant; ef- Proceedings Against Intruders 
fect on costs. 44-11-30. Manner of ejecting intrud- 

44-11-7. Recovery of mesne profits. ers; affidavit; ejection by 

44-11-8. Setoff of value of improve- sheriff; counteraffidavit. 


ments against mesne profits 44-11-31. 
by trespasser. 

44-11-9. Setoff of value of improve- 
ments against mesne profits 44-11-32. 
by adverse claimant; right 
of plaintiff to election; pay- 44-11-33. 
ment by defendant to plain- 


Cross references. 
Civil actions relating to injuries to real 
estate generally, T. 51, C. 9. 


ARTICLE 1 
EJECTMENT 


JUDICIAL DECISIONS 


Sheriff competent to admin- 
ister oath to person in pos- 
session. 

Procedure on submission of 
counteraffidavit; trial. 
Issuance of writ of posses- 
sion; fi. fa. for costs. 


Action in ejectment is proper legal Municipality may maintain action 
method of trying title to land. Bright v. in ejectment to recover possession of 
City of Washington, 95 Ga. App. 84, 97 street. Bright v. City of Washington, 95 
S.E.2d 163, 1957 Ga. App. LEXIS 721 Ga. App. 84, 97 S.E.2d 163, 1957 Ga. App. 
(1957). LEXIS 721 (1957). 
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Conveyance of interest by one of 
several plaintiffs pending action. — 
Where one of several plaintiffs in eject- 
ment conveys an interest in the premises 
during the pendency of the action, the 
action may still proceed in that plaintiffs 
name to recover the interest. Poland 
Laundry Mach. Co. v. Pyle, 50 Ga. App. 
453, 178 S.E. 474, 1935 Ga. App. LEXIS 
172 (1935). 

Where there is an assignment for 
benefit of creditors after commence- 
ment of action, and where such an as- 
signment of a chose in action is not made 
until after the assignor has filed an action 
on the assigned claim, the action in the 
name of the original plaintiff is not 
thereby abated; but the original plaintiff, 
without amendment and without the 
presence of the assignee, may continue to 
prosecute the claim to a judgment, hold- 
ing the amount represented by the se- 
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cured debt as the trustee for the assignee. 
Poland Laundry Mach. Co. v. Pyle, 50 Ga. 
App. 453, 178 S.E. 474, 1935 Ga. App. 
LEXIS 172 (1935). 

Complaint can be sufficient without 
specifying which portion of tract 
plaintiffs claim. — Where a complaint in 
an ejectment action, together with the 
abstract of title which was duly made a 
part thereof, fully and completely de- 
scribes the 250 acres of land claimed to be 
owned by the plaintiffs, and alleges that 
the six acres sought to be recovered “are 
situate in the 250 acre tract,” the sheriff 
would have no trouble in executing a writ 
of possession for the reason that the sher- 
iff could put the petitioners in possession 
of any part of the 250 acres found to be in 
the possession of the defendant. Crews v. 
Russell, 199 Ga. 732, 35 S.E.2d 444, 1945 
Ga. LEXIS 373 (1945). 


RESEARCH REFERENCES 


ALR. 
Constructive notice by record of true 
title or interest as affecting right to com- 


pensation for improvements, 68 A.L.R. 
288; 82 A.L.R. 921. 


44-11-1. Requirement that plaintiff recover on strength of own 
title; effect of common grantor on proof of title. 


A plaintiff in ejectment must recover on the strength of his own title 
and not on the weakness of the defendant’s title. Where both parties 
claim under a common grantor, it is not necessary to show title back of 


such common grantor. 


History. 

Civil Code 1895, § 5004; Civil Code 
1910, § 5582; Code 1933, § 33-101. 
Law reviews. 

For comment on Brooks v. Williams, 227 


Ga. 59, 178 S.E.2d 880 (1970), see 23 
Mercer L. Rev. 399 (1972). 

For article discussing origin and con- 
struction of Georgia provision concerning 
ejectment, see 14 Ga. L. Rev. 239 (1980). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Proor or TITLE 
ACQUIESCENCE 

Common GRANTOR 
Proper PARTIES 
DESCRIPTION OF LAND 
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General Consideration 


History of section. — The first sen- 
tence of O.C.G.A. § 44-11-1 is derived 
from the decisions in Harris v. Cannon, 6 
Ga. 382, 1849 Ga. LEXIS 49 (1849) and 
Hitch v. Robinson, 73 Ga. 140, 1884 Ga. 
LEXIS 72 (1884). 

The second sentence of O.C.G.A. § 44- 
11-1 is practically a rule of estoppel or 
admission, and is derived from the com- 
mon-law decisions in the cases of Wood v. 
Milly McGuire’s Children, 17 Ga. 303, 
1855 Ga. LEXIS 118 (1855); Harrison v. 
Hatcher, 44 Ga. 638, 1872 Ga. LEXIS 393 
(1872); Hanson v. Crawley, 51 Ga. 528, 
1874 Ga. LEXIS 185 (1874); Werner v. 
Footman, 54 Ga. 128, 1875 Ga. LEXIS 97 
(1875); Greenfield v. McIntyre, 112 Ga. 
691, 38 S.E. 44, 1901 Ga. LEXIS 60 
(1901); Holder v. Scarborough, 119 Ga. 
256, 46 S.E. 93, 1903 Ga. LEXIS 777 
(1903); Garbutt Lumber Co. v. Wall, 126 
Ga. 172, 54 S.E. 944, 1906 Ga. LEXIS 354 
(1906); Deen v. Williams, 128 Ga. 265, 57 
S.E. 427, 1907 Ga. LEXIS 81 (1907); 
Gaskins v. Gray Lumber Co., 6 Ga. App. 
167, 64 S.E. 714, 1909 Ga. App. LEXIS 
231 (1909); Sinclair v. Friedlander, 197 
Ga. 797, 30 S.E.2d 398, 1944 Ga. LEXIS 
316 (1944). 

Purpose of ejectment is to evict one 
from realty who wrongfully withholds pos- 
session from the person legally entitled 
thereto. Douglas v. Vourtsanis, 203 Ga. 64, 
45 S.E.2d 203, 1947 Ga. LEXIS 551 
(1947). 

O.C.G.A. § 44-11-1 is qualified by 
O.C.G.A. § 44-7-9. Ingold, Inc. v. Adair, 
247 Ga. 155, 274 S.E.2d 560, 1981 Ga. 
LEXIS 650 (1981). 

Academic principle of section is 
rule of evidence. — O.C.G.A. § 44-11-1 
requirement that a plaintiff in ejectment 
must recover because of plaintiffs own 
title and not the defendant’s defective title 
is a rule of evidence. Jackson v. Sanders, 
199 Ga. 222, 33 S.H.2d 711, 1945 Ga. 
LEXIS 297 (1945). 

Plaintiff may not eject tenant in 
possession on basis of vague lease if 
vagueness cured. — A plaintiff cannot 
rely on vagueness of the legal description 
to eject a tenant when at the time the 
plaintiff in ejectment acquired the prop- 
erty, the tenant was in possession under a 
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recorded lease and the vagueness had 
been cured so that the description was 
adequate to give the plaintiff notice. Roe v. 
Doe, 246 Ga. 138, 268 S.E.2d 901, 1980 
Ga. LEXIS 995 (1980). 

No ejectment action where land- 
lord-tenant relationship. — Where de- 
fendant contended that no landlord-ten- 
ant relationship was shown to exist 
between the parties and that the action 
consequently should have been for eject- 
ment, pursuant to O.C.G.A. § 44-11-1, 
rather than for possession, pursuant to 
O.C.G.A. § 44-7-50, but defendant con- 
ceded that it had been defendant’s inten- 
tion to include the house in the property 
conveyed by security deed and the trial 
court was authorized to conclude from the 
evidence that the house was so included, it 
was held that when the defendant de- 
faulted on the debt and the security deed 
was foreclosed upon, the relationship be- 
tween the parties became that of landlord 
and tenant at sufferance. West v. VA, 182 
Ga. App. 767, 357 S.E.2d 121, 1987 Ga. 
App. LEXIS 1809 (1987). 

Breach of lease contract not case 
respecting title to land. — Landlord’s 
complaint for ejectment, alleging that 
landlord has a presently enforceable lease 
contract with tenant and that tenant has 
breached this contract so as to entitle 
landlord to possession, does not allege a 
case respecting title to land under Ga. 
Const. 1976, Art. VI, Sec. IV, Para. I (see, 
now, Ga. Const. 1983, Art. VI, Sec. IV, 
Para. I), for purposes of subject matter 
jurisdictional requirements. Ingold, Inc. v. 
Adair, 247 Ga. 155, 274 S.E.2d 560, 1981 
Ga. LEXIS 650 (1981). 

Landlord may eject on basis of 
lease. — By virtue of the qualification to 
0.C.G.A. § 44-11-1 that is found in 
O.C.G.A. § 44-7-9, a landlord is autho- 
rized to file a complaint for the ejectment 
of a tenant alleging, not that the landlord 
has a presently enforceable legal title to 
the land, but that the landlord has a 
presently enforceable lease contract with 
the tenant, and that the tenant has 
breached the contract as to entitle the 
landlord to possession. The landlord is 
entitled to recover upon the admission of 
title in the landlord, which grows out of 
the relation of landlord and tenant, if 
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according to the law applicable to the facts 
of the case, that relation did exist. Ingold, 
Inc. v. Adair, 247 Ga. 155, 274 S.E.2d 560, 
1981 Ga. LEXIS 650 (1981). 

Until after default by the grantor, 
grantee in security deed has no right 
of entry such as will authorize grantee to 
maintain an action against the grantor for 
recovery of the land, with the accompany- 
ing right to apply the rents and profits 
until they are sufficient to discharge the 
debt. Sweat v. Arline, 186 Ga. 460, 197 
S.E. 893, 1938 Ga. LEXIS 618 (1938). 

Security deed holder may not eject 
if debt paid. — While the holder of a 
security deed to land may sue in ejectment 
to recover possession of the property, 
where the debt is not paid at maturity, the 
holder cannot recover solely upon such a 
deed where the debt has been paid in full. 
This proposition will hold true regardless 
of whether payment of the debt without 
the cancellation of the security deed or a 
reconveyance of the property will operate 
to divest the legal title and cause it to 
revert to the debtor. Even if the legal title 
may in such a case be considered as re- 
maining in the holder of the security deed, 
it is not a title accompanied by the right of 
possession, and for this reason will not 
authorize a recovery in ejectment. Capps 
v. Smith, 175 Ga. 795, 166 S.E. 234, 1932 
Ga. LEXIS 335 (1932). 

Action against county. — A county is 
liable to suit in an action to recover land 
owned by the plaintiffs and which has 
been taken possession of by the county, 
where it refuses on demand to deliver 
possession. Lynch v. Harris County, 188 
Ga. 651, 4 S.E.2d 573, 1939 Ga. LEXIS 
593 (1939). 

Trespasser may not take land by 
paying damages. — In no event shoulda 
landowner be obliged to submit to inva- 
sion or be compelled to part with property, 
or any portion thereof, upon the mere 
payment of damages by a trespasser. Ran- 
dolph v. Merchants & Mechanics Banking 
& Loan Co., 181 Ga. 671, 183 S.E. 801, 
1936 Ga. LEXIS 406 (1936). 

Action of ejectment will lie to re- 
cover mine or mineral interests in 
lands, to which the plaintiff has title, 
though another owns the surface, and 
although the plaintiff has never been in 
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possession. Hale v. Turner, 183 Ga. 593, 
189 S.E. 10, 1936 Ga. LEXIS 144 (1936). 

Ejectment action will establish 
boundaries in cities. — As the proces- 
sioning statutes do not have application to 
a determination of the boundaries of co- 
terminous lots located within the corpo- 
rate limits of cities and towns, an action of 
ejectment for recovery of land in a city 
taken over by an encroachment of an 
adjacent lot owner constitutes a proper 
remedy for establishment of the true di- 
viding line in such a dispute. Smith v. 
Bailey, 183 Ga. 869, 189 S.E. 905, 1937 
Ga. LEXIS 418 (1937). 

Judge may charge boundary ques- 
tion where city plaintiff shows prior 
possession. — Where plaintiff in eject- 
ment against the owner of adjacent city lot 
shows prior possession under a color of 
title of the lot occupied by plaintiff, and 
defendant adjacent lot owner shows no 
superior title to the lot thus occupied by 
the plaintiff, and where the only conflict in 
the evidence is whether the property sued 
for lies within the boundaries of the plain- 
tiffs lot or those of the adjacent lot of the 
defendant, the essential question in deter- 
mining title to the land in dispute con- 
cerns boundary only, and it is not error to 
charge the jury that the question is one of 
fact as to where the line is between the 
two parties. Smith v. Bailey, 183 Ga. 869, 
189 S.E. 905, 1937 Ga. LEXIS 418 (1937). 

No recovery by joint plaintiffs if 
one unentitled. — Where a joint action 
for land is brought by several persons and 
the evidence shows that one of them is not 
entitled to recover, there can be no recov- 
ery at all. The rule in such case is the 
same whether the action is in the statu- 
tory or fictitious form. Guess v. Morgan, 
196 Ga. 265, 26 S.E.2d 424, 1943 Ga. 
LEXIS 331 (1943). 

Directed verdict for joint plaintiffs 
wrong if one unentitled. — In an action 
in ejectment, where the plaintiffs sued 
jointly as heirs at law of a certain person, 
directed verdict for plaintiffs was errone- 
ous in that there was no evidence to show 
that one of the plaintiffs was entitled to 
recover any interest in the land upon such 
theory. Guess v. Morgan, 196 Ga. 265, 26 
S.E.2d 424, 1943 Ga. LEXIS 331 (1948). 

Landowners’ trespass and negli- 
gence suit. — Trial court properly denied 
a neighbor’s motion for summary judg- 
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ment and the appellate court reversed the 
denial of the cross-motion for summary 
judgment filed by the adjoining landown- 
ers in a trespass and negligence suit, 
because the neighbor purchased property 
without first obtaining a survey and the 
adjoining landowners’ home was already 
encroaching upon the neighbor’s property 
by two feet at the time of the purchase; the 
adjoining landowners were not liable for 
their predecessor’s conduct in building the 
house and a fence across the property line 
of the neighbor’s predecessor in title, in 
the absence of evidence that their prede- 
cessor was acting as their agent, and 
were, therefore, entitled to summary judg- 
ment. Navajo Constr., Inc. v. Brigham, 271 
Ga. App. 128, 608 S.E.2d 732, 2004 Ga. 
App. LEXIS 1640 (2004), cert. denied, No. 
S05C0716, 2005 Ga. LEXIS 321 (Ga. Apr. 
26, 2005). 


Proof of Title 


Equity requires plaintiff recover on 
strength of own title. — The rule that a 
plaintiff must recover upon the strength of 
plaintiffs own title, and not upon the 
weakness of the defendant’s, has been 
applied to equity suits involving title to 
land as well as to common-law ejectment. 
Bright v. Cudahy Packing Co., 192 Ga. 
584, 15 S.E.2d 880, 1941 Ga. LEXIS 535 
(1941). 

Except recovery from intruder per- 
missible based on prior possession 
only. — While under O.C.G.A. § 44-11-1 a 
plaintiff in ejectment must recover on the 
strength of plaintiffs own title, and not on 
the weakness of the defendant’s title, un- 
der O.C.G.A. § 44-11-2 plaintiff may re- 
cover upon prior possession alone, against 
one who subsequently acquires possession 
of the land by mere entry and without any 
lawful right whatever. Smith v. Bailey, 
183 Ga. 869, 189 S.E. 905, 1937 Ga. 
LEXIS 418 (1987). 

Perfect equity is the equivalent of 
legal title and is a good defense to an 
action in ejectment brought by one who 
took with notice of such equity. Bank of 
Arlington v. Sasser, 182 Ga. 474, 185 S.E. 
826, 1936 Ga. LEXIS 457 (1936). 

Constructive possession sufficient 
if under color of title. — Where reliance 
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is had upon possession alone, and not 
upon possession under color of title, the 
possession must be actual; but where the 
possession is accompanied by color of title, 
the possession relied upon may be either 
actual or constructive. Smith v. Bailey, 
183 Ga. 869, 189 S.E. 905, 1937 Ga. 
LEXIS 418 (1937). 

Plaintiff must hold true title. — 
Broadly speaking, O.C.G.A. § 44-11-1 
means that the plaintiff must be the 
holder of the true title, a title good against 
the whole world, but as limited by excep- 
tions. It means that the plaintiff must 
either have the true title, or else stand in 
such legal relation to the defendant that 
the latter is estopped from denying title. 
Bridges v. McGalliard, 207 Ga. 422, 61 
S.E.2d 922, 1950 Ga. LEXIS 617 (1950). 

Plaintiff must recover on title had 
at start of action. — When an action is 
brought for the recovery of land, either 
under the common-law form or under the 
Code, the plaintiff must recover, if at all, 
upon the state of plaintiffs title as it 
existed at the commencement of the ac- 
tion. Evidence of any after-acquired title 
is wholly inadmissible and ineffective to 
prove the required title. Durham v. Craw- 
ford, 196 Ga. 381, 26 S.E.2d 778, 1943 Ga. 
LEXIS 365 (1943). 

Tenders pending action insuffi- 
cient. — Since the right to recover in 
ejectment land sold under a tax sale de- 
pends upon the plaintiffs title where an 
action is brought, without benefit from 
any subsequently acquired title, two al- 
leged tenders made during pendency of 
the action were ineffective. Durham v. 
Crawford, 196 Ga. 381, 26 S.E.2d 778, 
1943 Ga. LEXIS 365 (1943). 

Title must be accompanied by right 
of possession. — Where the plaintiffs 
title to the land is controverted, plaintiff 
must show not only that plaintiff had the 
legal title to the property in dispute at the 
commencement of the action, but that 
such legal title was accompanied by the 
right of possession. Capps v. Smith, 175 
Ga. 795, 166 S.E. 234, 1932 Ga. LEXIS 
335 (1932). 

Action against purchaser at sale 
under security deed. — In an ejectment 
suit by a grantee of the purchaser at a sale 
had in accordance with the powers con- 
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ferred by a security deed, against the 
grantor in such deed, the plaintiff is not 
required to show title personally other 
than by showing the sale, and in such a 
suit a verdict is demanded in favor of the 
plaintiff, where the defendant does not 
attack the validity of the sale or of any of 
the deeds under which the plaintiff 
claims, but alleges only that defendant 
had become a purchaser of the land from 
the plaintiffs grantor, which was not sus- 
tained by evidence, and that defendant 
had acquired title to the land after the 
date of the security deed with warranty, 
since where a vendor, with no title to land, 
sells or mortgages the land, but after- 
wards acquires title, such title inures to 
the benefit of the vendee or mortgagee. 
Morris v. Butler, 184 Ga. 845, 193 S.E. 
883, 1937 Ga. LEXIS 663 (1937). 

O.C.G.A. § 44-11-1 not pertinent 
where suit brought for injunction 
and damages for cutting timber. Far- 
rar Lumber Co. v. Brindle, 170 Ga. 37, 151 
S.E. 923, 1930 Ga. LEXIS 393 (1930). 

Plaintiff must have interest or right 
in land. — A plaintiff in a suit to enjoin 
cutting and converting trees standing on 
land, as in other cases of injunction, must 
have some interest or right in the land to 
protect. First Natl Bank v. Harmon, 186 
Ga. 847, 199 S.E. 223, 1938 Ga. LEXIS 
730 (1938). 

When donee of parol gift of land 
gains title. — A parol gift of land, accom- 
panied by possession, based upon a con- 
sideration meritorious, is not of itself suf- 
ficient to pass title into the donee, but a 
donee of land under a parol gift based 
upon a meritorious consideration, who, 
with the consent of the donor, enters into 
possession, and makes valuable improve- 
ments upon the faith of the gift, acquires a 
perfect equity as against the donor, the 
donor’s heirs, and those claiming under 
the donor with notice and in such circum- 
stances the donee can defend an action of 
ejectment by proof of such perfect equity. 
Smith v. Lanier, 199 Ga. 255, 34 S.E.2d 
91, 1945 Ga. LEXIS 305 (1945). 

Gifts of land and effect. — Possession 
of land under a voluntary agreement, 
based upon a meritorious consideration, 
with valuable improvements made upon 
the faith thereof, will invest the holder 
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with such right or equity that the holder 
cannot be ousted by the donor, or by a 
purchaser from the holder with notice; a 
mere parol gift, however, is not, without 
more, sufficient to pass title, nor will it 
vest in the donee any right or equity as 
against a subsequent purchaser from the 
donor, with or without notice. Beetles v. 
Steadham, 186 Ga. 110, 197 S.E. 270, 
1938 Ga. LEXIS 578 (1938). 

A donee of land under a parol gift who, 
in pursuance thereof, enters into posses- 
sion with the consent of the donor, and 
makes valuable improvements upon the 
faith of the gift, acquires such a perfect 
equity in the premises as that, upon a suit 
in ejectment against the donee by the 
donor or the donee’s heirs at law, the 
donee may, by proof of these facts, success- 
fully defend possession, and a plea setting 
up such equity should not be stricken on 
demurrer (now motion to dismiss), even 
though it contains no prayer for specific 
performance. Parker v. Parker, 214 Ga. 
509, 105 S.E.2d 742, 1958 Ga. LEXIS 475 
(1958). 

What plaintiff must aver. — The pur- 
pose of ejectment is to eject the defendant 
from possession of the land involved. Con- 
sequently, the averments of the plaintiff 
must allege that plaintiff is entitled to 
possession and the defendant wrongfully 
or unlawfully keeps plaintiff out of posses- 
sion. Harry v. Scenic Heights Dev. Corp., 
220 Ga. 497, 140 S.E.2d 192, 1965 Ga. 
LEXIS 546 (1965). 

Ways plaintiff can prove title. — The 
plaintiff may carry the burden of estab- 
lishing plaintiffs own title either by trac- 
ing title from the original source of title to 
plaintiff personally, through conveyances, 
transmission of title by operation of law, 
or both; or through presumptions which 
the law recognizes as arising from certain 
given states of fact; or by the admissions, 
actual or implied, of the defendant or 
privies in estate; or by showing title by 
prescription, or a certificate under 
0.C.G.A. Art. 2, Ch. 2, T. 44; or by proving 
such a state of facts as will estop the 
defendant from denying plaintiffs title. 
Bridges v. McGalliard, 207 Ga. 422, 61 
S.E.2d 922, 1950 Ga. LEXIS 617 (1950). 

Defense that plaintiff's own claim 
to title is void or insufficient. — A 
plaintiff in ejectment must recover on the 
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strength of plaintiffs own title, and not on 
the weakness of the title of the defendant. 
Consequently, in such an action it is gen- 
erally a good defense that the plaintiffs 
claim of title is void and insufficient to 
support plaintiffs alleged claim of title. 
Crump v. McEntire, 190 Ga. 684, 10 
S.E.2d 186, 1940 Ga. LEXIS 544 (1940). 

Efforts to defend title. — When a 
defendant defends an action involving 
title to realty, contrary to the unsupported 
claim of many, the defendant can defend 
against the action by showing that the 
common grantor at one time in the past 
owned the true and full title to the prop- 
erty, but that the common grantor parted 
with title before the claim of the plaintiff 
came into being. Brooks v. Williams, 227 
Ga. 59, 178 S.E.2d 880, 1970 Ga. LEXIS 
399 (1970). 

Defendant may show paramount 
title of another. — A defendant in eject- 
ment can defeat the plaintiff therein by 
showing a paramount title to the premises 
in dispute outstanding in another, without 
connecting defendant’s possession there- 
with. Guthrie v. Gaskins, 171 Ga. 308, 155 
S.E. 185, 1930 Ga. LEXIS 340 (1930). 

Defense of prescriptive right under 
color of title. — In an action to recover 
land, if the plaintiffs make out a prima 
facie case, and the defendants rest their 
claim upon an alleged prescription under 
color of title for over seven years, the 
burden is upon them to affirmatively es- 
tablish the same by evidence. Bussey v. 
Jackson, 104 Ga. 151, 30 S.E. 646, 1898 
Ga. LEXIS 296 (1898). 

In ejectment action where defen- 
dants allege adverse title to property, 
under the law, the defendants are entitled 
to prevail in the case if the plaintiff fails to 
establish title to the property as alleged, 
and are not required to prove by a prepon- 
derance of evidence that they have ad- 
verse title to the property. Morgan v. Les- 
ter, 215 Ga. 570, 111 S.E.2d 228, 1959 Ga. 
LEXIS 544 (1959). 

Judge may charge jury plaintiff 
must recover through own title. — It 
is always proper in an ejectment case to 
tell the jury that “in an ejectment case the 
plaintiff must recover upon the strength of 
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his own title, and not upon the weakness 
of the defendant’s title.” Sikes v. Seck- 
inger, 170 Ga. 1, 152 S.E. 65, 1930 Ga. 
LEXIS 384 (1930). 

Directed verdict justified for defen- 
dant long in possession when plain- 
tiffs claim vague. — Where, the evi- 
dence adduced on the trial of ejectment 
suit was too vague and indefinite to show 
title in the plaintiffs, by virtue of inheri- 
tance through parties dying years ago, the 
trial court did not err, at the conclusion of 
evidence offered by both sides, in directing 
a verdict for the defendant who, according 
to the plaintiffs’ evidence, had been in 
possession of the premises for a long num- 
ber of years prior to the institution of the 
suit. Floyd v. Bell, 202 Ga. 269, 42 S.E.2d 
639, 1947 Ga. LEXIS 401 (1947). 

Plaintiff must prove title even if 
verdict for defendant lacks evidence. 
— Even if the verdict for the defendant 
was without evidence to support it that 
fact would not relieve the plaintiff of the 
burden placed on plaintiff by law, in a 
complaint for land, to show title in plain- 
tiff. Woodard v. Bowen, 213 Ga. 185, 97 
S.E.2d 573, 1957 Ga. LEXIS 337 (1957). 


Acquiescence 


Landowner estopped from recov- 
ery where landowner allows use by 
public utility for long period. — If a 
landowner stands by and permits, without 
legal objection, a public utility company to 
appropriate the owner’s land to its neces- 
sary corporate use until such becomes a 
necessary and constituent part of its ser- 
vice to the public, and the rights of the 
public intervene to such extent that to 
oust the company would interrupt the 
service and deny it to the public, the 
landowner, not to protect the company but 
to benefit the public, will be estopped from 
recovering the land in ejectment or from 
enjoining its use for the service, but will, if 
the landowner moves in time, be remitted 
to an appropriate action for damages. 
Georgia Power Co. v. Kelly, 182 Ga. 33, 
184 S.E. 861, 1936 Ga. LEXIS 280 (1936). 

Purchaser’s action against utility 
enjoinable. — Subsequent purchaser of 
land, after predecessor in title had con- 
veyed land to the State Highway Depart- 
ment (now Department of Transporta- 
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tion), and after electric power company, 
with right of eminent domain, without 
condemning the land or acquiring it from 
the owner, had constructed, with the per- 
mission of the State Highway Department 
(now Department of Transportation), its 
electric power line along the highway and 
over the land was serving the public 
through such line, could not eject the 
power company or enjoin the service until 
the purchaser was compensated for the 
land, and where such purchaser declared 
an intention to remove the power line 
from the land, the purchaser would be 
enjoined, at the instance of the power 
company, from interfering with the ser- 
vice. Georgia Power Co. v. Kelly, 182 Ga. 
33, 184 S.E. 861, 1936 Ga. LEXIS 280 
(1936). 

Applicability of O.C.G.A. § 44-4-6. — 
There is nothing which would prevent the 
rule of law declared in O.C.G.A. § 44-4-6 
from being applied in an action for land, 
where the evidence shows the acquies- 
cence and the paper title of the litigants 
embraces the land to the line thus estab- 
lished. Calhoun v. Babcock Bros. Lumber 
Co., 198 Ga. 74, 30 S.E.2d 872, 1944 Ga. 
LEXIS 345 (1944). 

Proof of parol agreement by mere 
acquiescence of adjoining landown- 
ers insufficient. — Where the defendant 
contends simply that the land in contro- 
versy was given to defendant by parol 
agreement, but that for some reason the 
land was not included in defendant’s deed, 
in order to set up an equitable title in 
defense of an ejectment suit, it is neces- 
sary for the defendant to show more than 
mere acquiescence for seven years by acts 
or declarations of adjoining landowners in 
order to take the case out of the operation 
of the statute of frauds. Smith v. Lanier, 
199 Ga. 255, 34 S.E.2d 91, 1945 Ga. 
LEXIS 305 (1945). 


Common Grantor 


Holder of better title from common 
grantor wins. — Where the evidence 
shows that plaintiff and defendant claim 
under a common grantor, the holder of the 
better title from such grantor is entitled to 
prevail in an ejectment suit. Owens v. 
Conyers, 189 Ga. 793, 7 S.E.2d 675, 1940 
Ga. LEXIS 379 (1940); Holliday v. Guill, 
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196 Ga. 723, 27 S.H.2d 398, 1943 Ga. 
LEXIS 412 (1943); Patellis v. Tanner, 199 
Ga. 304, 34 S.E.2d 84, 1945 Ga. LEXIS 
304 (1945). 

Plaintiff must show title from 
grantor. — The mere fact that both par- 
ties claim under a common grantor does 
not dispense with the need to show that 
the plaintiff has acquired title or an inter- 
est from the common grantor. First Nat'l 
Bank v. Harmon, 186 Ga. 847, 199 S.E. 
223, 1938 Ga. LEXIS 730 (1938); Holliday 
v. Guill, 196 Ga. 723, 27 S.E.2d 398, 1943 
Ga. LEXIS 412 (1943). 

Even if both parties have deeds to 
separate tracts. — Where plaintiff 
claims one tract, and defendant claims 
another, plaintiff is not relieved of the 
necessity of proving title merely because 
the parties had deeds to the two tracts 
claimed by them respectively, their claims 
of title going back to a common grantor 
who also was a grantee in a prior deed 
covering both tracts. Sinclair v. Fried- 
lander, 197 Ga. 797, 30 S.E.2d 398, 1944 
Ga. LEXIS 316 (1944). 

Where defendant holds under same 
grantor, plaintiff need not prove title 
in common source. — If plaintiff shows 
that defendant holds under grantor under 
whom plaintiff claims, plaintiff makes the 
prima facie case for the application of the 
ordinary rule relieving the plaintiff of the 
necessity of proving title into the common 
source. Beetles v. Steadham, 186 Ga. 110, 
197 S.E. 270, 1938 Ga. LEXIS 578 (1938). 

Plaintiff may examine defendant to 
show common grantor. — Plaintiff may 
examine defendant orally on the witness 
stand for the purpose of showing that the 
defendant holds under the common 
grantor. Beetles v. Steadham, 186 Ga. 110, 
197 S.E. 270, 1938 Ga. LEXIS 578 (1938). 

Reliance on common grantor rule 
opens plaintiffs title to attack. — 
When a plaintiff establishes and relies 
upon the common grantor rule, plaintiff 
opens chain of title derived therefrom to 
any attack which the defendant may find 
available. North Ga. Prod. Credit Ass’n v. 
Vandergrift, 239 Ga. 755, 238 S.E.2d 869, 
1977 Ga. LEXIS 1322 (1977). 

Plaintiff recovers by showing title 
and right of entry from common 
grantor. — Where plaintiff and defen- 
dant both claim under a common grantor, 
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or propositus, that common grantor or 
propositus will, for the purposes of the 
case, be treated as a true and original 
source of title. The plaintiff may recover 
by showing legal title and right of entry as 
derived from that source. Beetles v. Stead- 
ham, 186 Ga. 110, 197 S.E. 270, 1938 Ga. 
LEXIS 578 (1938). 

Use of sheriff's deed to prove chain 
of title. — A sheriffs deed executed in 
pursuance of a foreclosure of a security 
deed, when accompanied by appropriate 
supporting documents, is admissible in 
evidence as proof of a link in the chain of 
title from the common grantor, although 
there is no evidence of possession of the 
land by the grantor in the security deed. 
Owens v. Conyers, 189 Ga. 793, 7 S.E.2d 
675, 1940 Ga. LEXIS 379 (1940). 

Purchase by deed prevails over 
oral gift from same grantor. — In an 
action for land, where the plaintiff and the 
defendant claim under a common proposi- 
tus, the plaintiffs claim being based upon 
a purchase by deed from the defendant’s 
husband, and the defendant’s claim being 
based upon an oral gift from the same 
person, and where the defendant had 
made no valuable improvements on the 
faith of the gift, nor acquired prescriptive 
title based on actual possession thereun- 
der, verdict in the plaintiffs favor is sup- 
ported by the evidence. Beetles v. Stead- 
ham, 186 Ga. 110, 197 S.E. 270, 1938 Ga. 
LEXIS 578 (1938). 


Proper Parties 


Ejectment must be commenced 
against the person in possession. 
Douglas v. Vourtsanis, 203 Ga. 64, 45 
S.E.2d 203, 1947 Ga. LEXIS 551 (1947). 

Petition brought in  ejectment 
against one not in possession, to evict 
the actual occupants who were not parties 
to the suit, fails to state a cause of action. 
Douglas v. Vourtsanis, 203 Ga. 64, 45 
S.E.2d 203, 1947 Ga. LEXIS 551 (1947). 

Actual tenant in possession is 
proper defendant in action of eject- 
ment; that tenant is the adverse holder to 
the plaintiff, and plaintiff has a full right 
to treat the tenant as the person keeping 
plaintiff out of the land. Douglas v. Vourt- 
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sanis, 203 Ga. 64, 45 S.E.2d 203, 1947 Ga. 
LEXIS 551 (1947). 

Tenant must be joined in suit 
against landlord. — Both in the ficti- 
tious form and in the statutory action for 
land, where the premises are actually 
occupied by a tenant, an action cannot be 
maintained against the landlord without 
adjoining the tenant. Douglas v. Vourt- 
sanis, 203 Ga. 64, 45 S.E.2d 203, 1947 Ga. 
LEXIS 551 (1947). 

Tenant’s wrongful eviction claim 
dismissed following foreclosure. — 
Trial court properly granted summary 
judgment to a property company and oth- 
ers in a tenant’s suit asserting wrongful 
eviction and other claims because the ten- 
ant was properly summarily dispossessed 
following a foreclosure on the real estate 
at issue. Oduok v. Wedean Props., 319 Ga. 
App. 785, 738 S.E.2d 626, 2013 Ga. App. 
LEXIS 69 (2013). 

Amendment to reflect change of les- 
sor. — There can be no recovery in eject- 
ment where the sole lessor of the plaintiff 
was dead when the suit was brought, but 
an amendment introducing a new lessor of 
the plaintiff is permissible any time before 
trial. Roberts v. Tift, 136 Ga. 901, 72 S.E. 
234, 1911 Ga. LEXIS 269 (1911). 

Joinder of prior grantors. — Where 
in an action in the nature of a complaint 
for land it is necessary, in order for the 
defendant to establish a claim to the land, 
that deeds respecting the land in contro- 
versy be reformed, it is permissible to 
make prior grantors to the plaintiff par- 
ties to the action, so as to authorize the 
granting of such relief. In such a case the 
grantors in the deed which it is sought to 
reform by reason of their obligations as 
warrantors of the title are proper and 
necessary parties. Volunteer State Life 
Ins. Co. v. Powell-White Co., 196 Ga. 372, 
26 S.E.2d 815, 1943 Ga. LEXIS 368 
(1948). 


Description of Land 


Description must be sufficient for 
sheriff to execute writ of possession. 
— In an action for the recovery of land and 
ejectment the description of the property 
in the declaration must be sufficiently 
definite to enable the sheriff, in the event 
the plaintiff recovers, to execute a writ of 
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possession from the description given. 
Hamil v. Gormley, 188 Ga. 585, 4 S.E.2d 
471, 1939 Ga. LEXIS 586 (1939); Guess v. 
Morgan, 196 Ga. 265, 26 S.E.2d 424, 1943 
Ga. LEXIS 331 (1948); Phillips v. Wilson, 
212 Ga. 54, 90 S.E.2d 553, 1955 Ga. 
LEXIS 543 (1955); White v. Gordon, 213 
Ga. 730, 101 S.E.2d 759, 1958 Ga. LEXIS 
261 (1958). 

Failure to identify lands so that 
writ of possession might issue. — 
Plaintiff cannot recover where plaintiff 
fails to establish any title to the lands 
described in the petition, and fails to so 
identify the lands that a writ of possession 
might properly issue. Edwards v. Fryer, 
210 Ga. 560, 81 S.E.2d 823, 1954 Ga. 
LEXIS 378 (1954). 

Description that land bounded by 
plaintiffs land “on three sides” insuf- 
ficient. — Petition in a statutory com- 
plaint for land which bounds the property 
on three sides by “other property” of the 
plaintiff, but gives neither measurements 
of the boundaries nor a starting point on 
the ascertainable boundary to determine 
the location of the tract, falls below the 
required standard for the description of 
the land. Hamil v. Gormley, 188 Ga. 585, 4 
S.E.2d 471, 1939 Ga. LEXIS 586 (1939). 

Sufficiency of description may be 
raised in motion to dismiss. — The 
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question of sufficiency of description in a 
declaration in ejectment may be raised by 
general demurrer (now motion to dis- 
miss), and an oral motion to dismiss may 
be made after pleading. Hamil v. Gormley, 
188 Ga. 585, 4 S.E.2d 471, 1939 Ga. 
LEXIS 586 (1939). 

Ambiguity must be patent. — A dec- 
laration in ejectment, which upon its face 
discloses a patent ambiguity, is subject to 
general demurrer (now motion to dis- 
miss), but unless the ambiguity is patent, 
and appears on the face of the declaration, 
the suit cannot be dismissed for uncer- 
tainty in the description. White v. Gordon, 
213 Ga. 730, 101 S.E.2d 759, 1958 Ga. 
LEXIS 261 (1958). 

Description in petition and map, if 
sustained by proof, sufficient to with- 
stand motion to dismiss. — The de- 
scription of land set apart contained in the 
petition of a plaintiff when considered in 
connection with a map attached as an 
exhibit, while it may not afford a precise 
identification of the land sued for, is suffi- 
cient, as against a general demurrer (now 
motion to dismiss), to afford a basis for 
recovery of land, if the allegations of the 
petition are sustained by proof. Dubberly 
v. Chapman, 177 Ga. 416, 170 S.E. 228, 
1933 Ga. LEXIS 190 (1933). 
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44-11-2. When plaintiff may recover on prior possession alone. 


A plaintiff in ejectment may recover the premises in dispute upon his 
prior possession alone against one who subsequently acquires posses- 
sion of the land by mere entry and without any lawful right whatsoever. 


History. 
Orig. Code 1863, § 3278; Code 1868, 
§ 3290; Code 1873, § 3366; Code 1882, 


§ 3366; Civil Code 1895, § 5008; Civil 
Code 1910, § 5586; Code 1933, § 33-102. 
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JUDICIAL DECISIONS 


Heirs at law, donees by parol gift of 
land, partnerships, lessors of plaintiff, 
and administrators ejected by their suc- 
cessors may recover under O.C.G.A. § 44- 
11-2. McKay v. Kendrick, 44 Ga. 607, 1872 
Ga. LEXIS 378 (1872); Boynton v. Brown, 
67 Ga. 396, 1881 Ga. LEXIS 192 (1881); 
Wolfe v. Baxter, 86 Ga. 705, 13 S.E. 18, 
1891 Ga. LEXIS 48 (1891); McDonough & 
Co. v. Carter & Co., 98 Ga. 703, 25 S.E. 
938, 1896 Ga. LEXIS 125 (1896); Ellis v. 
Dasher, 101 Ga. 5, 29 S.E. 268, 1897 Ga. 
LEXIS 146 (1897); Watkins v. Nugen, 118 
Ga. 375, 45 S.E. 260, 1903 Ga. LEXIS 565 
(1908); Whitehead v. Pitts, 127 Ga. 774, 56 
S.E. 1004, 1907 Ga. LEXIS 477 (1907). 

A cestui of an executed trust may 
maintain an action of ejectment. 
Glover v. Stamps, 73 Ga. 209, 1884 Ga. 
LEXIS 102 (1884). 

Squatter may be ejected. Eaton v. 
Freeman, 63 Ga. 535, 1879 Ga. LEXIS 272 
(1879). 

Section applies to equity bills. — 
O.C.G.A. § 44-11-2 applies where a bill in 
equity was filed as the equivalent of an 
action of ejectment. Nolan v. Pelham, 77 
Ga. 262, 2 S.E. 639, 1887 Ga. LEXIS 101 
(1887). 

With prior possession alone, sec- 
tion allows recovery from subsequent 
unlawful occupant. — While under 
O.C.G.A. § 44-11-1, a plaintiff in eject- 
ment must recover on the strength of 
plaintiffs own title, and not on the weak- 
ness of the defendant’s title, under 
O.C.G.A. § 44-11-2 plaintiff may recover 
upon prior possession alone, against one 
who subsequently acquires possession of 
the land by mere entry and without any 
lawful right whatever. Smith v. Bailey, 
183 Ga. 869, 189 S.E. 905, 1937 Ga. 
LEXIS 418 (1987). 

Prior possession requires occu- 
pancy. — A mere entry upon premises, 
when unaccompanied by an actual occu- 
pancy, is not a prior possession. Flannery 
& Co. v. Hightower, 97 Ga. 592, 25 S.E. 
371, 1895 Ga. LEXIS 534 (1895). 

Constructive possession under 
color of title. — Where reliance is had 
upon possession alone, and not upon pos- 
session under color of title, the possession 


must be actual; but where the possession 
is accompanied by color of title, the pos- 
session relied upon may be either actual 
or constructive. Smith v. Bailey, 183 Ga. 
869, 189 S.E. 905, 1937 Ga. LEXIS 418 
(1937). 

Possession for less than prescrip- 
tive period supports recovery for 
damages. — Possession as referred to in 
O.C.G.A. § 44-11-2, for less than the pre- 
scriptive period, will support a recovery 
against one who after such possession 
commenced enters without a lawful right. 
Slaughter v. Land, 194 Ga. 156, 21 S.E.2d 
72, 1942 Ga. LEXIS 544 (1942). 

Prior possession sufficient for re- 
covery against trespasser. — Prior pos- 
session is some evidence of title, and is 
sufficient as a basis for recovery of posses- 
sion as against a trespasser. Terrell v. 
Gould, 168 Ga. 607, 148 S.E. 515, 1929 
Ga. LEXIS 196 (1929); Chandler v. Raney, 
201 Ga. 544, 40 S.E.2d 661, 1946 Ga. 
LEXIS 283 (1946); Grand Lodge, I.0.0.F. 
v. City of Thomasville, 226 Ga. 4, 172 
S.E.2d 612, 1970 Ga. LEXIS 407 (1970). 

Where a plaintiff relies on prior posses- 
sion, plaintiff need not aver that the de- 
fendant is a trespasser. Horton v. Murden, 
117 Ga. 72, 42 S.E. 786 (1903); Moss v. 
Chappell, 126 Ga. 196, 54 S.E. 968, 1906 
Ga. LEXIS 361 (1906); Jackson v. Strick- 
land, 127 Ga. 106, 56 S.E. 107, 1906 Ga. 
LEXIS 754 (1906). 

Entry under mere claim of right not 
sufficient to defeat prior possession, 
for a mere claim of right is not a “lawful 
right” of entry within the meaning of 
O.C.G.A. § 44-11-2. Chandler v. Raney, 
201 Ga. 644, 40 S.E.2d 661 (1946); Grand 
Lodge, I.0.0.F. v. City of Thomasville, 226 
Ga. 4, 172 S.E.2d 612, 1970 Ga. LEXIS 
407 (1970). 

A defendant in an action of ejectment, 
where prior possession is shown in the 
plaintiff, cannot successfully defend by 
showing merely that the plaintiff did not 
in fact have title, or by setting up out- 
standing title in a third person, unless 
defendant connects personally with that 
title. Grand Lodge, I.0.0.F. v. City of 
Thomasville, 226 Ga. 4, 172 S.E.2d 612, 
1970 Ga. LEXIS 407 (1970); Fessenden v. 
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Parrigin, 228 Ga. 61, 183 S.E.2d 771, 1971 
Ga. LEXIS 461 (1971). 

Defendant may set up a bona fide 
possession with title in a third per- 
son. Johnson v. Lancaster, 5 Ga. 39, 1848 
Ga. LEXIS 70 (1848); Jones v. Scoggins, 11 
Ga. 119, 1852 Ga. LEXIS 19 (1852). 

Where lessor of plaintiff was 
ejected, plaintiff cannot be said to 
have voluntarily abandoned, because 
plaintiff did not resume possession imme- 
diately upon the land becoming vacant 
again. McKay v. Kendrick, 44 Ga. 607, 
1872 Ga. LEXIS 378 (1872); Lovett v. 
Taylor, 144 Ga. 210, 87 S.E. 7, 1915 Ga. 
LEXIS 134 (1915). 

Action proper against possessor 
where petition alleges possessor 
claims under will. — If the petition in 
ejectment alleges that the defendant as an 
individual is in possession of the property 
claiming the title thereto as a devisee 
under the will, there is no exemption from 
the action, and the action is properly 
brought against the party in possession. 
Sharp v. Autry, 183 Ga. 282, 188 S.E. 354, 
1936 Ga. LEXIS 217 (1936). 

Possession at time of death sup- 
ports administrator’s claim for land 
and mesne profit. — If a person dies 
while in possession of land under a bona 
fide claim of right thereto, such possession 
at the time of death is prima facie evi- 
dence of title in the deceased that will 
support an action of complaint for land 
and mesne profit instituted by the admin- 
istrator of such deceased person against a 
third person, who after the death of the 
intestate entered possession adversely 
and not under a better title. Segars v. 
Crump, 177 Ga. 665, 170 S.E. 785, 1933 
Ga. LEXIS 385 (1933). 

Bona fide entry may be made under 
void deed. Watkins v. Nugen, 118 Ga. 
375, 45 S.E. 260, 1903 Ga. LEXIS 565 
(1903); Wilcox v. Moore, 118 Ga. 351, 45 
S.E. 400, 1903 Ga. LEXIS 558 (1903). 

Utility not ejectable if appropriated 
land becomes necessary for public 
service. — If a landowner permits, with- 
out legal objection, a public utility com- 
pany to appropriate the owner’s land to its 
necessary corporate use until such be- 
comes a necessary and constituent part of 
its service to the public, and the rights of 


EJECTMENT AND INTRUDERS 


44-11-2 


the public intervene to such extent that to 
oust the company would interrupt the 
service and deny it to the public, to protect 
the public rather than the company, the 
landowner is estopped from recovering the 
land in ejectment or from enjoining its use 
for the service, but may, if the owner 
moves in time, sue for damages. Wiggins 
v. Southern Bell Tel. & Tel. Co., 245 Ga. 
526, 266 S.E.2d 148, 1980 Ga. LEXIS 845 
(1980). 

Plaintiff in fi. Fa. Has burden if 
defendant not in possession. — Where 
property is levied on under execution and 
claimed by a third party, O.C.G.A. § 9-13- 
102 imposes the burden of proof on the 
plaintiff in fi. fa. in all cases where the 
property levied on is, at the time of such 
levy, not in possession of the defendant in 
execution. One of the ways in which the 
onus may be carried is to show possession 
in the defendant in fi. fa. after the rendi- 
tion of the judgment. Such proof will raise 
a presumption of title in the defendant 
and require a finding in favor of the plain- 
tiff in fi. fa. in the absence of rebutting 
evidence. Roughton v. Roughton, 178 Ga. 
367, 173 S.E. 673, 1934 Ga. LEXIS 56 
(1934). 

Defendant has burden to show re- 
cord title or adverse possession. — 
The burden is on the defendant to show 
that defendant has a title superior to the 
plaintiffs’ rights acquired by possession 
either by showing record title to the prop- 
erty, or title by adverse possession. Grand 
Lodge, I.0.0.F. v. City of Thomasville, 226 
Ga. 4, 172 S.E.2d 612, 1970 Ga. LEXIS 
407 (1970). 

Evidence of prior possession shifts 
burden of proof. — Evidence of prior 
possession alone is sufficient to require 
the defendant to prove that defendant has 
a better title than that of the plaintiff. 
Terrell v. Gould, 158 Ga. 607, 148 S.E. 515 
(1929); Crews v. Russell, 199 Ga. 732, 35 
S.E.2d 444, 1945 Ga. LEXIS 373 (1945); 
Grand Lodge, I.0.0.F. v. City of Thomas- 
ville, 226 Ga. 4, 172 S.E.2d 612, 1970 Ga. 
LEXIS 407 (1970). 

Nonsuit proper where right to pos- 
session not proven. Priester v. Melton, 
123 Ga. 375, 51 S.E. 330, 1905 Ga. LEXIS 
470 (1905); Delay v. Felton, 133 Ga. 15, 65 
S.E. 122, 1909 Ga. LEXIS 132 (1909). 

Nonsuit proper where property 
given up with animo revertendi. — A 
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nonsuit is proper where premises are re- 
linquished with an animo revertendi. Ad- 
ministrators of Jones v. Nunn, 12 Ga. 469, 
1853 Ga. LEXIS 18 (1853); McKay v. Ken- 
drick, 44 Ga. 607, 1872 Ga. LEXIS 378 
(1872); King v. Sears, 91 Ga. 577, 18 S.E. 
830, 1893 Ga. LEXIS 288 (1893); Jackson 
v. Strickland, 127 Ga. 106, 56 S.E. 107, 
1906 Ga. LEXIS 754 (1906); Lovett v. 
Taylor, 144 Ga. 210, 87 S.E. 7, 1915 Ga. 
LEXIS 134 (1915); Walton v. Whitton, 158 
Ga. 741, 124 S.E. 338, 1924 Ga. LEXIS 
334 (1924). 
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Ejectment petition properly de- 
nied. — Where a successor received title 
to a disputed parcel of land by means of a 
quitclaim deed, an original property 
owner was not able in an ejectment peti- 
tion to seek recovery based upon prior 
possession, which required that the defen- 
dant subsequently acquired possession by 
mere entry and without any lawful right 
whatsoever. Brooks v. Green, 277 Ga. 722, 
594 S.E.2d 629, 2004 Ga. LEXIS 273 
(2004). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 19 et seq. 


C.J.S. 
28A C.J.S., Ejectment, §§ 16, 17. 


44-11-3. Right of joint owner to bring an action alone; effect of 


judgment. 


Any joint tenant, tenant in common, or other person having a part 


interest in lands or tenements may bring an action of ejectment for the 
recovery of such lands or tenements or an action for damages for injury 
thereto without joining with him any other person as plaintiff. The 
judgment in such a case shall not affect the rights of those interested in 


such lands or tenements who are not parties to the action. 


History. 
Ga. L. 1855-56, p. 227, § 1; Code 1863, 
§ 3271; Code 1868, § 3282; Code 1873, 


§ 3358; Code 1882, § 3358; Civil Code 
1895, § 4999; Civil Code 1910, § 5577; 
Code 1933, § 33-103. 


JUDICIAL DECISIONS 


Section limits recovery in separate 
action by tenant in common. — 
O.C.G.A. § 44-11-38, which is an applica- 
tion of O.C.G.A. § 9-2-23 permitting ten- 
ants in common to sue severally, limits the 
amount of recovery. Sanford v. Sanford, 58 
Ga. 259, 1877 Ga. LEXIS 73 (1877); Wil- 
son v. Chandler, 60 Ga. 129, 1878 Ga. 
LEXIS 396 (1878). 

Remedy against cotenant for tak- 
ing disproportionate profits or com- 
mitting waste. — A tenant in common 
can recover in equity the tenant’s interest 
in property when a cotenant has taken 
more than that tenant’s share of the prof- 
its or has committed waste, but the rem- 


edy is partition, not ouster of tenant in 
common from the property. Thompson v. 
Sanders, 113 Ga. 1024, 39 S.E. 419, 1901 
Ga. LEXIS 465 (1901). 

Joint tenant may not sue another 
joint tenant absent disclaimer of title. 
Lawton v. Adams, 29 Ga. 273, 1859 Ga. 
LEXIS 326 (1859). 

One tenant in common may alone 
enjoin cutting of timber. — A tenant in 
common or other person having part in- 
terest in land may enjoin the cutting of 
timber by third parties without joining 
the other tenants as plaintiffs. Camp v. 
Garbutt Lumber Co., 129 Ga. 411, 58 S.E. 
870, 1907 Ga. LEXIS 390 (1907); Harrell 
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v. Rose Bros. & Co., 157 Ga. 640, 122 S.E. 
240, 1924 Ga. LEXIS 218 (1924). 
Possession at time of death sup- 
ports administrator’s claim for land 
and mesne profit. — If a person dies 
while in possession of land under a bona 
fide claim of right thereto, such possession 
at the time of death is prima facie evi- 
dence of title in the deceased that will 
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support an action of complaint for land 
and mesne profit instituted by the admin- 
istrator of such deceased person against a 
third person, who after the death of the 
intestate entered possession adversely 
and not under a better title. Segars v. 
Crump, 177 Ga. 665, 170 S.E. 785, 1933 
Ga. LEXIS 385 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 26. 


C.J.S. 
28 C.J.S., Ejectment, § 50. 


44-11-4, Joint action against separate claimants; when prohib- 
ited. 


When several persons claim several parcels of land under distinct 
titles and do not sustain to each other the relationship of landlord and 
tenant, a joint action of ejectment may not be maintained against them 
nor may a joint or several recovery be had in such action either for the 


premises or for mesne profits. 


History. 

Orig. Code 1863, § 3272; Code 1868, 
§ 3283; Code 1873, § 3359; Code 1882, 
§ 3359; Civil Code 1895, § 5000; Civil 
Code 1910, § 5578; Code 1933, § 33-113. 
History of Section. 

This Code section is derived from the 


decision in Wood v. Milly McGuire’s Chil- 
dren, 17 Ga. 303 (1855); Ivey v. Cowart, 
124 Ga. 159, 52 S.E. 436, 110 Am. St. R. 
160 (1905). 


JUDICIAL DECISIONS 


Noncompliance with Code section 
subject to motion to dismiss. — The 
point that O.C.G.A. § 44-11-4 has not 
been complied with may be raised by 
demurrer (now motion to dismiss) if the 
fact appears on the face of the proceed- 
ings. Lewis v. Adams, 61 Ga. 559, 1878 Ga. 
LEXIS 182 (1878). 

Nonsuit. — A defendant may move for 
nonsuit if O.C.G.A. § 44-11-4 has not been 
complied with, and such irregularity first 
appears from the evidence. Doe v. Roe, 26 
Ga. 238, 1858 Ga. LEXIS 294 (1858); Ivey 
v. Cowart, 124 Ga. 159, 52 S.E. 436, 1905 
Ga. LEXIS 682 (1905); Bradley v. Chatta- 
nooga Iron & Coal Co., 144 Ga. 478, 87 
S.E. 465, 1915 Ga. LEXIS 644 (1915). 


Plaintiff may merely drop suit 
against improper parties. — In the 
event defendant moves for a nonsuit, the 
plaintiff may dismiss the suit as regards 
the improper parties. Doe v. Roe, 26 Ga. 
238, 1858 Ga. LEXIS 294 (1858); Ivey v. 
Cowart, 124 Ga. 159, 52 S.E. 436, 1905 
Ga. LEXIS 682 (1905); Bradley v. Chatta- 
nooga Iron & Coal Co., 144 Ga. 478, 87 
S.E. 465, 1915 Ga. LEXIS 644 (1915). 

Equity may grant relief where the 
interests of the parties are compli- 
cated. Smith v. King, 50 Ga. 192, 1873 
Ga. LEXIS 238 (1878). 
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RESEARCH REFERENCES 


C.J.S. 

28A C.J.S., Ejectment, § 1 et seq. 
ALR. 

Avoidance of multiplicity of suits as 
ground for jurisdiction in equity of a suit 


by one out of possession to quiet title 
against persons in possession of different 
portions of the land in severalty, 30 A.L.R. 
109. 


44-11-5. Making true claimant a defendant; effect of judgment 


as to such defendant. 


A plaintiff in ejectment may in all cases make the true claimant a 
defendant by serving a copy of the pending action upon him, and the 
person so notified shall be bound by the judgment. 


History. 
Orig. Code 1863, § 3273; Code 1868, 
§ 3284; Code 1873, § 3360; Code 1882, 


§ 3360; Civil Code 1895, § 5001; Civil 
Code 1910, § 5579; Code 1933, § 33-114. 


JUDICIAL DECISIONS 


Right to introduce new defendants, 
pending action, seems to be without 
restriction as to residence. Gardner v. 
Granniss, 57 Ga. 539, 1876 Ga. LEXIS 
169 (1876). 

True claimant need only be joined 
to be held for mesne profits. — The 
only necessity for making the true claim- 
ant a party in the manner provided by 
O.C.G.A. § 44-11-5 is to hold that claim- 
ant for the mesne profits. Roe v. Doe, 47 
Ga. 540, 1873 Ga. LEXIS 159 (1873); 
Williamson v. Heyser, 74 Ga. 271, 1884 
Ga. LEXIS 371 (1884). 

Landlord may defend in ejectment. 
— A landlord, including all persons claim- 
ing title consistent with the persons sued 
as tenants in possession, may appear and 
defend in an action of ejectment. Rodgers 
v. Bell, 53 Ga. 94, 1874 Ga. LEXIS 412 
(1874); Bower v. Cohen, 126 Ga. 35, 54 
S.E. 918, 1906 Ga. LEXIS 307 (1906). 

Unless title acquired after action 
brought. — A landlord may not appear 
and defend if the landlord acquired title 
subsequent to the time the action was 
brought. Roe v. Doe, 36 Ga. 611, 1867 Ga. 
LEXIS 106 (1867). 

Substitution of landlord for tenant 
upon tenant’s death. — In a statutory 
action against a tenant to recover realty 
and mesne profits, the landlord can be 
substituted as defendant by serving the 


landlord with a copy of the writ, after the 
death of the plaintiff and the original 
defendant, without joining the represen- 
tatives of the deceased tenant. Blalock v. 
Newhill, 78 Ga. 245, 1 S.E. 383, 1886 Ga. 
LEXIS 223 (1886). 

Cestui que trust can be substituted 
as plaintiffs when trustee dies, pend- 
ing an action in the statutory form to 
recover real estate and mesne profits. Bla- 
lock v. Newhill, 78 Ga. 245, 1 S.E. 383, 
1886 Ga. LEXIS 223 (1886). 

Defendant not bound by judgment 
when not made a party. — A judgment 
in a former action for land in which the 
defendant was not a party and was not 
notified or made a party under O.C.G.A. 
§ 44-11-5, is not admissible in evidence 
against the defendant in a later action for 
the land. Harrison v. Hester, 163 Ga. 250, 
135 S.E. 845, 1926 Ga. LEXIS 56 (1926). 

Where defendant disclaims title 
and possession, owner or landowner 
not bound if not party. — When in an 
action for land, the defendant disclaims 
both title and right of possession, and a 
judgment thereupon is rendered against 
defendant in favor of the plaintiff, the 
same does not bind or conclude the true 
owner or landlord as to title, when the 
latter is neither a party to the action nor 
had any notice of the action. Sanford v. 
Tanner, 114 Ga. 1005, 41 S.E. 668, 1902 
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Ga. LEXIS 860 (1902); Hodges v. Stuart 
Lumber Co., 140 Ga. 569, 13 Ga. App. 419, 
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79 S.E. 225, 79 S.E. 462, 1913 Ga. App. 
LEXIS 182 (1913). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 27. 


C.J.S. 
28A C.J.S., Ejectment, § 51 et seq. 


44-11-6. Disclaimer by defendant; effect on costs. 


A defendant in ejectment may disclaim any claim of title or right of 
possession. After such disclaimer is filed, such defendant shall not be 


liable for any future court costs. 


History. 
Orig. Code 1863, § 3274; Code 1868, 
§ 3285; Code 1873, § 3361; Code 1882, 


§ 3361; Civil Code 1895, § 5003; Civil 
Code 1910, § 5581; Code 1933, § 33-112. 


JUDICIAL DECISIONS 


Defendant can plead not guilty or 
file disclaimer. — The defendant in 
ejectment may at the first term file a 
disclaimer of title or of possession, after 
which defendant will not be liable for 
future costs, or, among others, defendant 
may file a plea of not guilty. Elliott v. 
Robinson, 192 Ga. 682, 16 S.E.2d 433, 
1941 Ga. LEXIS 548 (1941). 

Limits on liability after disclaimer. 
— Where one of defendants in ejectment 
asserts no interest in the land, nor any 
claim against any of the plaintiffs, and 
having disclaimed any claim of title or 
right of possession, defendant could not be 
liable for any future costs, and in the 
event of another trial, defendant’s only 
liability would be the possibility of a judg- 
ment against defendant for mesne profits. 
Reese v. Baker, 197 Ga. 265, 29 S.E.2d 
412, 1944 Ga. LEXIS 264 (1944). 

Disclaimer does not dismiss action. 
— A defendant on filing a disclaimer, is 
not entitled to have the action dismissed 
as to that defendant; as the plaintiff may 
prove that plaintiff was in actual posses- 


sion, and then take a verdict on the dis- 
claimer of title. Killen v. Compton, 60 Ga. 
116, 1878 Ga. LEXIS 390 (1878). 

Disclaimer, unless withdrawn, is 
conclusive. Shingler v. Bailey, 135 Ga. 
666, 70 S.E. 563, 1911 Ga. LEXIS 39 
(1911). 

Defendant’s plea for set off and 
plaintiffs recovery limited to land de- 
scribed in demises. — Where a not 
guilty plea is filed in an ejectment action, 
and is amended by a plea seeking to set off 
the value of permanent improvements 
placed on the land by defendant against 
mesne profits and to impress a lien upon 
the land for any balance, the issues thus 
raised are restricted to the land described 
in the demises. If the plaintiff prevails, 
the sheriff will put plaintiff in possession 
of only the land so described. Even if the 
defendant might be in possession of other 
land, and makes permanent improve- 
ments on such land, those facts are out- 
side the issues made by the pleadings, and 
wholly irrelevant to the case. Elliott v. 
Robinson, 192 Ga. 682, 16 S.E.2d 433, 
1941 Ga. LEXIS 548 (1941). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 37. 


C.J.S. 
28A C.J.S., Ejectment, § 66. 
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44-11-7, Recovery of mesne profits. 


(a) By adding a count in his petition and submitting the evidence to 
the jury, the plaintiff in ejectment may recover by way of damages all 
such sums of money to which he may be entitled by way of mesne 
profits, together with the premises in dispute. 


(b) No plaintiff in ejectment shall have and maintain a separate 
action in his behalf for the recovery of mesne profits which may have 
accrued to him from the premises in dispute. 


History. 

Laws 1839, Cobb’s 1851 Digest, p. 489; 
Code 1863, §§ 3269, 3270; Code 1868, 
§§ 3280, 3281; Code 18738, §§ 3356, 3357; 
Code 1882, §§ 3356, 3357; Civil Code 
1895, §§ 4997, 4998; Civil Code 1910, 


$$ 5575, 5576; Code 1933, §§ 33-104, 33- 
105. 


Cross references. 
Form to be used in action for recovery of 
real estate and mesne profits, § 9-10-200. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Bar To SEPARATE ACTION 


General Consideration 


History of action of ejectment. — At 
common law, the action of ejectment was 
originally a fictitious action, by a tenant 
ousted of the tenant’s term, in effect an 
action of trespass. The title of the freehold 
was not formally and directly in issue and 
the remedy was in damages only. In the 
modern development of the law, the fiction 
passed out and the action is now generally 
by one claiming ownership of real prop- 
erty to recover title and possession, to- 
gether with rents and revenues, usually 
called mesne profits, and damages result- 
ing from the unlawful detention. Sweat v. 
Atlantic Coast Line R.R., 81 F.2d 492, 
1936 U.S. App. LEXIS 3470 (5th Cir. 
1936). 

O.C.G.A. § 44-11-7 refers only to 
plaintiffs in ejectment and says noth- 
ing of the defendant. Moody v. McHan, 
66 Ga. App. 29, 16 S.E.2d 889, 1941 Ga. 
App. LEXIS 103 (1941). 

Count for mesne profits may be in 
name of nominal plaintiff. Shadwick v. 
McDonald, 15 Ga. 392, 1854 Ga. LEXIS 51 
(1854). 

Value of premises is material evi- 
dence on question of mesne profits 


only. Roe v. Doe, 42 Ga. 403, 1871 Ga. 
LEXIS 75 (1871). 

Mesne profits recoverable up to fi- 
nal judgment. — While in an action of 
ejectment, mesne profits may be recovered 
up to the time of the final judgment, this 
exception to the general rule is based on 
0.C.G.A. § 44-11-7. Lankford v. Dockery, 
85 Ga. App. 86, 67 S.E.2d 800, 1951 Ga. 
App. LEXIS 1005 (1951). 

Mesne profits recoverable. — In an 
ejectment action, the trial court erred in 
adopting the special master’s finding that 
concluded that the ejector was entitled to 
recover the property but had no right to 
recover mesne profits because a plaintiff 
in an ejectment action may seek recovery 
of mesne profits, such as rental income 
from the land. Small v. Irving, 291 Ga. 
316, 729 S.E.2d 323, 2012 Ga. LEXIS 639 
(2012). 

Defendant not liable for mesne 
profits taken, prior to defendant’s 
own entry, by those under whom defen- 
dant claims. Gardner v. Granniss, 57 Ga. 
539, 1876 Ga. LEXIS 169 (1876). 

No liability for increments from im- 
provements. — A defendant in ejectment 
cannot be compelled to pay an enhance- 
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ment amount as rent in consequence of 
defendant’s own improvements. That rule 
applies though defendant is a trespasser. 
Dean v. Feely, 69 Ga. 804, 1883 Ga. LEXIS 
121 (1883). 

Plaintiff owner not entitled to re- 
cover mesne profits for time prior to 
requisition of title. Patellis v. Tanner, 
199 Ga. 304, 34 S.H.2d 84, 1945 Ga. 
LEXIS 304 (1945). 

Mesne profits and land value unre- 
lated to subsequent action for breach 
of warranty. — The mesne profits and 
the value of land involved in an ejectment 
action have no connection with the mea- 
sure of damages recoverable in a subse- 
quent action by the vendee, who has lost 
the land, against the vendor on breach of 
warranty. Cook v. Pollard, 50 Ga. App. 
752, 179 S.E. 264, 1935 Ga. App. LEXIS 
278 (1935). 

Where grantor entitled to cancella- 
tion of deed for fraud or mental inca- 
pacity of grantor, the grantor is also 
entitled to the rents and profits of the land 
for the time that the grantee was wrong- 
fully in possession. Moody v. McHan, 66 
Ga. App. 29, 16 S.E.2d 889, 1941 Ga. App. 
LEXIS 103 (1941). 

Heir may petition to recover rents 
and land for period grantee in wrong- 
ful possession. — Where the heir, or 
devisee under a will of the deceased 
grantor, petitions to set aside the deed of 
the grantee, the heir, or devisee, may 
ordinarily, under a proper allegation, ask 
in the same petition to recover rents and 
profits for the time during which the 
grantee was in wrongful possession. 
Moody v. McHan, 66 Ga. App. 29, 16 
S.E.2d 889, 1941 Ga. App. LEXIS 103 
(1941). 

Rent of sawmill is an element of 
damages. Morris v. Tinker, 60 Ga. 466, 
1878 Ga. LEXIS 508 (1878). 

Recovery in ejectment as bar to 
trespass, see Cunningham v. Morris, 19 
Ga. 583, 1856 Ga. LEXIS 231 (1856). 

Burden of proof on claimant of 
mesne profits. — One who in an action to 
recover land claims mesne profits has the 
burden of producing evidence to show en- 
titlement to some amount. Patellis v. Tan- 
ner, 199 Ga. 304, 34 S.E.2d 84, 1945 Ga. 
LEXIS 304 (1945). 

O.C.G.A. § 44-11-7 on damages for 
trespass not applicable. — O.C.G.A. 
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§ 51-9-6 which limits claims for damages 
in cases of continuous trespass to those 
incurred before suit is filed did not apply 
in an ejectment action by a landowner 
against an outdoor sign company. Outdoor 
Sys. v. Woodson, 221 Ga. App. 901, 473 
S.E.2d 204, 1996 Ga. App. LEXIS 747 
(1996). 


Bar to Separate Action 


Rule at common law changed. — 
0.C.G.A. § 44-11-7 changed the common 
law which was to the effect that a plaintiff 
in ejectment must resort to a separate 
action for mesne profits. Shadwick v. Mc- 
Donald, 15 Ga. 392, 1854 Ga. LEXIS 51 
(1854); Cobb v. Wrightsville & T.R.R., 129 
Ga. 377, 58 S.E. 862, 1907 Ga. LEXIS 383 
(1907); Brydie v. Pritchard, 97 Ga. App. 1, 
101 S.E.2d 915, 1958 Ga. App. LEXIS 688 
(1958). 

Applicability of O.C.G.A. § 44-11-7(b). 
— The prohibitory terms of O.C.G.A. 
§ 44-11-7(b) apply only to those persons 
who have as plaintiffs in a prior ejectment 
action recovered possession. Brydie v. 
Pritchard, 97 Ga. App. 1, 101 S.E.2d 915, 
1958 Ga. App. LEXIS 688 (1958). 

The requirement that recovery of prop- 
erty and mesne profits be in one action 
only applies to those persons who have as 
plaintiffs in a prior ejection action recov- 
ered possession; thus, an equitable peti- 
tion by an executor to enjoin the defen- 
dant’s building on real estate will not bar 
as an ejectment the defendant’s right to 
sue for mesne profits after title is shown to 
be in defendant. Parker v. Salmons, 113 
Ga. 1167, 39 S.E. 475, 1901 Ga. LEXIS 
534 (1901); Jones v. Cliett, 114 Ga. 673, 40 
S.E. 719, 1902 Ga. LEXIS 756 (1902). 

Heirs of one tenant in common cannot 
have an equitable accounting for personal 
property of their ancestor against another 
cotenant, and mesne profits accruing prior 
to the testator’s death are not realty; in 
such a case, the requirement that eject- 
ment and mesne profits be sued for in one 
action does not apply. Smith v. Smith, 141 
Ga. 498, 141 Ga. 629, 81 S.E. 895, 1914 
Ga. LEXIS 83 (1914). 

Abandonment of ejectment count 
does not prohibit continuance of ac- 
tion for profits. — The mere abandon- 
ment of the count in ejectment by the 
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plaintiff who has not had a prior recovery 
in such action is not such a prior recovery 
as would prohibit the continuance of the 
action for mesne profits. Brydie v. Prit- 
chard, 97 Ga. App. 1, 101 S.E.2d 915, 1958 
Ga. App. LEXIS 688 (1958). 

One who has filed an action in eject- 
ment in the fictitious form with a count for 
mesne profits may, by showing that since 
the commencement of the action the indi- 
vidual has parted with title to the land in 
dispute, abandon the ejectment element 
and proceed for mesne profits only during 
the time the individual claims to have 
been the owner of the land. Brydie v. 
Pritchard, 97 Ga. App. 1, 101 S.E.2d 915, 
1958 Ga. App. LEXIS 688 (1958). 

Where parties agree to limit issues 
at trial, later action for mesne profits 
barred. — Where parties, through coun- 
sel, agree to limit the issues to recovery of 
the real property in ejectment, and the 
plaintiff wins, the plaintiff may not later 
sue for mesne profits. Neil v. Harris, 133 
Ga. 493, 66 S.E. 246, 1909 Ga. LEXIS 255 
(1909). 

Regardless of form of action to re- 
cover land, separate action for mesne 
profits barred. — Whether an action 
brought for the recovery of land is in the 
form of ejectment, or a complaint for land 
in the statutory form, or an equitable 
petition for the recovery of the land, the 
plaintiff cannot thereafter, in a separate 
action, recover mesne profits against the 
same defendant for rents which may have 
accrued to plaintiff from the premises in 
dispute. Moody v. McHan, 66 Ga. App. 29, 
16 S.E.2d 889, 1941 Ga. App. LEXIS 103 
(1941). 

When the plaintiffs in a former action, 
brought for the recovery of the land, took a 
judgment favorable to themselves, 
whether it was in terms that they should 
recover the land, or merely that they had 
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a right to recover, and that the same be 
partitioned, they should in that action 
also have had settled and adjudicated the 
question of mesne profits. They had the 
right to eliminate that question from that 
action if they wished to; but, when it was 
once eliminated, it ceased to exist as a 
basis of a claim on the part of these 
plaintiffs against the defendant, and it 
could not be revived and insisted upon in a 
separate action. Milton v. Milton, 176 Ga. 
88, 166 S.E. 857, 1932 Ga. LEXIS 392 
(1932). 

New trial may be granted on ques- 
tion of mesne profits alone, without 
including the issue of rights to the real 
property. Cowart v. Strickland, 149 Ga. 
397, 100 S.E. 447, 1919 Ga. LEXIS 255 
(1919). 

When the Supreme Court of Georgia 
has reversed a decision for plaintiff in an 
ejection action as regards mesne profits, 
due to improper amendment for such prof- 
its without notice to defendant by plaintiff 
the Supreme Court will permit the plain- 
tiff if under O.C.G.A. § 5-6-8 to give ap- 
propriate notice to the defendant and to 
bring action for the profits. Brown v. Ty- 
son, 150 Ga. 598, 104 S.E. 420, 1920 Ga. 
LEXIS 242 (1920). 

Mesne profits accruing up to appeal 
not recoverable in separate action. — 
The mesne profits accruing to the plaintiff 
up to the time of the verdict can be recov- 
ered only in that proceeding and upon 
proper pleadings therefor. Those accruing 
thereafter, and while the case is on appeal 
to the Supreme Court of Georgia, can be 
recovered only in the manner pointed out 
in Brown v. Tyson, 150 Ga. 598, 104 S.E. 
420 (1920). This is the plaintiffs exclusive 
remedy, and plaintiff cannot maintain a 
separate and independent action, to re- 
cover therefor. The petition is therefore 
subject to demurrer (now motion to dis- 
miss) and should be dismissed. Beetles v. 
Steadham, 187 Ga. 601, 1 S.E.2d 431, 
1939 Ga. LEXIS 424 (1939). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 54 et seq. 


C.J.S. 
28A C.J.S., Ejectment, § 139 et seq. 
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44-11-8. Setoff of value of improvements against mesne profits 


by trespasser. 


A trespasser may not set off improvements in an action brought for 
mesne profits except when the value of the premises has been increased 
by the repairs or improvements which have been made. In that case, the 
jury may take into consideration the improvements or repairs and may 
diminish the profits by that amount but not below the sum which the 
premises would have been worth without such improvements or re- 


pairs. 


History. 
Orig. Code 1863, § 3397; Code 1868, 
§ 8416; Code 1873, § 3468; Code 1882, 


§ 3468; Civil Code 1895, § 5087; Civil 
Code 1910, § 5671; Code 1933, § 33-106. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-11-8 does not allow an 
excess recovery by trespasser who 
sued for mesne profits, and hence 
states a different rule than O.C.G.A. § 44- 
11-9, regulating the set off of improve- 
ments by one who took possession bona 
fide. Beverly v. Burke, 9 Ga. 440, 1851 Ga. 
LEXIS 35 (1851); Dean v. Feely, 69 Ga. 
804, 1883 Ga. LEXIS 121 (1883); Dudley v. 
Johnson, 102 Ga. 1, 29 S.E. 50, 1897 Ga. 
LEXIS 485 (1897); Moate v. Rives, 146 Ga. 
425, 91 S.E. 420, 1917 Ga. LEXIS 329 
(1917). 

O.C.G.A. § 44-11-8 inapplicable to 
equitable proceeding for accounting 


and partition. Smith v. Smith, 141 Ga. 
498, 141 Ga. 629, 81 S.E. 895, 1914 Ga. 
LEXIS 83 (1914). 

Basis for setoff amount. — The in- 
creased value of the premises is the sub- 
ject matter of setoff, and not the actual 
value of the improvements. Roe v. Doe, 39 
Ga. 328, 1869 Ga. LEXIS 213 (1869). 

Setoff of improvements made by 
spouse. — The husband of a legatee and 
life tenant may not setoff the value of 
improvements made by his wife, when he 
is sued by another legatee. Burns v. Rich- 
ardson, 145 Ga. 430, 89 S.E. 418, 1916 Ga. 
LEXIS 353 (1916). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Ejectment, § 57. 
Am. Jur. Pleading and Practice 
Forms. 

14 Am. Jur. Pleading and Practice 
Forms, Improvements, § 2. 


44-11-9. Setoff of value of improvements against mesne profits 
by adverse claimant; right of plaintiff to election; pay- 
ment by defendant to plaintiff and acquisition of title; 


sale; levy; molding of decree; title of purchaser. 


(a) In all actions for the recovery of land, the defendant who has a 
bona fide possession of the land under adverse claim of title may set off 
the value of all permanent improvements placed on the land in good 
faith by himself or other bona fide claimants under whom he claims. If 
the legal title to the land is found to be in the plaintiff and if the value 
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of such improvements at the time of the trial exceeds the mesne profits, 
the jury may render a verdict in favor of the plaintiff for the land and 
in favor of the defendant for the amount of the excess of the value of the 
improvements over the mesne profits. 


(b) The verdict mentioned in subsection (a) of this Code section shall 
find the value of the land itself at the time of the trial. Such verdict 
shall give the plaintiff the right: 


(1) To have and recover the premises subject to the payment to the 
defendant of the excess of the value of the improvements over the 
mesne profits, such payment to be made by the plaintiff to the 
defendant within such time as may be fixed by the court in the decree; 
or 


(2) To receive from the defendant the value of the land and the 
mesne profits found by the jury to be due to the plaintiff, such 
payment to be made by the defendant to the plaintiff within such 
time as the court may direct by its decree. 


In the event that the plaintiff fails to make the payment pursuant to 
paragraph (1) of this subsection within the time allowed in the decree, 
the defendant shall have the right to pay to the plaintiff the value of the 
land and the mesne profits in accordance with paragraph (2) of this 
subsection. In all cases in which a setoff of improvements is sought in 
excess of mesne profits, the jury shall have the right to fix the time from 
which mesne profits shall be allowed. 


(c) Upon the defendant making the payment to the plaintiff with all 
court costs of the proceedings, the defendant shall then acquire and 
have all the right and title the plaintiff had and held in and to the 
property in dispute. The court may by its decree require the plaintiff to 
make such titles to the lands in dispute as may be necessary in the 
premises, or to have the premises sold by a commissioner appointed by 
the court and the proceeds of such sale divided between the plaintiff 
and the defendant in the ratio or proportion that the value of the land 
itself bears to the amount of the excess of value of improvements over 
the mesne profits, or to recover the value of the land itself together with 
the amount of any excess of the value of the mesne profits over and 
above the value of the improvements. In case the plaintiff elects to 
recover the value of the land itself together with the amount of the 
excess of value of mesne profits over the value of the improvements, any 
fi. fa. issued upon the verdict and judgment entered therein shall be 
levied upon the lands and improvements; and the same shall be sold by 
the sheriff after due advertisement under the law governing sheriffs’ 
sales. 


(d) In those cases contemplated by this Code section, the court shall 
mold a decree to carry out and effectuate fully the provisions of the 
verdict. 
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(e) The purchaser of the premises, whether the same are sold by a 
commissioner appointed by the court or by the sheriff under a fi. fa. as 
provided in subsection (c) of this Code section, shall acquire all the 


right, title, and interest in the land and the improvements owned and 


possessed by the plaintiff or the defendant. 


History. 

Ga. L. 1897, p. 79, § 1; Civil Code 1910, 
§§ 5587, 5588, 5589, 5590; Code 1933, 
§§ 33-107, 33-108, 33-109, 33-110. 


Cross references. 
Setoff of improvements by one in bona 
fide possession, § 13-7-10. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Goop Farru AnD NOTICE 
PLEADINGS 

Jury INSTRUCTIONS 
REMEDIES 


General Consideration 


Section constitutional. — O.C.G.A. 
§ 44-11-9, regulating the rights of setoff 
by a bona fide holder of property, and 
procedures thereunder, is constitutional. 
Mills v. Geer, 111 Ga. 275, 36 S.E. 673, 
1900 Ga. LEXIS 530 (1900); Bellinger v. 
Thompson, 112 Ga. 111, 37 S.E. 110, 1900 
Ga. LEXIS 55 (1900); Ayer v. Chapman, 
147 Ga. 715, 95 S.E. 257, 1918 Ga. LEXIS 
120 (1918). 

O.C.G.A. § 44-11-9 contemplates 
that defendant in ejectment, who has 
made permanent improvements, may 
set them off against a successful plaintiff 
in such action. Mid-State Homes, Inc. v. 
Johnson, 218 Ga. 397, 128 S.E.2d 197, 
1962 Ga. LEXIS 511 (1962). 

No set-off allowed. — Where the de- 
fendant in a dispossessory action was the 
tenant of an aunt, who held a life estate in 
the property in question, the trial court 
correctly ruled that the individual was a 
tenant at sufferance, that a dispossessory 
action would lie, and that the tenant was 
not entitled to a set-off, under O.C.G.A. 
§ 44-11-9 for improvements. Fallin v. 
Rule, 194 Ga. App. 865, 392 S.E.2d 314, 
1990 Ga. App. LEXIS 375 (1990). 

Section strictly construed. — 
0.C.G.A. § 44-11-9, while in conformity 
with what has become recognized equi- 


table principles, is nevertheless contrary 
to the early common-law rule and by its 
terms, the right to an equitable setoff is 
greatly enlarged and extended. Accord- 
ingly, the words “permanent improve- 
ments bona fide placed thereon” must be 
given a strict rather than liberal and 
general interpretation. Tennessee, Ala. & 
Ga. Ry. v. Zugar, 193 Ga. 386, 18 S.E.2d 
758, 1942 Ga. LEXIS 407 (1942). 

Value of all improvements recover- 
able. — O.C.G.A. § 44-11-9 wrought a 
great change in providing that the value 
of all improvements as described can be 
recovered. If the recovery for permanent 
improvements did not exceed the mesne 
profits, it is obvious that the purposes of 
0.C.G.A. § 44-11-9 would fail in many, if 
not most, instances. Since the passage of 
0.C.G.A. § 44-11-9, all improvements 
might be recovered. Harper v. Durden, 
177 Ga. 216, 170 S.E. 45, 1933 Ga. LEXIS 
151 (1933). 

When one sought the aid of equity in 
recovering land, the court was allowed to 
make compensation for improvements a 
condition of relief; judgment ordering 
landowners to pay for improvements on 
their property was affirmed where the 
testimony at trial amply supported the 
trial court’s conclusion that the improve- 
ments on the land were placed in good 


137 


44-11-9 
General Consideration (Cont’d) 


faith. Gay v. Strain, 261 Ga. App. 708, 583 
S.E.2d 529, 2003 Ga. App. LEXIS 745 
(2003). 

Valuation of improvements and ac- 
counting for mesne profits. — In an 
action by remainderman, where the im- 
provements were made during the pen- 
dency of a precedent life estate by the 
defendant bona fide in possession under 
an adverse claim of title, the value of the 
improvements is to be estimated at the 
time of the bringing of the action, and the 
defendant need only account for mesne 
profits accruing subsequently to the fall- 
ing in of the life estate. Hawks v. Smith, 
141 Ga. 422, 81 S.E. 200, 1914 Ga. LEXIS 
235 (1914); Burns v. Richardson, 145 Ga. 
430, 89 S.E. 418, 1916 Ga. LEXIS 353 
(1916); Ayer v. Chapman, 147 Ga. 715, 95 
S.E. 257, 1918 Ga. LEXIS 120 (1918). 

Plaintiff may not recover as mesne 
profits the increased income from de- 
fendant’s improvements. — Where the 
defendant in an action to recover land is in 
bona fide possession under adverse claim 
of title, the mesne profits are to be as- 
sessed upon the value of the property as it 
stood when the defendant’s title accrued, 
and the plaintiff may not recover the in- 
creased income as mesne profits from im- 
provements the defendant made in good 
faith. Norris v. Richardson, 151 Ga. 31, 
105 S.E. 493, 1921 Ga. LEXIS 187 (1921); 
Winn v. Rainey, 153 Ga. 641, 113 S.E. 8, 
1922 Ga. LEXIS 188 (1922). 

Sale of recovered land to provide 
for improvements. — 0.C.G.A. § 44- 
11-9 authorizes an allowance to a defen- 
dant, in the same ejectment case in which 
the plaintiff recovers, of any excess in 
value of the defendant’s improvements on 
the land involved over the mesne profits 
and in proper cases provides for a sale of 
the recovered land by a commissioner and 
a division of the proceeds between the 
parties in the ratio or proportion that the 
value of the land itself bears to the 
amount of said excess of value of improve- 
ments over the mesne profits. Smith v. 
Bailey, 183 Ga. 869, 189 S.E. 905, 1937 
Ga. LEXIS 418 (1937). 

Under O.C.G.A. § 44-11-9 perma- 
nent improvements may be setoff 
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against remaindermen who recover 
land. Harper v. Durden, 177 Ga. 216, 170 
S.E. 45, 1933 Ga. LEXIS 151 (1933). 

Where improvements placed pursu- 
ant to agreement with one tenant no 
recovery from cotenant. — Party in 
possession of premises, seeking to recover 
the value of the improvements erected 
upon the property in question in virtue of 
a contract with owner of undivided one- 
half interest who agreed to make a will 
giving the possessor fee simple title to the 
entire property if the possessor would 
repair it and render certain personal ser- 
vices to partial owner, cannot recover for 
such improvements as against adminis- 
trator of deceased owner of other undi- 
vided one-half interest. Bowles v. White, 
206 Ga. 343, 57 S.E.2d 187, 1950 Ga. 
LEXIS 342 (1950). 

Recovery for improvements placed 
by tenant of adverse possessor. — A 
tenant who leases land from a bona fide 
possessor under adverse claim of right, 
may setoff, in an action brought against 
the tenant by the true owner, the value of 
permanent improvements that the tenant 
placed on the property. Moate v. Rives, 146 
Ga. 425, 91 S.E. 420, 1917 Ga. LEXIS 329 
(1917). 

Improvements by adverse pos- 
sessor who neither ousted nor noti- 
fied tenant in common. — The right ofa 
defendant in adverse possession to setoff 
the value of improvements does not apply 
where a tenant in common was not 
ousted, nor given notice of adverse posses- 
sion by the defendant, and where there is 
no contract transferring title from plain- 
tiffs to defendant. Smith v. Smith, 141 Ga. 
498, 141 Ga. 629, 81 S.E. 895, 1914 Ga. 
LEXIS 83 (1914). 

Permanent improvements by ten- 
ant of holder of void deed. — Perma- 
nent improvements having been made by 
the tenant of the holder of a void deed, as 
a part of the terms of a rental contract 
which was ratified and adopted by the 
owner, the holder of such void deed is not 
entitled to receive credit for the value of 
such permanent improvements placed 
upon the premises by such tenant, in an 
accounting for such rents and profits. Yu- 
delson v. Northwestern Mut. Life Ins. Co., 
193 Ga. 518, 18 S.E.2d 833, 1942 Ga. 
LEXIS 415 (1942). 


138 


44-11-9 


Party in possession under bond for 
title, or verbal agreement to buy land, 
is not a bona fide holder under adverse 
claim of title, and may not setoff the value 
of permanent improvement. Puckett v. 
Heaton, 153 Ga. 69, 111 S.E. 402, 1922 
Ga. LEXIS 15 (1922). 

Setoff of mortgagee’s improve- 
ments generally. — The right of a mort- 
gagee in possession to setoff the improve- 
ments placed upon property is not 
controlled by O.C.G.A. § 44-11-9 where 
the action is not for the recovery of land, 
but is an equity case for an accounting by 
a trustee. However, the equity rule does 
not differ essentially from the statutory 
rule. That section allows the setoff for 
improvements only if placed thereon by 
the mortgagee personally or other bona 
fide claimants under whom the mortgagee 
claims, and the equity rule provides that 
the plaintiff will be compelled to reim- 
burse the occupant for expenditures. Ei- 
ther of these rules would require a dis- 
bursement by the party to be reimbursed. 
Yudelson v. Northwestern Mut. Life Ins. 
Co., 193 Ga. 518, 18 S.E.2d 833, 1942 Ga. 
LEXIS 415 (1942). 

Mortgagee may not recover for im- 
provements made without mortgag- 
or’s consent. — As to permanent im- 
provements, a mortgagee in possession is 
not authorized, without the consent of the 
mortgagor, to make such improvements 
and thereby increase the burden on the 
mortgagor upon a redemption of the prem- 
ises. Yudelson v. Northwestern Mut. Life 
Ins. Co., 193 Ga. 518, 18 S.E.2d 833, 1942 
Ga. LEXIS 415 (1942). 

Recovery of mesne profits not 
barred by possession in receiver. — 
The fact that the property was in posses- 
sion of the receiver as property of defen- 
dant’s grantor will not itself prevent a 
recovery of mesne profits. Acme Brewing 
Co. v. Central R.R. & Banking Co., 115 Ga. 
494, 42 S.E. 8, 1902 Ga. LEXIS 464 
(1902). 

Mesne profits recoverable. — In an 
ejectment action, the trial court erred in 
adopting the special master’s finding that 
concluded that the ejector was entitled to 
recover the property but had no right to 
recover mesne profits because a plaintiff 
in an ejectment action may seek recovery 
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of mesne profits, such as rental income 
from the land. Small v. Irving, 291 Ga. 
316, 729 S.E.2d 323, 2012 Ga. LEXIS 639 
(2012). 

Defendant may not claim as assets 
to avoid bankruptcy improvements 
conveyed by him. — The right to setoff 
the value of permanent improvements 
against a demand for mesne profits is one 
which inures to the successor in title of 
the person by whom such improvements 
were made while the latter was in adverse 
possession. Thus, if a defendant in a bank- 
ruptcy proceeding conveys property to a 
spouse, with mention in the deed as to 
impending claims on the land, defendant 
cannot cite improvements made on the 
property as defendant’s own assets to 
avert bankruptcy. R.P. Brown & Co. v. 
Glover Grocery Co., 287 F. 709, 1923 U.S. 
App. LEXIS 2381 (5th Cir. 1923). 

One holding in good faith not guilty 
of trespass. — If it be true that notice of 
an adverse claim is not inconsistent with 
the good faith of a holder of land, it would 
seem, a fortiori, that one holding in good 
faith would not be guilty of a willful tres- 
pass in exercising the rights of ownership. 
Tennessee, Ala. & Ga. Ry. v. Zugar, 193 
Ga. 386, 18 S.E.2d 758, 1942 Ga. LEXIS 
407 (1942). 

Barbed wire fence as improvement. 
See Calhoun v. Babcock Bros. Lumber Co., 
198 Ga. 74, 30 S.E.2d 872, 1944 Ga. 
LEXIS 345 (1944). 


Good Faith and Notice 


Defendant must show improve- 
ments bona fide placed thereon. — In 
order to entitle the defendant in an eject- 
ment action, claiming to be a bona fide 
holder, to the provisions in defendant’s 
favor contained in O.C.G.A. § 44-11-9, de- 
fendant must show that defendant is not 
only a bona fide holder, but that the im- 
provements upon the property have been 
bona fide placed thereon. Zugar v. Tennes- 
see, A. & G. R. Co., 65 Ga. App. 658, 16 
S.E.2d 149, 1941 Ga. App. LEXIS 366 
(1941), rev’d, 193 Ga. 386, 18 S.E.2d 758, 
1942 Ga. LEXIS 407 (1942). 

“Bona fide” assumes absence of no- 
tice of adverse claim. — The words 
“bona fide” as used in the sense of a bona 
fide holder, or bona fide purchaser, carry 


139 


44-11-9 
Good Faith and Notice (Cont’d) 


as their technical, primary connotation 
the absence of notice or knowledge of an 
outstanding adverse claim. Tennessee, 
Ala. & Ga. Ry. v. Zugar, 193 Ga. 386, 18 
S.E.2d 758, 1942 Ga. LEXIS 407 (1942). 

“Adverse claim of title,” under 
O.C.G.A. § 44-11-9, need not be evi- 
denced by any writing. Walton v. Sikes, 
165 Ga. 422, 141 S.E. 188, 1927 Ga. 
LEXIS 420 (1927). 

Clear and definite notice nullifies 
claim for improvements. — Since 
O.C.G.A. § 44-11-9 must be taken as us- 
ing the words “bona fide placed thereon” 
in their primary technical sense, clear and 
definite notice of an adverse claim, as by 
an action in ejectment, as distinguished 
from imperfect notice, will nullify the 
right of the holder to claim that the im- 
provements were bona fide erected. How- 
ever, it is unquestionable that mere notice 
or knowledge of an adverse claim does not 
destroy the bona fide character of a rea- 
sonable and honest claim by one in pos- 
session. Tennessee, Ala. & Ga. Ry. v. 
Zugar, 193 Ga. 386, 18 S.E.2d 758, 1942 
Ga. LEXIS 407 (1942). 

Distinction exists between per- 
sonal and presumed notice. — A dis- 
tinction is drawn between personal notice, 
proven either by positive or presumptive 
evidence, and notice which is a mere legal 
presumption, and which does not, as a 
consequence, necessarily affect the con- 
science of the party. Harper v. Durden, 177 
Ga. 216, 170 S.E. 45, 1933 Ga. LEXIS 151 
(1933). 

Good faith unimpeached by mere 
constructive notice. — When the con- 
troversy is between the record owner of 
land and a defeated occupant seeking pay 
for improvements, constructive notice of 
the adverse title will not impeach the good 
faith of the occupant in putting better- 
ments on the land, and this can be done 
only by proof that the occupant had actual 
notice of the successful title when the 
improvements were made. Harper v. Dur- 
den, 177 Ga. 216, 170 S.E. 45, 1933 Ga. 
LEXIS 151 (1933). 

When conveyance has been prop- 
erly recorded, record is constructive 
notice of its contents, and of all inter- 
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ests, legal and equitable, created by its 
terms. Harper v. Durden, 177 Ga. 216, 170 
S.E. 45, 1933 Ga. LEXIS 151 (19383). 

Recordation of deed not necessar- 
ily conclusive as to good faith. — In an 
action for land, where the defendant 
seeks, under O.C.G.A. § 44-11-9, to setoff 
valuable improvements, the fact that the 
plaintiffs deed was duly recorded is not 
necessarily conclusive, as against the de- 
fendant, on the question of good faith. 
McKaig v. Hardy, 196 Ga. 582, 27 S.E.2d 
11, 1943 Ga. LEXIS 381 (1943). 

The fact that the plaintiff may have had 
a title deed or record at the time the 
defendant took possession of the lot does 
not necessarily show lack of good faith on 
the part of the defendant. Claxton v. Clax- 
ton, 214 Ga. 715, 107 S.E.2d 320, 1959 Ga. 
LEXIS 320 (1959). 

Purchaser need not make every 
possible search to determine if the pur- 
chaser’s title is bad. Norris v. Richardson, 
151 Ga. 31, 105 S.E. 493, 1921 Ga. LEXIS 
137 (1921). 

Payment of valuable consideration 
raises presumption of good faith. 
Harper v. Durden, 177 Ga. 216, 170 S.E. 
45, 1933 Ga. LEXIS 151 (1933). 

Improvements placed pending ac- 
tion may not be setoff. — Where, pend- 
ing an action to recover land, the defen- 
dant places improvements on it, 
defendant is not entitled to set them off 
under O.C.G.A. § 44-11-9. Harper v. Dur- 
den, 177 Ga. 216, 170 S.E. 45, 1933 Ga. 
LEXIS 151 (1933). 

The value of improvements placed upon 
land by a defendant pending an action 
brought by another to recover it from 
defendant cannot be setoff against the 
land itself, under O.C.G.A. § 44-11-9. 
Zugar v. Tennessee, A. & G. R. Co., 65 Ga. 
App. 658, 16 S.E.2d 149, 1941 Ga. App. 
LEXIS 366 (1941), rev’d, 193 Ga. 386, 18 
S.E.2d 758, 1942 Ga. LEXIS 407 (1942). 

Where a defendant enters upon land in 
good faith under an adverse claim of title, 
and, after an action is brought against 
defendant by one who has actual title to 
the property, erects improvements upon 
the land, it cannot be held that defendant 
has bona fide placed improvements 
thereon, so as to entitle defendant to setoff 
the value of such improvements against 
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the land. Zugar v. Tennessee, A. & G. R. 
Co., 65 Ga. App. 658, 16 S.E.2d 149, 1941 
Ga. App. LEXIS 366 (1941), rev'd, 193 Ga. 
386, 18 S.E.2d 758, 1942 Ga. LEXIS 407 
(1942). 

A person who enters onto land in the 
good faith belief that the person has title, 
but before the person makes improve- 
ments, is sued by the actual title holder is 
not entitled to setoff improvements the 
person makes subsequent to the actions 
commencement, if the person is made 
aware beforehand of the defects in title 
and the character of the plaintiffs title. 
Richards v. Edwardy, 138 Ga. 690, 76 S.E. 
64, 1912 Ga. LEXIS 658 (1912). 

Improvements made to land after 
knowledge of title defect. — A person 
who enters onto land in the good faith 
belief that the person has title, but before 
the person makes improvements, is sued 
by the actual title holder is not entitled to 
setoff improvements the person makes 
subsequent to the actions commencement, 
if the person is made aware beforehand of 
the defects in title and the character of the 
plaintiffs title. Richards v. Edwardy, 138 
Ga. 690, 76 S.E. 64, 1912 Ga. LEXIS 658 
(1912). 

Except against claim for mesne 
profits. — Defendants who improve land, 
pending an action may not set up the 
value of such improvements, except to 
extinguish the claim for mesne profits. 
Hinesley v. Stewart, 139 Ga. 7, 76 S.E. 
385, 1912 Ga. LEXIS 501 (1912). 

Defendant’s faith in own title, as 
against adverse one of which defen- 
dant was aware, is not enough to confer 
the right to reimbursement. Harper v. 
Durden, 177 Ga. 216, 170 S.E. 45, 1933 
Ga. LEXIS 151 (1933). 

Notice of improvement by another 
bona fide possessor. — A plaintiff who 
has title to land and sees another who is a 
bona fide possessor place valuable im- 
provements on the property, and does not 
give notice of title, is not subsequently 
estopped from asserting title. Kemp v. 
Hammock, 144 Ga. 717, 87 S.E. 1030, 
1916 Ga. LEXIS 102 (1916); Green v. Ellis, 
145 Ga. 241, 88 S.E. 976, 1916 Ga. LEXIS 
260 (1916). 

Good faith of possessor of land is 
generally an issue for the jury to con- 
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sider, and possessor’s knowledge of an 
opposing claim of title is a circumstance to 
be considered in this determination. 
Moate v. Rives, 146 Ga. 425, 91 S.E. 420, 
1917 Ga. LEXIS 329 (1917). 

Knowledge considered by jury to 
determine good faith. — One may be 
the possessor of land in good faith though 
aware of an opposing claim, where such 
knowledge would not of itself impute bad 
faith, if one enters in full confidence of 
title or the title of one under whom one 
immediately claims. But knowledge of an 
opposing claim of title is a cireumstance to 
be considered by the jury in determining 
one’s good faith. Claxton v. Claxton, 214 
Ga. 715, 107 S.E.2d 320, 1959 Ga. LEXIS 
320 (1959). 


Pleadings 


Defendant’s plea must allege value 
of premises. Moore v. Carey, 116 Ga. 28, 
42 S.E. 258, 1902 Ga. LEXIS 15 (1902). 

Plea must include value of profits 
and improvements. — A plea under 
O.C.G.A. § 44-11-9 must set forth the 
value of the land, the value of the perma- 
nent improvements claimed to have been 
placed thereon, and the amount of mesne 
profits admitted to be due, because the 
verdict must contain a finding with refer- 
ence to all three. A plea which fails to set 
forth the facts from which the jury can 
find the value of the land and the value of 
the mesne profits, as well as the value of 
the permanent improvements, is not a 
sufficient plea under the act, and should 
on proper and timely motion be stricken 
because of its insufficiency. Bridges v. 
Henry, 210 Ga. 415, 80 S.E.2d 173, 1954 
Ga. LEXIS 303 (1954). 


Jury Instructions 


Charge that good faith not neces- 
sarily destroyed by error of judgment 
or lack of diligence. — It is error to 
refuse a request to charge the jury that 
under O.C.G.A. § 44-11-9 “the good faith 
of the purchaser or the defendant who has 
possession is not necessarily destroyed by 
error of judgment or the failure to exercise 
all possible diligence.” Walton v. Sikes, 
165 Ga. 422, 141 S.E. 188, 1927 Ga. 
LEXIS 420 (1927). 

Charge as to obligation of true 
owner. — The court errs in charging the 
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jury as follows: “One who enters upon 
land under a conveyance from one not in 
possession, and, so far as appears, not 
having any color of title, enters and im- 
proves the premises at his peril. The true 
owner is under no obligation to account to 
him for taxes paid or for the cost of im- 
provements over and above the mesne 
profits accruing.” Walton v. Sikes, 165 Ga. 
422, 141 S.E. 188, 1927 Ga. LEXIS 420 
(1927). 

Timing and value of improvements 
question for jury. — Where the evidence 
demands a finding by the jury that valu- 
able permanent improvements were 
erected on the land while defendant’s pre- 
decessor in title was in actual possession 
under a claim adverse to that asserted by 
the plaintiffs, and would authorize, but 
does not demand, a finding by the jury 
that defendant placed such improvements 
on the land after it had been given to him 
and that the value of such improvements 
was in excess of the stipulated rental 
value of the property, it makes an issue of 
fact which it is the province of the jury to 
settle, and the trial judge errs in directing 
a verdict in favor of the plaintiffs for the 
premises sued for and for mesne profits. 
Parker v. Parker, 214 Ga. 509, 105 S.E.2d 
742, 1958 Ga. LEXIS 475 (1958). 

Judge may limit jury to facts dis- 
closed during trial. — The phrase “take 
into consideration all the facts and cir- 
cumstances of the case as they have trans- 
pired here in your presence” does not limit 
the jury to a consideration only of the facts 


PROPERTY 


44-11-9 


and circumstances of the case as they 
happened on the trial of the case, but does 
properly limit the jury to a consideration 
of the facts and circumstances of the case 
as they were disclosed to the jury on the 
trial of the case. Sheridan v. Haggard, 95 
Ga. App. 792, 99 S.E.2d 163, 1957 Ga. 
App. LEXIS 920 (1957). 


Remedies 


Election of remedies only after ver- 
dict. — The time for making an election 
does not arrive until after the verdict is 
rendered and the decree of the court has 
been entered. Acme Brewing Co. v. Cen- 
tral R.R. & Banking Co., 115 Ga. 494, 42 
S.E. 8, 1902 Ga. LEXIS 464 (1902). 

Election of remedies must be made 
available. — In an ejectment action, a 
trial court erred by adopting the recom- 
mendation of the special master that title 
be vested in the ejector and that the 
ejectee have a judgment against the ejec- 
tor in the amount of $60,000 because the 
trial court deprived the ejector of the ejec- 
tor’s statutory right to elect to recover the 
property within a period of time to be fixed 
by the trial court’s decree as set forth in 
0.C.G.A. § 44-11-9. Small v. Irving, 291 
Ga. 316, 729 S.E.2d 323, 2012 Ga. LEXIS 
639 (2012). 

No damage remedy if improve- 
ments admittedly exceed profits. — A 
plaintiff cannot take a money verdict 
where plaintiff admits that the value of 
the improvements exceeds mesne profits. 
Acme Brewing Co. v. Central R.R. & 
Banking Co., 115 Ga. 494, 42 S.E. 8, 1902 
Ga. LEXIS 464 (1902). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, §§ 123, 159. 
47 Am. Jur. 2d, Judicial Sales, § 234 et 


seq. 
Am. Jur. Pleading and Practice 
Forms. 


14 Am. Jur. Pleading and Practice 
Forms, Improvements, § 2. 
C.J.S. 

28A C.J.S., Ejectment, §§ 119 et seq., 
157. 50 C.J.S., Judicial Sales, § 39. 


ALR. 

Right to crops sown or grown by one 
wrongfully in possession of land, 39 A.L.R. 
958; 57 A.L.R. 584; 91 A.L.R. 102; 131 
A.L.R. 457. 

Right as against remainderman to al- 
lowance under statute for improvements 
made during continuance of life estate by 
one in possession under mistaken claim of 
title to fee, 89 A.L.R. 635. 

Betterment or occupying claimant acts 
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as available to plaintiff seeking affirma- 
tive relief, 137 A.L.R. 1078. 
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44-11-10. When previous warrantor may be codefendant. 


A previous warrantor of the title to the land in dispute may be a 
codefendant in an action of ejectment, provided he would be answerable 


in damages in case of eviction. 


History. 
Orig. Code 1863, § 3276; Code 1868, 
§ 3288; Code 1873, § 3364; Code 1882, 


§ 3364; Civil Code 1895, § 5006; Civil 
Code 1910, § 5584; Code 1933, § 33-115. 


JUDICIAL DECISIONS 


Warrantor defending action bound 
by subsequent judgment on war- 
ranty. — Where the warrantor having 
been notified of an action, conducted the 
defense of it under O.C.G.A. § 44-11-10, 


the warrantor is bound by the judgment 
rendered in a subsequent action on the 
warranty. Lord v. Cannon, 75 Ga. 300, 
1885 Ga. LEXIS 121 (1885). 


RESEARCH REFERENCES 


C.J.S. 
28A C.J.S., Ejectment, § 51 et seq. 


44-11-11. Necessity for substitution upon death of codefendant 


in ejectment. 


If a codefendant in any action of ejectment dies after the commence- 
ment of the action, the action may proceed against the surviving 
defendant without making the representative of the deceased codefen- 


dant a party. 


History. 
Orig. Code 1863, § 3374; Code 1868, 
§ 3393; Code 1873, § 3441; Code 1882, 


§ 3441; Civil Code 1895, § 5038; Civil 
Code 1910, § 5620; Code 1933, § 33-116. 


JUDICIAL DECISIONS 


Procedure upon death of sole de- 
fendant. — After the sole defendant in an 
action of ejectment has died, and another 
defendant has been brought in, and has 
pleaded to the merits, the action may 


proceed as to the latter, without making 
the representatives of the former a party. 
Gardner v. Granniss, 57 Ga. 539, 1876 Ga. 
LEXIS 169 (1876). 


RESEARCH REFERENCES 


C.J.S. 

28A C.J.S., Ejectment, § 51 et seq. 
ALR. 

Abatement by pendency of another ac- 


tion as affected by addition or omission of 
parties defendant in second suit, 44A.L.R. 
806. 
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44-11-12. Annexation of title abstract to petition. 


The plaintiff shall attach an abstract of the title relied on for recovery 
to the petition for the recovery of land and mesne profits. 


History. 
Ga. L. 1860, p. 43, § 1; Code 1863, 
§ 3312; Code 1868, § 3324; Code 1873, 


§ 3401; Code 1882, § 3401; Civil Code 
1895, § 5002; Civil Code 1910, § 5580; 
Code 1933, § 33-117. 


JUDICIAL DECISIONS 


Section requires abstract of title in 
addition to notice. — O.C.G.A. § 44- 
11-12 requires the annexation of an ab- 
stract of the title relied on for recovery in 
addition to notice of the title. Minor v. 
Sullivan, 220 Ga. 793, 141 S.E.2d 910, 
1965 Ga. LEXIS 634 (1965). 

Object of the abstract is not to show 
title in the plaintiff on the face of the 
pleadings, but only to give notice of what 
is relied upon at the trial. Yonn v. Pittman, 
82 Ga. 637, 9 S.E. 667, 1889 Ga. LEXIS 
313 (1889); Callahan v. Beeland, 170 Ga. 
760, 154 S.E. 226, 1930 Ga. LEXIS 234 
(1930); Segars v. Crump, 177 Ga. 665, 170 
S.E. 785, 1933 Ga. LEXIS 385 (1938). 

Petition may state that plaintiff 
“claims title” under abstract. — Where 
the petition departs from the statutory 
form and alleges that the plaintiff “claims 
title” under an abstract of title annexed to 
the petition, this is equivalent to an alle- 
gation that the plaintiffs title is as defined 
in the abstract. Dugas v. Hammond, 130 
Ga. 87, 60 S.E. 268, 1908 Ga. LEXIS 236 
(1908). 

No dismissal although inadmissible 
affidavit added to abstract. — Inclu- 
sion of an ex parte affidavit of possession 
in the abstract of title attached to the 
petition, did not make the petition subject 
to demurrer (now motion to dismiss) 
merely because the affidavit would not be 
admissible in evidence. Palmer v. Mann, 
206 Ga. 144, 56 S.E.2d 467, 1949 Ga. 
LEXIS 438 (1949). 


Declaration in ejectment is amend- 
able by adding abstract, which is a 
necessary part of the declaration. Camp v. 
Smith, 61 Ga. 449, 1878 Ga. LEXIS 149 
(1878); Carter v. Greer, 72 Ga. 897, 1884 
Ga. LEXIS 337 (1884); Oellrich v. Georgia 
R.R., 73 Ga. 389, 1884 Ga. LEXIS 135 
(1884). 

Abstract unnecessary in common- 
law ejection. — O.C.G.A. § 44-11-12’s 
requirement that an abstract of title be 
attached to the petition applies only to 
actions for recovery of land and mesne 
profits, not actions of ejectment brought in 
the common-law form. Georgia Iron & 
Coal Co. v. Allison, 116 Ga. 444, 42 S.E. 
794, 1902 Ga. LEXIS 134 (1902). 

Abstract unnecessary in injunc- 
tions against trespass. — The require- 
ment that a plaintiff attach to the peti- 
tion, an abstract of the title plaintiff relies 
on, does not apply to a plaintiff suing in 
equity to enjoin a trespass, such as cutting 
timber; such action is not an action to 
recover land. Fletcher v. Fletcher, 123 Ga. 
326, 51 S.E. 418, 1905 Ga. LEXIS 457 
(1905). 

Abstract unnecessary in petitions 
to reform deed. — A plaintiff who peti- 
tions in equity to reform a deed which the 
defendant had fraudulently altered, need 
not attach to the petition an abstract of 
the title relied on, in order to recover land 
and mesne profits. Prater v. Bennett, 98 
Ga. 413, 25 S.E. 510, 1896 Ga. LEXIS 56 
(1896). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 34. 


C.J.S. 
28A C.J.S., Ejectment, § 61. 
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44-11-13. When judgment conclusive of title. 


A judgment in ejectment shall be conclusive as to the title between 
the parties thereto unless the jury awards the plaintiff less than the fee. 


History. 
Orig. Code 1863, § 3275; Code 1868, 
§ 3286; Code 1873, § 3362; Code 1882, 


§ 3362; Civil Code 1895, § 5005; Civil 
Code 1910, § 5583; Code 1933, § 33-119. 


JUDICIAL DECISIONS 


Judgment in ejectment is conclu- 
sive where verdict is taken by con- 
sent, and will serve to exclude deeds 
offered by the defendant, which would set 
up a title independent of the one estab- 
lished in a prior ejectment involving the 
same lands between privies of the parties. 
McDowell v. Sutlive, 78 Ga. 142, 2 S.E. 
937, 1886 Ga. LEXIS 194 (1886). 

Issue of title must be tried. — 
0.C.G.A. § 44-11-13 is applicable only 
where the issue as to the title was actually 
litigated in the previous suit, but where 
the merits of the case were not adjudi- 
cated, the judgment is not conclusive. 
Banks v. Sirmans, 218 Ga. 413, 128 S.E.2d 
66, 1962 Ga. LEXIS 517 (1962). 

Tenant’s ability to litigate all issues. 
— Ajudgment in ejectment for a landlord 
against a tenant where the landlord relies 
for recovery upon privity existing between 
the parties, involving only the right of 
possession, is not conclusive in later ac- 
tion by the tenant, as the tenant cannot be 
bound on issues which the tenant could 
not litigate in the first action. Parker v. 
Stambaugh, 71 Ga. 735, 1883 Ga. LEXIS 
260 (1883); Vada Naval Stores Co. v. Sapp, 


148 Ga. 677, 98 S.E. 79, 1919 Ga. LEXIS 
24 (1919). 

Lesser estate involved in first trial. 
— 0.C.G.A. § 44-11-13 makes the judg- 
ment between the same real parties to the 
title conclusive against those parties, with 
the single exception that, if the fee was 
not involved, but a less estate, the claim- 
ant of the fee could sue again, though the 
claimant had been defeated on a trial of 
an estate less than a fee in the same land. 
Poore v. Rigsby, 206 Ga. 66, 55 S.E.2d 547, 
1949 Ga. LEXIS 610 (1949). 

Dismissal if controlling issue res 
judicata. — Upon application of O.C.G.A. 
§ 44-11-13 to the facts alleged in the 
plaintiffs petition, the defendant’s demur- 
rer (now motion to dismiss) based upon 
the ground that the controlling issue in 
the case was res adjudicata should have 
been sustained, and the court erred in 
overruling it. Merritt v. Hutchings, 168 
Ga. 734, 148 S.E. 916, 1929 Ga. LEXIS 
226 (1929). 

Generally, cases respecting title to 
land shall be tried in superior court 
where land lies. Pearson v. George, 211 
Ga. 18, 83 S.E.2d 598, 1954 Ga. LEXIS 
458 (1954). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 50. 


C.J.S. 
28A C.J.S., Ejectment, § 126 et seq. 


44-11-14, Issuance of writ of possession; levy and sale clause. 


When a verdict in ejectment is rendered in favor of the plaintiff and 


a judgment is entered thereon, the clerk of the superior court shall issue 
a writ of possession in which the clerk shall incorporate a clause 
directing the sheriff to collect by levy and sale of the defendant’s 
property all sums of money awarded to the plaintiff in ejectment as 
mesne profits and costs. 
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History. 
Orig. Code 1863, § 3559; Code 1868, 
§ 3582; Code 1873, § 3637; Code 1882, 
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§ 3637; Civil Code 1895, § 5418; Civil 
Code 1910, § 6023; Code 1933, § 33-120. 


JUDICIAL DECISIONS 


Writ must describe land exactly. — 
In an action to recover land, the plaintiff 
in the petition must describe land with 
such certainty that the sheriff can deliver 
possession to plaintiff in accordance with 
writ, if the decision be in plaintiffs favor. 
Harwell v. Foster, 97 Ga. 264, 22 S.E. 994, 
1895 Ga. LEXIS 357 (1895); Hollywood 
Cem. Corp. v. Hudson, 133 Ga. 271, 65 
S.E. 777, 1909 Ga. LEXIS 208 (1909); 
Williams v. Perry, 136 Ga. 453, 71 S.E. 
886, 1911 Ga. LEXIS 103 (1911). 

No writ if plaintiff does not de- 
scribe exact tract claimed. — If the 
plaintiff sues for a certain number of acres 
embraced in a larger tract, but only de- 
scribes the larger tract, such petition is 
too indefinite to be made the basis of a 
recovery. Harwell v. Foster, 97 Ga. 264, 22 
S.E. 994, 1895 Ga. LEXIS 357 (1895). 

If verdict too vague for sheriff to 
find land. — If the verdict is intended to 
find for the plaintiff only a portion of the 
premises sued for, but that verdict is so 
vague in description that the sheriff can- 
not ascertain and locate with certainty 
what land is involved, no writ of posses- 


sion should be issued. Hicks v. Brinson, 
100 Ga. 595, 28 S.E. 380, 1897 Ga. LEXIS 
109 (1897). 

Injunction if verdict vague. — An 
injunction to enjoin the execution of a writ 
may be had in a proper case, as when the 
jury verdict is too vague to permit proper 
execution and removal of part of a brick 
wall would destroy the building to which 
it was attached. Hicks v. Brinson, 100 Ga. 
595, 28 S.E. 380, 1897 Ga. LEXIS 109 
(1897). 

Injunction cannot protect mort- 
gagor indefinitely from claim against 
home. — It is proper to protect home- 
stead against an execution of a writ favor- 
ing a mortgagee, but a verdict which re- 
strains enforcement of writ after 
termination of homestead and which per- 
petually enjoins the mortgagee from dis- 
possessing the mortgagor is too broad. 
American Freehold Land Mtg. Co. v. 
Walker, 119 Ga. 341, 46 S.E. 426, 1904 Ga. 
LEXIS 829 (1904). 

Owner of an undivided interest will 
be put in possession as tenant in com- 
mon. Burney v. Arnold, 134 Ga. 141, 67 
S.E. 712, 1910 Ga. LEXIS 141 (1910). 


RESEARCH REFERENCES 


C.J.S. 
28A C.J.S., Ejectment, § 131 et seq. 


44-11-15. Persons not subject to writ of possession. 


The writ of possession shall not issue against third persons who were 


not known in the action on which such writ of possession is founded nor 
against third persons who were not put in possession by and do not 
claim under or by virtue of any conveyance from the defendant in the 
action. 


History. 
Laws 1811, Cobb’s 1851 Digest, p. 511; 
Code 1863, § 3560; Code 1868, § 3583; 


Code 1873, § 3638; Code 1882, § 3638; 
Civil Code 1895, § 5419; Civil Code 1910, 
§ 6024; Code 1933, § 33-121. 
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44-11-30 


JUDICIAL DECISIONS 


Action against one of several pos- 
sessors holding independently of one 
another. — Where an action for land is 
brought against one of several persons in 
possession, holding independently of each 
other, and it appears that neither claims 
under the other, the judgment, as a rule, 
will bind only the one who is a defendant 
in the action, and the others, not being 
parties, cannot be expelled, even though 
the action, the judgment, and the writ 
embrace the whole of the premises, and 
treat the defendant in the action as sole 
occupant. Injunction will lie to prevent its 
execution. Bethune v. Wilkins, 8 Ga. 118, 
1850 Ga. LEXIS 21 (1850); Stokes v. Mor- 
row, 54 Ga. 597, 1875 Ga. LEXIS 276 
(1875); Jefferson v. Hartley, 81 Ga. 716, 9 


S.E. 174, 1888 Ga. LEXIS 320 (1888); 
McSwain v. Ricketson, 129 Ga. 176, 58 
S.E. 655, 1907 Ga. LEXIS 327 (1907); 
Browning v. Guest, 147 Ga. 400, 94 S.E. 
234, 1917 Ga. LEXIS 213 (1917). 

Sheriff liable for removing person 
not named in writ. — If the sheriff, in 
executing a writ of possession, removes 
from the premises any person not men- 
tioned in the writ and not within its legal 
operation according to O.C.G.A. § 44-11- 
15, such removal amounts to official mis- 
conduct, and the sheriff is thereby subject 
to liability both personally and as regards 
the sheriffs sureties. Jefferson v. Hartley, 
81 Ga. 716, 9 S.E. 174, 1888 Ga. LEXIS 
320 (1888). 


RESEARCH REFERENCES 


C.J.S. 
28A C.J.S., Ejectment, § 131 et seq. 


ARTICLE 2 
PROCEEDINGS AGAINST INTRUDERS 
RESEARCH REFERENCES 


ALR. 


Punitive damages for wrongful seizure 


of chattel by one claiming security inter- 
est, 35 A.L.R.3d 1016. 


44-11-30. Manner of ejecting intruders; affidavit; ejection by 
sheriff; counteraffidavit. 


When any person, either by himself, his agent, or his attorney in fact, 
shall take and subscribe an affidavit in writing before any officer 
authorized to administer an oath setting forth that he claims, in good 
faith, the right of possession to the described land or tenement and that 
such land or tenement is in the hands of another named person who 
does not in good faith claim a right to such possession and yet refuses 
to abandon the same, it shall be the duty of the sheriff of the county 
where the land or tenement is located, upon receiving such affidavit, to 
exhibit such affidavit to the person described as being in possession of 
such land or tenement at the earliest possible day and to turn such 
person out of possession unless the person in possession tenders to the 
sheriff a counteraffidavit stating that he claims, in good faith, a legal 
right to the possession of the land or tenement. 
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History. 
Ga. L. 1853-54, p. 52, § 1; Code 1863, 
§ 3979; Code 1868, § 4000; Code 1873, 
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§ 4072; Code 1882, § 4072; Civil Code 
1895, § 4808; Civil Code 1910, § 5380; 
Code 1933, § 105-1501. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PROCEDURE 


General Consideration 


Similarity of eviction and eject- 
ment warrants. — Dispossessory war- 
rants used in dispossessing tenants hold- 
ing over, and warrants for the ejection of 
intruders, are different only insofar as 
their specific purposes are concerned, 
such difference depending on the relation- 
ship between the parties. Their natures 
and the ultimate ends they accomplish are 
the same, the dispossession of one in favor 
of another who is legally entitled to the 
possession. Dantley v. Burge, 88 Ga. App. 
478, 77 S.E.2d 107, 1953 Ga. App. LEXIS 
1114 (1953). 

Process not abused when used in 
eviction. — This process was designed to 
accomplish eviction and to gain possession 
of the premises, and where it was used by 
the defendant to accomplish that end, it 
cannot, then, be said that the process was 
perverted or put to a use which the law 
did not intend that it be put. Dantley v. 
Burge, 88 Ga. App. 478, 77 S.E.2d 107, 
1953 Ga. App. LEXIS 1114 (1958). 

Basis for determining validity of 
process. — In determining whether the 
process was perverted and put to an un- 
intended use, the law, in an abuse of legal 
process case, will look to the nature of the 
process and the ultimate end it is de- 
signed to accomplish, and not to the spe- 
cific purpose of that particular process. 
Dantley v. Burge, 88 Ga. App. 478, 77 
S.E.2d 107, 1953 Ga. App. LEXIS 1114 
(1953). 

Section construed liberally as to de- 
fendant. — O.C.G.A. § 44-11-30 provides 
for a harsh and speedy process, and 
should be construed strictly as to the 
plaintiff but liberally as to the defendant. 
Paige v. Dodson, 46 Ga. 223, 1872 Ga. 
LEXIS 36 (1872). 

Section applies to intruders, squat- 
ters, and disseizors. — The remedy pre- 


scribed in O.C.G.A. § 44-11-30 is intended 
to apply only to intruders, squatters or 
disseizors, who enter in bad faith and 
without any claim or shadow of right. 
Sheats v. Blair, 7 Ga. App. 272, 66 S.E. 
812, 1910 Ga. App. LEXIS 238 (1910). 

No application to discharged em- 
ployees. — The remedy prescribed in 
O.C.G.A. § 44-11-30 cannot be made to 
apply against a discharged employee, for 
the employee’s entry was not originally 
unlawful and the employee could easily 
defeat the proceeding by filing a counter- 
affidavit of claim of right. MacKenzie v. 
Minis, 132 Ga. 323, 63 S.E. 900, 1909 Ga. 
LEXIS 85 (1909). 

No application to vendor who re- 
mains in possession. — Where the 
owner of land sells and conveys it to 
another by absolute conveyance, but does 
not actually go out of possession, even 
though the vendee be also in possession, 
the latter cannot eject the former from the 
premises as an intruder, by the summary 
process of O.C.G.A. § 44-11-30. Russel v. 
Chambers, 43 Ga. 478, 1871 Ga. LEXIS 
282 (1871); Williams v. McMichael, 64 Ga. 
445, 1879 Ga. LEXIS 101 (1879); Durden 
v. Clack, 94 Ga. 278, 21 S.E. 521, 1894 Ga. 
LEXIS 65 (1894); Thompson v. Glover, 120 
Ga. 440, 47 S.E. 935, 1904 Ga. LEXIS 580 
(1904). 

Proceeding emphasizes defendant’s 
good faith, not plaintiffs title. — Ina 
proceeding to eject an intruder, the sole 
question concerns the good faith of the 
defendant in entering upon the land and 
in claiming the right of possession; title is 
only incidentally involved. Lane v. Wil- 
liams, 114 Ga. 124, 39 S.E. 919, 1901 Ga. 
LEXIS 602 (1901); Forman v. Pelham, 8 
Ga. App. 822, 70 S.E. 158, 1911 Ga. App. 
LEXIS 162 (1911). 

Purchasers of real property under war- 
ranty deed from the record title holder’s 
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brother sufficiently established their good 
faith to be entitled to a jury trial on the 
title holder’s claim in ejectment; there- 
fore, ajury verdict in the purchasers’ favor 
was upheld. Sims v. Merritt, 270 Ga. App. 
877, 608 S.E.2d 547, 2004 Ga. App. LEXIS 
1661 (2004). 

Section must be followed in ejec- 
tion. — O.C.G.A. § 44-11-30 prescribes 
the manner in which one must eject in- 
truders from possession of land and tene- 
ments, and where persons are in posses- 
sion of lands and tenements, and another 
person who claims right of possession 
claims that those holding possession are 
intruders holding without good faith, the 
claimant must resort to the judicial man- 
ner prescribed in O.C.G.A. § 44-11-30 in 
ejecting the alleged intruders. Allison v. 
Hodo, 84 Ga. App. 790, 67 S.E.2d 606, 
1951 Ga. App. LEXIS 798 (1951). 

Owner cannot forcibly evict intrud- 
ers. — Even if defendants in ejectment 
are intruders and not tenants, plaintiff 
owes them a duty not to use force in 
evicting them from the premises. Allison v. 
Hodo, 84 Ga. App. 790, 67 S.E.2d 606, 
1951 Ga. App. LEXIS 798 (1951). 

Owner liable in damages for wrong- 
ful ouster. — If one without regard for 
0.C.G.A. § 44-11-30 forcefully ejects the 
alleged intruders, that person can be held 
liable for any damages arising out of such 
wrongful ouster. Allison v. Hodo, 84 Ga. 
App. 790, 67 S.E.2d 606, 1951 Ga. App. 
LEXIS 798 (1951). 

Removing furniture into the yard in- 
stead of into some protective place of stor- 
age aggravates the wrongful ouster, re- 
gardless of the manner in which the 
furniture was removed, and the court is 
authorized to award additional damages 
either to deter the wrongdoer or as com- 
pensation for the wounded feelings of one 
wrongfully ousted. Allison v. Hodo, 84 Ga. 
App. 790, 67 S.E.2d 606, 1951 Ga. App. 
LEXIS 798 (1951). 

Plaintiff with only color of title may 
remove possessor in bad faith. — A 
plaintiff in possession under a deed con- 
ferring color of title, if not title, may evict 
as an intruder a person who has entered 
on the premises in bad faith, under a 
pretended claim of title. It is not the 
rightfulness or sufficiency of the possess- 
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or’s claim that gives the possessor the 
right to evict, but the possessor’s honesty. 
Burdock v. Miller, 21 Ga. 368, 1857 Ga. 
LEXIS 68 (1857); McHan v. Stansell, 39 
Ga. 197, 1869 Ga. LEXIS 202 (1869); 
Thorpe v. Atwood, 100 Ga. 597, 28 S.E. 
287, 1897 Ga. LEXIS 110 (1897). 

Subsequent entry by one who sur- 
renders land is intrusion. — Where 
parties having possession of land made a 
formal surrender thereof, evidence by 
writing, and afterward, in direct contra- 
vention of such surrender, entered on the 
land, they were intruders, and subject to 
the proceedings provided for by O.C.G.A. 
§ 44-11-30. Burdock v. Miller, 21 Ga. 368, 
1857 Ga. LEXIS 68 (1857); Baker v. Down- 
ing, 69 Ga. 746, 1882 Ga. LEXIS 329 
(1882). 

If one joint plaintiff should not re- 
cover, none may. — Where a joint action 
for land is brought by several persons, and 
the evidence shows that one of them is not 
entitled to recover, there can be no recov- 
ery at all. The rule in such case is the 
same whether the action be in the statu- 
tory or fictitious form. Paine v. Thomas, 
228 Ga. 519, 186 S.E.2d 737, 1972 Ga. 
LEXIS 824 (1972). 

Plaintiff who purchased realty at 
executor’s private sale and who re- 
ceived the executor’s authorization to take 
possession is entitled to eject from posses- 
sion an earlier purchaser who has failed to 
make payments, even if the testator did 
not confer on the executors the right to 
sell at private sale. Bagley v. Stephens, 78 
Ga. 304, 2 S.E. 304, 2 S.E. 545, 1886 Ga. 
LEXIS 234 (1886). 


Procedure 


Plaintiffs affidavit may be made be- 
fore county judge. — Affidavit may be 
made before any officer authorized to ad- 
minister an oath, thus differing from the 
affidavit which is the foundation of a pro- 
ceeding against a tenant, which must be 
taken before a judge of the superior court 
or a justice of the peace. (See O.C.G.A. 
§ 44-7-50.) Consequently, a county judge 
can administer the oath in this proceeding 
and then determine the issue made by the 
defendant’s counter-affidavit. Griswold v. 
Rutherford, 109 Ga. 398, 34 S.E. 602, 
1899 Ga. LEXIS 666 (1899); Rigell v. Sir- 
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mans, 123 Ga. 455, 51 S.E. 381, 1905 Ga. 
LEXIS 492 (1905). 

Attorneys at law. — An attorney at 
law is not such an agent, without special 
appointment, as would authorize the at- 
torney to make an affidavit under the 
provisions of O.C.G.A. § 44-11-30. Mont- 
gomery v. Walker, 41 Ga. 681, 1871 Ga. 
LEXIS 166 (1871). 

Defendant may take an oath to the 
counteraffidavit before the sheriff 
who comes to turn defendant out of pos- 
session. Simpson v. Wall, 41 Ga. 105, 1870 
Ga. LEXIS 37 (1870). 

File any time before eviction. — The 
defendant must make and file a counter- 
affidavit before actual eviction, but it may 
be made at any time before such eviction. 
Simpson v. Wall, 41 Ga. 105, 1870 Ga. 
LEXIS 37 (1870); Montgomery v. Walker, 
41 Ga. 681, 1871 Ga. LEXIS 166 (1871); 
Sheats v. Blair, 7 Ga. App. 272, 66 S.E. 
812, 1910 Ga. App. LEXIS 238 (1910). 

Sheriff will dispossess unless coun- 
teraffidavit shown. — When an affidavit 
is made for the removal of an intruder, as 
provided by O.C.G.A. § 44-11-80, it is the 
duty of the sheriff, at the earliest practi- 
cable day, to exhibit the affidavit to the 
person described therein, as being in pos- 
session of the land, and to turn such 
person out of the possession thereof, un- 
less the person so in possession shall at 
once tender to the sheriff the counteraffi- 
davit prescribed in O.C.G.A. § 44-11-30. 
Simpson v. Wall, 41 Ga. 105, 1870 Ga. 
LEXIS 37 (1870). 

Defective counteraffidavit gives the 
defendant no standing in court, it can- 
not be amended, and a second one cannot 
be made. Hass v. Gardner, 36 Ga. 477, 
1867 Ga. LEXIS 71 (1867); Paige v. Dod- 
son, 46 Ga. 223, 1872 Ga. LEXIS 36 
(1872); Yancey v. Karwisch, 129 Ga. 788, 
59 S.E. 777, 1907 Ga. LEXIS 584 (1907); 
Stephens v. Mathis, 142 Ga. 117, 82 S.E. 
520, 1914 Ga. LEXIS 611 (1914). 

Clerical error not defective. — A 
defendants affidavit that defendant 
“claims the bona fide legal right to posses- 
sion” of the premises complies with 
O0.C.G.A. § 44-11-30; placing the word 
“the” before the words “bona fide” is an 
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evident clerical mistake, the real meaning 
being that defendant “claims the bona 
fide, the legal right to the possession.” 
Paige v. Dodson, 46 Ga. 223, 1872 Ga. 
LEXIS 36 (1872). 

Husband’s_ counteraffidavit may 
state he is wife’s agent. — A husband 
may make a counteraffidavit that he holds 
possession as agent of his wife and thus 
make an issue for trial. Jackson v. Dick- 
son, 73 Ga. 126, 1884 Ga. LEXIS 54 
(1884). 

It is error to dismiss counter-affida- 
vit properly made because of nonap- 
pearance of defendant at trial. Yancey 
v. Karwisch, 129 Ga. 788, 59 S.E. 777, 
1907 Ga. LEXIS 584 (1907). 

If counter-affidavit shows bad faith, 
directed verdict proper. — Where the 
action is brought under O.C.G.A. § 44-11- 
30, as a summary action to eject intrud- 
ers, the sole question in such a case is 
whether or not the defendant in good faith 
claims the right to occupy the premises in 
question; and when the counter-affidavit 
taken with the admissions of the defen- 
dant made on cross-examination and un- 
der oath show that no issuable defense is 
made, or that the defendant does not in 
good faith claim the right to possession of 
the disputed premises a finding in favor of 
the plaintiffs is demanded and it is proper 
for the trial judge to direct a verdict for 
the plaintiffs. Krasner v. Crosswell, 80 Ga. 
App. 134, 55 S.E.2d 381, 1949 Ga. App. 
LEXIS 790 (1949). 

County court has jurisdiction to try 
applications for eviction of intruders, 
and it would be no ground to dismiss a 
proceeding for this purpose that the evi- 
dence showed the plaintiffs remedy was 
by ejectment; but such evidence would 
require an adjudication in favor of the 
defendant on the merits. Durden v. Clack, 
94 Ga. 278, 21 S.E. 521, 1894 Ga. LEXIS 
65 (1894). 

Equity court may have final adjudi- 
cation. — When in the course of proceed- 
ings under O.C.G.A. § 44-11-30 equitable 
jurisdiction arises, a court of equity may 
hold the case for final adjudication. Wyley 
v. Whitely, 38 Ga. 605, 1869 Ga. LEXIS 
281 (1869). 

No trial by justice of the peace. — A 
proceeding instituted under O.C.G.A. 
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§ 44-11-30 cannot be made the basis of a 
trial before a justice of the peace and a 
jury. Such a trial is coram non judice, and 
its result a nullity. Music v. Barber, 99 Ga. 
799, 27 S.E. 164, 1896 Ga. LEXIS 524 
(1896). 

No necessity of process and return. 
— Under O.C.G.A. § 44-11-30, no process 
or return of service is required. Hill v. 
Security Loan & Abstract Co., 35 Ga. App. 
93, 132 S.E. 107, 1926 Ga. App. LEXIS 
567 (1926). 

Bona fide claim to possession good 
defense. — That the alleged intruder 
claims the legal right to possession of the 
land in good faith is a legal defense 
against eviction under such process. Hill 
v. Security Loan & Abstract Co., 35 Ga. 
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App. 93, 132 S.E. 107, 1926 Ga. App. 
LEXIS 567 (1926). 

Where evidence is conflicting, ver- 
dict against defendant should not be 
directed. Stilwell v. Watkins, 135 Ga. 
149, 68 S.E. 1114, 1910 Ga. LEXIS 449 
(1910). 

Where the evidence is conflicting, 
the plaintiff should not be nonsuited. 
Coffey v. Pace, 106 Ga. 293, 32 S.E. 115, 
1898 Ga. LEXIS 83 (1898). 

Certiorari is proper remedy where 
dissatisfied with judgment. — The 
proper procedure by a party dissatisfied 
with a judgment in the proceeding is by 
certiorari, not by appeal. Rigell v. Sir- 
mans, 123 Ga. 455, 51 S.E. 381, 1905 Ga. 
LEXIS 492 (1905). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

25 Am. Jur. 2d, Ejectment, §§ 1 et seq. 
C.J.S. 

28A C.J.S., Ejectment, §§ 1 et seq., 24 
et seq. 

ALR. 

Rights and remedies of tenant who re- 
mains in possession of all or part of the 
premises against landlord for interfering 
with his possession or enjoyment, 20 


A.L.R. 1369; 28 A.L.R. 1333; 64 A.L.R. 
900. 

Right to eject customer from store, 33 
A.L.R. 421. 

Life tenant’s right of action for injury or 
damage to property, 49 A.L.R.2d 1117. 

Right of landlord legally entitled to pos- 
session to dispossess tenant without legal 
process, 6 A.L.R.3d 177. 


44-11-31. Sheriff competent to administer oath to person in 


Possession. 


The sheriff shall be a competent officer to administer the oath to the 
person in possession if he desires to tender the counteraffidavit pro- 


vided for in Code Section 44-11-30. 


History. 
Ga. L. 1853-54, p. 52, § 2; Code 1863, 
§ 3980; Code 1868, § 4001; Code 1873, 


§ 4073; Code 1882, § 4073; Civil Code 
1895, § 4809; Civil Code 1910, § 5381; 
Code 1933, § 105-1502. 


RESEARCH REFERENCES 


C.J.S. 
28A C.J.S., Ejectment, § 34 et seq. 


44-11-32. Procedure on submission of counteraffidavit; trial. 


If the party in possession submits a counteraffidavit as provided in 
Code Section 44-11-30, the sheriff shall not turn him out of possession 
but shall leave both parties in their respective positions. In such an 
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event, the sheriff shall return both affidavits to the office of the clerk of 
the superior court of the county in which the land is located for a trial 
of the issue before a jury in accordance with the laws of this state. 


History. 
Ga. L. 1853-54, p. 52, § 3; Code 1863, 
§ 3981; Code 1868, § 4002; Code 1873, 


§ 4074; Code 1882, § 4074; Civil Code 
1895, § 4810; Civil Code 1910, § 5382; 
Code 1933, § 105-1503. 


JUDICIAL DECISIONS 


Jurisdiction of superior court ex- 
clusive. Chambliss v. Hawkins, 123 Ga. 
361, 51 S.E. 337, 1905 Ga. LEXIS 468 
(1905). 

When trial held. — The proceeding 
under O.C.G.A. § 44-11-30 being strictly 
summary and there being no provision as 
to when an issue formed upon a counter- 
affidavit to such a proceeding under 
O.C.G.A. § 44-11-32 may be tried, the 
trial of such an issue may be held at the 
term of court during which the counter- 
affidavit is filed. Hill v. Security Loan & 
Abstract Co., 35 Ga. App. 93, 132 S.E. 107, 
1926 Ga. App. LEXIS 567 (1926). 

Purchasers of real property under war- 
ranty deed from the record title holder’s 
brother sufficiently established their good 
faith to be entitled to a jury trial on the 


title holder’s claim in ejectment; there- 
fore, a jury verdict in the purchasers’ favor 
was upheld. Sims v. Merritt, 270 Ga. App. 
877, 608 S.E.2d 547, 2004 Ga. App. LEXIS 
1661 (2004). 

Case on intruder warrant could not 
be in magistrate court. — Superior 
court erred in finding that the later-filed 
action, seeking an intruder warrant, had 
to be abated according to O.C.G.A. § 9-2- 
44, because, per the explicit language of 
O.C.G.A. § 44-11-32, the case on the in- 
truder warrant could not have been 
brought in the magistrate court and, thus, 
the prior pending action doctrine did not 
apply. Brixmor/IA Northeast Plaza, LLC v. 
Sublet Atlanta Realty, LLC, 347 Ga. App. 
223, 818 S.E.2d 681, 2018 Ga. App. LEXIS 
493 (2018). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, §§ 75 et 
seq., 44 et seq. 


C.J.S. 
28A C.J.S., Ejectment, § 111 et seq. 


44-11-33. Issuance of writ of possession; fi. fa. for costs. 


If the jury, upon the trial provided for in Code Section 44-11-32, finds 
for the plaintiff, the clerk of the court shall issue a writ of possession 
and a fi. fa. for the costs of the proceeding. 


History. 
Ga. L. 1853-54, p. 52, § 3; Code 1863, 
§ 3982; Code 1868, § 4003; Code 1873, 


§ 4075; Code 1882, § 4075; Civil Code 
1895, § 4811; Civil Code 1910, § 5383; 
Code 1933, § 105-1504. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
25 Am. Jur. 2d, Ejectment, § 134 et seq. 


C.J.S. 
28A C.J.S., Ejectment, § 131 et seq. 
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Sec. 
44-12-1. 


RIGHTS IN PERSONALTY 


CHAPTER 12 


T.44, C.12 


RIGHTS IN PERSONALTY 


Article 1 


In General 


Partition of personal prop- 
erty. 


Article 2 


Choses in Action 


44-12-20. 
44-12-21. 


44-12-22. 


44-12-23. 
44-12-24. 


44-12-40. 
44-12-41. 


44-12-42. 


44-12-43. 


44-12-44. 


44-12-45. 


44-12-60. 
44-12-61. 


44-12-62. 


44-12-63. 
44-12-64. 


“Chose in action” defined. 
Rights and remedies to en- 
force choses in action. 
Assignment of choses in ac- 
tion arising upon contracts. 
Assignment of a fund. 
What rights of action may 
and may not be assigned. 


Article 3 
Bailments 
Part 1 
In GENERAL 


“Bailment” defined. 
Bailment contract as entire; 
performance as condition 
precedent to action upon it. 
Rights of bailee in bailed 
property; actions to enforce 
rights. 

Care required of bailees. 
Burden on bailee after loss; 
proper diligence standard. 
When act of God or contract 
exception available as de- 
fense. 


Part 2 
Hirinc 


“Hiring” defined. 

Qualified ownership and 
rights of hirer. 

Duties of hirer; liability for 
acts of bailor’s agents. 
Obligations of bailor. 

Duty to return property; as- 


Sec. 


44-12-65. 


44-12-66. 


44-12-67. 


44-12-68. 


44-12-69. 


44-12-70. 


44-12-71. 


44-12-72. 


44-12-73. 


44-12-74. 


44-12-75. 


44-12-76. 


44-12-77. 
44-12-78. 


44-12-90. 


44-12-91. 


44-12-92. 


44-12-93. 


44-12-94. 


44-12-95. 
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sumption of risks; time of 
return. 

Effect of breach of contract; 
action for conversion by 
bailor. 

Effect of loss or destruction 
of thing hired; liability of 
hirer. 

When hirer may relet; effect 
of reletting without consent 
of bailor. 

Consent required for re- 
moval of hired thing from 
state or hazardous use. 
Rights of action of hirer and 
bailor. 

Liability of thing hired to 
execution and levy; forth- 
coming bond. 

Hire of labor or services; 
standard of care. 

Title to article on which la- 
bor bestowed. 

Right to possession by bai- 
lee. 

Loss or destruction of prop- 
erty; right of bailee to com- 
pensation. 

Exercise of discretion by fac- 
tor; diligence. 

Keeper of livery stable; dili- 
gence. 

Garage owner; diligence. 
Keeper of wharf; liability. 


Part 3 
Deposits 


Definitions. 

Voluntary or involuntary 
depositories; liability for na- 
ked deposit. 

Liability of depositories for 
hire. 

Liability for gratuitously 
transporting deposits. 
Termination of bailment of 
naked deposit. 

Effect of use of naked de- 
posit on liability. 
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Sec. 
44-12-96. 
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Reimbursement of expenses 
incurred by reason of naked 
deposit; retention of posses- 
sion. 


Part 4 


Loans OF PROPERTY 


44-12-110. 


44-12-111. 
44-12-112. 


44-12-113. 


44-12-114. 


44-12-115. 


44-12-116. 


44-12-117. 


44-12-118. 


44-12-119. 


44-12-120. 


44-12-130. 
44-12-131. 


44-12-132. 


44-12-133. 


44-12-134. 


44-12-135. 


Kinds of loans; nature of 
loan for consumption. 
Nature of loan for use. 
Borrowers duty of extraor- 
dinary care. 

Loan beneficiaries and re- 
sponsibilities. 

Right of borrower to posses- 
sion; action for interference. 
When borrower may trans- 
fer thing loaned; liability of 
article to levy and sale. 
Revocability of loans. 
Liability for necessary and 
extraordinary charges and 
expenses. 

Ownership of increase in 
loaned property. 

How loaned property used; 
acts considered as conver- 
sion. 

When death of parties ter- 
minates loans. 


Part 5 
PAwNBROKERS 


Definitions. 

Duration of pawn transac- 
tions; lease-back of motor 
vehicles prohibited; taking 
possession of motor ve- 
hicles; restrictions on inter- 
est, fees, or charges; action 
to recover excessive or un- 
disclosed charges; conse- 
quences of excessive 
charges. 

Permanent records 
quired; content. 
Manner of recording entry 
in permanent records; cor- 
rections; inspection. 
Maintenance of permanent 
records for four years. 
Effect of part on local laws. 


re- 


Sec. 
44-12-136. 


44-12-137. 


44-12-138. 


44-12-150. 


44-12-151. 
44-12-152. 
44-12-153. 


44-12-154. 


44-12-155. 


44-12-156. 


44-12-157. 


44-12-158. 
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Supervision of pawnbrokers 
by municipalities. 
Prohibited acts; penalties; 
presumption as to pledgor; 
replacement of lost or dam- 
aged goods. 

Restrictions on advertising; 
disclosure tickets or state- 
ments. 


Article 4 
Trover 
Part 1 

In GENERAL 


Effect of defendant’s posses- 
sion on necessity of proof of 
conversion. 

Right of plaintiff to elect 
form of verdict. 
Determination of value of 
property. 

Tender of property and hire; 
effect on costs. 

Setoff and recoupment in 
action involving purchase 
money contract; judgment; 
lien of defendant. 
Alternative verdict; effect as 
first lien pending payment 
of judgment. 

Effect of judgment for dam- 
ages in trover; priority. 
Effect of destruction of or 
injury to property on defen- 
dant’s liability. 

Fees and costs when 
$100.00 or less is involved. 


Part 2 


BAIL IN TROVER PROCEEDINGS 


44-12-170. 


44-12-171. 


Sale of perishable or other 
property in absence of re- 
plevy; amount of money ver- 
dict for plaintiff. 

Recovery by defendant in 
trover action when plaintiff 
had replevied property. 


Article 5 


Disposition of Unclaimed Property 


44-12-190. 
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Short title. 


T.44, C.12 


Sec. 


44-12-191. 
44-12-192. 
44-12-193. 


44-12-194. 


44-12-195. 


44-12-196. 


44-12-197. 


44-12-198. 


44-12-199. 


44-12-200. 


44-12-201. 


44-12-202. 


44-12-203. 


RIGHTS IN PERSONALTY 


Construction of article. 
Definitions. 

When property held, issued, 
or owing in ordinary course 
of holder’s business pre- 
sumed abandoned. 
Conditions under which in- 
tangible property subject to 
custody of state as un- 
claimed property. 

When sums payable on trav- 
eler’s checks or money or- 
ders deemed abandoned; 
conditions under which 
same may be subjected to 
custody of state as un- 
claimed property. 

When instruments on which 
banking or financial organi- 
zation directly liable pre- 
sumed abandoned; service 
charges. 

When certain deposits or 
other interests in banking 
or financial organization 
presumed abandoned. 
When fund under life or en- 
dowment insurance policy 
or annuity contract pre- 
sumed abandoned. 

When funds held or owing 
by utility presumed aban- 
doned. 

When unclaimed court or- 
dered refund from business 
association presumed aban- 
doned. 

When undistributed divi- 
dends and distributions of 
business associations pre- 
sumed abandoned; when in- 
tangible interest in business 
associations presumed 
abandoned. 

When unclaimed property 
distributed in course of dis- 
solution or liquidation of a 
person presumed aban- 
doned. 

When intangible property 
held in fiduciary capacity for 
benefit of another, and in- 
come derived therefrom, 
presumed abandoned. 


Sec. 
44-12-204. 


44-12-205. 


44-12-206. 


44-12-207. 


44-12-208. 


44-12-209. 


44-12-210. 


44-12-211. 


44-12-211.1. 


44-12-212. 


44-12-213. 


44-12-214. 


44-12-215. 
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When intangible property 
held for owner by state or 


federal entity presumed 
abandoned. 
When gift certificate or 
credit memo presumed 
abandoned. 


When unpaid wages pre- 
sumed abandoned. 


When employee benefit 
trust distributions and in- 
come thereon presumed 


abandoned; exceptions. 
When funds held or owing 
by insurer or hospital, medi- 
cal, or dental service corpo- 
ration presumed aban- 
doned; when sums payable 
on negotiable instrument 
for payment of claim under 
insurance contract pre- 
sumed abandoned. 

Rent due on safe-deposit 
boxes; notice of opening of 
box and sealing of contents 
when contents deemed 
abandoned; delivery to com- 
missioner. 

Commencement of aban- 
donment for certain prop- 
erty described in Code Sec- 
tion 44-12-197. 

When bequeathed property 
presumed abandoned; when 
person presumed dead with- 
out heirs or distributees and 
property presumed aban- 
doned. 

Excess funds from sale of 
abandoned motor vehicle; 
claim for funds; definitions. 
When property described in 
Code Section 44-12-193 not 
subject to this article. 
Cooperation with other 
states to audit or otherwise 
determine unclaimed prop- 
erty subject to claim; rules 
and procedure. 

Report and remittance of 
persons holding property 
presumed abandoned under 
this article. 

Publication of “Georgia Un- 


T.44, C.12 


Sec. 


44-12-216. 


44-12-217. 


44-12-218. 


44-12-219. 


44-12-220. 


44-12-221. 


44-12-222. 


44-12-223. 


44-12-224. 


44-12-225. 


44-12-226. 


44-12-227. 
44-12-228. 


44-12-229. 


44-12-230. 


44-12-231. 


44-12-232. 


44-12-233. 


PROPERTY 


claimed Property List”; con- 
tents of notice. 

Assumption of custody by 
state; legal proceedings in- 
stituted by other state; re- 
imbursements for costs to 
safe-deposit box holders. 
Sale or destruction of prop- 
erty. 

Disposition of funds re- 
ceived under article. 

When commissioner may 
decline to receive certain 
property. 

Claims for property paid or 
delivered to commissioner; 
procedure; destruction of re- 
cords after seven years. 
Appeal of commissioner’s 
decision. 
Determination of 
hearing. 

Effect of periods of limita- 
tion. 

Agreement and fees for re- 
covery or assistance in re- 
covery of property reported 
and delivered to commis- 
sioner. 

Confidentiality of informa- 
tion or records required by 
this article. 

Expiration of limitation 
specified by contract, stat- 
ute, or court order not to 
affect duties required by 
this article. 

Penalties. 

Maintenance and retention 
of records. 

Commissioner may compel 
filing of report and may ex- 
amine records; failure to 
maintain records. 
Employment of independent 
consultant. 

Enforcement of article; 
properties not paid over on a 
timely basis. 

Article does not relieve 
holder of duty that arose be- 
fore July 1, 1990. 

Receipt of securities under 
this article. 


claim; 


Sec. 
44-12-234. 


44-12-235. 
44-12-236. 


44-12-236.1. 


44-12-237. 


44-12-238. 


44-12-240. 
44-12-241. 


44-12-242. 


44-12-243. 


T.44, C.12 


Property in foreign country 
or arising out of foreign 
transaction. 

Rules and regulations. 
Alternative method of dispo- 
sition with respect to cer- 
tain dividends or capital 
credits which are presumed 
abandoned; definitions; pro- 
cedures. 

Donation of abandoned divi- 
dends or capital credits by 
rural telephone coopera- 
tives for certain purposes. 
Unclaimed United States 
Savings Bond. 

Claim for United States sav- 
ings bonds escheated to 
state. 


Article 6 
Falling Pecans 


Definitions. 

Pecans falling on public 
right of way; ownership dur- 
ing harvest season; picking 
pecans from tree limbs with- 
out permission; penalty. 
Pecans on public right of 
way; removal out of harvest 
season. 

Effect of article on mainte- 
nance of public rights of 
way; harvest on limited ac- 
cess highways. 


Article 7 


Protection of American Indian 
Human Remains and Burial Objects 


AMERICAN 


Part 1 


Innan Human REMAINS AND 


Buriat Opsects HELD BY Museums 


44-12-260. 
44-12-261. 
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Definitions. 

Inventory of American In- 
dian human remains or 
burial objects in possession 
of museum; additional docu- 
mentation upon request of 
American Indian tribe; con- 
struction of part; extension 
of time to complete inven- 


T.44, C.12 


Sec. 


44-12-262. 


44-12-263. 


44-12-264. 


RIGHTS IN PERSONALTY 


tory and identification; noti- 
fication of affected tribes. 
Return of human remains 
and burial objects upon re- 
quest of known lineal de- 
scendant or tribe; immunity 
of museum for returns made 
in good faith; private collec- 
tions of artifacts not con- 
taining burial objects. 
Monitoring and review of in- 
ventory, identification, and 
repatriation activities. 
Penalties for violation of 
Code Sections 44-12-261 
and 44-12-262. 


Part 2 


COUNCIL on AMERICAN INDIAN CONCERNS 


44-12-280. 


44-12-281. 


44-12-282. 


44-12-283. 


Council on American Indian 
Concerns created; member- 
ship; assignment for admin- 
istrative purposes; terms of 
office; removal for failure to 
attend meetings. 
Compensation 
penses. 
Chairperson; meetings; quo- 
rum. 

Powers and duties of coun- 
cil. 


and ex- 


44-12-283.1. Additional powers of coun- 


cil. 


44-12-283.2. Council authorized to pro- 


Cross references. 
Obtaining of title to personal property 
through adverse possession, § 44-5-177. 


ALR. 


Sec. 


44-12-284. 


44-12-285. 


T.44, C.12 


mulgate rules and regula- 
tions; notification require- 
ment. 

Delegation of duties; profes- 
sional, technical, and cleri- 
cal personnel. 

Annual report. 


Part 3 


LEGITIMATE AMERICAN INDIAN TRIBES 


44-12-300. 


Tribes, bands, groups, or 
communities recognized by 
state as legitimate Ameri- 
can Indian Tribes. 


Article 8 


Die, Molds, Forms, and Patterns 


44-12-310. 
44-12-311. 


44-12-320. 


44-12-321. 


44-12-322. 


Part 1 
In GENERAL 


Definitions. 
Rights and title; transfer to 
molder. 


Part 2 
Mo.pers’ Liens 


Lien created; notice; en- 
forcement; public auction 
authorized. 

Notice before sale of prop- 
erty; violation of certain 
rights prohibited. 

Effect of part on other laws 
of this state. 


RESEARCH REFERENCES 


Bailee’s duty to insure bailed property, 
28 A.L.R.3d 513. 
Modern status of rules as to ownership 


of treasure trove as between finder and 
owner of property on which found, 61 
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A.L.R.4th 1180. 


T.44, C.12, A.1 PROPERTY T.44, C.12, A.2 
ARTICLE 1 
IN GENERAL 


44-12-1. Partition of personal property. 


Application may be made and partition of personal property may be 
obtained in the same manner and under the same regulations as are 
prescribed by law for obtaining a partition of lands and tenements. 


History. Law reviews. 

Orig. Code 1863, § 3908; Code 1868, For article, “Joint Bank Accounts: A 
§ 3938; Code 1873, § 4008; Code 1882, Different Form of Joint Tenancy,” see 17 
§ 4008; Civil Code 1895, § 4798; Civil Ga. St. B.J. 184 (1981). 

Code 1910, § 5370; Code 1933, § 85-1707. 


JUDICIAL DECISIONS 


Superior courts have jurisdiction amendable. Roberson v. Bennett, 20 Ga. 
in matters of partition; therefore, a App. 590, 93 S.E. 297, 1917 Ga. App. 
petition to a city court for a partition of LEXIS 978 (1917). 
personal property is a nullity and not 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
59 Am. Jur. 2d, Partition, § 11. Partition: division of building, 28 A.L.R. 
C.J.S. 727. 


68 C.J.S., Partition, § 29. 


ARTICLE 2 
CHOSES IN ACTION 


JUDICIAL DECISIONS 


No particular language needed for which makes an appropriation of the 
valid assignment of chose in action. funds amounts to an equitable assign- 
— To constitute a valid assignment of a ment. Salzburger Bank v. Standard Oil 
chose in action, either in toto or pro tanto, Co., 173 Ga. 722, 161 S.E. 584, 1931 Ga. 
no particular form of words or formal LEXIS 390 (1931). 
instrument is necessary. Any language 


RESEARCH REFERENCES 


ALR. Rights and remedies incident to subro- 

Priority of assignment of chose in action gation to one but not both elements of a 
over subsequent garnishment as affected single cause of action for injury to person 
by lack of notice to debtor of assignment, and damage to property, 140 A.L.R. 1241. 
52 A.L.R. 109. 
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44-12-20 


44-12-20. “Chose in action” defined. 


A chose in action is personalty to which the owner has a right of 
possession in the future or a right of immediate possession which is 


being wrongfully withheld. 


History. 
Orig. Code 1863, § 2219; Code 1868, 
§ 2213; Code 1873, § 2239; Code 1882, 


JUDICIAL 


“Personalty” includes rent. Few v. 
Pou, 32 Ga. App. 620, 124 S.E. 372, 1924 
Ga. App. LEXIS 565 (1924); Padgett v. 
Butler, 84 Ga. App. 297, 66 S.E.2d 194, 
1951 Ga. App. LEXIS 680, transferred, 
208 Ga. 28, 64 S.E.2d 446, 1951 Ga. 
LEXIS 523 (1951). 

Stocks are personalty. Clark v. Baker, 
186 Ga. 65, 196 S.E. 750, 1938 Ga. LEXIS 
537 (1938). 

Where “chose in action” exists. — 
The right to maintain an action against 
carrier for failure to deliver all or any of 
the goods specified in a bill of lading is a 
chose in action under O.C.G.A. § 44-12- 
20. Askew & Co. v. Southern Ry., 1 Ga. 
App. 79, 58 S.E. 242, 1907 Ga. App. LEXIS 
153 (1907). 

Judgment creditor’s claim against pro- 
ceeds of a sale of a bankruptcy debtor’s 
interest in a marital residence awarded in 
divorce proceedings was wholly unsecured 
since the debtor’s interest was a chose in 
action to which the creditor’s judgment 
lien did not automatically attach and the 
creditor did not initiate a collateral pro- 
ceeding to attach the lien to the chose in 
action. Souther v. First Bank (In re Sapp), 
No. 11-20841, 2015 Bankr. LEXIS 1065 
(Bankr. S.D. Ga. Apr. 2, 2015). 

An unpaid subscription to the capital 
stock of a corporation, after a call has been 
made, is a chose in action under O.C.G.A. 
§ 44-12-20. Lynah v. Citizens & S. Bank, 
136 Ga. 344, 71 S.E. 469, 1911 Ga. LEXIS 
533 (1911). 

The right to maintain an action for any 
damage done to property assigned while 
the property is still in the transferee’s 
possession is a chose in action under 
0.C.G.A. § 44-12-20. Benjamin-Ozburn 
Co. v. Morrow Transf. & Storage Co., 13 


§ 2239; Civil Code 1895, § 3072; Civil 
Code 1910, § 3648; Code 1933, § 85-1801. 


DECISIONS 


Ga. App. 636, 79 S.E. 753, 1913 Ga. App. 
LEXIS 286 (1913). 

Although a debtor in a bankruptcy pro- 
ceeding has no vested title or interest in 
an exemption at the time of the sale or 
assignment, the debtor has a “chose in 
action” and a potential right in the nature 
of a defeasible title. Eibel v. Mechanics 
Loan & Sav. Co., 52 Ga. App. 349, 183 S.E. 
133, 1935 Ga. App. LEXIS 168 (1935). 

Where interest in an estate remains in 
the hands of the administrator, the right 
of an heir at law to have an interest in the 
estate is a chose in action. Clark v. Baker, 
186 Ga. 65, 196 S.E. 750, 1938 Ga. LEXIS 
537 (1938). 

Limited partnership interest. — Fi- 
nancial payments to which a limited part- 
ner is entitled pursuant to statute or the 
partnership/certificate of formation is a 
chose in action. Prodigy Centers/Atlanta 
v. T-C Assocs., 269 Ga. 522, 501 S.E.2d 
209, 1998 Ga. LEXIS 622 (1998). 

Debts as choses in action. — The 
terms “choses in action” and “debts” are 
used by courts to represent the same thing 
when viewed from opposite sides; the 
chose in action is the right of the creditor 
to be paid, while the debt is the obligation 
of the debtor to pay. Water Processing Co. 
v. Toporek, 158 Ga. App. 502, 280 S.E.2d 
901, 1981 Ga. App. LEXIS 2274, rev'd, 248 
Ga. 597, 285 S.E.2d 21, 1981 Ga. LEXIS 
1110 (1981). 

A debt is a chose in action, for it is 
personalty which the person to whom the 
debt is owed has a right of immediate or 
future possession, and if possession is 
wrongfully withheld an action may be 
brought thereon. Anderson v. Burnham, 
12 B.R. 286, 1981 Bankr. LEXIS 3524 
(Bankr. N.D. Ga. 1981). 
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A judgment, as a debt of record, is 
encompassed within the definition of a 
chose in action. Anderson v. Burnham, 12 
B.R. 286, 1981 Bankr. LEXIS 3524 
(Bankr. N.D. Ga. 1981). 

Abank deposit is within the definition 
of a chose in action. Ellenberg v. DeKalb 
County (In re Maytag Sales & Serv., Inc.), 
23 B.R. 384, 1982 Bankr. LEXIS 3257 
(Bankr. N.D. Ga. 1982). 

The proper way to get at a chose in 
action is by garnishment. Water Pro- 
cessing Co. v. Toporek, 158 Ga. App. 502, 
280 S.E.2d 901, 1981 Ga. App. LEXIS 
2274, rev'd, 248 Ga. 597, 285 S.E.2d 21, 
1981 Ga. LEXIS 1110 (1981). 

A bankruptcy debtor’s pre-petition 
claim constituted a chose in action 
against which a creditor’s judgment lien 
did not attach because the creditor did not 
file a pre-petition garnishment action 
against it. Jankowski v. Dixie Power Sys. 
(In re Rose Marine, Inc.), 203 B.R. 511, 
1996 Bankr. LEXIS 1615 (Bankr. S.D. Ga. 
1996). 

Attorney at law, who has money or 
other effects belonging to defendant 
in the attorney’s hands, is subject to 
garnishment. Water Processing Co. v. 
Toporek, 158 Ga. App. 502, 280 S.E.2d 
901, 1981 Ga. App. LEXIS 2274, rev’d, 248 
Ga. 597, 285 S.E.2d 21, 1981 Ga. LEXIS 
1110 (1981). 

Showing of legal title required for 
recovery of personalty. — When the 
plaintiff relies on title to recover posses- 
sion of personal property wrongfully with- 
held, plaintiff must show a legal title; a 
mere equitable title will not suffice. Eibel 
v. Mechanics Loan & Sav. Co., 52 Ga. App. 
349, 183 S.E. 133, 1935 Ga. App. LEXIS 
168 (1935). 

Incomplete present existence of 
subject matter requires potential of 
future interest. — If the existence of the 
subject matter of a present transfer of title 
in an executed sale is not then actual or 
complete, it must at least be so potential 
as to amount to a present right in the 
vendor to a future interest or benefit. 


PROPERTY 
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Eibel v. Mechanics Loan & Sav. Co., 52 Ga. 
App. 349, 183 S.E. 133, 1935 Ga. App. 
LEXIS 168 (1935). 

Tort liability for subsequent prop- 
erty owners. — While it appears unfair 
for a municipality to be liable to subse- 
quent adjacent property owners for any 
preexisting nuisance to their property, the 
nuisance is a continuing tort and, to the 
extent that it is a damage to property 
interests, would be an assignable chose in 
action which would pass to successors in 
title. Hammond v. City of Warner Robins, 
224 Ga. App. 684, 482 S.E.2d 422, 1997 
Ga. App. LEXIS 215 (1997), cert. denied, 
No. S97C0897, 1997 Ga. LEXIS 556 (Ga. 
May 30, 1997). 

Absent potential existence of sub- 
ject matter, actual future delivery re- 
quired. — Where the instrument is 
merely an executory contract to sell, the 
parties may be bound, even though the 
subject matter is known to have neither 
an actual nor a potential existence, pro- 
vided the agreement is not merely specu- 
lative, but contemplates an actual future 
delivery of the thing bargained for. Eibel v. 
Mechanics Loan & Sav. Co., 52 Ga. App. 
349, 183 S.E. 133, 1935 Ga. App. LEXIS 
168 (1935). 

Determination of validity of “chose 
in action.” — The validity of a trust of 
choses in action created by a settlement or 
other transaction inter vivos is deter- 
mined by the law of the place where the 
transaction takes place. Clark v. Baker, 
186 Ga. 65, 196 S.E. 750, 1938 Ga. LEXIS 
537 (1938). 

Criminal statute did not authorize 
private right of action. — O.C.G.A. 
§§ 44-12-20 and 51-10-1 did not authorize 
a mortgage borrower to bring a claim 
against a loan servicer for theft by conver- 
sion based on criminal statutes; the crimi- 
nal statutes did not create a private right 
of action, and the borrower was limited to 
a tort claim for conversion. Stroman v. 
Bank of Am. Corp., 852 F. Supp. 2d 1366, 
2012 U.S. Dist. LEXIS 54677 (N.D. Ga. 
2012). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
63 Am. Jur. 2d, Property, § 25. 


C.J.S. 
73 C.J.S., Property, § 22. 


160 


44-12-20 


ALR. 

Necessity and sufficiency of statement 
in writing of consideration or price for sale 
of goods or choses in action in order to 
satisfy statute of frauds, 59 A.L.R. 1422. 

Rights and remedies incident to subro- 


RIGHTS IN PERSONALTY 


44-12-21 


gation to one but not both elements of a 
single cause of action for injury to person 
damage to property, 140 A.L.R. 1241. 

Statute relating to joint tenancy in per- 
sonal property as applicable to choses in 
action, 144 A.L.R. 1465. 


44-12-21. Rights and remedies to enforce choses in action. 


For every violation of an express or implied contract and for every 
injury done by another to one’s person or property, the law gives a right 
to recover and a remedy to enforce it. The right is a chose in action, and 


the remedy is an action at law. 


History. 
Orig. Code 1863, § 2223; Code 1868, 
§ 2217; Code 1873, § 2248; Code 1882, 


§ 2243; Civil Code 1895, § 3076; Civil 
Code 1910, § 3652; Code 1933, § 85-1802. 


JUDICIAL DECISIONS 


Creation of right of action. — Noth- 
ing is needed under O.C.G.A. § 44-12-21 
but a right in the plaintiff and some inva- 
sion of that right by the defendant to 
create a right of action. Stafford v. Mad- 
dox, 87 Ga. 537, 13 S.E. 559, 1891 Ga. 
LEXIS 218 (1891). 

There can be no right of action un- 
til there has been a wrong, that is, a 
violation of a legal right. City of Columbus 
v. Anglin, 120 Ga. 785, 48 S.E. 318, 1904 
Ga. LEXIS 708 (1904); Strachan Shipping 
Co. v. Hazlip-Hood Cotton Co., 161 Ga. 
480, 131 S.E. 283, 1926 Ga. LEXIS 288 
(1926). 

O.C.G.A. § 44-12-21 is remedy which 
the law gives to enforce a right, arising 
from the violation of a contract, or for an 
injury done to a person or property. Chish- 
olm v. Lewis & Co., 66 Ga. 729, 1881 Ga. 
LEXIS 98 (1881); State Hwy. Dep't v. 
Noble, 220 Ga. 410, 139 S.E.2d 318, 1964 
Ga. LEXIS 571 (1964). 

O.C.G.A. § 44-12-21 should be har- 
monized as to right and remedy with 
O.C.G.A. § 9-2-3 unless the law forbids. 
Cox v. Strickland, 120 Ga. 104, 47 S.E. 
912, 1904 Ga. LEXIS 456 (1904). 

Right of action for tort is “chose in 
action” under O.C.G.A. § 44-12-21. 
Gamble v. Cent. R.R. & Banking Co., 80 
Ga. 595, 7 S.E. 315, 1888 Ga. LEXIS 198 
(1888); Central R.R. & Banking Co. v. 


Brunswick & W.R.R., 87 Ga. 386, 13 S.E. 
520, 1891 Ga. LEXIS 173 (1891), over- 
ruled, Guhl v. Davis, 242 Ga. 356, 249 
S.E.2d 43, 1978 Ga. LEXIS 1204 (1978). 

Assignability. — Pursuant to Georgia 
law, the debtor’s cause of action for wrong- 
ful foreclosure was an injury to property, 
which made it an assignable chose in 
action. Colony Bank Worth v. 150 
Beachview Holdings, LLC (In re Fry), No. 
03-20394, No. 06-02037, 2007 Bankr. 
LEXIS 4743 (Bankr. S.D. Ga. Mar. 23, 
2007). 

Recovery for damage to property is 
not bar to subsequent action for in- 
jury to person where one sustains both 
injuries from the same act or acts of neg- 
ligence of another. Endsley v. Georgia Ry. 
& Power Co., 37 Ga. App. 439, 140 S.E. 
386, 1927 Ga. App. LEXIS 731 (1927), 
affd, 167 Ga. 416, 145 S.E. 855, 1928 Ga. 
LEXIS 166 (1928). 

Instruction as to unrelated matters 
inappropriate. — In a suit to recover 
compensation for the damaging of real 
property as the consequence of a public 
improvement, instructions as to the mea- 
sure of damages and relevant to a tort 
action are not appropriate as they are 
issues which were neither made by the 
pleadings nor the evidence. Clarke 
County Sch. Dist. v. Madden, 99 Ga. App. 
670, 110 S.E.2d 47, 1959 Ga. App. LEXIS 
931 (1959). 
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RESEARCH REFERENCES 
Am. Jur. 2d. securities, commercial paper, or docu- 
63 Am. Jur. 2d, Property, § 23. ments evidencing proper or contractual 
C.J.S. rights received as consideration, 105 
73 C.J.S., Property, § 22. A.L.R. 1003. 
ALR. Hotel or innkeeper’s liability for refusal 


Presence of noxious weeds as ground for 
rescission of contract for purchase of land, 
2 A.L.R. 1511. 

Necessity, as condition of action at law, 


to honor reservation, 58 A.L.R.3d 369. 
Measure and element of damages recov- 

erable from vendor where there has been 

a mistake as to amount of land conveyed, 


a defense thereto, based on rescission of 
contract, of return or tender before act of 


94 A.L.R.3d 1091. 


44-12-22. Assignment of choses in action arising upon contracts. 


Except as may be otherwise provided in Title 11, all choses in action 
arising upon contract may be assigned so as to vest the title in the 
assignee, but he takes it, except negotiable instruments subject to the 
equities existing between the assignor and debtor at the time of the 
assignment, and until notice of the assignment is given to the person 


liable. 


History. 

Orig. Code 1863, § 2224; Code 1868, 
§ 2218; Code 1878, § 2244; Code 1882, 
§ 2244; Civil Code 1895, § 3077; Civil 
Code 1910, § 3653; Code 19338, § 85-1803; 
Ga. L. 1943, p. 263, § 1; Ga. L. 1952, p. 


225, § 9; Ga. L. 1982, p. 3, § 44; Ga. L. 
1987, p. 3, § 44. 
Law reviews. 

For note, “Wrongful Refusal to Pay In- 
surance Claims in Georgia,” see 13 Ga. L. 
Rev. 935 (1979). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 


REQUIREMENTS FOR ASSIGNMENT OF CHOSES IN ACTION 


ASSIGNABLE CHOSES IN ACTION 
Ricuts oF PARTIES 


General Consideration 


O.C.G.A. § 44-12-22 makes all 
choses in action assignable with full 
protection to the debtor as to all equities 
existing until the time of notice. Gilmore 
v. Bangs, 55 Ga. 403, 1875 Ga. LEXIS 438 
(1875); Baer v. English & Co., 84 Ga. 403, 
11 S.E. 453, 1889 Ga. LEXIS 276 (1889); 
Hartford Fire Ins. Co. v. Amos, 98 Ga. 533, 
25 S.E. 575, 1896 Ga. LEXIS 92 (1896); 
Herring v. First Natl Bank, 13 Ga. App. 
492, 79 S.E. 359, 1913 Ga. App. LEXIS 
231 (1913); Few v. Pou, 32 Ga. App. 620, 
124 S.E. 372, 1924 Ga. App. LEXIS 565 


(1924); Lamon v. Perry, 33 Ga. App. 248, 
125 S.E. 907, 1924 Ga. App. LEXIS 829 
(1924). 

Except where contract involves re- 
lation of personal confidence, such as 
to show that the party conferring the 
rights must necessarily have intended 
them to be exercised only by that party 
upon whom they were actually conferred. 
Tifton, T. & G. Ry. v. Bedgood & Co., 116 
Ga. 945, 43 S.E. 257, 1903 Ga. LEXIS 121 
(1903); Adair v. Smith, 23 Ga. App. 290, 98 
S.E. 224, 1919 Ga. App. LEXIS 91 (1919). 

Intent of O.C.G.A. § 44-12-22. — To 
avoid disturbing the time-honored rule 
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that none save the holder of the legal title 
can prosecute an action, O.C.G.A. § 44- 
12-22 provides that a regular assignment, 
in conformity to established custom, 
should operate to pass the legal title, and 
thus enable the assignee to maintain a 
suit in own name. Haug v. Riley, 101 Ga. 
372, 29 S.E. 44, 1897 Ga. LEXIS 236 
(1897). 

The manifest intent of O.C.G.A. § 44- 
12-22 seems to be that the notice pre- 
scribed is intended to fix the status of all 
equities, and that, after such notice has 
been given, any equities subsequently 
arising are barred. Ellis v. Dudley, 19 Ga. 
App. 566, 91 S.E. 904, 1917 Ga. App. 
LEXIS 239 (1917). 

Manner of assignment not pre- 
scribed by this section. — 0O.C.G.A. 
§ 44-12-22 does not undertake to pre- 
scribe the manner in which choses in 
action may be assigned so as to vest the 
title. Haug v. Riley, 101 Ga. 372, 29 S.E. 
44, 1897 Ga. LEXIS 236 (1897). 

O.C.G.A. § 44-12-22 does not pro- 
hibit parties from providing that 
their contract shall not be assignable. 
Mingledorff’s, Inc. v. Hicks, 133 Ga. App. 
27, 209 S.E.2d 661, 1974 Ga. App. LEXIS 
956 (1974). 

O.C.G.A. §§ 9-12-21 and 44-12-22 
must be construed together harmoni- 
ously. Western Nat’l Bank v. Maverick 
Nat'l Bank, 90 Ga. 339, 16 S.E. 942, 1892 
Ga. LEXIS 182 (1892). 

“Assigned” means transferred. 
Haug v. Riley, 101 Ga. 372, 29 S.E. 44, 
1897 Ga. LEXIS 236 (1897). 

Damages to property and person 
distinguished. — O.C.G.A. §§ 44-12-22 
and 44-12-24 distinguish damages to 
property and damages to person, and un- 
der them a right of action for damage to 
the person cannot be assigned, and a right 
of action for damage to property can be 
assigned. Benjamin-Ozburn Co. v. Morrow 
Transf. & Storage Co., 13 Ga. App. 636, 79 
S.E. 753, 1913 Ga. App. LEXIS 286 (1913). 

Executed sale and executory con- 
tract to sell distinguished. — In an 
executed sale, as distinguished from an 
executory contract to sell, where the in- 
strument purports to make a present 
transfer of title, if the existence of the 
subject matter is not then actual or com- 
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plete, it must at least be so potential as to 
amount to a present right in the vendor to 
a future interest or benefit; but where the 
instrument is merely an executory con- 
tract to sell, the parties may be bound, 
even though the subject matter is known 
to have neither an actual nor a potential 
existence, provided the agreement is not 
merely speculative, but contemplates an 
actual future delivery of the thing bar- 
gained for. Eibel v. Mechanics Loan & Sav. 
Co., 52 Ga. App. 349, 183 S.E. 133, 1935 
Ga. App. LEXIS 168 (1935). 


Requirements for Assignment of 
Choses in Action 


Assignment of chose in action must 
be in writing. Hawkes v. Mobley, 174 Ga. 
481, 163 S.E. 494, 1932 Ga. LEXIS 74 
(1932); Jarecky v. Arnold, 51 Ga. App. 954, 
182 S.E. 66, 1935 Ga. App. LEXIS 505 
(1935); Lumpkin v. American Sur. Co., 69 
Ga. App. 887, 27 S.E.2d 412, 1943 Ga. 
App. LEXIS 210 (1943). 

No special form of words is neces- 
sary to make assignment of chose in 
action. — Any language, however infor- 
mal, will be sufficient to vest the title in 
the assignee, if it shows the intention of 
the owner of the chose in action to at once 
transfer it so that it will be the property of 
the transferee. Southern Mut. Life Ins. 
Ass'n v. Durdin, 132 Ga. 495, 64 S.E. 264, 
1909 Ga. LEXIS 341 (1909); Myers v. 
Adams, 14 Ga. App. 520, 81 S.E. 595, 1914 
Ga. App. LEXIS 359 (1914); Peck v. Cal- 
houn, 38 Ga. App. 764, 145 S.E. 528, 1928 
Ga. App. LEXIS 445 (1928); Baker v. Sut- 
ton, 47 Ga. App. 176, 170 S.E. 95, 1933 Ga. 
App. LEXIS 331 (1933); Lumpkin v. 
American Sur. Co., 61 Ga. App. 777, 7 
S.E.2d 687, 1940 Ga. App. LEXIS 264 
(1940). 

Where the petition set forth a right in 
the petitioners, as assignees of a written 
option, to a reconveyance of described 
land upon the tender and offer to perform 
as made to the defendant, the court did 
not err in overruling the motion to dismiss 
the action. Barron v. Anderson, 204 Ga. 7, 
48 S.E.2d 846, 1948 Ga. LEXIS 546 
(1948). 

Proof of immediate change of own- 
ership required for assignment. — In 
order to infer an equitable assignment, 
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Requirements for Assignment of 
Choses in Action (Cont'd) 


such facts and circumstances must ap- 
pear, as would not only raise an equity 
between the assignor and the assignee, 
but show that the parties contemplated an 
immediate change of ownership with re- 
spect to the particular fund in question, 
not a change of ownership when the fund 
should be collected or realized, but at the 
time of the transaction relied upon to 
constitute the assignment. Brown Guano 
Co. v. Bridges, 34 Ga. App. 652, 130 S.E. 
695, 1925 Ga. App. LEXIS 460 (1925). 

Potential existence of fund as- 
signed required. — It is not necessary 
that the fund attempted to be assigned 
shall be in actual existence at the time, for 
it is well settled that it is sufficient if it 
exists potentially. Brown Guano Co. v. 
Bridges, 34 Ga. App. 652, 130 S.E. 695, 
1925 Ga. App. LEXIS 460 (1925). 

Previous acceptance by debtor re- 
quired for partial assignment of debt. 
— A partial assignment of a debt due the 
assignor will not vest in the assignee such 
a title to the part of the debt assigned as 
can be enforced in a common-law action, 
without a previous acceptance by the 
debtor. Rivers v. Wright & Co., 117 Ga. 81, 
43 S.E. 499, 1903 Ga. LEXIS 158 (1903); 
Central of Ga. Ry. v. Dover, 1 Ga. App. 240, 
57 S.E. 1002, 1907 Ga. App. LEXIS 204 
(1907); Ison Co. v. Atlantic Coast Line 
R.R., 17 Ga. App. 459, 87 S.E. 754, 1916 
Ga. App. LEXIS 685 (1916). 

Employer’s assent to assignment of 
wages required to maintain action. — 
An action at law by the assignee against a 
railway company, for that part of the 
wages earned by the assignor at the date 
of the assignment, cannot be maintained, 
unless the railway company assented to 
the assignment. Central of Ga. Ry. v. Do- 
ver, 1 Ga. App. 240, 57 S.E. 1002, 1907 Ga. 
App. LEXIS 204 (1907). 


Assignable Choses in Action 


All choses in action arising upon 
contract, including accounts receiv- 
able, may be assigned so as to vest title 
and the right to sue on them in the as- 
signee. William Iselin & Co. v. Davis, 157 
Ga. App. 739, 278 S.E.2d 442, 1981 Ga. 
App. LEXIS 1997 (1981). 
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Claim arising from breach of con- 
tract to become surety on a guano note is 
assignable. Adams v. Williams, 125 Ga. 
430, 54 S.E. 99, 1906 Ga. LEXIS 183 
(1906). 

Insurance policies. — A policy of in- 
surance being a chose in action may be 
assigned so as to vest the title in the 
assignee, but the assignee takes it subject 
to the equities existing between the as- 
signor and debtor at the time of the as- 
signment. Morris v. Georgia Loan, Sav. & 
Banking Co., 109 Ga. 12, 34 S.E. 378, 1899 
Ga. LEXIS 577 (1899); Sprouse v. Skinner, 
155 Ga. 119, 116 S.E. 606, 1923 Ga. 
LEXIS 21 (1923); Baldwin v. Atlanta Joint 
Stock Land Bank, 189 Ga. 607, 7 S.E.2d 
178, 1940 Ga. LEXIS 346 (1940); Par- 
ramore v. Williams, 215 Ga. 179, 109 
S.E.2d 745, 1959 Ga. LEXIS 427 (1959). 

After a life insurance policy has ma- 
tured by the death of the insured, the 
policy may be assigned as any chose in 
action regardless of any stipulation in the 
policy. Progressive Life Ins. Co. v. Bohan- 
non, 74 Ga. App. 617, 40 S.E.2d 564, 1946 
Ga. App. LEXIS 598 (1946). 

A beneficiary, having only a divestible 
interest which is not a vested right, is, in 
effect, divested of this interest by the 
assignment of an insurance policy subject 
to the payment of a debt. Ruis v. Bank of 
Albany, 213 Ga. 41, 96 S.E.2d 580, 1957 
Ga. LEXIS 291 (1957). 

An assignment of an insurance policy 
for value received which recites that it “is 
an absolute assignment” is an absolute 
assignment as against the original benefi- 
ciary, and the insured under such an as- 
signment will have no interest in the 
policy after assignment. Parramore v. Wil- 
liams, 215 Ga. 179, 109 S.E.2d 745, 1959 
Ga. LEXIS 427 (1959). 

Reinsurance company proceeding 
as sole claimant. — Trial court properly 
denied the appellant’s motion to stay ar- 
bitration and granted the appellees’ mo- 
tion to compel arbitration because the 
assignment of the claims to the reinsur- 
ance company was valid and enforceable 
and, therefore, the reinsurance company 
could proceed as the sole claimant. McLar- 
ens Young Intl, Inc. v. Am. Safety Cas. 
Ins. Co., 334 Ga. App. 819, 780 S.E.2d 464, 
2015 Ga. App. LEXIS 730 (2015). 
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Subscription to capital stock of 
railroad company is a chose in action 
and assignable, and the assignee can en- 
force its payment under circumstances 
where the company could do so. Chatta- 
nooga R. & C.R.R. v. Warthen, 98 Ga. 599, 
25 S.E. 988, 1896 Ga. LEXIS 110 (1896). 

Any chose in action involving a 
property right may be assigned, and 
so a deed, as made after a breach, vested 
all the rights of the grantor as to this 
property, including the right to sue. Evans 
v. Brown, 196 Ga. 364, 27 S.E.2d 300 
(1948). 

Automobile retail installment sales 
contract. — Automobile dealer had the 
right to assign a retail installment sales 
contract, and a discount deducted from 
the face amount of the contract when it 
was sold to a finance company was not a 
finance charge required to be disclosed by 
the dealer to the purchasers. Chancellor v. 
Gateway Lincoln-Mercury, Inc., 233 Ga. 
App. 38, 502 S.E.2d 799, 1998 Ga. App. 
LEXIS 885 (1998). 

Chose in action based on tort is 
transferable where it directly in- 
volves right of property. Colter v. Liv- 
ingston, 154 Ga. 401, 114 S.E. 430, 1922 
Ga. LEXIS 376 (1922); Lamon v. Perry, 33 
Ga. App. 248, 125 S.E. 907, 1924 Ga. App. 
LEXIS 829 (1924); Lumpkin v. American 
Sur. Co., 69 Ga. App. 887, 27 S.E.2d 412, 
1943 Ga. App. LEXIS 210 (1948); Ricketts 
v. Liberty Mut. Ins. Co., 127 Ga. App. 483, 
194 S.E.2d 311, 1972 Ga. App. LEXIS 922 
(1972). 

While action is pending for tort, 
there can be no legal assignment of 
the cause of action or of the damages to be 
recovered. Gamble v. Cent. R.R. & Bank- 
ing Co., 80 Ga. 595, 7 S.E. 315, 1888 Ga. 
LEXIS 198 (1888); Sullivan v. Curling, 
149 Ga. 96, 99 S.E. 533, 1919 Ga. LEXIS 
145 (1919); Colter v. Livingston, 154 Ga. 
401, 114 S.E. 430, 1922 Ga. LEXIS 376 
(1922). 

An action of deceit arising under 
O.C.G.A. § 51-6-2, which is a tort, is 
not assignable. Bates & Co. v. Forsyth, 
64 Ga. 232, 1879 Ga. LEXIS 38 (1879). 

An action of deceit arising under 
O.C.G.A. § 51-6-2, which is a tort, is 
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not assignable. Bates & Co. v. Forsyth, 
64 Ga. 232, 1879 Ga. LEXIS 38 (1879). 

Bank entitled to assign right of ac- 
tion against defalcating employee. — 
Where a surety company contracts to in- 
demnify a bank against loss occasioned by 
the defalcation of any employee thereof, 
and upon an alleged defalcation by one of 
the bank’s employees, the company pays 
the loss sustained by the bank upon the 
presentation to it by the bank of a claim of 
loss in accordance with the terms of the 
contract, the bank may properly transfer 
and assign its right of action against the 
employee to recover the amount of its loss 
to the company, and the surety company 
may maintain an action in its own name 
against the defalcating employee of the 
bank to recover the amount paid by it to 
the bank under the contract of indemnity 
made with the bank. Lumpkin v. Ameri- 
can Sur. Co., 61 Ga. App. 777, 7 S.E.2d 
687, 1940 Ga. App. LEXIS 264 (1940). 

Liability is asset assignable by 
trustee in bankruptcy of a corporation 
under an order of the referee in bank- 
ruptcy. Baker v. Sutton, 47 Ga. App. 176, 
170 S.E. 95, 1933 Ga. App. LEXIS 331 
(1933). 

Transfer of note is fully within the 
terms of O.C.G.A. § 44-12-22. Jackson v. 
State, 5 Ga. App. 177, 62 S.E. 726, 1908 
Ga. App. LEXIS 58 (1908). 

Account is assignable. — See Morde- 
cai v. Stewart, 37 Ga. 364, 1867 Ga. 
LEXIS 175 (1867); Barron v. Walker, 80 
Ga. 121, 7 S.E. 272, 1887 Ga. LEXIS 339 
(1887); Akin v. Feagin, 90 Ga. 72, 15 S.E. 
654, 1892 Ga. LEXIS 126 (1892); Nix v. 
Ellis, 118 Ga. 345, 45 S.E. 404, 1903 Ga. 
LEXIS 557 (1903); Central of Ga. Ry. v. 
King Bros. & Co., 137 Ga. 369, 73 S.E. 
632, 1912 Ga. LEXIS 24 (1912); Southern 
Ry. v. Pitner & Raines, 17 Ga. App. 451, 87 
S.E. 754, 1916 Ga. App. LEXIS 673 (1916). 

Right of action on letter of credit is 
assignable. Adams v. Williams, 125 Ga. 
430, 54 S.E. 99, 1906 Ga. LEXIS 183 
(1906). 

Bond for title is assignable. — Al- 
though a bond for title obligated the own- 
ers of certain land to make title thereto to 
the obligee, heirs, executors, and admin- 
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istrators, without adding assigns, it is 
nevertheless assignable under O.C.G.A. 
§ 44-12-22. Fulcher & Co. v. Daniel & 
Son, 80 Ga. 74, 4 S.E. 259, 1887 Ga. 
LEXIS 324 (1887). 

Architects’ certificate is assignable. 
Timmons v. Citizens Bank, 11 Ga. App. 69, 
74 S.E. 798, 1912 Ga. App. LEXIS 261 
(1912). 

Entry in bank book. — An entry in a 
bank book is equivalent to a receipt for 
money and is, consequently, evidence of a 
loan and of a contract for repayment on 
demand; as such, it is sufficient to estab- 
lish the relation of debtor and creditor 
between the parties and it is assignable so 
as to vest a right of action in the assignee 
in the assignee’s own name. Flanders & 
Huguenin v. Maynard, 58 Ga. 56, 1877 Ga. 
LEXIS 8 (1877). 

Covenants are assignable. Tucker v. 
McArthur, 103 Ga. 409, 30 S.E. 283, 1898 
Ga. LEXIS 134 (1898). 

Right of heir to interest in ances- 
tor’s estate is assignable. Greenwood v. 
Greenwood, 178 Ga. 605, 173 S.E. 858, 
1934 Ga. LEXIS 112 (1934). 

Contingent right in certain real es- 
tate is assignable even though it is not 
at all certain that it would ever be trans- 
formed into a present right. Chatta- 
hoochee Holdings, Inc. v. Marshall, 146 
Ga. App. 658, 247 S.E.2d 167, 1978 Ga. 
App. LEXIS 2496 (1978). 

Title to exemption assignable by 
debtor. — Although a debtor has no 
vested title or interest in an exemption at 
the time of its sale or assignment, the 
debtor has a chose in action and a poten- 
tial right in the nature of a defeasible 
title, which is assignable. Eibel v. Mechan- 
ics Loan & Sav. Co., 52 Ga. App. 349, 183 
S.E. 133, 1935 Ga. App. LEXIS 168 (1935). 

An interest in the title to an exemption 
may be assigned in good faith to a creditor, 
not only before the exemption is set aside 
by the court, but even before bankruptcy 
proceedings are instituted. Eibel v. Me- 
chanics Loan & Sav. Co., 52 Ga. App. 349, 
183 S.E. 133, 1935 Ga. App. LEXIS 168 
(1935). 

O.C.G.A. § 44-12-22 inapplicable to 
bill of lading. Postell v. Avery & Co., 12 
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Ga. App. 507, 77 S.E. 666, 1913 Ga. App. 
LEXIS 614 (1918). 

Exclusive use of name. — The exclu- 
sive use of a person’s name conveyed to a 
party for consideration may be assigned 
by that party in an enforceable contract. 
Fletcher v. Atlanta Bd. of Realtors, Inc., 
250 Ga. 21, 295 S.E.2d 737, 1982 Ga. 
LEXIS 979 (1982). 

Legal malpractice claims. — Appel- 
late court properly affirmed the denial of 
summary judgment to a lawyer on a legal 
malpractice claim because in light of as- 
signments allowable under O.C.G.A. 
§§ 44-12-22 and 44-12-24, the Georgia 
Supreme Court agrees that the assign- 
ment of legal malpractice claims is not 
prohibited as a matter of law. Villanueva 
v. First Am. Title Ins. Co., 292 Ga. 630, 
740 S.E.2d 108, 2013 Ga. LEXIS 268 
(2018). 

Georgia Supreme Court agrees with the 
Georgia Court of Appeals that legal mal- 
practice claims are not per se unassign- 
able. Villanueva v. First Am. Title Ins. Co., 
292 Ga. 630, 740 S.E.2d 108, 2013 Ga. 
LEXIS 268 (2013). 
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Assignee can acquire no greater 
rights than the assignor had. Healey v. 
Morgan, 135 Ga. App. 915, 219 S.E.2d 
628, 1975 Ga. App. LEXIS 1871 (1975). 

Contracting parties may waive or 
renounce what law has established in 
their favor provided such waiver or re- 
nunciation does not thereby injure others 
or affect the public interest. Young v. John 
Deere Plow Co., 102 Ga. App. 132, 115 
S.E.2d 770, 1960 Ga. App. LEXIS 570 
(1960). 

Debtor under a conditional sale con- 
tract, by expressly agreeing not to set up 
as a defense to an action on the contract 
by the assignee thereof any claim the 
debtor may have had against the assignor 
of the contract, waived the right to plead 
failure of consideration in an action on the 
contract by the assignee, and such plea 
and the cross action for the down payment 
are without merit. Jones v. Universal 
C.LT. Credit Corp., 88 Ga. App. 24, 75 
S.E.2d 822, 1953 Ga. App. LEXIS 998 
(1953); Young v. John Deere Plow Co., 102 
Ga. App. 132, 115 S.E.2d 770, 1960 Ga. 
App. LEXIS 570 (1960). 
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Because third party failed to present 
sufficient evidence supporting its position 
that it had a right, as successor in inter- 
est, to sue on a creditor’s account with the 
creditor’s debtor in order to support that 
right, summary judgment in its favor in 
suit against the debtor was erroneously 
entered. Ponder v. CACV of Colo., LLC, 
289 Ga. App. 858, 658 S.E.2d 469, 2008 
Ga. App. LEXIS 218 (2008). 

Agreement for debt setoff. — If the 
agreement is for a consideration, it is 
binding on the same terms as any other 
agreement; and if it is executed, it needs 
no consideration. National Sur. Corp. v. 
Algernon Blair, Inc., 114 Ga. App. 30, 150 
S.E.2d 256, 1966 Ga. App. LEXIS 648, 
rev'd, 222 Ga. 672, 151 S.E.2d 724, 1966 
Ga. LEXIS 595 (1966). 

Claim of assignee of judgment is 
subject to such equities and defenses 
as may have existed in favor of the 
judgment debtor against the judgment 
creditor at the time of the assignment, but 
is not subject to rights which did not then 
exist in favor of such judgment debtor and 
of which the judgment debtor did not 
become possessed until some time later, as 
by the subsequent purchase of judgments 
against the judgment creditor. Sheffield v. 
Preacher, 175 Ga. 719, 165 S.E. 742, 1932 
Ga. LEXIS 318 (1932). 

Equities existing between assignor 
and debtor include the terms and con- 
ditions of the contract under which the 
indebtedness arose. National Sur. Corp. v. 
Algernon Blair, Inc., 114 Ga. App. 30, 150 
S.E.2d 256, 1966 Ga. App. LEXIS 648, 
rev'd, 222 Ga. 672, 151 S.E.2d 724, 1966 
Ga. LEXIS 595 (1966). 

Holder’s rights unaffected by equi- 
ties between maker and payee. — The 
equities between the maker and the 
payee, originating after a transfer to a 
third person, will not affect the rights of 
the holder, though the transfer is made 
after the note becomes due. Central Trust 
Co. v. Fargason, 21 Ga. App. 696, 94 S.E. 
902, 1918 Ga. App. LEXIS 484 (1918). 

Effect of mere equitable assign- 
ment. — An assignee may sue in own 
name, but a mere equitable assignment or 
interest arising from paying for a chose in 
action, without written transfer, gives no 
right to sue upon it in the name of the 
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equitable assignee. Florida Coca Cola Bot- 
tling Co. v. Ricker, 136 Ga. 411, 71 S.E. 
734, 1911 Ga. LEXIS 562 (1911). See also 
Lamon v. Perry, 33 Ga. App. 248, 125 S.E. 
907, 1924 Ga. App. LEXIS 829 (1924). 

Right to sue where subject matter 
of assignment not mere naked right 
of action. — Where the subject matter of 
a sale, purchase, and assignment is not a 
mere naked right of action, but assignable 
property, such as an execution, mortgage 
and note, the ownership carried with it a 
right to sue as an incident of such owner- 
ship. Reed v. Janes, 84 Ga. 380, 11 S.E. 
401, 1889 Ga. LEXIS 273 (1889). 

Upon the transfer to the plaintiffs 
of a bill of lading calling for a full 
quantity of corn, there is assigned to 
plaintiffs the right of action for the defen- 
dant’s loss or conversion of a part of the 
corn. Askew & Co. v. Southern Ry., 1 Ga. 
App. 79, 58 S.E. 242, 1907 Ga. App. LEXIS 
153 (1907). 

Mere equitable title insufficient 
when plaintiff relies on title to re- 
cover possession of personal property 
wrongfully withheld from the plaintiff 
who must show a legal title; a mere equi- 
table title will not suffice. Eibel v. Mechan- 
ics Loan & Sav. Co., 52 Ga. App. 349, 183 
S.E. 133, 1935 Ga. App. LEXIS 168 (1935). 

Absent description of property eq- 
uitable interest conveyed by instru- 
ment other than draft. — An instru- 
ment, other than a draft, purporting to 
assign a sum of money to be paid out of a 
fund claimed to be in the hands of another, 
without describing the identical money 
intended to be conveyed, will not of itself 
convey legal title to any part of the fund 
which in fact may be in the hands of such 
other person; if anything is conveyed it is 
an equitable interest in the entire fund. 
Western & A.R.R. v. Union Inv. Co., 128 
Ga. 74, 57 S.E. 100, 1907 Ga. LEXIS 31 
(1907). 

Choses in action are not subject to 
seizure and sale under executions 
based upon ordinary judgment, and 
can only be reached by the judgment 
creditor through a garnishment or some 
other collateral proceeding; and, inas- 
much as such garnishment or collateral 
proceeding is necessary to fix the lien of 
the judgment so as to make it effective, an 
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assignment of the chose in action by the debtor 
before the institution of such collateral pro- 
ceeding passes to the assignee the property of 
the debtor in the chose in action assigned, 
freed from the lien of a general judgment 
previously rendered against the assignor. 
Greenwood v. Greenwood, 178 Ga. 605, 173 
S.E. 858, 1934 Ga. LEXIS 112 (1934). 
Assignment of entire chose in ac- 
tion entitled to priority over prior 
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partial assignment. — Where a second 
assignment is of the entire chose in action, 
it vests in the assignee the legal title to 
the whole chose in action, and it is entitled 
to priority over the holder of a prior par- 
tial assignment of a chose in action to 
which the debtor of the assignor has not 
assented. King Bros. & Co. v. Central of 
Ga. Ry., 135 Ga. 225, 69 S.E. 113, 1912A 
Am. Ann. Cas. 672 (1910). 
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Assignability of right of action ex delicto 
for injury to property, as affected by stat- 
ute, 5 A.L.R. 130. 

Payment of judgment by debtor without 
notice of its assignment, 32 A.L.R. 1021. 

Priority as between one who redelivers 
papers or securities not transferable by 
endorsement or delivery to pledgor or as- 
signee and a bona fide purchaser from the 
latter, 37 A.L.R. 1540. 


44-12-23. Assignment of a fund. 


Priority of assignment of chose in action 
over subsequent garnishment as affected 
by lack of notice to debtor of assignment, 
52 A.L.R. 109. 

Meaning and scope of covenant in as- 
signment of claim as regards legality or 
quality of claim, 91 A.L.R. 548. 

Assignability of statutory claim against 
employer for nonpayment of wages, 48 
A.L.R.2d 1385. 

Law governing assignment of wages or 
salary, 1 A.L.R.3d 927. 

Validity, in contract for installment sale 
of consumer goods, or commercial paper 
given in connection therewith, of provi- 
sion waiving, as against assignee, de- 
fenses good against seller, 39 A.L.R.3d 
518. 


A fund may be assigned in writing. The written acceptance of a draft 
will be treated as an assignment pro tanto of funds of the drawer in the 


hands of the acceptor. 


History. 

Civil Code 1895, § 3078; Civil Code 
1910, § 3654; Code 1933, § 85-1804. 
History of Section. 

This Code section is derived from the 


decisions in Baer v. English & Co., 84 Ga. 
403, 11 S.E. 453 (1890) and Jones v. 
Glover, 93 Ga. 484, 21 S.E. 50 (1893). 


JUDICIAL DECISIONS 


O.C.G.A. § 44-12-23 applies solely to 
sureties. Davis v. Perkins, 178 Ga. 195, 
172 S.E. 562, 1934 Ga. LEXIS 8 (1934). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

6 Am. Jur. 2d, Assignments, §§ 51-54. 
C.J.S. 

6A C.J.S., Assignments, § 19. 

ALR. 

Priority as between one who redelivers 
papers or securities not transferable by 
endorsement or delivery to pledgor or as- 
signee and a bona fide purchaser from the 
latter, 37 A.L.R. 1540. 


Enforceability in equity of assignment 
of part of a debt without the debtor’s 
consent, 80 A.L.R. 413. 

Meaning and scope of covenant in as- 
signment of claim as regards legality or 
quality of claim, 91 A.L.R. 548. 

Assignability of claim for tax refund, 
and rights of assignee in respect thereof, 
134 A.L.R. 1202. 


44-12-24. What rights of action may and may not be assigned. 


Except for those situations governed by Code Sections 11-2-210 and 
11-9-406, a right of action is assignable if it involves, directly or 
indirectly, a right of property. A right of action for personal torts, for 
legal malpractice, or for injuries arising from fraud to the assignor may 


not be assigned. 


History. 

Civil Code 1895, § 3079; Civil Code 
1910, § 3655; Code 1933, § 85-1805; Ga. 
L. 2001, p. 362, § 33; Ga. L. 2018, p. 634, 
§ 1/HB 160; Ga. L. 2013, p. 636, § 1/HB 
359. 

History of Code section. 

This Code section is derived from the 
decisions in Central R.R. & Banking Co. v. 
Brunswick & W.R.R., 87 Ga. 386, 13 S.E. 
520 (1891) and Sullivan v. Curling, 149 
Ga. 96, 99 S.E. 533 (1919). 

Law reviews. 

For article, “Uninsured Motorist Cover- 
age in Georgia,” see 4 Ga. St. B.J. 329 
(1968). 

For note, “Wrongful Refusal to Pay In- 
surance Claims in Georgia,” see 13 Ga. L. 
Rev. 935 (1979). 


For note, “Conflicts of Interest in the 
Liability Insurance Setting,” see 13 Ga. L. 
Rev. 973 (1979). 

For comment, “The Employer’s/Insur- 
ance Carrier’s Right to Subrogation Un- 
der the Georgia Workers’ Compensation 
Act (0.C.G.A. Section 34-9-11.1): How 
Long Will It Last?,” see 46 Mercer L. Rev. 
1575 (1995). 

For annual survey on legal ethics, see 
64 Mercer L. Rev. 189 (2012). 

For annual survey on legal ethics, see 
65 Mercer L. Rev. 175 (2013). 

For note, “Laissez Fair: The Case for 
Alternative Litigation Funding and As- 
signment of Lawsuit Proceeds in Geor- 
gia,” see 49 Ga. L. Rev. 1121 (2015). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
ASSIGNABLE RIGHTS OF ACTION 
1. REQUIREMENTS FOR ASSIGNMENT 
2. SPECIFIC Acts or ASSIGNMENT 
NOoNASSIGNABLE RIGHTS or ACTION 
1. In GENERAL 
2. PERSONAL TorTS 
3. INJURIES ARISING FROM FRAUD 
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General Consideration 


“Assign” means transfer so as to 
vest title in the recipient and allow 
such person to sue directly. McLanahan v. 
Keith, 135 Ga. App. 117, 217 S.E.2d 420, 
1975 Ga. App. LEXIS 1589 (1975); In re 
Carroll, 89 B.R. 1007, 1988 Bankr. LEXIS 
1873 (Bankr. N.D. Ga. 1988); Shook v. 
Pilot Life Ins. Co., 188 Ga. App. 714, 373 
S.E.2d 813, 1988 Ga. App. LEXIS 1163 
(1988). 

Right of action is assignable if it is 
for damage to property or a right of action 
or chose in action arising from tort which 
involves, directly or indirectly, a right of 
property. Sullivan v. Curling, 149 Ga. 96, 
99 S.E. 533, 1919 Ga. LEXIS 145 (1919); 
Lumpkin v. American Sur. Co., 69 Ga. 
App. 887, 27 S.H.2d 412, 1943 Ga. App. 
LEXIS 210 (1943). 

Contract to share recovery ob- 
tained not assignment of right of ac- 
tion. — Where a widowed mother had a 
cause of action against a railway company 
to recover damages for the homicide of her 
son, and she entered into a contract with 
her children, by the terms of which she 
agreed, in consideration of advances, 
made by them to her for the purpose of 
defraying the expenses of prosecuting her 
cause of action to share equally with them 
in any recovery she might obtain in her 
suit, this was not an assignment of the 
right of action for the personal tort. An- 
derson v. Anderson, 12 Ga. App. 706, 78 
S.E. 271, 1913 Ga. App. LEXIS 721 (1918). 

Conveyance of title to land. — Con- 
veyance of title to land neither passes title 
to timber cut nor assigns the right to 
recover damages for the trespass result- 
ing from its wrongful removal and conver- 
sion. Rome Kraft Co. v. Davis, 213 Ga. 
899, 102 S.E.2d 571, 1958 Ga. LEXIS 316 
(1958). 

Agreement to pay contingent fee 
not assignment. — An agreement to pay 
a contingent fee does not confer on an 
attorney the right of an assignee. Winslow 
Bros. Co. v. Murphy, 139 Ga. 231, 77 S.E. 
25, 1913 Ga. LEXIS 388 (1913). 

Subrogation generally. — While the 
common law recognized subrogation in 
property damage claims, it did not recog- 
nize it in personal injury claims. These 
principles have been followed generally in 
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the Official Code of Georgia Annotated. 
Carter v. Banks, 254 Ga. 550, 330 S.E.2d 
866, 1985 Ga. LEXIS 761 (1985). 

Subrogation and assignment dis- 
tinguished. — Subrogation effects an as- 
signment by operation of law, but differs 
from an ordinary assignment of the debt 
in that an assignment assumes the con- 
tinued existence of the debt, while subro- 
gation follows upon its payment. Mary- 
land Cas. Co. v. Brown, 321 F. Supp. 309, 
1971 U.S. Dist. LEXIS 14970 (N.D. Ga. 
1971). 

Health insurance policy which merely 
purported to give the insurer a right to be 
reimbursed for benefits paid on behalf of 
the insured, to the extent of monies re- 
ceived by the insured from the tort-feasor 
“as a result of judgment, settlement or 
otherwise” did not purport to effect an 
assignment of a cause of action, as pro- 
scribed by O.C.G.A. § 44-12-24, but cre- 
ated a valid and enforceable right of sub- 
rogation. Shook v. Pilot Life Ins. Co., 188 
Ga. App. 714, 373 S.E.2d 813, 1988 Ga. 
App. LEXIS 1163 (1988). 

Subrogee is limited to indemnifica- 
tion only. Maryland Cas. Co. v. Brown, 
321 F. Supp. 309, 1971 U.S. Dist. LEXIS 
14970 (N.D. Ga. 1971). 

Judgment creditor could not set 
aside fraudulent transfers that oc- 
curred prior to assignment of loan. — 
Because of the anti-assignment statute, 
O.C.G.A. § 44-12-24, a judgment creditor 
did not have standing under the Uniform 
Fraudulent Transfers Act (UFTA) to con- 
test transfers by the debtor that occurred 
prior to assignment of the debtor’s loan to 
the creditor. Merrill Ranch Props., LLC v. 
Austell, 336 Ga. App. 722, 784 S.E.2d 125, 
2016 Ga. App. LEXIS 197 (2016), cert. 
denied, No. S16C1438, 2016 Ga. LEXIS 
721 (Ga. Oct. 31, 2016). 


Assignable Rights of Action 
1. Requirements for Assignment 


Express agreement required to as- 
sign tort action. — A right of action for a 
tort is not extinguished and hence not 
assignable under this section by a compro- 
mise settlement in which a given sum is to 
be paid to the injured party, unless it be 
expressly agreed between the parties that 
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the promise to pay the amount fixed by 
the settlement shall be accepted as a sat- 
isfaction within terms of O.C.G.A. § 13- 
7-9 of the original claim. Fouche & Fouche 
v. Morris, 112 Ga. 143, 37 S.E. 182, 1900 
Ga. LEXIS 72 (1900). 

Form of assignment of chose in ac- 
tion is immaterial; it is sufficient if it is 
in writing and manifests the intention of 
the owner to transfer to the assignee title 
in the chose in action. Lumpkin v. Ameri- 
can Sur. Co., 69 Ga. App. 887, 27 S.E.2d 
412, 1943 Ga. App. LEXIS 210 (1943). 

No joinder of assignor in suit by 
assignee. — Where the right of action 
does involve directly or indirectly a right 
of property, it is assignable, and the as- 
signee must bring the suit in own name 
without joining the assignor. Browder v. 
Cox, 83 Ga. App. 738, 64 S.E.2d 460, 1951 
Ga. App. LEXIS 953 (1951). 

Specific assignment required to 
pass right of action to subsequent 
purchaser. — A right of action which 
arises from a tort and involves property 
does not “run with the land,” and there- 
fore does not pass to a subsequent pur- 
chaser by deed in the absence of a specific 
assignment thereof. Dougherty County v. 
Pylant, 104 Ga. App. 468, 122 S.E.2d 117, 
1961 Ga. App. LEXIS 717 (1961). 

Willful and malicious injury to 
property specifically assignable. — 
Court declined to reconsider the court’s 
ruling that Count 5 of the amended com- 
plaint was assignable under O.C.G.A. 
§ 44-12-24 because a claim under 11 
U.S.C. § 523(a)(6) for willful and mali- 
cious injury to property was specifically 
assignable under § 44-12-24. McAfee v. 
Harman (In re Harman), No. 11-05534- 
LRC, 2021 Bankr. LEXIS 420 (Bankr. 
N.D. Ga. Feb. 24, 2021). 


2. Specific Acts of Assignment 


Right of action based on conversion 
of personal property is assignable. 
Ricketts v. Liberty Mut. Ins. Co., 127 Ga. 
App. 483, 194 S.E.2d 311, 1972 Ga. App. 
LEXIS 922 (1972). 

A cause of action for unlawful con- 
version may be assigned. Maryland 
Cas. Co. v. Brown, 321 F. Supp. 309, 1971 
U.S. Dist. LEXIS 14970 (N.D. Ga. 1971). 
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Right of action based on destruc- 
tion of property in tortious manner is 
assignable. Davis v. Rome Kraft Co., 96 
Ga. App. 450, 100 S.E.2d 473, 1957 Ga. 
App. LEXIS 605 (1957), rev'd, 213 Ga. 
899, 102 S.E.2d 571, 1958 Ga. LEXIS 316 
(1958). 

A cause of action for damages to prop- 
erty resulting from the negligence of the 
defendant is an action which involves a 
property right and is assignable under 
O.C.G.A. § 44-12-24. Hubbard v. Ruff, 97 
Ga. App. 251, 103 S.E.2d 134, 1958 Ga. 
App. LEXIS 754 (1958). 

Insured’s right of action in tort as- 
signable. — Where property covered by a 
policy of fire insurance is destroyed, the 
insurer, when settling with the insured for 
the loss, may take, as a consideration for 
the settlement, an assignment of the in- 
sured’s right of action in tort against an- 
other for the destruction of the property, 
thereby subrogating the insurer to the 
insured’s right to recover for the loss. 
Hoxie v. Americus Auto. Co., 73 Ga. App. 
686, 37 S.E.2d 808, 1946 Ga. App. LEXIS 
388 (1946). 

Counterclaim alleging that surveyor 
and agents trespassed on and to wife’s 
property and interfered with her enjoy- 
ment of her real and personal property 
stated an assignable property injury 
claim; a right of action involving a prop- 
erty right is assignable, including a cause 
of action for a tort to property. Barnes v. 
Collins, 205 Ga. App. 750, 423 S.E.2d 308, 
1992 Ga. App. LEXIS 1313 (1992). 

A tort cause of action for compensatory 
damages for loss of property resulting 
from an insurer’s bad faith may be as- 
signed. Southern Gen. Ins. Co. v. Ross, 227 
Ga. App. 191, 489 S.E.2d 53, 1997 Ga. 
App. LEXIS 834 (1997). 

Reinsurance company proceeding 
as sole claimant. — Trial court properly 
denied the appellant’s motion to stay ar- 
bitration and granted the appellees’ mo- 
tion to compel arbitration because the 
assignment of the claims to the reinsur- 
ance company was valid and enforceable 
and, therefore, the reinsurance company 
could proceed as the sole claimant. McLar- 
ens Young Int'l, Inc. v. Am. Safety Cas. 
Ins. Co., 334 Ga. App. 819, 780 S.E.2d 464, 
2015 Ga. App. LEXIS 730 (2015). 
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Assignment of tort proceeds. — Al- 
though a court had earlier rejected a debt- 
or’s reliance on O.C.G.A. § 44-12-24 in 
seeking a ruling that the assignment of a 
tort action was invalid because the debtor 
had assigned the future proceeds of the 
action, not the right of action, the assignee 
creditor’s default allowed the court to ac- 
cept the debtor’s assertion that the assign- 
ment of the proceeds to be received in the 
future was not a valid, enforceable assign- 
ment under Georgia law; in addition, the 
creditor had no lien or perfected security 
interest in the proceeds under O.C.G.A. 
§ 44-14-320; thus, because there was no 
valid assignment and because the creditor 
did not have a valid, perfected security 
interest under Georgia law, then the 
creditor was an unsecured creditor with 
only a claim based on the debtor’s breach 
of her promise to pay. Carson v. Rhodes (In 
re Carson), No. R04-43220-PWB, No. R04- 
43220-PWB, No. 05-4018, 2006 Bankr. 
LEXIS 2614 (Bankr. N.D. Ga. June 12, 
2006). 

Heir’s right of interest in estate as- 
signable. — The right of an heir to an 
interest in the estate of an ancestor is a 
chose in action; such choses in action are 
assignable. Greenwood v. Greenwood, 178 
Ga. 605, 173 S.E. 858, 1934 Ga. LEXIS 


112 (1934). 
Deed made after breach assigns 
proper right. — Any chose in action 


involving a property right may be as- 
signed; thus, a deed made after a breach 
vests all the rights of the grantor as to the 
property, including the right of action. 
Evans v. Brown, 196 Ga. 634, 27 S.E.2d 
300, 1943 Ga. LEXIS 395 (1943). 

Bank may properly transfer and as- 
sign its right of action against defal- 
cating employee to recover the 
amount of its loss to a surety com- 
pany where the surety company contracts 
to indemnify the bank against loss occa- 
sioned by the defalcation of any employee 
thereof, and upon an alleged defalcation by 
one of the bank’s employees, the company 
pays the loss sustained by the bank upon the 
presentation to it by the bank of a claim of 
loss in accordance with the terms of the 
contract, the bank may properly transfer 
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and assign its right of action against the 
employee to recover the amount of its loss to 
the company, and the company may main- 
tain an action in its own name against the 
defalcating employee of the bank to recover 
the amount paid by it to the bank under the 
contract of indemnity made with the bank. 
Lumpkin v. American Sur. Co., 69 Ga. App. 
887, 27 S.E.2d 412, 1943 Ga. App. LEXIS 
210 (1943). 

The right of a bank to recover of the 
defendant employee, on account of the em- 
ployee’s alleged wrongful acts in taking or 
removing the money of the bank and con- 
cealing defendant’s wrongful acts by false 
entries upon the books of the bank, is a right 
to recover for injury involving the bank’s 
property right in the money. Lumpkin v. 
American Sur. Co., 69 Ga. App. 887, 27 
S.E.2d 412, 1943 Ga. App. LEXIS 210 
(1943). 

A right of action to recover amount of 
checks paid out by the defendant bank, 
the endorsements upon which were forged 
by the depositor’s employee and which 
loss had been paid by insurers under 
policy indemnifying the depositor against 
dishonesty of its employees is assignable. 
First Natl Bank v. American Sur. Co., 71 
Ga. App. 112, 30 S.E.2d 402, 1944 Ga. 
App. LEXIS 293 (1944). 

Effect of assignment by debtor of 
property before garnishment. — 
Choses in action are not subject to seizure 
and sale under executions based upon 
ordinary judgments, and can only be 
reached by the judgment creditor through 
a garnishment or some other collateral 
proceeding; and, inasmuch as such gar- 
nishment or collateral proceeding is nec- 
essary to fix the lien of the judgment so as 
to make it effective, an assignment of the 
chose in action by the debtor before the 
institution of such collateral proceeding 
passes to the assignee the property of the 
debtor in the chose in action assigned, 
freed from the lien of a general judgment 
previously rendered against the assignor. 
Greenwood v. Greenwood, 178 Ga. 605, 
173 S.E. 858, 1934 Ga. LEXIS 112 (1934). 

Tax preparer’s payment to a tax- 
payer of a discounted sum in ex- 
change for the right to a refund was 
not a “loan” but instead constituted a 
“sale” by the taxpayer of a chose in action. 
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Cullen v. Bragg, 180 Ga. App. 866, 350 
S.E.2d 798, 1986 Ga. App. LEXIS 2294 
(1986). 

Legal malpractice claim. — Trial 
court did not err in denying an attorney 
summary judgment on an insurer’s mal- 
practice claim because the loss was solely 
a financial loss, the claim involved a right 
of property, and the claim was assignable; 
the closing protection letter from the in- 
surer to the insured created an assign- 
ment because the claim transferred to the 
insurer not merely the insured’s rights of 
recovery but also the right of action. Vil- 
lanueva v. First Am. Title Ins. Co., 313 Ga. 
App. 164, 721 S.E.2d 150, 2011 Ga. App. 
LEXIS 1082 (2011), cert. denied, No. 
$12C0502, 2012 Ga. LEXIS 607 (Ga. June 
18, 2012), aff'd, 292 Ga. 630, 740 S.E.2d 
108, 2013 Ga. LEXIS 268 (2013). 

Appellate court properly affirmed the 
denial of summary judgment to a lawyer 
on a legal malpractice claim because in 
light of assignments allowable under 
O.C.G.A. §§ 44-12-22 and 44-12-24, the 
Georgia Supreme Court agrees that the 
assignment of legal malpractice claims is 
not prohibited as a matter of law. Villan- 
ueva v. First Am. Title Ins. Co., 292 Ga. 
630, 740 S.E.2d 108, 2013 Ga. LEXIS 268 
(2018). 

Georgia Supreme Court agrees with the 
Georgia Court of Appeals that legal mal- 
practice claims are not per se unassign- 
able. Villanueva v. First Am. Title Ins. Co., 
292 Ga. 630, 740 S.E.2d 108, 2013 Ga. 
LEXIS 268 (2013). 


Nonassignable Rights of Action 
1. In General 


Tort action and action for fraud. — 
Under O.C.G.A. § 44-12-24, a personal 
tort action and an action for fraud are 
non-assignable. Additionally, the rights to 
punitive damages are not assignable. In 
re Estate of Sims, 259 Ga. App. 786, 578 
S.E.2d 498, 2003 Ga. App. LEXIS 247 
(2008). 

Absent plaintiffs ownership or 
claim of property at institution of 
action, suit not maintainable. — 
Where property previously belonging to 
the plaintiff is illegally converted at a 
time when the title was vested in plaintiff, 
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the plaintiff is not entitled to maintain an 
action in trover where it appears that at 
the time the suit was instituted plaintiff 
did not own and does not claim the prop- 
erty for which plaintiff sues. Browder v. 
Cox, 83 Ga. App. 738, 64 S.E.2d 460, 1951 
Ga. App. LEXIS 953 (1951). 

A conveyance of land, without more, 
does not assign a right of action to the 
grantee resulting from a trespass previ- 
ously committed on such land. Rome Kraft 
Co. v. Davis, 213 Ga. 899, 102 S.E.2d 571, 
1958 Ga. LEXIS 316 (1958). 

Exemplary damages and attorney 
fees are recoverable only by the party 
who has suffered a tortious loss of 
property, not by those harmed only vi- 
cariously; a subrogee under the law of 
Georgia is limited to indemnification. 
Southern Ry. v. Malone Freight Lines, 174 
Ga. App. 405, 330 S.E.2d 371, 1985 Ga. 
App. LEXIS 1819 (1985). 


2. Personal Torts 


Right to bring action of trespass for 
damage to realty is not assignable by 
a landowner to the successor in title. Allen 
v. Macon, D. & S.R.R., 107 Ga. 838, 33 S.E. 
696, 1899 Ga. LEXIS 169 (1899). 

A vendee of land, upon which a trespass 
is committed while it is the property of the 
vendor, has no right of action against the 
trespasser for damages thus occasioned; 
such damages are recoverable by the ven- 
dor. Rome Kraft Co. v. Davis, 213 Ga. 899, 
102 S.E.2d 571, 1958 Ga. LEXIS 316 
(1958). 

In Georgia, assignment of a per- 
sonal injury claim is not permitted. 
American Chain & Cable Co. v. Brunson, 
157 Ga. App. 833, 278 S.E.2d 719, 1981 
Ga. App. LEXIS 2027 (1981). 

Subrogation provision in an automobile 
policy, which provided that if the insurer 
paid under the policy it had the right to 
sue anyone else who may be responsible, 
was a Statutorily prohibited assignment of 
a personal injury claim. GEICO v. Hirsh, 
211 Ga. App. 374, 439 S.E.2d 59, 1993 Ga. 
App. LEXIS 1526 (1993), cert. denied, No. 
$94C0482, 1994 Ga. LEXIS 509 (Ga. Mar. 
25, 1994). 

Subrogation provision in an automobile 
policy, which provided that if the insurer 
paid under the policy it was entitled to all 
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rights of recovery which the person to 
whom payment was made had against 
any other person, was a prohibited assign- 
ment of a personal injury claim. Southern 
Gen. Ins. Co. v. Ezekiel, 213 Ga. App. 665, 
445 S.E.2d 807, 1994 Ga. App. LEXIS 708 
(1994). 

Although uninsured motorist coverage 
in a policy provided the insurer was sub- 
rogated to the rights of recovery of its 
insured, the right of action belonged to the 
insured, and any action against the unin- 
sured motorist had to be brought in the 
name of the insured. Generali ? United 
States Branch v. Owens, 218 Ga. App. 584, 
462 S.E.2d 464, 1995 Ga. App. LEXIS 806 
(1995); Travelers Ins. Co. v. Harris, 226 
Ga. App. 269, 486 S.E.2d 427, 1997 Ga. 
App. LEXIS 580 (1997). 

Punitive damages are not assign- 
able as property right. Maryland Cas. 
Co. v. Brown, 321 F. Supp. 309, 1971 U.S. 
Dist. LEXIS 14970 (N.D. Ga. 1971); 
Southern Ry. v. Malone Freight Lines, 174 
Ga. App. 405, 330 S.E.2d 371, 1985 Ga. 
App. LEXIS 1819 (1985). 

Bare right to file bill or maintain 
suit is not assignable. Hayslip v. Speed 
Check Co., 214 Ga. 479, 105 S.E.2d 455, 
1958 Ga. LEXIS 466 (1958). 

Title VII claims not assignable. — 
Because claims under Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000e et 
seq., for back pay, front pay, emotional 
pain and suffering, loss of enjoyment of 
life, and punitive damages were more 
similar to a personal injury tort action 
than an action to enforce contractual or 
property rights, an employee’s assignment 
of a Title VII religious discrimination 
claim to a third party was invalid. Under 
O.C.G.A. § 44-12-24, a right of action for 
personal torts could not be assigned, and 
under federal common law personal injury 
claims were not assignable absent a stat- 
ute to the contrary. Evans v. Boyd Rest. 
Group, LLC, 240 Fed. Appx. 393, 2007 
U.S. App. LEXIS 21995 (11th Cir. 2007). 

A bankruptcy trustee was the real 
party in interest regarding a tort action 
of the debtor regardless of the trustee’s 
purported assignment to the debtor of the 
right to prosecute the action while the 
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trustee retained legal title to it. United 
Techs. Corp. v. Gaines, 225 Ga. App. 191, 
483 S.E.2d 357, 1997 Ga. App. LEXIS 347 
(1997). 

Federal bankruptcy law pre-empts the 
statute; therefore, a bankruptcy trustee 
properly abandoned a tort claim back to 
the debtor/tort victim. Denis v. Delta Air- 
lines, Inc., 248 Ga. App. 377, 546 S.E.2d 
805, 2001 Ga. App. LEXIS 273 (2001), 
cert. denied, No. S01C0947, 2001 Ga. 
LEXIS 958 (Ga. Nov. 30, 2001), cert. de- 
nied, No. S01C0945, 2001 Ga. LEXIS 959 
(Ga. Nov. 30, 2001). 

Tort claim becomes part of bank- 
ruptcy estate. — The defendant in a tort 
action which was based on an unliqui- 
dated claim that the plaintiff failed to 
disclose when plaintiff filed a voluntary 
Chapter 13 federal bankruptcy petition 
was entitled to summary judgment be- 
cause the claim became part of the bank- 
ruptcy estate even though the statute nor- 
mally prohibits the assignment of 
personal tort causes of action, and the 
federal doctrine of judicial estoppel pre- 
cluded the prosecution of the claim. Spoon 
v. Johnson, 247 Ga. App. 754, 545 S.E.2d 
328, 2001 Ga. App. LEXIS 102 (2001). 

Bankruptcy debtor’s agreement to pay a 
health care provider from the proceeds of 
a personal injury action created an invalid 
assignment since the assignment of per- 
sonal injury claims was prohibited under 
O.C.G.A. § 44-12-24, and the putative as- 
signment was not limited to an interest in 
any recovery and extended to the action 
itself. Klosinski v. Southeastern Neuro- 
logic Assocs. P.C (In re Oglesby), No. 99- 
30214, No. 99-03011A, 2000 Bankr. 
LEXIS 2205 (Bankr. S.D. Ga. Sept. 27, 
2000). 

Automobile insurance policy provi- 
sion requiring only that the insured reim- 
burse the company from the insured’s re- 
covery against a tortfeasor for medical 
expenses paid by the company was not an 
assignment of a right of action for per- 
sonal torts. Sheppard v. State Farm Fire 
& Cas. Co., 222 Ga. App. 619, 475 S.E.2d 
675, 1996 Ga. App. LEXIS 942 (1996), 
cert. denied, No. S97C0017, 1997 Ga. 
LEXIS 120 (Ga. Jan. 17, 1997). 

Subrogation right. — An uninsured 
motorist insurer could not file a subroga- 
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tion action in its own name because 
0.C.G.A. § 44-12-24 prohibits the assign- 
ment of rights of action for personal torts. 
State Farm Mut. Auto. Ins. Co. v. Cox, 233 
Ga. App. 296, 502 S.E.2d 778, 1998 Ga. 
App. LEXIS 859 (1998), aff'd, 271 Ga. 77, 
515 S.E.2d 832, 1999 Ga. LEXIS 427 
(1999). 

Purported assignment to attorney 
void. — A purported assignment of an 
interest in a personal injury action to an 
attorney made in an attempt to survive 
termination of the attorney’s contract and 
to give the attorney an interest in the 
litigation separate from statutory lien 
rights was void as a violation of public 
policy. Peoples v. Consolidated Freight- 
ways, Inc., 226 Ga. App. 265, 486 S.E.2d 
604, 1997 Ga. App. LEXIS 515 (1997). 

Executor’s commission not as- 
signed. — Contracts are to be construed 
so as to uphold and give effect to the 
agreement as lawful and not to render 
portions of the agreement meaningless; to 
construe a settlement agreement and 
promissory note as assigning an execu- 
tor’s commission would have risked mak- 
ing the settlement agreement void ab ini- 
tio under O.C.G.A. § 44-12-24, and the 
ambiguity was resolved by holding that 
the executor did not waive the executor’s 
right to a commission. In re Estate of 
Sims, 259 Ga. App. 786, 578 S.E.2d 498, 
2003 Ga. App. LEXIS 247 (2003). 

Insufficient evidence of assign- 
ment. — Debtor’s motion for default judg- 
ment, in an action for a declaration that 
the assignment of proceeds from a lawsuit 
to a defendant was invalid, was denied 
because the debtor did not assign a right 
of action, so O.C.G.A. § 44-12-24 did not 
apply, and there was no allegation that 
the defendant had a lien and if so, 
whether it was unperfected, so O.C.G.A. 
§ 44-14-320 did not apply. Carson v. Rho- 
des (In re Carson), No. R04-43220-PWB, 
No. R04-43220-PWB, No. 05-4018, 2005 
Bankr. LEXIS 2673 (Bankr. N.D. Ga. Nov. 
9, 2005). 

Creditors’ 11 U.S.C. § 523(a)(4) claim 
against a Chapter 13 debtor, their attor- 
ney, was dismissed because although the 
attorney failed to file a wrongful death 
complaint on the creditors’ behalf and 
represented to the creditors that the at- 
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torney had, the creditors failed to allege a 
contract or other agreement establishing 
a technical trust. The creditors’ wrongful 
death cause of action did not comprise the 
res of a technical trust because under 
0.C.G.A. § 53-12-25 only property subject 
to transfer by the settler could become the 
subject matter of a trust, and under 
0.C.G.A. § 44-12-24 the creditors’ wrong- 
ful death action was non-transferable. 
Crisler v. Farr (In re Farr), No. 10-11904- 
JDW, No. 11-1009, 2011 Bankr. LEXIS 
1875 (Bankr. M.D. Ga. May 18, 2011). 


3. Injuries Arising from Fraud 


Right of action for injuries arising 
from fraud cannot be assigned. More- 
head v. Ayers, 136 Ga. 488, 71 S.E. 798, 
1911 Ga. LEXIS 114 (1911); Couch v. 
Crane, 142 Ga. 22, 82 S.E. 459, 1914 Ga. 
LEXIS 252 (1914); Hayslip v. Speed Check 
Co., 214 Ga. 479, 105 S.E.2d 455, 1958 Ga. 
LEXIS 466 (1958). 

It cannot be said that because money 
possessed by defendants was the money 
and property of the plaintiff, and that as it 
was defrauded out of this money by the 
defendants, a right of property was in- 
volved, either directly or indirectly. 
Feeney v. Decatur Developing Co., 47 Ga. 
App. 353, 170 S.E. 518, 1933 Ga. App. 
LEXIS 405 (1933). 

While a judgment based on fraud could 
be assigned, a right of action for fraud 
could not; the Superior Court Consent 
Order assigned to the assignee did not 
contain a judgment based on fraud, as the 
lender’s claim for fraud was specifically 
excepted from the judgment, and thus, the 
assignee had no standing to bring an 
action based on injuries arising from 
fraud to the lender. Cadlerock Joint Ven- 
ture, L.P. v. Pittard, 358 B.R. 457, 2006 
Bankr. LEXIS 3533 (Bankr. N.D. Ga. 
2006). 

Plaintiff assignee’s objection to dis- 
chargeability under 11 U.S.C. § 523(a)(2) 
failed because its claim was that debtor 
allegedly misrepresented the state of the 
company’s accounts receivable at the time 
the lender made a loan; this was a right of 
action arising from alleged fraud, not a 
right to property, and as such, the lender’s 
right of action was not assignable under 
0.C.G.A. § 44-12-24 (2002). Cadlerock 
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Joint Venture, L.P. v. Pittard, 358 B.R. 
457, 2006 Bankr. LEXIS 3533 (Bankr. 
N.D. Ga. 2006). 

An assignee of debt is precluded from 
pursuing a fraudulent transfer claim even 
though the assignee met the definitions of 
a creditor with a claim under the Georgia 
Uniform Fraudulent Transfers Act (now 
the Uniform Voidable Transactions Act), 
O.C.G.A. § 18-2-70 et seq., because the 
non-assignment statute provides that a 
right of action for injuries arising from 
fraud cannot be assigned; thus, the second 
assignee had no standing to assert a fraudu- 
lent transfer claim against the appellee re- 
garding two parcels of real property because 
a fraudulent transfer claim could not be 
assigned under Georgia law. RES-GA High- 
tower, LLC v. Golshani, 334 Ga. App. 176, 
778 S.E.2d 805, 2015 Ga. App. LEXIS 596 
(2015), cert. denied, No. S16C0330, 2016 
Ga. LEXIS 54 (Ga. Jan. 11, 2016). 

Action under Uniform Fraudulent 
Transfers Act could not be assigned. 
— In a suit by an assignee of a judgment 
seeking to set aside a fraudulent transfer 
by the judgment debtor to a corporation, 
the assignee’s fraudulent transfer claim 
did not survive the assignment of the 
California judgment based on Georgia’s 
assignment statute, O.C.G.A. § 44-12-24, 
and was not revived by O.C.G.A. § 9-11- 
25(c). EMM Credit, LLC v. Remington, 
343 Ga. App. 710, 808 S.E.2d 96, 2017 Ga. 
App. LEXIS 557 (2017). 

Fraudulent transfer claim could 
not be assigned. — Lender’s assignee 
had no standing to pursue a fraudulent 
transfer claim against a guarantor be- 
cause such claims were not assignable 
under O.C.G.A. § 44-12-24; therefore, the 
assignee could not prevail on a legal mal- 
practice action against attorneys who 
failed to timely assert a fraudulent trans- 
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fer claim. O.C.G.A. § 44-12-24 was not 
preempted by 12 U.S.C. § 1821 of the 
Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 (FIRREA) or 
by O.C.G.A. § 11-1-103 of the Uniform 
Commercial Code. RES-GA McDonough, 
LLC v. Taylor English Duma LLP, 302 Ga. 
444, 807 S.E.2d 381, 2017 Ga. LEXIS 930 
(2017). 

Fraudulent transfer claim could 
not be assigned. — Georgia’s bar against 
the assignment of fraud claims applies to 
claims under the former Uniform Fraudu- 
lent Transfers Act (UFTA); an issue of 
whether federal law preempted that bar 
as to direct assignees of the Federal De- 
posit Insurance Corporation was not re- 
solved and was remanded to the trial 
court. Cmty. & S. Bank v. Lovell, 302 Ga. 
375, 807 S.E.2d 444, 2017 Ga. LEXIS 925 
(2017). 

Assignee of debt could bring 
fraudulent transfer claim. — Judg- 
ment creditor had standing to pursue its 
claim against a judgment debtor and the 
transferees, although the judgment credi- 
tor was the assignee of the debt leading to 
the judgment, because it did not seek a 
remedy for an injury stemming from the 
previous holder of the note, but for an 
injury that was committed directly 
against it; O.C.G.A. § 44-12-24 did not 
apply. RES-GA YPL, LLC v. Rowland, 340 
Ga. App. 713, 798 S.E.2d 315, 2017 Ga. 
App. LEXIS 130 (2017). 

Fraud claims not assignable. — 
Trial court did not err in granting sum- 
mary judgment on the fraud claims 
brought by the investor’s son because 
claims for fraud were not assignable, even 
when the claims involved a right of prop- 
erty and, thus, the son lacked standing to 
bring the claims in the son’s individual 
capacity. Patel v. Diplomat 1419VA Hotels, 
LLC, 358 Ga. App. 732, 856 S.E.2d 340, 
2021 Ga. App. LEXIS 122 (2021). 


OPINIONS OF THE ATTORNEY GENERAL 


Federal preemption as to employee 
welfare benefit plans. — The federal 
Employment Retirement Income Security 
Act of 1974 (ERISA), preempts the appli- 


cation of O.C.G.A. § 44-12-24 to employee 
welfare benefit plans regulated by ERISA. 
1989 Op. Att’y Gen. 89-40. 
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T.44, C.12, A.3 


RESEARCH REFERENCES 


C.J.S. 

6A C.J.S., Assignments, §§ 7, 30. 
ALR. 

Assignability of right of action ex delicto 
for injury to property, as affected by stat- 
ute, 5 A.L.R. 130. 

Priority as between one who redelivers 
papers or securities not transferable by 
endorsement or delivery to pledgor or as- 
signee and a bona fide purchaser from the 
latter, 37 A.L.R. 1540. 

Priority of assignment of chose in action 
over subsequent garnishment as affected 
by lack of notice to debtor of assignment, 
52 A.L.R. 109. 

Assignability of claim against officers or 
directors of corporation for breach of duty, 
74 A.L.R. 200; 80 A.L.R. 875; 80 A.L.R. 
875. 

Survivability or assignability of action 
or cause of action in tort for damages for 
fraudulently procuring purchaser or sale 
of property, 76 A.L.R. 403. 

Meaning and scope of covenant in as- 
signment of claim as regards legality or 
quality of claim, 91 A.L.R. 548. 

Assignability or survivability of cause of 
action in tort against third person for 
procuring breach of contract, 93 A.L.R. 
1133. 

Scope and extent of subrogation in favor 
of one entitled to be subrogated to mort- 
gage lien, 107 A.L.R. 785. 

Assignability of right to rescind or of 
right to return of money or other property 
as incident of rescission, 110 A.L.R. 849; 
162 A.L.R. 748. 

Attorney’s contract for contingent fee as 
amounting to an equitable assignment of 
interest in cause of action, or proceed 
settlement thereof, 124 A.L.R. 1508. 

Right of one whose property without his 
consent was fraudulently or mistakenly 
applied to an indebtedness for which was 


not responsible, to be subrogated to credi- 
tor’s rights or security held by him, 129 
A.L.R. 196. 

Rights and remedies incident to subro- 
gation to one but not both elements of a 
single cause of action for injury to person 
damage to property, 140 A.L.R. 1241. 

Assignment of, or succession to, statu- 
tory right of action for recovery of money 
lost at gambling, 18 A.L.R.2d 999. 

Assignability of claim for personal in- 
jury or death, 40 A.L.R.2d 500; 33 
A.L.R.4th 82. 

Judgment debtor’s personal injury 
claims against third person or latter’s 
liability insurer as subject to creditor’s 
bill, 51 A.L.R.2d 595. 

Assignability of claim in tort for damage 
to personal property, 57 A.L.R.2d 603. 

Assignability of claim for malicious 
prosecution, 76 A.L.R.2d 1286. 

Rights and remedies of property insurer 
as against third-person tort-feasor who 
has settled with insured, 92 A.L.R.2d 102. 

Intervenor’s right to disqualify judge, 
92 A.L.R.2d 1110. 

Assignability of insured’s right to re- 
cover over against liability insurer for 
rejection of settlement offer, 12 A.L.R.3d 
1158. 

Validity and effect of “loan receipt” 
agreement between injured party and one 
tort-feasor, for loan repayable to extent of 
injured party’s recovery from a cotort- 
feasor, 62 A.L.R.3d 1111. 

Right of “Blue Cross” or “Blue Shield,” 
or similar hospital or medical service or- 
ganization, to be subrogated to certificate 
holder’s claims against tort-feasor, 73 
A.L.R.3d 1140. 

Right of provider of health or medical 
services, as assignee of claim under 
ERISA (Employment Retirement Income 
Security Act of 1974), to maintain action 
against plan payor, 133 A.L.R. Fed. 109. 


ARTICLE 3 


BAILMENTS 


Cross references. 
Liens of pawnbrokers, factors, bailees, 


acceptors, and depositories, § 44-14-400 
et seq. 
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RESEARCH REFERENCES 


ALR. 
Negligent entrustment: bailor’s liability 


to bailee injured through his own negli- 
gence or incompetence, 12 A.L.R.4th 1062. 


Part 1 


In GENERAL 


RESEARCH REFERENCES 


ALR. 

Acceptance of receptacle as charging 
one as bailee of contents, 1 A.L.R. 272; 18 
A.L.R. 87. 

Bailment: what amounts to delivery of, 
or assumption of control over, property 
essential to a bailment, 1 A.L.R. 394. 

Duty and liability of gratuitous bailee or 
mandatory, 4 A.L.R. 1196; 96 A.L.R. 909. 

Respective rights of carrier, or of one in 
similar relation to owner, and to finder of 
property lost or mislaid, 9 A.L.R. 1388; 
170 A.L.R. 706. 

Liability of bailor for personal injuries 
due to defects in subject of bailment, 12 
A.L.R. 774; 61 A.L.R. 1336; 131 A.L.R. 
845. 

Validity of agreement by bailee of in- 
strumentality to purchase his supplies 
from bailor, 14 A.L.R. 114; 17 A.L.R. 392. 

Liability of bank for loss of Liberty 
bonds, 17 A.L.R. 1217; 31 A.L.R. 703; 40 
A.L.R. 899. 

Right to recover back cash bail taken 
without authority, 26 A.L.R. 211; 44A.L.R. 
1499; 48 A.L.R. 1480. 

Liability of bailee where subject of bail- 
ment is stolen, 26 A.L.R. 223; 48 A.L.R. 
378. 

Duty and liability of farm tenant in 


44-12-40. “Bailment” defined. 


respect to livestock leased with farm, 32 
A.L.R. 857. 

Bailor’s action against third person for 
damage to, or destruction or conversion of, 
bailed property as affected by defendant’s 
settlement with, release by, or judgment 
liability to bailee for same wrongful act, 
118 A.L.R. 1338. 

Liability of laundry, clothes presser, 
dyer, or dry cleaner or third person by 
whom the work is actually done, for loss of 
or damage to customer’s goods, 130 A.L.R. 
1359. 

Taxation of property the subject of bail- 
ment, 135 A.L.R. 597. 

Measure and elements of damages re- 
coverable against bailee of automobile in 
case of loss or theft, 135 A.L.R. 1198. 

Liability of warehouseman for injury to 
stored goods as result of failure to main- 
tain proper temperatures, 92 A.L.R.2d 
1298. 

Construction and effect of motor vehicle 
leasing contracts, 43 A.L.R.3d 1283. 

Employer’s liability for theft or disap- 
pearance of employee’s property left at 
place of employment, 46 A.L.R.3d 1306. 

Liability of warehouseman or other bai- 
lee for loss of goods stored at other than 
agreed-upon place, 76 A.L.R.4th 883. 


A bailment is a delivery of goods or property upon a contract, express 
or implied, to carry out the execution of a special object beneficial either 
to the bailor or bailee or both and to dispose of the property in 
conformity with the purpose of the trust. 


History. 

Orig. Code 1863, § 2031; Code 1868, 
§ 2032; Code 1873, § 2058; Code 1882, 
§ 2058; Civil Code 1895, § 2894; Civil 
Code 1910, § 3467; Code 1933, § 12-101. 


Law reviews. 

For comment on Goodyear Clearwater 
Mills v. Wheeler, 77 Ga. App. 570, 49 
S.E.2d 184 (1948), see 11 Ga. B.J. 229 
(1948). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 

Types oF BAILMENTS 

CREATION OF BAILMENTS 
1. REQUIREMENTS 


2. Activities ESTABLISHING BAILOR-BAILEE RELATIONSHIP 


Duty or CARE 
LIABILITY 


General Consideration 


Bailment is similar in nature to 
contract of hiring. Queen v. Patent Scaf- 
folding Co., 46 Ga. App. 364, 167 S.E. 789, 
1933 Ga. App. LEXIS 72 (1933). 

Lease and bailment distinguished. 
— A lease may refer to a contract involv- 
ing realty or personalty, or both, whereas 
a bailment involves the custody of person- 
alty. Buena Vista Loan & Sav. Bank v. 
Bickerstaff, 121 Ga. App. 470, 174 S.E.2d 
219, 1970 Ga. App. LEXIS 1257 (1970). 

Lease and bailment are not neces- 
sary mutually exclusive terms; both 
are indicative of a contractual relation- 
ship. Buena Vista Loan & Sav. Bank v. 
Bickerstaff, 121 Ga. App. 470, 174 S.E.2d 
219, 1970 Ga. App. LEXIS 1257 (1970). 

Notes pledged as collateral secu- 
rity. — Where notes of a third party are 
pledged as collateral security, the creditor, 
in the absence of special contractual pro- 
vision, is entitled to retain possession of 
the notes so deposited until the purpose 
for which they were deposited is at an end, 
that is, until the payment of the debt 
secured. Johnson v. Hinson, 188 Ga. 639, 4 
S.E.2d 561, 1939 Ga. LEXIS 589 (1939). 

Customer’s assent to limitations on 
warehouse receipt a jury question. — 
In a dispute over a storage facility’s stor- 
age of a customer’s seed, in which the 
facility sought to bind the customer to 
limitations printed on the reverse of the 
facility's warehouse receipts, the trial 
court erred by concluding that evidence 
that the facility routinely mailed ware- 
house receipts to the facility's customers 
was sufficient to bind the customer as a 
matter of law; because the customer de- 
nied receiving the receipts, the customer’s 
assent was a question for the jury. Turf- 
grass Group v. Ga. Cold Storage Co., 346 


Ga. App. 659, 816 S.E.2d 716, 2018 Ga. 
App. LEXIS 436 (2018). 


Types of Bailments 


Loan is bailment of O.C.G.A. Art. 3, 
Ch. 12, T. 44 for a certain time to be used 
by the borrower without paying for its use. 
Industrial Lumber Co. v. Strickland, 71 
Ga. App. 298, 30 S.E.2d 792, 1944 Ga. 
App. LEXIS 341 (1944). 

Conditional sale is species of bail- 
ment whereby the vendee uncondition- 
ally promises to pay the purchase price 
and the vendor reserves title personally 
until such payment is made. Nix v. Farm- 
ers Mut. Exch. of Calhoun, Inc., 218 F.2d 
642, 1955 U.S. App. LEXIS 4462 (5th Cir. 
1955). 

Relationship between automobile 
dealer and prospective purchaser is 
that of bailor and bailee, not principal 
and agent or master and servant. Harris v. 
Whitehall Chevrolet Co., 55 Ga. App. 130, 
189 S.E. 392, 1936 Ga. App. LEXIS 441 
(1936). 

Where an automobile dealer lends a 
demonstrator automobile to a prospective 
purchaser for the purpose of allowing such 
purchaser to test and operate it, under an 
oral agreement that the purchaser is to 
return the automobile at the end of two 
days in the same condition, less reason- 
able wear and tear, as it was when deliv- 
ered to the purchaser, this constitutes the 
purchaser being a bailee. Warren v. Mitch- 
ell Motors, Inc., 52 Ga. App. 58, 182 S.E. 
205, 1935 Ga. App. LEXIS 32 (1935). 


Creation of Bailments 
1. Requirements 


Assent to bailment required to cre- 
ate duty. — Before the bailee is charged 
with the duty of safekeeping property the 
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bailee must assent to the bailment, either 
expressly or impliedly. Davidson v. Ram- 
sby, 133 Ga. App. 128, 210 S.E.2d 245, 
1974 Ga. App. LEXIS 988 (1974). 

Delivery essential to bailment con- 
tract. — A bailment is not created unless 
there is a delivery of the article to be 
accepted by the bailee. Goodyear Clearwa- 
ter Mills v. Wheeler, 77 Ga. App. 570, 49 
S.E.2d 184, 1948 Ga. App. LEXIS 600 
(1948) (commented on in 11 Ga. B.J. 229 
(1948)). 

Delivery, under which the bailee ac- 
quires an independent and temporarily 
exclusive possession, is essential to a con- 
tract of bailment. Hartley v. Robinson, 78 
Ga. App. 594, 51 S.E.2d 617, 1949 Ga. 
App. LEXIS 937 (1949). 

To create a bailment, express or im- 
plied, there must be an actual or construc- 
tive delivery of goods with an actual or 
constructive possession in the bailee, ex- 
clusive and independent of the bailor and 
all other persons. Davidson v. Ramsby, 
133 Ga. App. 128, 210 S.E.2d 245, 1974 
Ga. App. LEXIS 988 (1974). 

An essential element of the bailor- 
bailee relationship is the actual or con- 
structive delivery of property to the bailee 
who thereby acquires independent and 
temporarily exclusive possession of the 
delivered property. McDaniel v. American 
Druggists Ins. Co. (In re Nat'l Buy-Rite, 
Inc.), 11 B.R. 196, 1981 Bankr. LEXIS 
3670 (Bankr. N.D. Ga. 1981). 

Independent and temporarily ex- 
clusive possession of property re- 
quired. — In order to constitute a bail- 
ment, it is essential that the bailee 
acquire an independent and temporarily 
exclusive possession of the property. El- 
liott v. Levy, 77 Ga. App. 562, 49 S.E.2d 
179, 1948 Ga. App. LEXIS 599 (1948); 
A.A.A. Parking, Inc. v. Bigger, 113 Ga. 
App. 578, 149 S.E.2d 255, 1966 Ga. App. 
LEXIS 1141 (1966); Buckley v. Colorado 
Mining Co., 163 Ga. App. 431, 294 S.E.2d 
665, 1982 Ga. App. LEXIS 2520 (1982). 

A bailee acquires no title to the 
property held as bailee; the interest is 
limited to a right of possession for which 
the bailee may maintain an action if this 
right is impaired. McDaniel v. American 


PROPERTY 


44-12-40 


Druggists Ins. Co. (In re Nat'l Buy-Rite, 
Inc.), 11 B.R. 196, 1981 Bankr. LEXIS 
3670 (Bankr. N.D. Ga. 1981). 


2. Activities Establishing Bailor- 
Bailee Relationship 


Transfer of property by seller to 
prospective purchaser on approval 
clearly creates bailment under O.C.G.A. 
§ 44-12-40. Stephens v. Thompson, 177 
Ga. App. 528, 339 S.E.2d 784, 1986 Ga. 
App. LEXIS 1456 (1986). 

Purpose of transaction determines 
existence of bailment. — If the furnish- 
ing of an automobile is within what may 
be said to be a “business” of the owner, one 
to whom the car is entrusted for such 
purpose is not a bailee, as in a case of 
lending, but is a servant or agent; if, on 
the other hand, the car is entrusted by the 
owner merely as an accommodation, with 
no interest or concern in the purpose for 
which the car will be used, then its use, 
whether for recreation or otherwise, is not 
within the business of the owner, and the 
transaction is a mere bailment. Hubert v. 
Harpe, 181 Ga. 168, 182 S.E. 167, 1935 
Ga. LEXIS 52 (1935). 

Permission to use employer’s truck 
after working hours creates bail- 
ment. — Where the defendant, employed 
to pick up and deliver dry cleaning and 
laundry, drives the employer’s truck in 
doing this work, uses the truck, with the 
employer’s permission, after the employee 
finishes work in going to and from home 
and, where the defendant is to keep the 
truck in proper repair with the employer 
paying for such repairs, the status of 
bailor and bailee exists between the em- 
ployer and the defendant with reference to 
the use of the truck by the defendant after 
the employee finishes work. Smith v. 
Burks, 89 Ga. App. 278, 79 S.E.2d 52, 
1953 Ga. App. LEXIS 949 (1953). 

Bailment creating liability of em- 
ployer for tractor carrying trash. — 
Because an employer, as bailor, sent the 
employer’s own employee with the thing 
bailed, a tractor with attached trash 
trailer, under O.C.G.A. § 44-12-62(b), a 
contractor, as the hirer, was liable only for 
the consequences of the hirer’s own direc- 
tions or for the hirer’s gross negligence; 
the trial court erred in concluding that the 
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contractor was entitled to summary judg- 
ment on the basis that the employee was 
not a borrowed servant because the evi- 
dence presented at least a factual issue 
regarding whether the employee was the 
contractor’s borrowed servant since there 
was evidence that the contractor alone 
supervised the employee’s work hauling 
debris, that the contractor controlled the 
employee’s schedule for each day, and that 
the contractor dictated which landfill 
would receive the debris and when a load 
was ready. Coe v. Carroll & Carroll, Inc., 
308 Ga. App. 777, 709 S.E.2d 324, 2011 
Ga. App. LEXIS 280 (2011), cert. denied, 
No. $11C1159, 2011 Ga. LEXIS 836 (Ga. 
Oct. 17, 2011). 

Bailment when contract for car 
storage in garage. — Where the owner 
of an automobile enters into an oral con- 
tract, for the storage of a car, with the 
operator of a storage and service garage of 
automobiles, the relationship of bailor- 
bailee is created. Bunn v. Broadway Park- 
ing Ctr., Inc., 116 Ga. App. 85, 156 S.E.2d 
464, 1967 Ga. App. LEXIS 709 (1967). 

Acceptance of car for repairs and 
adjustments. — Where a driver hired by 
plaintiff took plaintiffs car, on orders from 
plaintiff, to defendant’s garage and deliv- 
ered it to the master mechanic to make 
repairs and adjustments, and where the 
master mechanic worked on the car and 
asked the driver to test-drive the car, 
along with the master mechanic, the exis- 
tence of bailor and bailee relationship 
between the parties is established. Tyner 
& Blackmon v. Fryer Truck & Tractor Co., 
83 Ga. App. 398, 63 S.E.2d 695, 1951 Ga. 
App. LEXIS 873 (1951). 

Bailment denied where owner re- 
tains right to remove stored article at 
will without the knowledge of the person 
in charge of the premises and no bailment 
arises. Mossie v. Pilgrim Self-Service Stor- 
age, 150 Ga. App. 715, 258 S.E.2d 548, 
1979 Ga. App. LEXIS 2352 (1979). 

Leaving of musical equipment in 
restaurant. — Evidence could have au- 
thorized jury to find that bailment was in 
effect as to plaintiffs musical equipment 
left at defendant’s restaurant and dam- 
aged in fire occurring when restaurant 
was closed. Buckley v. Colorado Mining 
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Co., 163 Ga. App. 431, 294 S.E.2d 665, 
1982 Ga. App. LEXIS 2520 (1982). 

No bailment created between in- 
sured and insurer. — Court of appeals 
did not err in affirming an order granting 
an insured summary judgment in the in- 
sured’s action against an insurer to re- 
cover indemnity under the insured’s com- 
mercial general liability insurance policy 
for property damage to a company’s com- 
mercial peanut cleaner because the care, 
custody, and control exclusion of the policy 
did not apply when the peanut cleaner 
was not in the insured’s care, custody, or 
control; it could not be said either that a 
bailment of the peanut cleaner was cre- 
ated or that the insured had exclusive 
“care, custody, or control” of the cleaner at 
the time that the cleaner was damaged 
because the insured was operating as an 
instrumentality of the company, moving 
the company’s peanut cleaner to serve the 
company’s purposes while under the com- 
pany’s direction and control. Owners Ins. 
Co. v. Smith Mech. Contrs., Inc., 285 Ga. 
807, 683 S.E.2d 599, 2009 Ga. LEXIS 485 
(2009). 

Unpublished decision: When the debtor 
was granted bare legal title to a residen- 
tial loan package for purposes of resale as 
a bailment under O.C.G.A. § 44-12-40, 
but had no equitable interest in the loan, 
the loan was not property of the debtor’s 
estate under 11 U.S.C. § 541(d), and the 
creditor’s interest was not avoidable un- 
der 11 U.S.C. § 544(a)(1). HSBC Mortg. 
Servs. v. Pettigrew (In re Southstar Fund- 
ing, LLC), No. 07-65842-PWB, No. 07- 
06524, 2008 Bankr. LEXIS 3883 (Bankr. 
N.D. Ga. Oct. 4, 2008). 


Duty of Care 


Borrower of loan is bound to take 
good care of thing borrowed, to use it 
according to the intention of the lender, 
and to restore it in the proper condition. 
Industrial Lumber Co. v. Strickland, 71 
Ga. App. 298, 30 S.E.2d 792, 1944 Ga. 
App. LEXIS 341 (1944). 

Bailee to act in good faith. — A 
bailee is an agent who is required not only 
to use the property for the special object 
only for which the bailee was entrusted 
with it, and in conformity with the pur- 
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poses of the trust, but to act in good faith 
where the interests of the principal are 
concerned. Industrial Lumber Co. v. 
Strickland, 71 Ga. App. 298, 30 S.E.2d 
792, 1944 Ga. App. LEXIS 341 (1944). 

Object of bailment mutually benefi- 
cial to both parties. — Where the object 
of the bailment is beneficial to both par- 
ties, the degree of diligence required of the 
bailee is ordinary care. Elliott v. Levy, 77 
Ga. App. 562, 49 S.E.2d 179, 1948 Ga. 
App. LEXIS 599 (1948). 

Bailor entrusting defective auto- 
mobile to another. — Where bailor en- 
trusts a defective automobile to another, 
or entrusts an automobile to an incompe- 
tent driver, the bailor must exercise ordi- 
nary care to prevent injuries to persons 
within the range of foreseeable operation 
of the automobile. Medlock v. Barfield, 90 
Ga. App. 759, 84 S.E.2d 113, 1954 Ga. 
App. LEXIS 806 (1954). 


Liability 
Bailee’s knowledge of automobile 
contents required for liability. — A 
bailee for hire as to an automobile is not 
liable for the contents thereof unless the 


bailee has actual or implied knowledge or 
notice as to such contents. Davidson v. 
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Ramsby, 133 Ga. App. 128, 210 S.E.2d 
245, 1974 Ga. App. LEXIS 988 (1974). 

Reasonable expectation of car con- 
tents is sufficient notice. — Sufficient 
notice of the contents of a car exists if the 
articles are such as the bailee might rea- 
sonably expect to be therein. Davidson v. 
Ramsby, 133 Ga. App. 128, 210 S.E.2d 
245, 1974 Ga. App. LEXIS 988 (1974). 

Bailor’s liability determined by 
bailment contract and doctrine of 
proximate cause. — The bailor’s liabil- 
ity is not determined alone by the provi- 
sions and warranties of the bailment con- 
tract, but also by the limits imposed by the 
doctrine of proximate cause; that is, 
whether the defendant should have fore- 
seen the consequences of defendant’s neg- 
ligence as a natural and probable result. 
Medlock v. Barfield, 90 Ga. App. 759, 84 
S.E.2d 113, 1954 Ga. App. LEXIS 806 
(1954). 

Automobile dealer not liable for 
prospective purchaser’s negligent op- 
eration of car. — Since the relationship 
between an automobile dealer and a pro- 
spective purchaser is that of bailor and 
bailee, the dealer is not liable for injuries 
accruing to a third person by reason of the 
negligent operation of the automobile by 
the prospective purchaser while trying it 
out. Harris v. Whitehall Chevrolet Co., 55 
Ga. App. 180, 189 S.E. 392, 1936 Ga. App. 
LEXIS 441 (1936). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 1 et seq. 
C.J.S. 

8 C.J.S., Bailments, §§ 1, 14 et seq. 
ALR. 

Respective rights of carrier, or of one in 
similar relation to owner, and of finder of 
property lost or mislaid, 9 A.L.R. 1388; 
170 A.L.R. 706. 

Acceptance of receptacle as charging 
one as bailee of contents, 18 A.L.R. 87. 

Character of contract to raise seed, 29 
A.L.R. 647. 


Relationship of bailor and bailee as be- 
tween owner of goods in bonded ware- 
house and proprietor of warehouse, 77 
A.L.R. 1502. 

“Warehouse purchaser receipt” as bail- 
ment or contract of sale, 91 A.L.R. 907. 

Storage contract as a bailment of chat- 
tels, or lease of place where chattels are 
stored, 138 A.L.R. 1137. 

Bailee’s liability as affected by bailment 
condition that bailor procure insurance, 
83 A.L.R.3d 519. 
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44-12-41, Bailment contract as entire; performance as condition 
precedent to action upon it. 


As a general rule, the contract of bailment is an entire contract and 
a full performance is a condition precedent to an action upon it. 


History. 

Orig. Code 1863, § 2081; Code 1868, 
§ 2076; Code 1873, § 2102; Code 1882, 
§ 2102; Civil Code 1895, § 2920; Civil 
Code 1910, § 3493; Code 1933, § 12-105. 


Cross references. 
Manner of seller’s tender of delivery, 
§ 11-2-503. 


JUDICIAL DECISIONS 


Bailor’s refusal to allow remedy of 
defects grounds for bailee’s suit. — 
Where a bailee made repairs alleged to be 
unsatisfactory by the bailor and offered 
within a reasonable time to remedy the 
defects, time not being of the essence of the 
contract, upon the bailor’s refusal to allow 


the corrections to be made, the bailee was 
entitled under O.C.G.A. § 44-12-41 to sue 
upon the contract for the full contract 
price. Byck v. Weiler Co., 3 Ga. App. 387, 
59 S.E. 1126, 1908 Ga. App. LEXIS 156 
(1908). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 38 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 105. 

ALR. 

Recovery back of amount paid to bailee 
for repairs of no benefit to bailor, 31 A.L.R. 
698. 

Validity and effect of acceleration clause 
in lease or bailment, 58 A.L.R. 300; 128 
A.L.R. 750. 

Construction and application of provi- 
sion of bailment or lease contract relating 
to cost of repairs or replacements, or dam- 
age to chattel, 129 A.L.R. 460. 

Bailee’s express agreement to return 


property, or to return it in a specified 
condition, as enlarging his common-law 
liability, 150 A.L.R. 269. 

Seller’s, bailor’s, lessor’s, or lender’s 
knowledge of the other party’s intention to 
put the property or money to an illegal use 
as defense to action for purchaser price, 
rent, or loan, 166 A.L.R. 1353. 

Bailee’s liability as affected by bailment 
condition that bailor procure insurance, 
83 A.L.R.3d 519. 

Measure and elements of damages in 
action against garageman based on fail- 
ure to properly perform repair or service 
on motor vehicle, 1 A.L.R.4th 347. 


44-12-42, Rights of bailee in bailed property; actions to enforce 


rights. 


During the bailment, in all cases the bailee has a right to the possession 
of the property and in most cases a special right of property in the thing 
bailed. For a violation of these rights by anyone he has a cause of action. 


History. 

Orig. Code 1863, § 2032; Code 1868, 
§ 2033; Code 1873, § 2059; Code 1882, 
§ 2059; Civil Code 1895, § 2895; Civil- 
Code 1910, § 3468; Code 1933, § 12-102. 


Cross references. 
Right of action of bailee and bailor for 
trespass, § 51-10-4. 
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JUDICIAL DECISIONS 


Agreement for car storage in ga- 
rage creates bailment. — Where the 
owner of an automobile enters into an oral 
contract for the storage of a car with the 
operator of a storage and service garage 
for automobiles, the relationship of bailor- 
bailee is created. Bunn v. Broadway Park- 
ing Ctr., Inc., 116 Ga. App. 85, 156 S.E.2d 
464, 1967 Ga. App. LEXIS 709 (1967). 

Delivery and possession required 
for bailment. — To create a bailment, 
express or implied, there must be an ac- 
tual or constructive delivery of the goods 
with actual or constructive possession in 
the bailee, exclusive and independent of 
the bailor and all other persons. Davidson 
v. Ramsby, 133 Ga. App. 128, 210 S.E.2d 
245, 1974 Ga. App. LEXIS 988 (1974). 

Bailee of property is entitled to its 
exclusive possession. Mossie v. Pilgrim 
Self-Service Storage, 150 Ga. App. 715, 
258 S.E.2d 548, 1979 Ga. App. LEXIS 
2352 (1979). 

Creditor retains possession of 
notes pledged as collateral security. 
— Where notes of a third party are 


pledged as collateral security, the creditor, 
in the absence of special contractual pro- 
vision, is entitled to retain possession of 
the notes so deposited until the purpose 
for which they were deposited is at an end, 
that is, until the payment of the debt is 
secured. Johnson v. Hinson, 188 Ga. 639, 4 
S.E.2d 561, 1939 Ga. LEXIS 589 (1939). 

Degree of diligence required of bai- 
lee where object of bailment is benefi- 
cial to both parties is that of ordinary 
care. Elliott v. Levy, 77 Ga. App. 562, 49 
S.E.2d 179, 1948 Ga. App. LEXIS 599 
(1948). 

Suit in trover maintainable by bai- 
lee for hire since the bailee has such title 
and right of possession. McWhorter & 
Armour v. Moore, 7 Ga. App. 439, 67 S.E. 
115, 1910 Ga. App. LEXIS 334 (1910); 
Macon, Dublin & Savannah R.R. v. Heard 
Bros., 27 Ga. App. 382, 108 S.E. 481, 1921 
Ga. App. LEXIS 914 (1921). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, §§ 1 et seq., 
63 et seq. 
C.J.S. 
8 C.J.S., Bailments, §§ 28, 29. 
ALR. 
Estoppel to assert title to personal chat- 


tel by permitting another to use it in his 
business, 7 A.L.R. 676. 

Seizure of subject of bailment under 
process issued at instance of bailee as 
excuse for latter’s failure to redeliver 
bailor, 139 A.L.R. 1146. 


44-12-43. Care required of bailees. 


All bailees are required to exercise care and diligence to protect the 
thing bailed and to keep it safe. Different degrees of diligence are 
required according to the nature of the bailments. 


History. 

Orig. Code 1863, § 2033; Code 1868, 
§ 2034; Code 1873, § 2060; Code 1882, 
§ 2060; Civil Code 1895, § 2897; Civil- 
Code 1910, § 3470; Code 1933, § 12-103. 


Cross references. 
Risk of loss in the absence of breach, 
§ 11-2-509. 
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JUDICIAL DECISIONS 


Nothing in O.C.G.A. T. 11 repeals or 
affects O.C.G.A. § 44-12-48. AAA. 
Parking, Inc. v. Bigger, 113 Ga. App. 578, 
149 S.E.2d 255, 1966 Ga. App. LEXIS 
1141 (1966). 

Whether a bailment exists depends 
upon the relationship between the 
owner of the property and the possessor of 
the property as to the disposition of the 
property. Bohannon v. State, 251 Ga. App. 
771, 555 S.E.2d 112, 2001 Ga. App. LEXIS 
1132 (2001). 

Loan is bailment of article for cer- 
tain time, to be used by the borrower 
without paying for its use. Industrial 
Lumber Co. v. Strickland, 71 Ga. App. 298, 
30 S.E.2d 792, 1944 Ga. App. LEXIS 341 
(1944). 

Bailor entitled to election of rem- 
edies. — A bailor, setting up a breach of 
the duty of the bailee, may elect as to the 
bailor’s remedy and may rely upon either 
his right under the contract or proceed for 
damages as in a case of tort. AAA Parking, 
Inc. v. Black, 110 Ga. App. 554, 139 S.E.2d 
437, 1964 Ga. App. LEXIS 699 (1964). 

“Safekeeping” construed. — The 
word “safekeeping” in an agreement for 
storage of goods in a warehouse does not 
imply a much higher degree of care than 
the law requires of a defendant nor does 
the word imply a guarantee against dam- 
age or harm. Harper Whse., Inc. v. Henry 
Chanin Corp., 102 Ga. App. 489, 116 
S.E.2d 641, 1960 Ga. App. LEXIS 660 
(1960). 

Standard of care. — If the bailment is 
for the exclusive benefit of the bailor, only 
slight diligence is required; if the bailment 
is for the mutual benefit of the parties, 
ordinary diligence is required; and if the 
bailment is for the exclusive benefit of the 
bailee, extraordinary diligence is re- 
quired. Gooden v. Day’s Inn, 196 Ga. App. 
324, 395 S.E.2d 876, 1990 Ga. App. LEXIS 
930 (1990), cert. denied, No. S90C1417, 
1990 Ga. LEXIS 639 (Ga. Sept. 4, 1990). 

The degree of negligence required to 
impose liability upon a bailee is generally 
a question of law to be determined by the 
court. Gooden v. Day’s Inn, 196 Ga. App. 
324, 395 S.E.2d 876, 1990 Ga. App. LEXIS 
930 (1990), cert. denied, No. S90C1417, 
1990 Ga. LEXIS 639 (Ga. Sept. 4, 1990). 


Borrower is bound to take good 
care of thing borrowed, to use it ac- 
cording to the intention of the lender, and 
to restore it at the proper condition. In- 
dustrial Lumber Co. v. Strickland, 71 Ga. 
App. 298, 30 S.E.2d 792, 1944 Ga. App. 
LEXIS 341 (1944). 

Bailee in mutual benefit bailment is 
not insurer of bailed property, in the 
absence of clear contractual provisions to 
the contrary. Gillham v. Federal Express 
Money Order, Inc., 112 Ga. App. 171, 144 
S.E.2d 557, 1965 Ga. App. LEXIS 631 
(1965). 

Ordinary diligence required of bai- 
lee in mutual benefit bailment. — A 
borrower, where the bailment is for the 
mutual benefit of both the bailor and 
bailee, is bound to exercise ordinary care 
and diligence in regard to the article bor- 
rowed. Warren v. Mitchell Motors, Inc., 52 
Ga. App. 58, 182 S.E. 205, 1935 Ga. App. 
LEXIS 32 (1935). 

Where the object of the bailment is 
beneficial to both parties, the degree of 
diligence required of the bailee is ordinary 
care. Elliott v. Levy, 77 Ga. App. 562, 49 
S.E.2d 179, 1948 Ga. App. LEXIS 599 
(1948); Goodyear Clearwater Mills v. 
Wheeler, 77 Ga. App. 570, 49 S.E.2d 184, 
1948 Ga. App. LEXIS 600 (1948); Gillham 
v. Federal Express Money Order, Inc., 112 
Ga. App. 171, 144 S.E.2d 557, 1965 Ga. 
App. LEXIS 631 (1965); Skinner v. 
Humble Oil & Ref. Co., 145 Ga. App. 372, 
243 S.E.2d 732, 1978 Ga. App. LEXIS 
1992 (1978). 

Extraordinary care and diligence 
required if borrower benefits en- 
tirely. — In a loan entirely for the benefit 
of the borrower, the borrower is usually 
bound to exercise extraordinary care and 
diligence, and is liable for slight neglect 
concerning the thing borrowed; if a loan is 
for the joint benefit of the lender and the 
borrower, the responsibility of the bor- 
rower is varied and less stringent, accord- 
ing to the circumstances and purposes of 
the loan. Warren v. Mitchell Motors, Inc., 
52 Ga. App. 58, 182 S.E. 205, 1935 Ga. 
App. LEXIS 32 (1935). 

Presumption of negligence arises, 
if alleged, where possession is shown in 
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the bailee at the time of damage to the 
property. United States Sec. Whse., Inc. v. 
Brooks, 115 Ga. App. 834, 156 S.E.2d 217, 
1967 Ga. App. LEXIS 1274 (1967); Scott v. 
Purser Truck Sales, Inc., 198 Ga. App. 
611, 402 S.E.2d 354, 1991 Ga. App. LEXIS 
189 (1991). 

Mere showing of loss or injury will 
entitle bailor to recover unless this 
showing is offset by evidence adduced by 
the bailee. Bailey v. Insurance Co. of N. 
Am., 80 Ga. App. 521, 56 S.E.2d 848, 1949 
Ga. App. LEXIS 873 (1949). 

Loss of property after its delivery to 
another authorizes an inference that the 
loss was occasioned by negligence of the 
person receiving it. Elliott v. Levy, 77 Ga. 
App. 562, 49 S.H.2d 179, 1948 Ga. App. 
LEXIS 599 (1948). 

Bailee may overcome prima facie 
case made out on the part of the bailor by 
proving affirmatively that the bailee exer- 
cised that degree of care which the bail- 
ment called for, or that the loss or injury 
was due to causes in no way connected 
with the lack of proper care on the bailee’s 
part. Bailey v. Insurance Co. of N. Am., 80 
Ga. App. 521, 56 S.E.2d 848, 1949 Ga. 
App. LEXIS 873 (1949). 

A bailee, who has exercised the proper 
degree of care and diligence in protecting 
and keeping safely the thing that is 
bailed, is relieved from any liability for its 
loss or destruction. Gillham v. Federal 
Express Money Order, Inc., 112 Ga. App. 
171, 144 S.E.2d 557, 1965 Ga. App. LEXIS 
631 (1965). 

Bailee not liable for unintentional 
invasion of bailor’s interest with 
third persons. — A bailee who is negli- 
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gent with respect to bailed goods is not 
liable for the unintentional invasion of the 
interest of the bailor in the bailor’s con- 
tractual or employment relationships 
with third persons. Morse v. Piedmont 
Hotel Co., 110 Ga. App. 509, 139 S.E.2d 
133, 1964 Ga. App. LEXIS 684 (1964). 

Exercise of required diligence is 
matter of defensive pleading and 
proof by bailee where the failure of the 
bailee to use the required degree of care is 
in issue; it is not a matter for allegation 
and proof by the bailor. A.A.A. Parking, 
Inc. v. Bigger, 113 Ga. App. 578, 149 
S.E.2d 255, 1966 Ga. App. LEXIS 1141 
(1966). 

Only slight diligence required by 
hotel in holding jewelry. — Because the 
hotel gratuitously agreed to store the 
guest’s jewelry when the guest refused to 
allow the jewelry to be mailed to the 
guest, the hotel was only required to show 
slight diligence for purposes of the bail- 
ment claim. Jordan v. Marriott Interna- 
tional, Inc., 346 Ga. App. 706, 816 S.E.2d 
822, 2018 Ga. App. LEXIS 451 (2018). 

Jury determines questions of dili- 
gence and negligence. — Ordinarily in 
bailment all questions of diligence and 
negligence are questions of fact for deter- 
mination by the jury. Loeb v. Whitton, 77 
Ga. App. 753, 49 S.E.2d 785, 1948 Ga. 
App. LEXIS 635 (1948); Gillham v. Fed- 
eral Express Money Order, Inc., 112 Ga. 
App. 171, 144 S.E.2d 557, 1965 Ga. App. 
LEXIS 631 (1965). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, $$ 83 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 46 et seq. 
ALR. 

Liability of a bailee of money who com- 
mingles it with his own funds, 20 A.L.R. 
378. 


Law of general average as affected by 
fact that necessity for sacrifice or expen- 
diture was due to negligent navigation, 25 
A.L.R. 154. 

Imputing negligence of bailee to bailor 
where subject of bailment is damaged by 
third person, 30 A.L.R. 1248. 

Duty and liability of farm tenant in 
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respect to livestock leased with farm, 32 
A.L.R. 857. 

Right of bailee by notice or contract to 
limit care to less than that fixed by stat- 
ute, 34 A.L.R. 169. 

Rights and liability of bailee where 
there is an adverse hostile title, 43 A.L.R. 
149. 

Liability of bailee where subject of bail- 
ment is stolen, 48 A.L.R. 378. 

Relation between customer and broker 
receiving bonds or other securities for sale 
or exchange, 52 A.L.R. 501. 

Liability of bailee for damage to or de- 
struction of subject of bailment by servant 
acting for his own purposes or in violation 
of his instructions, 52 A.L.R. 711. 

Liability of carrier or other bailee be- 
cause of misinformation as to time or 
place of arrival or storage of goods, 56 
A.L.R. 1382. 

Duty and liability of gratuitous bailee or 
mandatory bailee, 96 A.L.R. 909. 

Liability for loss of or damage to auto- 
mobile left in parking lot, 181 A.L.R. 1175; 
7 A.L.R.38d 927; 13 A.L.R.4th 362; 13 
A.L.R.4th 442. 

Duty and liability of fair association, or 
other bailee, as regards articles entrusted 
to it for exhibition or display, 139 A.L.R. 
931. 

Bailee’s express agreement to return 
property, or to return it in a specified 
condition, as enlarging his common-law 
liability, 150 A.L.R. 269. 

Liability of attorney for loss of client’s 
money or personal property in his posses- 
sion or entrusted to him, 26 A.L.R.2d 
1340. 
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Liability of bailee for hire of automobile 
for loss of, or damage to, contents, 27 
A.L.R.2d 796. 

Stockyard operator’s liability for injury 
to or death of stock, 40 A.L.R.2d 988. 

Liability of garageman for theft or un- 
authorized use of motor vehicle, 43 
A.L.R.2d 403. 

Presumption and burden of proof in 
action for injury to or loss of ship or vessel 
during bailment or charter, 65 A.L.R.2d 
1228. 

Bailee’s duty to insure bailed property, 
28 A.L.R.3d 513. 

Sufficiency of warehouseman’s precau- 
tions to protect goods against fire, 42 
A.L.R.3d 908. 

Liability of bailee of airplane for dam- 
age thereto, 44 A.L.R.3d 862. 

Liability of operator of marina or boat- 
yard for loss of or injury to pleasure boat 
left for storage or repair, 44 A.L.R.3d 
1332. 

Liability of savings bank for payment to 
person presenting lost or stolen passbook 
or savings account card, 68 A.L.R.3d 1080. 

Liability of owner or operator of parking 
lot or garage for loss of or damage to 
contents of parked motor vehicle, 78 
A.L.R.3d 1057. 

Bailee’s liability for bailor’s expense of 
recovering stolen subject of bailment, 80 
A.L.R.3d 264. 

Liability of owner of motor vehicle for 
negligence of garageman or mechanic, 8 
A.L.R.4th 265. 

Liability for loss of hat, coat, or other 
property deposited by customer in place of 
business, 54 A.L.R.5th 393. 


44-12-44, Burden on bailee after loss; proper diligence stan- 


dard. 


In all cases of bailment, after proof of loss by the bailor, the burden of 
proof is on the bailee to show proper diligence. 


History. 

Orig. Code 1863, § 2037; Code 1868, 
§ 2038; Code 1873, § 2064; Code 1882, 
§ 2064; Civil Code 1895, § 2896; Civil 
Code 1910, § 3469; Code 1938, § 12-104. 


Cross references. 
Risk of loss in the absence of breach, 
§ 11-2-509. 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
BarLor’s BurDEN oF PRoor 
BalLEe’s BURDEN OF PROOF 


General Consideration 


Nothing in O.C.G.A. T. 11 repeals or 
affects O.C.G.A. § 44-12-44. AAA. 
Parking, Inc. v. Bigger, 113 Ga. App. 578, 
149 S.E.2d 255, 1966 Ga. App. LEXIS 
1141 (1966). 

O.C.G.A. § 44-12-44 establishes rule 
for shifting of burden of introducing 
evidence or of going forward with the 
evidence. Deloach v. Automatic Transmis- 
sion & Brake Shop, Inc., 106 Ga. App. 797, 
128 S.E.2d 512, 1962 Ga. App. LEXIS 858 
(1962). 

O.C.G.A. § 44-12-44 means that, after 
the bailor proves the bailment and that 
there was loss to the property bailed, the 
burden is then placed upon the bailee to 
show that the exercise of proper diligence 
according to the nature of the bailment. 
Deloach v. Automatic Transmission & 
Brake Shop, Inc., 106 Ga. App. 797, 128 
S.E.2d 512, 1962 Ga. App. LEXIS 858 
(1962). 

The burden referred to in O.C.G.A. 
§ 44-12-44 is the burden of introducing 
evidence or of going forward with the 
evidence. Ammari v. Sohn, 197 Ga. App. 
486, 398 S.E.2d 804, 1990 Ga. App. LEXIS 
1337 (1990). 

O.C.G.A. § 44-12-44 is rule of evi- 
dence rather than rule of pleading, 
thus, in an action ex delicto to recover for 
a breach of duty resulting in damage to 
the bailed property, it may be proper to 
allege the contract in order to show a duty 
but it is always necessary to allege negli- 
gence of the bailee as the proximate cause 
of the injury. A.A.A. Parking, Inc. v. Big- 
ger, 113 Ga. App. 578, 149 S.E.2d 255, 
1966 Ga. App. LEXIS 1141 (1966). 

“Loss” defined. — Loss, as used in 
O.C.G.A. § 44-12-44, does not mean 
merely a casual losing of the thing bailed, 


but is used in the sense of damage or 
injury. Western Union Tel. Co. v. Fontaine, 
58 Ga. 433, 1877 Ga. LEXIS 134 (1877); 
Hawkins v. Haynes, 71 Ga. 40, 1883 Ga. 
LEXIS 136 (1883); Richmond & D.R.R. v. 
White & Co., 88 Ga. 805, 15 S.E. 802, 1892 
Ga. LEXIS 105 (1892); Central R.R. v. 
Hasselkus & Stewart, 91 Ga. 382, 17 S.E. 
838, 1893 Ga. LEXIS 333 (1893); Allen v. 
Southern Ry., 33 Ga. App. 209, 126 S.E. 
722, 1924 Ga. App. LEXIS 822 (1924). 

“Safekeeping” construed. — The 
word “safekeeping” in an agreement for 
storage of goods in a warehouse does not 
imply a much higher degree of care than 
the law requires of a defendant nor does 
the word imply a guarantee against dam- 
age or harm. Harper Whse., Inc. v. Henry 
Chanin Corp., 102 Ga. App. 489, 116 
S.E.2d 641, 1960 Ga. App. LEXIS 660 
(1960). 

Before bailee is charged with duty 
of safekeeping property, bailee must 
assent to bailment, either expressly or 
impliedly. Davidson v. Ramsby, 133 Ga. 
App. 128, 210 S.E.2d 245, 1974 Ga. App. 
LEXIS 988 (1974). 

O.C.G.A. § 44-12-44 applies to carri- 
ers. Central R.R. & Banking Co. v. Ander- 
son, 58 Ga. 393, 1877 Ga. LEXIS 121 
(1877); Rome R.R. v. Wimberly, 75 Ga. 
316, 1885 Ga. LEXIS 124 (1885); Holly v. 
Southern Ry., 119 Ga. 767, 47 S.E. 188, 
1904 Ga. LEXIS 355 (1904); Southern Ry. 
v. Edmundson, 123 Ga. 287, 51 S.E. 474, 
1905 Ga. LEXIS 445 (1905). See also 
Western Union Tel. Co. v. Blanchard, Wil- 
liams & Co., 68 Ga. 299, 1882 Ga. LEXIS 
1 (1882). 

Bailor may elect remedy. — A bailor, 
setting up a breach of the duty of bailee, 
may elect as to the remedy and may rely 
upon either the bailor’s right under the 
contract or proceed for damages as in a 
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case of tort. AAA Parking, Inc. v. Black, 
110 Ga. App. 554, 139 S.E.2d 437, 1964 
Ga. App. LEXIS 699 (1964). 

A bailor who elects to proceed in tort 
must allege specific acts of negligence, 
even though the bailor need not prove 
these allegations at the trial in order to 
show a prima facie case under O.C.G.A. 
§ 44-12-44, AAA Parking, Inc. v. Black, 
110 Ga. App. 554, 139 S.E.2d 437, 1964 
Ga. App. LEXIS 699 (1964). 

Bailor’s contributory negligence. — 
Where the plaintiff leased an airplane to 
the defendant, and sent with the airplane 
a co-pilot employed by the plaintiff, and 
the airplane was subsequently damaged 
due to a steering mechanism malfunction, 
the evidence created a jury question as to 
the plaintiffs contributory negligence. 
Plaintiff was not entitled to a directed 
verdict. Jet Air, Inc. v. EPPS Air Serv., 
Inc., 194 Ga. App. 829, 392 S.E.2d 245, 
1990 Ga. App. LEXIS 362 (1990), cert. 
denied, No. S90C0892, 1990 Ga. LEXIS 
767 (Ga. May 16, 1990). 

Bailee not liable for unintentional 
invasion of bailor’s third-party inter- 
ests. — A bailee who is negligent with 
respect to bailed goods is not liable for the 
unintentional invasion of the interest of 
the bailor in the bailee’s contractual or 
employment relationships with third per- 
sons. Morse v. Piedmont Hotel Co., 110 
Ga. App. 509, 139 S.E.2d 133, 1964 Ga. 
App. LEXIS 684 (1964). 

Jury instruction on the duties of 
bailor and bailee, which comported word 
for word with O.C.G.A. § 44-12-44 and 
with the standard instruction appearing 
at p. 39 of Suggested Pattern Jury In- 
structions, I (2d ed.), Council of Superior 
Court Judges of Ga. (Civil Cases), 1984, 
was not in error. Custom Coating, Inc. v. 
Parsons, 188 Ga. App. 506, 373 S.E.2d 
291, 1988 Ga. App. LEXIS 1075 (1988). 

Questions of diligence and negli- 
gence determined by jury. — Ordinar- 
ily in bailment all questions of diligence 
and negligence are questions of fact for 
determination by the jury. Loeb v. Whit- 
ton, 77 Ga. App. 753, 49 S.E.2d 785, 1948 
Ga. App. LEXIS 635 (1948). 
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Bailor’s Burden of Proof 


Burden of proof required before 
presumption of bailee’s negligence 
arises. — The burden is on the bailor to 
prove the loss, destruction, disappearance 
of or injury to the property while it was in 
the bailee’s possession and exclusive con- 
trol, before the presumption that the loss 
was occasioned by the bailee’s negligence 
arises. Millender v. Looper, 86 Ga. App. 
430, 71 S.E.2d 724, 1952 Ga. App. LEXIS 
968 (1952). 

Presumption of negligence arises, if 
alleged, where possession is shown in the 
bailee at the time of damage to the prop- 
erty. United States Sec. Whse., Inc. v. 
Brooks, 115 Ga. App. 834, 156 S.E.2d 217, 
1967 Ga. App. LEXIS 1274 (1967). 

Proof of loss or damage achieved by 
direct or circumstantial evidence. — 
Proof of loss or damage to property while 
under a bailee’s control may be done by 
either direct or circumstantial evidence. 
Walker Elec. Co. v. Sullivan, 79 Ga. App. 
13, 52 S.E.2d 477, 1949 Ga. App. LEXIS 
577 (1949). 

Defendant’s failure to deliver 
stored property on demand estab- 
lishes prima facie case for the plaintiff. 
Washburn Storage Co. v. Mobley, 94 Ga. 
App. 118, 94 S.E.2d 37, 1956 Ga. App. 
LEXIS 479 (1956); Harper Whse., Inc. v. 
Henry Chanin Corp., 102 Ga. App. 489, 
116 S.E.2d 641, 1960 Ga. App. LEXIS 660 
(1960). 

A parking lot operator, charging the 
public for the operator’s services in caring 
for customers’ cars, cannot escape liability 
for the loss of a car stolen from the opera- 
tor’s parking lot, in the absence of clear 
and satisfactory proof showing diligence 
on the operator’s part throughout the bail- 
ment. A.A.A. Parking, Inc. v. Bigger, 113 
Ga. App. 578, 149 S.E.2d 255, 1966 Ga. 
App. LEXIS 1141 (1966). 


Bailee’s Burden of Proof 


Burden on bailee to rebut presump- 
tion. — A presumption of negligence 
arises where possession is shown in the 
bailee at the time of damage to the prop- 
erty. The burden then is on the bailee to 
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prove that the injury to the property was 
not occasioned by negligence on the bai- 
lee’s part. Scott v. Purser Truck Sales,Inc., 
198 Ga. App. 611, 402 S.H.2d 354, 1991 
Ga. App. LEXIS 189 (1991). 

In order to rebut the evidentiary pre- 
sumption, the bailee must negate every 
inference of negligence on its part, as the 
presumption in itself is sufficient to sup- 
port a verdict in favor of the bailor, and it 
is only after the bailee has met its burden 
of proof by showing it exercised the re- 
quired standard of diligence that the bur- 
den of going forward with the evidence 
shifts back to the bailor, who then has the 
burden of producing evidence to show neg- 
ligence on the part of the bailee. Scott v. 
Purser Truck Sales, Inc., 198 Ga. App. 
611, 402 S.E.2d 354, 1991 Ga. App. LEXIS 
189 (1991). 

Once prima facie case for plaintiff 
is established, defendant can prevail 
only by establishing that defendant exer- 
cised ordinary care to prevent the loss or 
destruction of the plaintiffs property. 
Harper Whse., Inc. v. Henry Chanin 
Corp., 102 Ga. App. 489, 116 S.E.2d 641, 
1960 Ga. App. LEXIS 660 (1960). 

Affirmative showings of diligence. 
— Once the bailor has proved loss or 
damage to property while it is under the 
control of the bailee, there is a presump- 
tion that the bailee was negligent unless 
the bailee shows to the satisfaction of the 
jury that the bailee exercised proper dili- 
gence. Walker Elec. Co. v. Sullivan, 79 Ga. 
App. 18, 52 S.E.2d 477, 1949 Ga. App. 
LEXIS 577 (1949). 

A bailee cannot be exculpated from the 
liability of loss by failing to allege and 
prove affirmative showings of diligence. 
Light v. Smith, 86 Ga. App. 591, 71 S.E.2d 
844, 1952 Ga. App. LEXIS 1015 (1952). 

Bailee must establish absence of 
contributory negligence. — Although a 
bailee need not necessarily prove that the 
loss was occasioned by a particular excep- 
tion, the bailee must establish that the 
bailee’s own negligence did not contribute 
thereto. Haynie v. A & H Camper Sales, 
Inc., 233 Ga. 654, 212 S.E.2d 825, 1975 
Ga. LEXIS 1409 (1975). 
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Evidence was sufficient to find that 
the defendant construction company 
bailee failed to carry its burden of 
showing that it exercised the requisite 
degree of care for a laser surveying unit 
where there was evidence that the defen- 
dant had been experiencing burglary 
problems, that its job superintendent had 
been taking the previously loaned proto- 
type home for safekeeping, and that the 
plaintiffs representative advised the su- 
perintendent that the superintendent 
should similarly take the replacement 
unit home because it was more expensive 
than the prototype. Frontier Contracting 
Co. v. L.S.R., Inc., 174 Ga. App. 478, 330 
S.E.2d 414, 1985 Ga. App. LEXIS 1846 
(1985). 

Bailee’s knowledge of automobile 
contents required for liability. — A 
bailee for hire as to an automobile is not 
liable for the contents thereof unless the 
bailee has actual or implied knowledge or 
notice as to such contents. Davidson v. 
Ramsby, 133 Ga. App. 128, 210 S.E.2d 
245, 1974 Ga. App. LEXIS 988 (1974). 

Reasonable expectation of car con- 
tents is sufficient notice. — Sufficient 
notice of the contents of a car exists if the 
articles are such as the bailee might rea- 
sonably expect to be therein. Davidson v. 
Ramsby, 133 Ga. App. 128, 210 S.E.2d 
245, 1974 Ga. App. LEXIS 988 (1974). 

It is reversible error for trial judge 
to relieve defendant of this affirma- 
tive duty of producing evidence of dili- 
gence and to charge the jury in effect that 
the defendant was under no duty of mak- 
ing any defense until the plaintiff had 
proved all of the essential facts of its case, 
including negligence, by evidence. Richter 
Bros. v. Atlantic Co., 59 Ga. App. 137, 200 
S.E. 462, 1938 Ga. App. LEXIS 458 (1938). 

It is reversible error for the trial judge 
to relieve the defendant of the duty im- 
posed by O.C.G.A. § 44-12-44, and to so 
charge the jury as to put the burden of 
showing negligence on the plaintiff. El- 
liott v. Levy, 77 Ga. App. 562, 49 S.E.2d 
179, 1948 Ga. App. LEXIS 599 (1948); 
Goodyear Clearwater Mills v. Wheeler, 77 
Ga. App. 570, 49 S.E.2d 184, 1948 Ga. 
App. LEXIS 600 (1948). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 252, 254, 
255 et seq. 

C.J.S. 

8 C.J.S., Bailments, § 110 et seq. 
ALR. 

Right of bailee by notice or contract to 
limit care to less than that fixed by stat- 
ute, 34 A.L.R. 169. 

Liability of bailee where subject of bail- 
ment is stolen, 48 A.L.R. 378. 

Duty and liability of fair association, or 
other bailee, as regards articles entrusted 
to it for exhibition or display, 139 A.L.R. 
931. 

Liability of bailee for hire of automobile 
for loss of, or damage to, contents, 27 
A.L.R.2d 796. 

Presumption and burden of proof in 
action for injury to or loss of ship or vessel 
during bailment or charter, 65 A.L.R.2d 
1228. 

Presumption and burden of proof where 


subject of bailment is destroyed or dam- 
aged by windstorm or other meteorologi- 
cal phenomena, 43 A.L.R.3d 607. 

Presumption and burden of proof where 
subject of bailment is destroyed or dam- 
aged by fire, 44 A.L.R.3d 171. 

Liability of bailee of airplane for dam- 
age thereto, 44 A.L.R.3d 862. 

Liability of operator of marina or boat- 
yard for loss of or injury to pleasure boat 
left for storage or repair, 44 A.L.R.3d 
1332. 

Liability of owner or operator of parking 
lot or garage for loss of or damage to 
contents of parked motor vehicle, 78 
A.L.R.3d 1057. 

Liability of one undertaking to develop 
or to otherwise process already developed 
photographic film for its loss or destruc- 
tion, 6 A.L.R.4th 934. 

Liability for loss of hat, coat, or other 
property deposited by customer in place of 
business, 54 A.L.R.5th 393. 


44-12-45. When act of God or contract exception available as 


defense. 


In order for a bailee to avail himself of an act of God or an exception 
under the contract as a defense, he must establish not only that the act 
of God or excepted fact ultimately occasioned the loss but that his own 
negligence did not contribute to the loss. 


History. 

Civil Code 1895, § 2265; Civil Code 
1910, § 2713; Code 1933, § 12-106. 
History of Section. 

This Code section is derived from the 


decision in Richmond & D.R.R. v. White & 
Co., 88 Ga. 805, 15 S.E. 802 (1892). 
Cross references. 

Risk of loss in the absence of breach, 
§ 11-2-509. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-12-45’s inapplicable to 
disclaimer containing absolution of 
liability from all perils. White v. At- 
lanta Parking Serv. Co., 139 Ga. App. 248, 
228 S.E.2d 156, 1976 Ga. App. LEXIS 
1756, cert. denied, 238 Ga. 18, 231 S.E.2d 
73, 1976 Ga. LEXIS 1076 (1976). 

Diligence required to preserve 
shipment from loss by fire. — The 
diligence required of a common carrier in 
regard to preserving goods in the course of 
transportation by the carrier from loss by 


fire is not limited to the avoidance of 
setting fire to such goods, but extends also 
to protecting and preserving them from 
destruction after a peril from fire has 
become apparent. Atlanta & W.P.R.R. v. 
Jacobs’ Pharmacy Co., 135 Ga. 113, 68 
S.E. 1039, 1910 Ga. LEXIS 431 (1910). 
Bailee must prove absence of its 
contributory negligence. — If a com- 
mon carrier relies upon the defense that 
the loss was occasioned by the fault of the 
shipper or the shipper’s agent, the shipper 
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must bring self within the defense by 
negativing contributing fault on the ship- 
per’s own part. Atlanta & W.P.R.R. v. Ja- 
cobs’ Pharmacy Co., 135 Ga. 113, 68 S.E. 
1039, 1910 Ga. LEXIS 481 (1910). 

Where a carrier is sued for loss or de- 
struction of goods in transit, resulting 
from unreasonable delay in delivery, the 
defense that the delay was caused by an 
unprecedented flood or some other act of 
God will not avail where it appears that 
the delay was attributable not merely to 
this cause, but largely to the negligence of 
the carrier. Lamb v. Mitchell & Co., 15 Ga. 
App. 759, 84 S.E. 213, 1915 Ga. App. 
LEXIS 57 (1915). 

The defense of a carrier would be com- 
plete, where the damage was the result of 
some vis major, upon proof being made 
that its own negligence did not contribute 
to the loss caused by an occurrence over 
which it had no control. Southern Ry. v. 
Standard Growers Exch., 34 Ga. App. 534, 
130 S.E. 373, 1925 Ga. App. LEXIS 398 
(1925). 

Although a bailee need not necessarily 
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prove that the loss was occasioned by a 
particular exception, the bailee must es- 
tablish that personal negligence did not 
contribute thereto. Haynie v. A & H 
Camper Sales, Inc., 233 Ga. 654, 212 
S.E.2d 825, 1975 Ga. LEXIS 1409 (1975). 

Where goods are shipped “re- 
leased,” the burden is upon the carrier to 
show that the loss was within an exemp- 
tion and not occasioned by negligence. 
Georgia S. & F. Ry. v. Johnson, King & Co., 
121 Ga. 231, 48 S.E. 807, 1904 Ga. LEXIS 
95 (1904). 

Proof that goods damaged by inher- 
ent qualities rebuts carrier’s negli- 
gence. — When the goods composing a 
shipment are of such intrinsic character 
as to be self-destructive or incapable of 
safe transportation, the presumption that 
damage which occurred in the course of 
the transportation is due to the negligence 
of the carrier is rebutted by showing that 
the damage is due to the inherent quali- 
ties of the shipment. Capital City Oil Co. 
v. Central of Ga. Ry., 16 Ga. App. 750, 86 
S.E. 57, 1915 Ga. App. LEXIS 217 (1915). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 134, 136, 

157. 
C.J.S. 

8 C.J.S., Bailments, § 56. 
ALR. 

Law of general average as affected by 
fact that necessity for sacrifice or expen- 
diture was due to negligent navigation, 25 
A.L.R. 154. 

Liability of bailee where subject of bail- 
ment is stolen, 26 A.L.R. 223; 48 A.L.R. 
378. 


Bailee’s express agreement to return 
property, or to return it in a specified 
condition, as enlarging his common-law 
liability, 124 A.L.R. 186; 150 A.L.R. 269. 

Presumption and burden of proof where 
subject of bailment is destroyed or dam- 
aged by windstorm or other meteorologi- 
cal phenomena, 43 A.L.R.3d 607. 

Liability of hotel, motel, or similar es- 
tablishment for damage to or loss of 
guest’s automobile left on premises, 52 
A.L.R.3d 433. 


Part 2 


HRING 


RESEARCH REFERENCES 


ALR. 

Validity of agreement by bailee of in- 
strumentality to purchase his supplies 
from bailor, 14 A.L.R. 114; 17 A.L.R. 392. 

Liability of bailee for loss of or injury to 


goods kept at a place other than that 
originally intended, 17 A.L.R. 979. 

Imputing negligence of bailee to bailor 
where subject of bailment is damaged by 
third person, 30 A.L.R. 1248. 
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Duty and liability of farm tenant in 
respect to livestock leased with farm, 32 
A.L.R. 857. 

Right of a factor, commission merchant, 
or produce broker to sell property to pro- 
tect advances, 40 A.L.R. 387. 

Liability of one contracting to make 
repairs for damages for improper perfor- 
mance of the work, 44 A.L.R. 824. 

Relationship of bailor and bailee as be- 
tween owner of goods in bonded ware- 
house and proprietor of warehouse, 77 
A.L.R. 1502. 

Liability of one furnishing lockers for 


44-12-60. “Hiring” defined. 


RIGHTS IN PERSONALTY 


44-12-60 


hire or to patrons for loss of packages or 
goods placed therein, 19 A.L.R.2d 331. 

Liability of warehouseman for injury to 
stored goods as result of failure to main- 
tain proper temperatures, 92 A.L.R.2d 
1298. 

Bailee’s duty to insure bailed property, 
28 A.L.R.3d 513. 

Construction and effect of motor vehicle 
leasing contracts, 43 A.L.R.3d 1283. 

Liability of hotel, motel, or similar es- 
tablishment for damage to or loss of 
guest’s automobile left on premises, 52 
A.L.R.3d 433. 


The term “hiring” means a contract by which one person grants to 
another either the enjoyment of a thing or the use of the labor and 
industry of himself during a certain time and for a stipulated compen- 
sation or by which one person contracts for the labor or services of 
another person with regard to a thing bailed to such other person for a 


specified purpose. 


History. 
Orig. Code 1863, § 2056; Code 1868, 
§ 2059; Code 1873, § 2085; Code 1882, 


§ 2085; Civil Code 1895, § 2903; Civil 
Code 1910, § 3476; Code 1933, § 12-201. 


JUDICIAL DECISIONS 


Services performed for wages or 
under any contract of hire are one 
and same as a matter of law. National 
Trailer Convoy, Inc. v. Undercofler, 109 
Ga. App. 703, 137 S.E.2d 328, 1964 Ga. 
App. LEXIS 963 (1964). 

Lease agreement as contract for 
hire. — Where it was clear from the terms 
of an automobile lease agreement that a 
contract for hire was created, with lessor 
as bailor and lessee as bailee, the relation- 
ship between the parties was governed by 
the lease terms, and by the statutory 
obligations of a bailor under O.C.G.A. 
§ 44-12-63. Mark Singleton Buick, Inc. v. 
Taylor, 194 Ga. App. 630, 391 S.E.2d 435, 
1990 Ga. App. LEXIS 288 (1990). 


A ski rental agreement established the 
relationship of bailor-bailee which was 
governed by the terms of the agreement 
and the obligations of a bailor under 
O.C.G.A. § 44-12-68. Benford v. RDL, 
Inc., 223 Ga. App. 800, 479 S.E.2d 110, 
1996 Ga. App. LEXIS 1284 (1996). 

Where bailment for mutual benefit 
exists. — Where an article is bailed to 
another for the purpose of making repairs 
on it for a consideration, the bailment is in 
its inception for the mutual benefit of both 
the bailor and the bailee. Shropshire v. 
Caylor, 94 Ga. App. 37, 93 S.E.2d 586, 
1956 Ga. App. LEXIS 457 (1956). 


RESEARCH REFERENCES 


ALR. 
Bailment: effect of failure to reply to 


notice of rate at which goods then on 
premises may be left, 24 A.L.R. 968. 
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Character of contract to raise seed, 29 with agreement for replacements, 38 
A.L.R. 647. A.L.R. 175. 
Character of contract for use of chattels 


44-12-61. Qualified ownership and rights of hirer. 


The hirer of things acquires a qualified ownership of them for the 
time specified, which qualified ownership entitles him to all their 
increase and to the possession and enjoyment of them during the period 
of bailment against everyone else, including the owner himself. 


History. § 2086; Civil Code 1895, § 2904; Civil 
Orig. Code 1863, § 2057; Code 1868, Code 1910, § 3477; Code 1933, § 12-202. 
§ 2060; Code 1873, § 2086; Code 1882, 


JUDICIAL DECISIONS 


“Increase” defined. — The word “in- son v. Maddox, 136 Ga. 31, 70 S.E. 865, 
crease” means the issue of animals, or 1912B Am. Ann. Cas. 1216 (1911). 
that which issues from a principal. Jack- 


RESEARCH REFERENCES 


ALR. respect to livestock leased with farm, 32 
Duty and liability of farm tenant in A.L.R. 857. 


44-12-62. Duties of hirer; liability for acts of bailor’s agents. 


(a) The duties of the hirer of things are: 
(1) To put the thing to no other use than that for which it is hired; 
(2) To take ordinary care in its use; 
(3) To redeliver the thing at the expiration of the bailment; and 
(4) To comply generally with the terms of the hiring. 


(b) If the bailor sends his own agents with the thing bailed, the hirer 
shall not be liable for the acts of such agents but shall only be liable 
either to the bailor or to third persons for the consequences of his own 
directions and for gross neglect. 


History. Cross references. 
Orig. Code 1863, § 2060; Code 1868, Theft by conversion, § 16-8-4. 
§ 2063; Code 1873, § 2089; Code 1882, 
§ 2089; Civil Code 1895, § 2907; Civil 
Code 1910, § 3480; Code 1933, § 12-203. 


JUDICIAL DECISIONS 


Lessee of personal property is States, 4 B.R. 4, 1980 Bankr. LEXIS 5427 
termed bailee for hire. Goger v. United (Bankr. N.D. Ga. 1980). 
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Hirer is bound only for ordinary 
diligence in a contract of mutual benefit 
and is responsible only for ordinary negli- 
gence, or for that degree of care and dili- 
gence which the generality of mankind 
use in keeping their own goods of the 
same kind. Malone v. Robinson, 77 Ga. 
719, 1886 Ga. LEXIS 390 (1886); Evans & 
Pennington v. Nail, 1 Ga. App. 42, 57 S.E. 
1020, 1907 Ga. App. LEXIS 144 (1907); 
Brannan & Holder v. Moore, 135 Ga. 517, 
69 S.E. 820, 1910 Ga. LEXIS 19 (1910). 

Bailee’s control and responsibility 
is limited in respect to conduct of 
servant furnished to operate chattel. 
Hill Aircraft & Leasing Corp. v. Simon, 
122 Ga. App. 524, 177 S.E.2d 803, 1970 
Ga. App. LEXIS 931 (1970). 

Where the plaintiff leased an airplane 
to the defendant, and sent with the air- 
plane a co-pilot employed by the plaintiff, 
and the airplane was subsequently dam- 
aged due to a steering mechanism mal- 
function, the evidence created a jury ques- 
tion as to the plaintiffs contributory 
negligence, and the plaintiff was not en- 
titled to a directed verdict. Jet Air, Inc. v. 
EPPS Air Serv., Inc., 194 Ga. App. 829, 
392 S.E.2d 245, 1990 Ga. App. LEXIS 362 
(1990), cert. denied, No. S90C0892, 1990 
Ga. LEXIS 767 (Ga. May 16, 1990). 

Owner of vehicle who employs 
driver is responsible for driver’s neg- 
ligence, rather than the hirer where the 
hirer has no supervision or control of the 
servant’s mechanical operation of the ve- 
hicle and no right to discharge the driver 
and take over the operation of the vehicle 
personally or put it in the hands of an- 
other to operate. Montgomery Trucking 
Co. v. Black, 231 Ga. 211, 200 S.E.2d 882, 
1973 Ga. LEXIS 645 (1973). 

Liability of party hiring crane for 
operator’s negligence. — For a discus- 
sion of the liability of a hirer of a crane for 
the negligence of the crane operator in 
lifting a concrete hopper, see Sims Crane 
Serv., Inc. v. Ideal Steel Prods., Inc., 750 
F.2d 884, 1985 U.S. App. LEXIS 27533 
(11th Cir. 1985). 

Because a contract between a crane 
owner and a general contractor stated 
that the owner’s employee was a borrowed 
servant, a trial court correctly granted 
summary judgment in a negligence action 


RIGHTS IN PERSONALTY 


44-12-62 


arising from injuries resulting from the 
crane operation. Tim’s Crane & Rigging, 
Inc. v. Gibson, 278 Ga. 796, 604 S.E.2d 
763, 2004 Ga. LEXIS 950 (2004). 

Trial court erred in granting summary 
judgment to the Georgia Ports Authority 
on the issue of liability in its breach of 
contract action against a lessee because 
neither the parties’ contract for the lease 
of a gantry crane, nor the other evidence 
before the trial court, established that a 
crane operator was the lessee’s borrowed 
servant as a matter of law under O.C.G.A. 
§ 44-12-62(b). Cooper/T. Smith Stevedor- 
ing Co. v. State of Ga., 317 Ga. App. 362, 
730 S.E.2d 168, 2012 Ga. App. LEXIS 705 
(2012), cert. denied, No. S12C2016, 2013 
Ga. LEXIS 34 (Ga. Jan. 7, 2013), cert. 
denied, No. $12C 2023, 2013 Ga. LEXIS 51 
(Ga. Jan. 7, 2018). 

Liability of employer for tractor 
carrying trash. — Because an employer, 
as bailor, sent the employer’s own em- 
ployee with the thing bailed, a tractor 
with attached trash trailer, under 
O.C.G.A. § 44-12-62(b), a contractor, as 
the hirer, was liable only for the conse- 
quences of the hirer’s own directions or for 
the hirer’s gross negligence; the trial court 
erred in concluding that the contractor 
was entitled to summary judgment on the 
basis that the employee was not a bor- 
rowed servant because the evidence pre- 
sented at least a factual issue regarding 
whether the employee was the contrac- 
tor’s borrowed servant since there was 
evidence that the contractor alone super- 
vised the employee’s work hauling debris, 
that the contractor controlled the employ- 
ee’s schedule for each day, and that the 
contractor dictated which landfill would 
receive the debris and when a load was 
ready. Coe v. Carroll & Carroll, Inc., 308 
Ga. App. 777, 709 S.E.2d 324, 2011 Ga. 
App. LEXIS 280 (2011), cert. denied, No. 
$11C1159, 2011 Ga. LEXIS 836 (Ga. Oct. 
17, 2011). 

Status as employee or servant 
genuine issue of material fact. — 
Whether a backhoe operator remained an 
employee of the defendant contractor or 
became a servant of the plaintiffs em- 
ployer upon renting the backhoe from the 
defendant is a genuine issue of material 
fact. Mitchell v. Burden Bros., 126 Ga. 
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App. 75, 189 S.E.2d 909, 1972 Ga. App. 
LEXIS 1051 (1972). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 83 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 31. 

ALR. 

Relation between customer and broker 
receiving bonds or other securities for sale 
or exchange, 52 A.L.R. 501. 

Liability of bailee for damage to or de- 
struction of subject of bailment by servant 
acting for his own purposes or in violation 
of his instructions, 52 A.L.R. 711. 


44-12-63. Obligations of bailor. 


Duty and liability of fair association, or 
other bailee, as regards articles entrusted 
to it for exhibition or display, 139 A.L.R. 
931. 

Who is member of the immediate family 
within automobile lease provision re- 
stricting use of rented automobile to cus- 
tomer and members of his immediate fam- 
ily, 80 A.L.R.3d 1170. 

Liability of owner or bailor of horse for 
injury by horse to hirer or bailee thereof, 6 
A.L.R.4th 358. 


The obligations of the bailor of things are: 


(1) To do no act to deprive the hirer of the use and enjoyment of the 
chattel during the period of the bailment; 


(2) To keep the thing in suitable order and repair for the purposes 
of the bailment; and 


(3) To warrant the right of possession and that the thing bailed is 
free from any secret fault rendering it unfit for the purposes for which 


it is hired. 


History. 

Orig. Code 1863, § 2059; Code 1868, 
§ 2062; Code 1873, § 2088; Code 1882, 
§ 2088; Civil Code 1895, § 2906; Civil 
Code 1910, § 3479; Code 1933, § 12-204. 
Cross references. 

Liability of motor vehicle owner for traf- 


fic or parking violations occurring while 
motor vehicle leased to another, § 40-6- 
207. 
Law reviews. 

For comment on Redfern Meats, Inc. v. 
Hertz Corp., see 27 Mercer L. Rev. 347 
(1975). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
MANuFACTURER’S LIABILITY 
THIRD Party 


General Consideration 
Applicability. — O.C.G.A. § 44-12-63 
applies to warranties under O.C.G.A. Art. 
2, Pt. 3, T. 11. Redfern Meats, Inc. v. Hertz 
Corp., 134 Ga. App. 381, 215 S.E.2d 10, 
1975 Ga. App. LEXIS 2021 (1975) (com- 


mented on in 27 Mercer L. Rev. 347 
(1975)). 

Due care on part of bailor requires 
bailor to examine thing bailed for the 
purpose of seeing that it has no hidden 
defects which would render it unsuitable 
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for the purposes for which it was hired. 
Parker v. G.O. Loving & Co., 13 Ga. App. 
284, 79 S.E. 77, 1913 Ga. App. LEXIS 126 
(1913); Hertz Driv-Ur-Self Stations, Inc. v. 
Benson, 83 Ga. App. 866, 65 S.E.2d 191, 
1951 Ga. App. LEXIS 986 (1951); Yale & 
Towne, Inc. v. Sharpe, 118 Ga. App. 480, 
164 S.E.2d 318, 1968 Ga. App. LEXIS 
1436 (1968). 

Scope of bailor’s duty of care. — 
While it is the duty of the bailor to war- 
rant against latent defects, much more is 
it the duty of the bailor to see that the 
bailed article is free from patent defects 
which render it unfit and unsuitable for 
the purposes for which it is hired. Parker 
v. G.O. Loving & Co., 13 Ga. App. 284, 79 
S.E. 77, 1913 Ga. App. LEXIS 126 (1913); 
Queen v. Patent Scaffolding Co., 46 Ga. 
App. 364, 167 S.E. 789, 1933 Ga. App. 
LEXIS 72 (1933). 

A bailor for hire, entrusting an automo- 
bile to another for immediate operation, 
has a duty of using ordinary care to ascer- 
tain that the automobile has no hidden 
defects rendering it dangerous, and this 
duty extends to those persons within the 
range of foreseeable operation of the auto- 
mobile, such as someone on or near the 
highways on which the vehicle with defec- 
tive brakes was to be operated. Hertz 
Driv-Ur-Self Stations, Inc. v. Benson, 83 
Ga. App. 866, 65 S.E.2d 191, 1951 Ga. 
App. LEXIS 986 (1951). 

Where it is clear from the terms of an 
automobile lease agreement that a con- 
tract for hire as defined in O.C.G.A. § 44- 
12-60 was created, with lessor as bailor 
and lessee as bailee, the relationship be- 
tween the parties was governed by the 
lease terms, and by the statutory obliga- 
tions of a bailor under O.C.G.A. § 44-12- 
63. Mark Singleton Buick, Inc. v. Taylor, 
194 Ga. App. 630, 391 S.E.2d 435, 1990 
Ga. App. LEXIS 288 (1990). 

A ski rental agreement established the 
relationship of bailor-bailee which was 
governed by the terms of the agreement 
and the obligations of a bailor under 
O.C.G.A. § 44-12-63. Benford v. RDL, 
Inc., 223 Ga. App. 800, 479 S.E.2d 110, 
1996 Ga. App. LEXIS 1284 (1996). 

In renting a bicycle, a motel acted as a 
bailor for hire, and the relationship 
caused certain duties requiring the exer- 
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cise of ordinary care that rose to a greater 
level than that owed to the general public. 
Perton v. Motel Properties, Inc., 230 Ga. 
App. 540, 497 S.E.2d 29, 1998 Ga. App. 
LEXIS 214 (1998). 

Exculpation of bailor’s liability by 
exculpatory clause. — The liability of a 
bailor under O.C.G.A. § 44-12-63 may be 
exculpated by an exculpatory clause, even 
when the damage is caused by the lessor’s 
own negligence, as long as the exculpatory 
clause is not contrary to public policy and 
explicitly shows an intent to include the 
lessor’s own negligence, and that negli- 
gence does not amount to willful and wan- 
ton misconduct. Hall v. Gardens Servs., 
Inc., 174 Ga. App. 856, 332 S.E.2d 3, 1985 
Ga. App. LEXIS 1978 (1985). 

A contract in which a lessor or bailor is 
exculpated himself from liability with a 
disclaimer clause is not prohibited by law 
or public policy. Mercedes-Benz Credit 
Corp. v. Shields, 199 Ga. App. 89, 403 
S.E.2d 891, 1991 Ga. App. LEXIS 344 
(1991). 

A covenant not to sue in ski rental lease 
agreement barred the renter’s claim of 
breach of warranty or contract in the 
absence of a showing of any latent defect 
in the skis or bindings. Benford v. RDL, 
Inc., 223 Ga. App. 800, 479 S.E.2d 110, 
1996 Ga. App. LEXIS 1284 (1996). 

Exculpatory clause void. — Portion 
of bailment contract which stated that the 
customer “by his acceptance and removal” 
of the skates agreed that they “are in 
acceptable operating condition, and that 
lessor makes no warranties, express or 
implied, in connection therewith,” was 
void. Hall v. Skate Escape, Ltd., 171 Ga. 
App. 178, 319 S.E.2d 67, 1984 Ga. App. 
LEXIS 2134 (1984). 

Bailor warrants soundness and 
suitableness of thing bailed, and is 
liable for any injury or damage which may 
result from a latent defect of which the 
bailee has no knowledge and the conse- 
quences of which the bailee could not 
avoid by the exercise of ordinary care. 
Queen v. Patent Scaffolding Co., 46 Ga. 
App. 364, 167 S.E. 789, 1933 Ga. App. 
LEXIS 72 (1933). 

What would be ordinary care de- 
pends upon particular business in 
hand, the circumstances surrounding the 
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particular transaction, and the situation 
of the parties. Hertz Driv-Ur-Self Sta- 
tions, Inc. v. Benson, 83 Ga. App. 866, 65 
S.E.2d 191, 1951 Ga. App. LEXIS 986 
(1951). 

Amount of care bailee ought to 
have used to discover defect is ques- 
tion of fact for jury. Parker v. G.O. 
Loving & Co., 13 Ga. App. 284, 79 S.E. 77, 
1913 Ga. App. LEXIS 126 (1913). 

No duty to maintain imposable 
upon gratuitous bailor. — As a gratu- 
itous bailor, defendant soda bottling com- 
pany had no legal duty to maintain prop- 
erly the area surrounding a refreshment 
wagon where plaintiff had allegedly 
slipped, particularly after the wagon was 
delivered and placed under the bailee’s 
control for its use. Prince v. Atlanta Coca- 
Cola Bottling Co., 210 Ga. App. 108, 435 
S.E.2d 482, 1993 Ga. App. LEXIS 1082 
(1993). 

Scope of bailor’s liability. — Since 
the bailor’s duty extends to persons other 
than the parties to the actual bailment 
contract, the limits of the bailor’s liability 
are not to be determined alone by the 
provisions and warranties of the contract 
of bailment, but also by the limits imposed 
by the doctrine of proximate cause, that is, 
whether the bailor should have foreseen 
the consequences of negligence as a natu- 
ral and probable result. Hertz Driv-Ur- 
Self Stations, Inc. v. Benson, 83 Ga. App. 
866, 65 S.E.2d 191, 1951 Ga. App. LEXIS 
986 (1951). 

Bailor’s liability is not determined alone 
by the provisions and warranties of the 
bailment contract, but also by the common 
law rules of negligence. Seaboard Coast 
Line R.R. v. Mobil Chem. Co., 172 Ga. App. 
543, 323 S.E.2d 849, 1984 Ga. App. LEXIS 
2574 (1984). 

Bailment for hire. — In an action in 
which an insurance company filed suit 
against a company in a subrogation action 
to recover money paid by the insurance 
company to a restaurant in Norcross, 
Georgia, after a fire destroyed the restau- 
rant, the company’s motion for summary 
judgment was denied as to the bailment 
claim; the bailment was for hire because: 
(1) the company leased the soda dispens- 
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ing equipment at no cost to the restaurant 
because the restaurant then purchased 
the company’s syrup for use in the equip- 
ment; and (2) the fact that the syrup was 
purchased through a third-party vendor 
did not lessen the benefit of the sale to the 
company, as the company was the sole 
supplier of the company’s syrup. Colony 
Ins. Co. v. Coca-Cola Co., 239 F.R.D. 666, 
2007 U.S. Dist. LEXIS 5113 (N.D. Ga. 
2007). 

Bailor’s anticipation of particular 
ensuing consequences unnecessary 
for liability. — In order for a bailor to be 
liable as for negligence, it is not necessary 
that the bailor should have been able to 
anticipate the particular consequences 
which ensued. It is sufficient, if in ordi- 
nary prudence the bailor might have fore- 
seen that some injury would result from 
the bailor’s act or omission, or that conse- 
quences of a generally injurious nature 
might result. Hertz Driv-Ur-Self Stations, 
Inc. v. Benson, 83 Ga. App. 866, 65 S.E.2d 
191, 1951 Ga. App. LEXIS 986 (1951). 

Foreseeability of resulting injury 
from bailor’s act sufficient. — It is 
sufficient if, in ordinary prudence, bailor 
might have foreseen that some injury 
would result from the bailor’s act or omis- 
sion, or that consequences of a generally 
injurious nature might result. Hertz Driv- 
Ur-Self Stations, Inc. v. Benson, 83 Ga. 
App. 866, 65 S.E.2d 191, 1951 Ga. App. 
LEXIS 986 (1951). 

Bailor’s knowledge of defect waives 
right to claim damages. — If the bailee 
knows of the defect or in the exercise of 
ordinary care ought to discover it and, 
notwithstanding the bailee’s actual or im- 
plied knowledge, the bailee uses the thing 
and injury results on account of the defect, 
the bailee will be held to have waived the 
right to claim damages since, by the exer- 
cise of ordinary care, the bailee could have 
avoided the consequences of the bailor’s 
neglect. Parker v. G.O. Loving & Co., 13 
Ga. App. 284, 79 S.E. 77, 1913 Ga. App. 
LEXIS 126 (1913). 


Manufacturer’s Liability 


Lessor not liable where manufac- 
turer not liable. — If the evidence does 
not authorize a finding that allegedly de- 
fective leased equipment was in fact de- 
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fective so as to permit a recovery against 
the manufacturer under O.C.G.A. § 51-1- 
11(b), it clearly does not authorize a find- 
ing that it was defective so as to permit a 
recovery under O.C.G.A. § 44-12-63(3) 
against the lessor. Fortner v. W.C. Cayne 
& Co., 184 Ga. App. 187, 360 S.E.2d 920, 
1987 Ga. App. LEXIS 2192 (1987). 

Manufacturer of appliance for rent 
has duty to know whether appliance 
was constructed defectively or not. 
Queen v. Patent Scaffolding Co., 46 Ga. 
App. 364, 167 S.E. 789, 1933 Ga. App. 
LEXIS 72 (1933). 

Liability of maker or vendor of ar- 
ticle harmless in kind, but dangerous 
through defect, is under a duty to make 
the article carefully where its nature is 
such that it is reasonably certain to place 
life and limb in peril when negligently 
made and, where there is knowledge that 
the article will be so used by persons other 
than the purchaser, such maker or vendor 
is liable for an injury to a person resulting 
from a failure to perform this duty. Queen 
v. Patent Scaffolding Co., 46 Ga. App. 364, 
167 S.E. 789, 1933 Ga. App. LEXIS 72 
(1933). 

Manufacturer is not liable where 
purchaser had knowledge of defect 
before injury. Queen v. Patent Scaffold- 
ing Co., 46 Ga. App. 364, 167 S.E. 789, 
1933 Ga. App. LEXIS 72 (1933). 

Manufacturer may be liable for in- 
jury arising from defect which the 
manufacturer ought to have discov- 
ered, such as one which the manufacturer 
could have ascertained by proper care and 
attention, or by making a reasonable test 
or inspection. Queen v. Patent Scaffolding 
Co., 46 Ga. App. 364, 167 S.E. 789, 1933 
Ga. App. LEXIS 72 (1933). 

Liability exists where manufac- 
turer fails to warn of known defect. — 
A manufacturer of an article which is not 
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inherently dangerous, but which is ren- 
dered dangerous by a defect therein, is 
liable for an injury to a third person 
arising from the defect, where the manu- 
facturer had knowledge of the defect and 
failed to give notice or warning thereof to 
the purchaser. Queen v. Patent Scaffold- 
ing Co., 46 Ga. App. 364, 167 S.E. 789, 
1933 Ga. App. LEXIS 72 (1933). 


Third Party 


Bailor’s knowledge of animal’s vi- 
cious nature required for third per- 
son’s recovery. — When a third person, 
other than bailor and bailee, is injured by 
a dangerous animal, that third party can- 
not recover from the owner unless that 
party shows that the owner knew or had 
reasonable grounds to know of the vicious 
propensities of the animal and was want- 
ing in ordinary care. Reed v. Southern 
Express Co., 95 Ga. 108, 22 S.E. 133, 1894 
Ga. LEXIS 449 (1894). 

Bailee’s discovery of defect no insu- 
lation from third person’s injury. — 
One who furnishes a motor vehicle to 
another in a defective condition is not as a 
matter of law insulated against liability to 
third persons because the bailee continues 
to operate the vehicle after discovery of 
the defect. Yale & Towne, Inc. v. Sharpe, 
118 Ga. App. 480, 164 S.E.2d 318, 1968 
Ga. App. LEXIS 1436 (1968). 

Bailor’s negligence superseded by 
unauthorized criminal acts. — Any 
negligence on the part of the owner/bailor 
of an automobile in failing to inquire as to 
the driving records of the bailee or an- 
other listed driver, or their intended use of 
the vehicle, was superseded by the unau- 
thorized criminal acts of a third party who 
had borrowed the vehicle from the bailee. 
Alamo Rent-A-Car, Inc. v. Hamilton, 216 
Ga. App. 659, 455 S.E.2d 366, 1995 Ga. 
App. LEXIS 259 (1995). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 100 et seq. 
C.J.S. 

8C.J.S., Bailments, §§ 31, 33, 37 et seq. 
ALR. 

Recovery back of amount paid to bailee 


for repairs of no benefit to bailor, 31 A.L.R. 
698. 

Liability of bailor for personal injuries 
due to defects in subject of bailment, 61 
A.L.R. 1336; 131 A.L.R. 845. 

Construction and application of provi- 
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sion of bailment or lease contract relating 
to cost of repairs or replacements, or dam- 
age to chattle, 129 A.L.R. 460. 

Liability of bailor for personal injuries 
or death due to defects in subject of bail- 
ment, 131 A.L.R. 845. 

Liability for loss of or damage to auto- 
mobile left in parking lot or garage, 7 
A.L.R.38d 927; 13 A.L.R.4th 362; 13 
A.L.R.4th 442. 

Tort liability of one renting or loaning 
airplane to another, 4 A.L.R.2d 1306. 

Liability of bailor of automotive vehicle 
or machine for personal injury or death 
due to defects therein, 46 A.L.R.2d 404. 

Warranties in connection with leasing 
or hiring of chattels, 68 A.L.R.2d 850. 
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Liability of pawnbroker or pledgee for 
theft by third person of pawned or pledged 
property, 68 A.L.R.2d 1259. 

Application of warranty provisions of 
Uniform Commercial Code to bailments, 
48 A.L.R.3d 668. 

Products liability: application of strict 
liability is tort doctrine to lessor of per- 
sonal property, 52 A.L.R.3d 121. 

Liability of owner or bailor of horse for 
injury by horse to hirer or bailee thereof, 6 
A.L.R.4th 358. 

Liability in negligence for death or in- 
jury related to rented bicycle, scooter, or 
segway, 48 A.L.R.7th Art. 3. 


44-12-64. Duty to return property; assumption of risks; time of 


return. 


The contract of hire may call for the return of the thing or of like 


property of the same kind and quality. If the return of the thing is 
specified, the risk of death or inevitable accident is with the bailor and 
he can retake possession immediately at the expiration of the time of 
hiring. If the return of like property of the same kind and quality is 
specified, the risk is with the bailee and he must redeliver the thing 


hired before the bailor’s interest is revested. 


History. 

Orig. Code 1863, § 2058; Code 1868, 
§ 2061; Code 1873, § 2087; Code 1882, 
§ 2087; Civil Code 1895, § 2905; Civil 
Code 1910, § 3478; Code 1933, § 12-205. 


Cross references. 
Theft by conversion, § 16-8-4. 


JUDICIAL DECISIONS 


Duty of redelivery of leased item 
means only a duty to tender possession of 
the item at the premises of the bailee, in 
the absence of an agreement to the con- 


trary. Goger v. United States, 4 B.R. 4, 
1980 Bankr. LEXIS 5427 (Bankr. N.D. Ga. 
1980). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 103 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 86 et seq. 

ALR. 

Law of general average as affected by 
fact that necessity for sacrifice or expen- 
diture was due to negligent navigation, 25 
A.L.R. 154. 


Recovery back of amount paid to bailee for 
repairs of no benefit to bailor, 31 A.L.R. 698. 

Duty and liability of farm tenant in 
respect to livestock leased with farm, 32 
A.L.R. 857. 

Deposit of grain without obligation to 
return identical grain as a bailment or a 
sale, 54 A.L.R. 1166. 

Liability for loss of or damage to auto- 
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mobile left in parking lot, 131 A.L.R. 1175; 
7 A.L.R.38d 927; 13 A.L.R.4th 362; 13 
A.L.R.4th 442. 

Status, rights, and liability of parties to 
bailment for hire where bailee continues 
in possession after bailment has ensued, 
144 A.L.R. 1024. 
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Liability of pawnbroker or pledgee for 
theft by third person of pawned or pledged 
property, 68 A.L.R.2d 1259. 

Bailee’s duty to insure bailed property, 
28 A.L.R.3d 513. 


44-12-65. Effect of breach of contract; action for conversion by 


bailor. 


If either party violates the terms of the hiring, the other party may 
abandon the contract. If the hirer puts the thing to a different use than 
is specified in the contract, the bailor may bring an action as for a 
conversion even if the hirer is a minor. 


History. 
Orig. Code 1863, § 2061; Code 1868, 
§ 2064; Code 1873, § 2090; Code 1882, 


§ 2090; Civil Code 1895, § 2908; Civil 
Code 1910, § 3481; Code 1933, § 12-206. 


JUDICIAL DECISIONS 


Allegation required for infant bai- 
lee’s liability for damages. — An infant 
bailee of a borrowed automobile is not 
liable for damages to the automobile 
caused by the bailee’s reckless driving, in 
the absence of an allegation either that 


the bailee departed from the object of the 
bailment or that the bailee intentionally 
caused the damage. Jones v. Milner, 53 
Ga. App. 304, 185 S.E. 586, 1936 Ga. App. 
LEXIS 74 (1936). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 230 et seq. 
C.J.S. 

8 C.J.S., Bailments, §§ 35, 99 et seq. 
ALR. 

Appropriation by carrier for its own use 
of coal or other commodity shipped over 
its line, 29 A.L.R. 1241. 

Recovery back of amount paid to bailee 


for repairs of no benefit to bailor, 31 A.L.R. 
698. 

Relation between customer and broker 
receiving bonds or other securities for sale 
or exchange, 52 A.L.R. 501. 

Validity and effect of acceleration clause 
in lease or bailment, 58 A.L.R. 300; 128 
A.L.R. 750. 


44-12-66. Effect of loss or destruction of thing hired; liability of 


hirer. 


The loss or destruction of the thing hired without fault on the part of 
the hirer puts an end to the bailment, and the hirer is required to pay 


only for the time it was enjoyed. 
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History. 

Orig. Code 1863, § 2063; Code 1868, 
§ 2066; Code 1873, § 2092; Code 1882, 
§ 2092; Civil Code 1895, § 2910; Civil 
Code 1910, § 3483; Code 1933, § 12-207. 


PROPERTY 


44-12-68 


Law reviews. 
For annual survey of law of contracts, 
see 38 Mercer L. Rev. 107 (1986). 


JUDICIAL DECISIONS 


Provisions of O.C.G.A. § 44-12-66 
must control, in the absence of a clear 
expression of intention by the parties that 
some other rule would govern their rights 
in the matter. Dearing Leasing Co. v. 
Harmon, Inc., 107 Ga. App. 682, 131 
S.E.2d 128, 1963 Ga. App. LEXIS 955 
(1963). 


Where leased personal property is 
destroyed, without fault of the lessee, 
the lease is terminated, and so are 
future payments under the lease. Marjon 
Assocs. v. Leasing Int'l, Inc., 174 Ga. App. 
679, 331 S.E.2d 20, 1985 Ga. App. LEXIS 
1926 (1985). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 157. 
C.J.S. 

8 C.J.S., Bailments, § 106. 

ALR. 

Duty and liability of farm tenant in 
respect to livestock leased with farm, 32 
A.L.R. 857. 

Liability of bailee where subject of bail- 
ment is stolen, 48 A.L.R. 378. 


Bailee’s reimbursement of bailor as af- 
fecting latter’s right of action against tort- 
feasor for damaging subject of bailment, 
166 A.L.R. 206. 

Liability of pawnbroker or pledgee for 
theft by third person of pawned or pledged 
property, 68 A.L.R.2d 1259. 


44-12-67. When hirer may relet; effect of reletting without con- 


sent of bailor. 


No hirer of a thing has a right to hire out the thing bailed to him to 


another person except with the consent, express or implied, of the 
bailor. If the hirer relets to another person without the consent of the 
bailor, the bailor may either take immediate possession of the thing 
bailed or waive this right and hold the hirer bound to extraordinary 
care and diligence on the part of himself and the hirer from him. 


§ 2094; Civil Code 1895, § 2912; Civil 
Code 1910, § 3485; Code 1933, § 12-208. 


History. 
Orig. Code 1863, § 2073; Code 1868, 
§ 2068; Code 1873, § 2094; Code 1882, 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, § 51 et seq. 


C.J.S. 
8 C.J.S., Bailments, § 36. 


44-12-68. Consent required for removal of hired thing from 
state or hazardous use. 


No hirer of things has a right to remove such things beyond the 


202 


44-12-68 


RIGHTS IN PERSONALTY 


44-12-69 


jurisdiction of this state except by consent of the bailor nor to put the 
thing hired to any hazardous use unless such use was specially 


contracted for. 


History. 
Orig. Code 1863, § 2072; Code 1868, 
§ 2067; Code 1873, § 2093; Code 1882, 


§ 2093; Civil Code 1895, § 2911; Civil 
Code 1910, § 3484; Code 1933, § 12-209; 
Ga. L. 1982, p. 3, § 44. 


44-12-69. Rights of action of hirer and bailor. 


For an interference with the possession of the thing hired, the right 
of action is in the hirer; for an injury to the property and for any 
interference with his property rights, the bailor has a right of action. 


History. 
Orig. Code 1863, § 2062; Code 1868, 
§ 2065; Code 1873, § 2091; Code 1882, 


§ 2091; Civil Code 1895, § 2909; Civil 
Code 1910, § 3482; Code 1933, § 12-210. 


JUDICIAL DECISIONS 


Rights of action given by O.C.G.A. 
§ 44-12-69 to bailor and bailee are 
concurrent. Lockhart v. Western & Atl. 
R.R., 73 Ga. 472, 1884 Ga. LEXIS 149 
(1884). 

At common law basis of allowing 
bailee to recover was possession, not 
interest. Small v. Wilson, 20 Ga. App. 674, 
93 S.E. 518, 1917 Ga. App. LEXIS 1030 
(1917). 

A mere borrower may maintain an ac- 
tion only for interference with the borrow- 
er’s possession; an action for damages for 
the destruction of the property in which a 
case should be brought by the owner. 
Lockhart v. Western & Atl. R.R., 73 Ga. 
472, 1884 Ga. LEXIS 149 (1884). 

Bailee of mule from day to day may 
maintain action against third person 
for animal’s death; the bailee may re- 
cover the full value of the animal for the 
use of the owner and any damages to the 
bailee’s rights of possession incurred by 
the injury resulting from a tortious act. 
Marietta Ice & Coal Co. v. Western & Atl. 


R.R., 24 Ga. App. 725, 102 S.E. 182, 1920 
Ga. App. LEXIS 488 (1920). 

Bailor has right of action against 
third party for damage to bailed 
property resulting in injury to bailor’s 
rights of general property or reversion. 
Cincinnati, N.O. & Tex. Pac. Ry. v. Hilley, 
121 Ga. App. 196, 173 S.E.2d 242, 1970 
Ga. App. LEXIS 1170 (1970). 

Effect of subsequent repair of 
bailed property by bailee. — A bailor’s 
right of action against a third party for 
damage to bailed property is not affected 
by the subsequent repairing of the bailed 
property by the bailee, whether gratuitous 
or not. Cincinnati, N.O. & Tex. Pac. Ry. v. 
Hilley, 121 Ga. App. 196, 173 S.E.2d 242, 
1970 Ga. App. LEXIS 1170 (1970). 

Subsequent repair of bailed property by 
bailee does not affect the grounds or the 
measure of liability of a third-party tort- 
feasor by whose neglect the property was 
damaged. Cincinnati, N.O. & Tex. Pac. Ry. 
v. Hilley, 121 Ga. App. 196, 173 S.E.2d 
242, 1970 Ga. App. LEXIS 1170 (1970). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 205 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 93 et seq. 


ALR. 

Estoppel to assert title to personal chat- 
tel by permitting another to use it in his 
business, 7 A.L.R. 676. 


203 


44-12-69 


Bailee’s reimbursement of bailor as af- 
fecting latter’s right of action against tort- 
feasor for damaging subject of bailment, 


PROPERTY 


44-12-71 


Bailee’s liability for bailor’s expense of 
recovering stolen subject of bailment, 80 
A.L.R.3d 264. 


166 A.L.R. 206. 


44-12-70. Liability of thing hired to execution and levy; forth- 
coming bond. 


When the period of the hiring does not exceed one year, the thing 
hired shall not be subject to sale under a judgment against the owner of 
the thing which was obtained subsequent to the contract of hire; but the 
thing may be levied on and a bond for its delivery at the expiration of 


the time for which it is hired may be demanded of the hirer. 


History. 
Orig. Code 1863, § 2074; Code 1868, 
§ 2069; Code 1873, § 2095; Code 1882, 


§ 2095; Civil Code 1895, § 2913; Civil 
Code 1910, § 3486; Code 1933, § 12-211. 


JUDICIAL DECISIONS 


“Levied” construed. — The word “lev- 
ied” is to be given its technical meaning, 
that is, an actual seizure of the property 
by a levying officer under a process. 
Southern Flour & Grain Co. v. Northern 
Pac. Ry., 127 Ga. 626, 56 S.E. 742, 1907 
Ga. LEXIS 444 (1907). 

Right of domestic railway company 
superior to attaching creditor’s right. 
— The right of a domestic railway com- 
pany to use a freight car owned by a 
foreign railway company, for which use 


the domestic railway pays a stated sum, is 
superior by virtue of O.C.G.A. § 44-12-70 
to the right of an attaching creditor, who, 
without any other lien seeks to subject the 
freight car to attachment by service of the 
summons of garnishment upon the domes- 
tic company. Southern Flour & Grain Co. 
v. Northern Pac. Ry., 127 Ga. 626, 56 S.E. 
742, 1907 Ga. LEXIS 444 (1907). See also 
Southern Ry. v. Brown, 131 Ga. 245, 62 
S.E. 177, 1908 Ga. LEXIS 55 (1908). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 223 et seq. 
ALR. 

Right of obligor in action on forthcoming 


bond or receipt for return of property 
seized under process to set up title in 
himself, 37 A.L.R. 1402. 


44-12-71. Hire of labor or services; standard of care. 


The hire of labor or services is the essence of every bailment in which 
goods are delivered to another and compensation is paid for the care, 
attention, or labor bestowed upon them. It includes the contracts of 
forwarding and commission merchants, factors, keepers of wharves, 
mechanics, and all agents in such transactions. In all such cases, the 
bailee is not only bound to exercise skill in the labor and work bestowed 
but it is a part of his contract that he shall exercise ordinary care and 
diligence in keeping and protecting the articles entrusted to him. 
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History. 

Orig. Code 1863, §§ 2075, 2076; Code 
1868, $$ 2070, 2071; Code 1873, §§ 2096, 
2097; Code 1882, §§ 2096, 2097; Civil 
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Code 1895, §§ 2914, 2915; Civil Code 
1910, §§ 3487, 3488; Code 1933, §§ 12- 
407, 12-408. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 158, 179, 
189. 

C.J.S. 

8 C.J.S., Bailments, §§ 46 et seq., 75. 
ALR. 

Liability of bailee for loss of or injury to 
goods kept at a place other than that 
originally intended, 12 A.L.R. 1322; 17 
A.L.R. 979. 

Liability of a bailee of money who com- 


mingles it with his own funds, 20 A.L.R. 
378. 

Duty and liability of gratuitous bailee or 
mandatory, 96 A.L.R. 909. 

Liability of owner of motor vehicle for 
negligence of garageman or mechanic, 8 
A.L.R.4th 265. 

Liability of warehouseman or other bai- 
lee for loss of goods stored at other than 
agreed-upon place, 76 A.L.R.4th 883. 


44-12-72. Title to article on which labor bestowed. 


In cases of hire of labor or services, if the identical article, though 


materially changed by the labor bestowed, is to be returned, the title 
remains in the bailor. If the bailee furnishes a portion of the materials, 
the title to the entire structure is in the party furnishing the larger 
portion of the materials. If the bailor furnishes materials but the 
contract does not contemplate the use of that material specially, the 
title to the article constructed is in the bailee until it is delivered. If 
materials are furnished to the bailee for manufacture and the bailee 
and the bailor will each receive a share of the manufactured goods, the 
title remains in the bailor until the delivery to him of his portion of the 
manufactured goods. 


History. 

Orig. Code 1863, §§ 2077, 2078; Code 
1868, $$ 2072, 2073; Code 1873, §§ 2098, 
2099; Code 1882, §§ 2098, 2099; Civil 


Code 1895, §§ 2916, 2917; Civil Code 
1910, §§ 3489, 3490; Code 1933, §§ 12- 
409, 12-410. 


44-12-73. Right to possession by bailee. 


The bailee for hire of labor and services is entitled to the possession 
of the thing bailed during the bailment. 


History. 
Orig. Code 1863, § 2079; Code 1868, 
§ 2074; Code 1873, § 2100; Code 1882, 


§ 2100; Civil Code 1895, § 2918; Civil 
Code 1910, § 3491; Code 1933, § 12-411. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, § 57. 


C.J.S. 
8 C.J.S., Bailments, § 28 et seq. 
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44-12-74. Loss or destruction of property; right of bailee to 


compensation. 


If the thing bailed for labor and services is destroyed without fault on 
the part of the bailee, the loss falls upon the bailor; and the bailee may 
demand compensation for the labor expended and materials used upon 


it: 


History. 
Orig. Code 1863, § 2080; Code 1868, 
§ 2075; Code 1873, § 2101; Code 1882, 


§ 2101; Civil Code 1895, § 2919; Civil 
Code 1910, § 3492; Code 1933, § 12-412. 


JUDICIAL DECISIONS 


After loss of thing labored on em- 
ployee must look to employer for 
compensation. Atlantic Coast Line R.R. 
v. Baker, 118 Ga. 809, 45 S.E. 673, 1903 
Ga. LEXIS 719 (1903). 


Bailee is not liable for depreciation 
of securities after tender to bailor. 
J.A. Ansley & Co. v. Anderson, Adair & 
Co., 35 Ga. 8, 1866 Ga. LEXIS 152 (1866). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 117, 189. 
C.J.S. 

8 C.J.S., Bailments, § 106. 

ALR. 

Imputing negligence of bailee to bailor 
where subject to bailment is damaged by 
third person, 6 A.L.R. 316; 30 A.L.R. 1248. 

Liability for loss of or damage to prop- 
erty delivered on trial or with privilege of 
return, 31 A.L.R. 1365. 

Liability of pawnbroker or pledgee for 
theft by third person of pawned or pledged 
property, 68 A.L.R.2d 1259. 


Liability of warehouseman for injury to 
stored goods as result of failure to main- 
tain proper temperatures, 92 A.L.R.2d 
1298. 

Presumption and burden of proof where 
subject of bailment is destroyed or dam- 
aged by fire, 44 A.L.R.3d 171. 

Liability of bailee of airplane for dam- 
age thereto, 44 A.L.R.3d 862. 

Liability of operator of marina or boat- 
yard for loss of or injury to pleasure boat 
left for storage or repair, 44 A.L.R.38d 
1332. 


44-12-75. Exercise of discretion by factor; diligence. 


Since peculiar confidence is reposed in a factor, he may, in the absence 
of instructions, exercise his discretion according to the general usages 
of the trade. In return, greater and more skillful diligence and the most 
active good faith are required of him. 


History. 
Orig. Code 1863, § 2090; Code 1868, 
§ 2085; Code 1873, § 2111; Code 1882, 


§ 2111; Civil Code 1895, § 2929; Civil 
Code 1910, § 3502; Code 1933, § 12-401. 


JUDICIAL DECISIONS 


Express contract binds factor. — If 
there is an express contract whereby 
goods will be held until a sale is autho- 


rized, the factor is bound by the terms of 
the agreement as actually made, and is 
liable to the owner for any damages which 
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may be sustained by reason of an unau- 
thorized sale. Wood & Bro. v. Jones & Son, 
10 Ga. App. 735, 73 S.E. 1099, 1912 Ga. 
App. LEXIS 664 (1912); Campbell v. Red- 
wine Bros., 22 Ga. App. 455, 96 S.E. 347, 
1918 Ga. App. LEXIS 553 (1918). 
O.C.G.A. § 44-12-75 inapplicable to 
accounts receivable factor. — 0.C.G.A. 
§ 44-12-75 was originally intended to ap- 
ply to a factor as bailee of merchantable 
goods, a practice rarely followed in mod- 
ern day commerce, and thus it would be 
inappropriate to apply O.C.G.A. § 44- 
12-75 to an accounts receivable factor. 
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Rather, the relationship between the par- 
ties to an accounts receivable factoring 
agreement must be governed by their con- 
tractual agreements and, to the extent 
applicable, the provisions of Title 9 of the 
Uniform Commercial Code. CC Fin., Inc. 
v. Ross, 250 Ga. 832, 301 S.E.2d 262, 1983 
Ga. LEXIS 634 (1983). 

Statutory duties of a factor do not apply 
to an accounts receivable factor. American 
Spacers, Ltd. v. Ross, 166 Ga. App. 829, 
305 S.E.2d 659, 1983 Ga. App. LEXIS 
2342 (1983). 


RESEARCH REFERENCES 


ALR. 

Account stated as between principal 
and factor, 3 A.L.R. 293. 

Right of a factor, commission merchant, 
or produce broker to sell property to pro- 
tect advances, 40 A.L.R. 387. 

Relation between customer and broker 
receiving bonds or other securities for sale 
or exchange, 52 A.L.R. 501. 


Purchaser’s right to protection under 
factor’s act where transaction involves ex- 
change of goods, 132 A.L.R. 525. 

Stockyard operator’s liability for injury 
to or death of stock, 40 A.L.R.2d 988. 

Factor’s liability based on delay in mar- 
keting and selling principal’s goods, 3 
A.L.R.3d 815. 


44-12-76. Keeper of livery stable; diligence. 


The keeper of a livery stable is a depository for hire and is bound to 
use the same diligence as an innkeeper. 


History. 
Orig. Code 1863, § 2102; Code 1868, 
§ 2097; Code 1873, § 2124; Code 1882, 


§ 2124; Civil Code 1895, § 2943; Civil 
Code 1910, § 3515; Code 1933, § 12-402. 


JUDICIAL DECISIONS 


Keeper of livery stable is bound to 
extraordinary diligence in protecting 
property which is committed to the keep- 
er’s care when O.C.G.A. § 44-12-76 is 
construed in light of O.C.G.A. § 43-21-8. 


Burns v. Reese, 7 Ga. App. 387, 66 S.E. 
982, 1910 Ga. App. LEXIS 306 (1910); 
Wood v. Clary, 143 Ga. 495, 85 S.E. 694, 
1915 Ga. LEXIS 497 (1915). 


RESEARCH REFERENCES 


ALR. 

Bailment: effect of failure to reply to 
notice of rate at which goods then on 
premises may be left, 24 A.L.R. 968. 


Stockyard operator’s liability for injury 
to or death of stock, 40 A.L.R.2d 988. 


44-12-77. Garage owner; diligence. 


The relationship of the owner of an automobile and the owner of the 
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garage in which the automobile is stored is that of bailor and bailee. The 
bailee is bound to use ordinary care for the safekeeping and return of 


the automobile. 


History. 
Code 1933, § 12-403. 
History of Section. 
This Code section is derived from the 


decision in Hight Accessory Place v. Lam, 
26 Ga. App. 163, 105 S.E. 872 (1921). 


JUDICIAL DECISIONS 


Nothing in O.C.G.A. Title 11 repeals 
or affects O.C.G.A. § 44-12-77. A.A.A. 
Parking, Inc. v. Bigger, 113 Ga. App. 578, 
149 S.E.2d 255, 1966 Ga. App. LEXIS 
1141 (1966). 

Effect of O.C.G.A. § 44-12-77. — 
O.C.G.A. § 44-12-77 does not purport to 
preempt the type of arrangement which 
the parties may agree upon; its effect is 
simply to provide what the relationship 
will be when there has been no contract 
otherwise. Brown v. Five Points Parking 
Ctr., 121 Ga. App. 819, 175 S.E.2d 901, 
1970 Ga. App. LEXIS 1372 (1970). 

Automobile as subject matter of 
bailment. — An automobile is just as 
capable of being the subject matter of a 
bailment as any other property where the 
facts and circumstances show or authorize 
an inference that the relationship of bailor 
and bailee exists between the parties con- 
cerned. Goodyear Clearwater Mills v. 
Wheeler, 77 Ga. App. 570, 49 S.E.2d 184, 
1948 Ga. App. LEXIS 600 (1948). 

Bailment is created when the owner 
of an automobile leaves the key with the 
operator of the garage or parking lot, or is 
required to do so absent a contract creat- 
ing some different relationship. Brown v. 
Five Points Parking Ctr., 121 Ga. App. 
819, 175 S.E.2d 901, 1970 Ga. App. LEXIS 
1372 (1970). 

Where an automobile owner enters into 
an oral contract with the operator of a 
garage to store and service the owner’s car 
for consideration, the relationship of 
bailor-bailee is created. Bunn v. Broadway 
Parking Ctr., Inc., 116 Ga. App. 85, 156 
S.E.2d 464, 1967 Ga. App. LEXIS 709 
(1967). 

A bailment arose when an automobile 
owner’s car was towed to a service station 
owner’s facility for repair, and the station 


owner proved no viable defense to poten- 
tial liability simply by showing that, after 
the car had been entrusted to that facility, 
the owner then entrusted it to another 
repair facility. Engram v. Sonny Camp- 
bell’s Gulf, Inc., 200 Ga. App. 40, 406 
S.E.2d 551, 1991 Ga. App. LEXIS 751 
(1991). 

Before bailee is charged with duty 
of safekeeping property, bailee must 
assent to bailment, either expressly or 
impliedly. Davidson v. Ramsby, 133 Ga. 
App. 128, 210 S.E.2d 245, 1974 Ga. App. 
LEXIS 988 (1974). 

Duty of care begins with delivery of 
property to bailee. — The duty upon the 
bailee to exercise care and diligence in 
protecting and keeping safely the thing 
bailed begins with the delivery of the 
property to the bailee and continues until 
the object of the bailment has been carried 
out in conformity with the purpose of the 
trust. Loeb v. Whitton, 77 Ga. App. 753, 49 
S.E.2d 785, 1948 Ga. App. LEXIS 635 
(1948). 

Car destroyed by fire in garage. — 
In all cases of bailment, after proof of loss, 
the burden of proof is on the bailee to show 
proper diligence. Therefore, when the car 
was delivered to a bailee who held the car 
for hire, and in a suit by the bailor it is 
pleaded that because of the negligence of 
the bailee the property so delivered has 
been destroyed by fire, upon proof of the 
allegations laid in the petition the onus is 
placed upon the bailee of showing that he 
exercised due care and diligence in pro- 
tecting and keeping the property. Hight 
Accessory Place v. Lam, 26 Ga. App. 163, 
105 S.E. 872, 1921 Ga. App. LEXIS 42 
(1921). 

Knowledge or notice of automo- 
bile’s contents required for liability 
thereof. — A bailee for hire as to an 
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automobile is not liable for the contents 
thereof unless the bailee has actual or 
implied knowledge or notice as to such 
contents. Davidson v. Ramsby, 133 Ga. 
App. 128, 210 S.E.2d 245, 1974 Ga. App. 
LEXIS 988 (1974); White v. Atlanta Park- 
ing Serv. Co., 139 Ga. App. 243, 228 S.E.2d 
156, 1976 Ga. App. LEXIS 1756, cert. 
denied, 238 Ga. 18, 231 S.E.2d 73, 1976 
Ga. LEXIS 1076 (1976). 

Sufficient notice exists if the con- 
tents of an automobile are such as the 
bailee might “reasonably expect” to be 
therein. Davidson v. Ramsby, 133 Ga. App. 
128, 210 S.E.2d 245, 1974 Ga. App. LEXIS 
988 (1974); White v. Atlanta Parking Serv. 
Co., 139 Ga. App. 243, 228 S.E.2d 156, 
1976 Ga. App. LEXIS 1756, cert. denied, 
238 Ga. 18, 231 S.E.2d 73, 1976 Ga. 
LEXIS 1076 (1976). 

Inference of negligence. — Loss of 
property after its delivery to another au- 
thorizes an inference that its loss was 
occasioned by the negligence of the person 
receiving it. Goodyear Clearwater Mills v. 
Wheeler, 77 Ga. App. 570, 49 S.E.2d 184, 
1948 Ga. App. LEXIS 600 (1948). 

Burden is on bailee to show bailed 
article was not injured by bailee’s 
negligence, and that bailee used ordi- 
nary care and diligence to protect the 
property from damage or injury. National 
Bank v. Cut Rate Auto Serv., Inc., 133 Ga. 
App. 635, 211 S.E.2d 895, 1974 Ga. App. 
LEXIS 1157 (1974). 

A parking lot operator, charging the 
public for the operator’s services in caring 
for customers’ cars, cannot escape liability 
for the loss of a car stolen from the park- 
ing lot, in the absence of clear and satis- 
factory proof showing diligence on the 
operator’s part throughout the bailment. 
Loeb v. Whitton, 77 Ga. App. 753, 49 
S.E.2d 785, 1948 Ga. App. LEXIS 635 
(1948). 

An open-air parking lot is a garage 
and therefore a bailee of the vehicles 
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parked at its facility. Park ’N Go of Ga., 
Inc. v. United States Fid. & Guar. Co., 266 
Ga. 787, 471 S.E.2d 500, 1996 Ga. LEXIS 
357 (1996). 

Effect of posting sign indicating 
“insured garage.” — If the bailor can 
neither limit nor relieve self of personal 
responsibility by the posting of a sign 
because the sign does not become a part of 
the contract, the bailor should not be held 
to increased liability for posting a sign to 
the effect that bailor’s garage is an “in- 
sured garage.” Brown v. Five Points Park- 
ing Ctr., 121 Ga. App. 819, 175 S.E.2d 901, 
1970 Ga. App. LEXIS 1372 (1970). 

Safety measures for meeting duty 
of care and diligence. — A parking lot 
operator should provide a sufficient num- 
ber of attendants to diligently keep watch 
over all the cars on an open lot at all 
hours, have the lot enclosed in such a 
manner that a small number of employees 
can with reasonable safety keep the cars 
from being stolen, require that all cars be 
locked or that the keys be kept in an office 
or other place of safety, or adopt other 
safety measures reasonably and fairly suf- 
ficient to meet the duty as to care and 
diligence established by O.C.G.A. § 44- 
12-77. Loeb v. Whitton, 77 Ga. App. 753, 
49 S.E.2d 785, 1948 Ga. App. LEXIS 635 
(1948). 

Diminution of property value au- 
thorized award. — Evidence authorized 
the finding that, apart from failing to 
perform its obligation under the contract, 
the truck rebuilding company had 
breached a duty imposed by law not to 
cause the diminution of the truck’s value; 
thus, because the company’s breach of its 
duty to safe-keep the truck gave rise to a 
separate cause of action for conversion, 
there was no error in awarding additional 
damages for the loss of value to the truck. 
4WD Parts Ctr., Inc. v. Mackendrick, 260 
Ga. App. 340, 579 S.E.2d 772, 2003 Ga. 
App. LEXIS 367 (2003). 


RESEARCH REFERENCES 


Am. Jur. 
Forms. 

12B Am. Jur. Pleading and Practice 
Forms, Garages and Filling and Parking 
Stations, § 3. 


Pleading and Practice 


ALR. 

Liability of owner for storage of, or ser- 
vices in connection with, automobile, under 
authority, actual or assumed, of public offi- 
cials, 36 A.L.R. 955; 50 A.L.R. 1309. 
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Duty and liability of garage keeper to 
owner of cars, 42 A.L.R. 135; 65 A.L.R. 
431. 

Liability of owner to indemnify garage 
keeper against damages to third persons, 
44 A.L.R. 1183. 

Validity of public regulations as to ga- 
rages, 84 A.L.R. 1147. 

Liability for loss of or damage to auto- 
mobile left in parking lot, 131 A.L.R. 1175; 
7 A.L.R.3d 927; 13 A.L.R.4th 362; 13 
A.L.R.4th 442. 

Measure and elements of damages re- 
coverable against bailee of automobile in 
case of loss or theft, 135 A.L.R. 1198. 

Liability of garageman, service or re- 
pair station, or filling station operator for 
destruction or damage of motor vehicle by 
fire, 16 A.L.R.2d 799. 

Liability of bailee for hire of automobile 
for loss of, or damage to, contents, 27 
A.L.R.2d 796. 

Liability of garageman for theft or un- 
authorized use of motor vehicle, 43 
A.L.R.2d 403. 


PROPERTY 


T.44, C.12, A.3, P.3 


Liability of garageman to one ordering 
repair of motor vehicle, for defective work, 
92 A.L.R.2d 1408; 1 A.L.R.4th 347; 23 
A.L.R.4th 274. 

Liability insurance of garages, motor 
vehicle repair shops and sales agencies, 
and the like, 93 A.L.R.2d 1047. 

Liability of hotel, motel, or similar es- 
tablishment for damage to or loss of 
guest’s automobile left on premises, 52 
A.L.R.3d 433. 

Liability of owner or operator of parking 
lot or garage for loss of or damage to 
contents of parked motor vehicle, 78 
A.L.R.3d 1057. 

Measure and elements of damages in 
action against garageman based on fail- 
ure to properly perform repair or service 
on motor vehicle, 1 A.L.R.4th 347. 

Liability of owner of motor vehicle for 
negligence of garageman or mechanic, 8 
A.L.R.4th 265. 


44-12-78. Keeper of wharf; liability. 


One who keeps a wharf is a depository for hire and is liable upon the 
same principles as a warehouseman. 


History. 
Orig. Code 1863, § 2092; Code 1868, 
§ 2087; Code 1873, § 2113; Code 1882, 


§ 2113; Civil Code 1895, § 2931; Civil 
Code 1910, § 3504; Code 1933, § 12-406. 


RESEARCH REFERENCES 


ALR. 
Liability of warehouseman for injury to 
stored goods as result of failure to main- 


tain proper temperatures, 92 A.L.R.2d 
1298. 


Part 3 


Deposits 


RESEARCH REFERENCES 


ALR. 

Liability of bailee for loss of or injury to 
goods kept at a place other than that 
originally intended, 17 A.L.R. 979. 

Acceptance of receptacle as charging 
one as bailee of contents, 18 A.L.R. 87. 


Bank deposit for purpose of meeting 
certain checks or classes of checks, 39 
A.L.R. 1138; 56 A.L.R. 1110; 86 A.L.R. 375. 

Liability for loss of contents of safe 
deposit box, 40 A.L.R. 874; 42 A.L.R. 1304; 
133 A.L.R. 279. 
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44-12-90. Definitions. 


As used in this part, the term: 


RIGHTS IN PERSONALTY 


44-12-91 


(1) “Deposit” means the delivery of chattels by one person to 
another to keep for the use of the bailor. 


(2) “Depository for hire” means a depository who receives or 
expects a reward or hire for undertaking to keep chattels for another. 


(3) “Naked deposit” means an undertaking whereby a depository 
keeps chattels for another gratuitously. 


History. 

Orig. Code 1863, § 2082; Code 1868, 
§ 2077; Code 1873, § 2103; Code 1882, 
§ 2103; Civil Code 1895, § 2921; Civil 
Code 1910, § 3494; Code 1933, § 12-301. 


Cross references. 
Deposits of valuables with innkeepers, 
§ 43-21-10 et seq. 


JUDICIAL DECISIONS 


Bank is “depository for hire” where 
customer rents safety deposit box. 
Buena Vista Loan & Sav. Bank v. Bicker- 
staff, 121 Ga. App. 470, 174 S.E.2d 219, 
1970 Ga. App. LEXIS 1257 (1970). 

Hotel landlord is naked depository 
if one has left a valise in the office of a 
hotel without calling attention thereto, 
and a clerk, without knowing the identity 
of the owner, places the valise in a room 
where baggage is kept. Stewart & Powell 
v. Head, 70 Ga. 449, 1883 Ga. LEXIS 357 
(1883). 

Recycler of shipping pallets was 
not a naked depository. — Recycler of 


shipping pallets did not establish status 
as a naked depository since it was unclear 
whether the recycler held the pallets gra- 
tuitously and for the benefit of the puta- 
tive owner and lessor of the pallets; the 
recycler purchased the pallets from an 
entity which had no contractual relation- 
ship with the lessor, and the evidence also 
permitted the conclusions that the recy- 
cler claimed ownership of the pallets and 
that the pallets were held with an expec- 
tation of payment. CHEP USA v. Mock 
Pallet Co., 138 Fed. Appx. 229, 2005 U.S. 
App. LEXIS 12604 (11th Cir. 2005). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 3 et seq., 
54 et seq. 
C.J.S. 

26B C.J.S., Depositaries, § 1 et seq. 
ALR. 

Acceptance of receptacle as charging 
one as bailee of contents, 18 A.L.R. 87. 


Liability of hotel, motel, or similar es- 
tablishment for damage to or loss of 
guest’s automobile left on premises, 52 
A.L.R.3d 433. 


44-12-91. Voluntary or involuntary depositories; liability for 


naked deposit. 


A person may voluntarily undertake to be a depository or may become 
so involuntarily, as by finding chattels. For a naked deposit, the 
depository is responsible only for gross negligence. 
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History. 
Orig. Code 1863, § 2083; Code 1868, 
§ 2078; Code 1873, § 2104; Code 1882, 


PROPERTY 


44-12-92 


§ 2104; Civil Code 1895, § 2922; Civil 
Code 1910, § 3495; Code 1933, 12-302. 


JUDICIAL DECISIONS 


Finder of property is involuntary 
bailee for true owner. Groover v. Tip- 
pins, 51 Ga. App. 47, 179 S.E. 634, 1935 
Ga. App. LEXIS 548 (1935). 


Finder gains title as to third par- 
ties. Groover v. Tippins, 51 Ga. App. 47, 
179 S.E. 634, 1935 Ga. App. LEXIS 543 
(1935). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 8, 164, 165 
et seq. 
C.J.S. 

26B C.J.S., Depositaries, § 4 et seq. 
ALR. 

Liability of a bailee of money who com- 
mingles it with his own funds, 20 A.L.R. 
378. 

Duty and liability of one in possession of 
real property in respect of personal prop- 


erty which he finds thereon belonging to 
another, 131 A.L.R. 165. 

Liability of hotel, motel, or similar es- 
tablishment for damage to or loss of 
guest’s automobile left on premises, 52 
A.L.R.3d 433. 

Presumption of payment as applicable 
to bank deposit, 69 A.L.R.3d 1311. 

Liability of warehouseman or other bai- 
lee for loss of goods stored at other than 
agreed-upon place, 76 A.L.R.4th 883. 


44-12-92. Liability of depositories for hire. 


Depositories for hire are bound to exercise ordinary care and dili- 
gence and are liable as in other cases of bailment for hire. 


History. 

Orig. Code 1863, § 2089; Code 1868, 
§ 2084; Code 1873, § 2110; Code 1882, 
§ 2110; Civil Code 1895, § 2928; Civil 
Code 1910, § 3501; Code 1933, § 12-404. 
Cross references. 

Seller’s right to identify goods to the 


contract notwithstanding breach or to sal- 

vage unfinished goods, § 11-7-204. 
Liability of innkeeper for goods stolen 

while entrusted to his care, § 43-21-8. 


JUDICIAL DECISIONS 


Nothing in O.C.G.A. Title 11 repeals 
or affects O.C.G.A. § 44-12-92. AAA. 
Parking, Inc. v. Bigger, 113 Ga. App. 578, 
149 S.E.2d 255, 1966 Ga. App. LEXIS 
1141 (1966). 

Defendant storage company is 
bound to exercise ordinary care to 
protect plaintiff's property, and the 
storage company’s failure to deliver the 
goods on demand establishes a prima facie 
case for the plaintiff. Washburn Storage 
Co. v. Mobley, 94 Ga. App. 118, 94 S.E.2d 
37, 1956 Ga. App. LEXIS 479 (1956). 

Bailee can prevail only by estab- 


lishing that bailee exercised ordinary 
care to prevent the loss or destruction of 
the bailor’s property, once a prima face 
case is made against the bailee for failure 
to deliver the bailed goods on demand. 
Harper Whse., Inc. v. Henry Chanin 
Corp., 102 Ga. App. 489, 116 S.E.2d 641, 
1960 Ga. App. LEXIS 660 (1960). 

Bank must prove that it exercised ordi- 
nary care upon proof of loss by customer 
who rents a safety deposit box. Buena 
Vista Loan & Sav. Bank v. Bickerstaff, 121 
Ga. App. 470, 174 S.E.2d 219, 1970 Ga. 
App. LEXIS 1257 (1970). 
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RIGHTS IN PERSONALTY 


44-12-95 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 158 et seq. 
C.J.S. 

26B C.J.S., Depositaries, § 11 et seq. 
ALR. 

Relationship of bailor and bailee as be- 
tween owner of goods in bonded ware- 
house and proprietor of warehouse, 77 
A.L.R. 1502. 


Liability of warehouseman for injury to 
stored goods as result of failure to main- 
tain proper temperatures, 92 A.L.R.2d 
1298. 

Liability of savings bank for payment to 
person presenting lost or stolen passbook 
or savings account card, 68 A.L.R.3d 1080. 


44-12-93. Liability for gratuitously transporting deposits. 


If one, in addition to safekeeping, undertakes gratuitously to carry 
money or other articles to another place, his liability is the same as that 


of a naked depository. 


History. 
Orig. Code 1863, § 2085; Code 1868, 
§ 2080; Code 1873, § 2106; Code 1882, 


§ 2106; Civil Code 1895, § 2924; Civil 
Code 1910, § 3497; Code 1933, § 12-304. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 164, et seq. 
C.J.S. 

26B C.J.S., Depositaries, § 11 et seq. 


ALR. 

Liability of warehouseman or other bai- 
lee for loss of goods stored at other than 
agreed-upon place, 76 A.L.R.4th 883. 


44-12-94, Termination of bailment of naked deposit. 


One who holds a naked deposit may at any time terminate the 
bailment by a redelivery of the chattels to the bailor. 


History. 
Orig. Code 1863, § 2086; Code 1868, 
§ 2081; Code 1873, § 2107; Code 1882, 


§ 2107; Civil Code 1895, § 2925; Civil 
Code 1910, § 3498; Code 1933, § 12-305. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 103 et seq. 
C.J.S. 

8 C.J.S., Bailments, § 99 et seq. 26B 
C.J.S., Depositaries, § 3. 


44-12-95. Effect of use of naked deposit on liability. 


One who holds a naked deposit may not use such deposit without 
increasing his responsibility unless the use is necessary to preserve the 
deposit or, from the circumstances, the consent of the depositor may be 


reasonably presumed. 
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History. § 2108; Civil Code 1895, § 2926; Civil 
Orig. Code 1863, § 2087; Code 1868, Code 1910, § 3499; Code 1933, § 12-306. 
§ 2082; Code 1873, § 2108; Code 1882, 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
8 Am. Jur. 2d, Bailments, § 60 et seq. Liability of a bailee of money who com- 
C.J.S. mingles it with his own funds, 20 A.L.R. 


26B C.J.S., Depositaries, § 11 et seq. 378. 


44-12-96. Reimbursement of expenses incurred by reason of 
naked deposit; retention of possession. 


One who holds a naked deposit is entitled to be reimbursed for all 
charges and expenses which he incurs by reason of the deposit, and he 
may retain possession of the deposit until such charges and expenses 
are paid. 


History. § 2109; Civil Code 1895, § 2927; Civil 
Orig. Code 1863, § 2088; Code 1868, Code 1910, § 3500; Code 1933, § 12-307. 
§ 2083; Code 1873, § 2109; Code 1882, 


JUDICIAL DECISIONS 


Profit and overhead not recover- profit or a pro rata portion of general 
able. — Naked depository is entitled to overhead expenses. CHEP USA v. Mock 
reimbursement only for amounts paid out Pallet Co., 138 Fed. Appx. 229, 2005 U.S. 
or labor expended by reason of the deposit, App. LEXIS 12604 (11th Cir. 2005). 
and such reimbursement does not include 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, §§ 115, 117. 26B C.J.S., Depositaries, § 11 et seq. 
Part 4 


Loans OF PROPERTY 
RESEARCH REFERENCES 


ALR. Liability of warehouseman or other bai- 

Liability of bailee for loss of or injury to lee for loss of goods stored at other than 
goods kept at a place other than that agreed-upon place, 76 A.L.R.4th 883. 
originally intended, 17 A.L.R. 979. 


44-12-110. Kinds of loans; nature of loan for consumption. 


Loans may be either for consumption or for use. A loan for consump- 
tion is a loan of an article which is not to be returned in specie, but in 
kind; this is a sale and not a bailment. 
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History. 
Orig. Code 1863, § 2103; Code 1868, 
§ 2098; Code 1873, § 2125; Code 1882, 


RIGHTS IN PERSONALTY 


44-12-111 


§ 2125; Civil Code 1895, § 2944; Civil 
Code 1910, § 3516; Code 1933, § 12-501. 


JUDICIAL DECISIONS 


Purpose of O0.C.G.A. § 44-12-110. — 
0.C.G.A. § 44-12-110 is specially de- 
signed for the protection of lenders as to 
the enforcement of their rights. Skinner v. 
State, 97 Ga. 690, 25 S.E. 364, 1895 Ga. 
LEXIS 554 (1895). 

Loan of demonstrator automobile 
by dealer to prospective purchaser 
creates bailment. — Where an automo- 
bile dealer lends a demonstrator automo- 
bile to a prospective purchaser for the 
purpose of allowing such purchaser to test 
and operate it, under an oral agreement 
that the purchaser is to return the auto- 
mobile at the end of two days in the same 
condition, less reasonable wear and tear, 
as the automobile was when delivered to 
the potential purchaser, this constitutes 
the purchaser being a bailee. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 


Loan of whiskey on promise of simi- 
lar return is sale. — The loan of a 
specified quantity of whiskey obtained by 
the borrower for the borrower’s own con- 
sumption, on a promise to return to the 
lender a similar quantity of the same kind 
of liquor, is a “sale” rather than a mere 
bailment. Skinner v. State, 97 Ga. 690, 25 
S.E. 364, 1895 Ga. LEXIS 554 (1895); 
Huby v. State, 111 Ga. 842, 36 S.E. 301, 
1900 Ga. LEXIS 803 (1900). 

Failure to define terms in jury 
charge not error. — Failure to explain 
in acharge to the jury the meanings of the 
terms “for consumption,” “specie,” and “in 
kind” as used in O.C.G.A. § 44-12-110 is 
not an error. Foote v. Kelley, 126 Ga. 799, 
55 S.E. 1045, 1906 Ga. LEXIS 546 (1906). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, § 33 et seq. 


C.J.S. 
8 C.J.S., Bailments, §§ 18, 86 et seq. 


44-12-111. Nature of loan for use. 


A loan for use is the gratuitous grant of an article to another for his 
use with the expectation that the article will be returned in specie. A 
loan for use may be made either for a definite time or for an indefinite 
time and is at the will of the grantor. 


History. 
Orig. Code 1863, § 2104; Code 1868, 
§ 2099; Code 1873, § 2126; Code 1882, 


§ 2126; Civil Code 1895, § 2945; Civil 
Code 1910, § 3517; Code 1933, § 12-502. 


JUDICIAL DECISIONS 


Loan of demonstrator automobile 
by dealer to prospective purchaser 
creates bailment. — Where an automo- 
bile dealer lends a demonstrator automo- 
bile to a prospective purchaser for the 
purpose of allowing such purchaser to test 


and operate it, under an oral agreement 
that the purchaser is to return the auto- 
mobile at the end of two days in the same 
condition, less reasonable wear and tear, 
as the automobile was when delivered to 
the potential purchaser, this constitutes 
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the purchaser being a bailee. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 

Degree of care required where bail- 
ment is for sole benefit of bailee is 
great care or extraordinary diligence, and 
the bailee is responsible for slight neglect 
in relation to the subject matter of the 
bailment. Raines v. Rice, 65 Ga. App. 68, 


PROPERTY 


44-12-113 


15 S.E.2d 246, 1941 Ga. App. LEXIS 261 
(1941). 

If animal is loaned without com- 
pensation, the bailee is bound to exercise 
extraordinary diligence, such as the most 
prudent man would use toward that man’s 
own property. Raines v. Rice, 65 Ga. App. 
68, 15 S.E.2d 246, 1941 Ga. App. LEXIS 
261 (1941). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, § 3. 


C.J.S. 
8 C.J.S., Bailments, § 18. 


44-12-112. Borrower’s duty of extraordinary care. 


The borrower is usually bound to exercise extraordinary care and 
diligence and is liable for slight neglect. 


History. 
Orig. Code 1863, § 2106; Code 1868, 
§ 2101; Code 1878, § 2128; Code 1882, 


§ 2128; Civil Code 1895, § 2947; Civil 
Code 1910, § 3519; Code 1933, § 12-504. 


JUDICIAL DECISIONS 


Borrower is liable for any neglect 
in failing to care for thing borrowed. 
Bulloch v. Hutcheson, 49 Ga. App. 171, 
174 S.E. 645, 1934 Ga. App. LEXIS 315 
(1934). 

Exercise of extraordinary care re- 
quired where benefit entirely for bor- 
rower. — In a loan entirely for the benefit 
of the borrower, the borrower is usually 
bound to exercise extraordinary care and 
diligence, and is liable for slight neglect 


concerning the thing borrowed. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 

Ordinary care required in mutual 
benefit bailment. — A borrower, where 
the bailment is for the mutual benefit of 
both the bailor and bailee, is bound to 
exercise ordinary care and diligence in 
regard to the article borrowed. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 161. 
C.J.S. 

8 C.J.S., Bailments, § 18. 

ALR. 

Duty and liability of fair association, or 
other bailee, as regards articles intrusted 
to it for exhibition or display, 139 A.L.R. 
931. 


Liability of bailee of airplane for dam- 
age thereto, 44 A.L.R.3d 862. 

Validity and construction of contract 
exempting agricultural fair or similar bai- 
lee from liability for articles delivered for 
exhibition, 69 A.L.R.3d 1025. 


44-12-113. Loan beneficiaries and responsibilities. 


A loan is generally entirely for the benefit of the borrower, but 
sometimes it is for the joint benefit of the lender and the borrower and 


216 
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occasionally it is for the exclusive benefit of the lender. Where the loan 
is for the joint benefit of the lender and the borrower or is for the 
exclusive benefit of the lender, the responsibility of the borrower is 


varied and less stringent according to the circumstances and purpose of 


the loan. 


History. 
Orig. Code 1863, § 2105; Code 1868, 
§ 2100; Code 1873, § 2127; Code 1882, 


§ 2127; Civil Code 1895, § 2946; Civil 
Code 1910, § 3518; Code 1933, § 12-503. 


JUDICIAL DECISIONS 


Exercise of extraordinary care re- 
quired where benefit entirely for bor- 
rower. — In a loan entirely for the benefit 
of the borrower, the borrower is usually 
bound to exercise extraordinary care and 
diligence, and is liable for slight neglect 
concerning the thing borrowed. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 


Ordinary care required in mutual 
benefit bailment. — A borrower, where 
the bailment is for the mutual benefit of 
both the bailor and bailee, is bound to 
exercise ordinary care and diligence in 
regard to the article borrowed. Warren v. 
Mitchell Motors, Inc., 52 Ga. App. 58, 182 
S.E. 205, 1935 Ga. App. LEXIS 32 (1935). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, §§ 6, 161. 


C.J.S. 
8 C.J.S., Bailments, § 46 et seq. 


44-12-114. Right of borrower to possession; action for interfer- 


ence. 


The borrower acquires no property right in the thing loaned but only 
the right to possess and use it. The borrower may bring an action for 


any interference with that right. 


History. 
Orig. Code 1863, § 2107; Code 1868, 
§ 2102; Code 1873, § 2129; Code 1882, 


§ 2129; Civil Code 1895, § 2948; Civil 
Code 1910, § 3520; Code 1933, § 12-505. 


JUDICIAL DECISIONS 


Borrower’s actions against third 
persons for bailor’s benefit. — Bor- 
rower may institute actions against third 
person interfering with borrower’s right of 
possession but these actions are for the 
benefit of the bailor. United States v. One 
1946 Mercury Sedan Auto., 100 F. Supp. 
957, 1951 U.S. Dist. LEXIS 4017 (D. Ga. 


1951), affd, 199 F.2d 499, 1952 U.S. App. 
LEXIS 3383 (5th Cir. 1952). 

Bailor’s assertion of rights prohib- 
its gratuitous bailee’s recovery. — A 
mere gratuitous bailee cannot recover 
against a third person for the conversion 
of bailed property where the bailor or 
owner has intervened and asserted rights 
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thereto. United States v. One 1946 Mer- (5th Cir. 1952); United States v. Frank 
cury Sedan Auto., 100 F. Supp. 957, 1951 Graham Co., 199 F.2d 499, 1952 U.S. App. 
U.S. Dist. LEXIS 4017 (D. Ga. 1951), affd, LEXIS 3383 (5th Cir. 1952). 

199 F.2d 499, 1952 U.S. App. LEXIS 3383 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 60 et seq. 8 C.J.S., Bailments, §§ 28, 29. 


44-12-115. When borrower may transfer thing loaned; liability 
of article to levy and sale. 


If a loan is for the personal benefit and use of the borrower, he cannot 
transfer the possession of the thing loaned to another without the 
consent, express or implied, of the lender. If the loan is for a definite 
time, the borrower has no such interest in the thing loaned as it may be 
subject to levy and sale. 


History. § 2130; Civil Code 1895, § 2949; Civil 
Orig. Code 1863, § 2108; Code 1868, Code 1910, § 3521; Code 1933, § 12-506. 
§ 2103; Code 1878, § 2130; Code 1882, 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 51. 8 C.J.S., Bailments, § 36. 


44-12-116. Revocability of loans. 


The lender may not revoke a loan which is made for a definite time so 
long as the borrower meets fully his engagements with respect to such 
loan. A loan at will or a loan made for an indefinite time may be revoked 
at any time. 


History. § 2131; Civil Code 1895, § 2950; Civil 
Orig. Code 1863, § 2109; Code 1868, Code 1910, § 3522; Code 1933, § 12-507. 
§ 2104; Code 1873, § 2131; Code 1882, 
RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 230 et seq. 8 C.J.S., Bailments, § 99 et seq. 


44-12-117. Liability for necessary and extraordinary charges 
and expenses. 


Since a loan is gratuitous, the borrower must pay all necessary 
charges and expenses in preserving and taking care of the property 
during the time of the loan. If, however, extraordinary expenses are 
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necessary to protect the property from destruction, the lender must 
reimburse the borrower for such expenses. 


History. § 2132; Civil Code 1895, § 2951; Civil 
Orig. Code 1863, § 2110; Code 1868, Code 1910, § 3523; Code 1933, § 12-508. 
§ 2105; Code 1878, § 2132; Code 1882, 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 117. 8 C.J.S., Bailments, §§ 75, 79. 


44-12-118. Ownership of increase in loaned property. 


The increase of loaned property, except property loaned by special 
contract, belongs to the lender. 


History. § 2138; Civil Code 1895, § 2952; Civil 
Orig. Code 1863, § 2111; Code 1868, Code 1910, § 3524; Code 1933, § 12-509. 
§ 2106; Code 1873, § 2133; Code 1882, 


44-12-119. How loaned property used; acts considered as con- 
version. 


The property loaned must be used strictly for the purpose and in the 
manner contemplated by the parties. A violation by the borrower is a 
conversion. 


History. § 2135; Civil Code 1895, § 2953; Civil 


Orig. Code 1863, § 2113; Code 1868, Code 1910, § 3525; Code 1933, § 12-510. 
§ 2108; Code 1873, § 2135; Code 1882, 


JUDICIAL DECISIONS 


Applicability of O.C.G.A. § 44-12-119. Fischesser v. Heard, 42 Ga. 531, 1871 Ga. 
— O.C.G.A. § 44-12-119 is applicable to LEXIS 98 (1871). 
money loaned for a specific purpose. 


RESEARCH REFERENCES 


Am. Jur. 2d. damages for conversion of chattel are to be 
8 Am. Jur. 2d, Bailments, § 180 et seq. determined as against one not a party to 
C.J.S. the original conversion, 80 A.L.R. 613. 
8 C.J.S., Bailments, § 35. Nature of property or rights other than 
ALR. tangible chattels which may be subject of 


Time and place with reference to which conversion, 44 A.L.R.2d 927. 
44-12-120. When death of parties terminates loans. 


The death of the lender terminates all indefinite loans or loans at will 
or pleasure. It does not terminate a loan for a definite time. The death 
of the borrower terminates all loans to him. 
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History. 
Orig. Code 1863, § 2114; Code 1868, 
§ 2109; Code 1873, § 2136; Code 1882, 


PROPERTY 


44-12-130 


§ 2136; Civil Code 1895, § 2954; Civil 
Code 1910, § 3526; Code 1933, § 12-511. 


Part 5 


PAWNBROKERS 


RESEARCH REFERENCES 


ALR. 

Duty of pledgee of chattels to sell them 
on failure of debtor to pay debt, 77 A.L.R. 
379; 140 A.L.R. 1390. 

Conversion by pledgee of subject of 
pledge as extinguishing pledgor’s entire 
indebtedness to him, 87 A.L.R. 586. 

Other debts or liabilities within contem- 
plation of pledge to secure particular debt 


44-12-130. Definitions. 


and other debts or liabilities to pledgee, 87 
A.L.R. 615. 

Rights and remedies as between 
pledgor and pledgee of choses in action as 
affected by latter’s renewal, extension, or 
other modification thereof, 103 A.L.R. 
1408. 

Taking and pledging or pawning, anoth- 
er’s property as larceny, 82 A.L.R.2d 863. 


As used in this part, the term: 


(1) “Month” means that period of time from one date in a calendar 
month to the corresponding date in the following calendar month, but 
if there is no such corresponding date, then the last day of such 
following month. 


(2) “Pawnbroker” means any person engaged in whole or in part in 
the business of lending money on the security of pledged goods, or in 
the business of purchasing tangible personal property on the condi- 
tion that it may be redeemed or repurchased by the seller for a fixed 
price within a fixed period of time, or in the business of purchasing 
tangible personal property from persons or sources other than manu- 
facturers or licensed dealers as a part of or in conjunction with the 
business activities described in this paragraph. 


(3) “Pawn transaction” means any loan on the security of pledged 
goods or any purchase of pledged goods on the condition that the 
pledged goods may be redeemed or repurchased by the pledgor or 
seller for a fixed price within a fixed period of time. 


(4) “Person” means an individual, partnership, corporation, joint 
venture, trust, association, or any other legal entity however orga- 
nized. 


(5) “Pledged goods” means tangible personal property, including, 
without limitation, all types of motor vehicles or any motor vehicle 
certificate of title, which property is purchased by, deposited with, or 
otherwise actually delivered into the possession of a pawnbroker in 


220 


44-12-130 


RIGHTS IN PERSONALTY 


44-12-130 


connection with a pawn transaction. However, for purposes of this 
Code section, possession of any motor vehicle certificate of title which 
has come into the possession of a pawnbroker through a pawn 
transaction made in accordance with law shall be conclusively 
deemed to be possession of the motor vehicle, and the pawnbroker 
shall retain physical possession of the motor vehicle certificate of title 
for the entire length of the pawn transaction but shall not be required 
in any way to retain physical possession of the motor vehicle at any 
time. “Pledged goods” shall not include choses in action, securities, or 
printed evidences of indebtedness. 


History. 

Ga. L. 1977, p. 1194, § 1; Ga. L. 1989, p. 
819, § 1; Ga. L. 1992, p. 3245, §§ 1, 2. 
Law reviews. 

For note on 1992 amendment of this 


Code section, see 9 Ga. St. U.L. Rev. 323 
(1992). 

For annual survey of local government 
law, see 57 Mercer L. Rev. 289 (2005). 


JUDICIAL DECISIONS 


Construction with §§ 44-12-131 and 
44-12-137. — In resolving a statutory 
conflict between O.C.G.A. §§ 44-12-130(1) 
and 44-12-137(a)(7) with respect to the 
one-month duration for a pawn transac- 
tion and O.C.G.A. § 44-12-131(a)(1) 
which required a duration of 30 days, it 
was determined that the criminal penalty 
in § 44-12-137(a)(7) was inapplicable to a 
customer’s pawn transaction that satis- 
fied the 30-day requirement of § 44-12- 
131(a)(1); the customer’s action against 
the pawnbroker based on an illegal dura- 
tion accordingly failed. Marshall v. 
Speedee Cash, 292 Ga. App. 790, 665 
S.E.2d 888, 2008 Ga. App. LEXIS 861 
(2008). 

Pawnbroker’s right to self-help. — 
Although O.C.G.A. §§ 44-12-130(5) and 
44-12-131(a)(3) grant the pawnbroker the 
right to self-help repossession upon de- 
fault without the necessity of filing a lien, 
this remedy is intended to apply to the 
defaulting pledgor, not a bona fide pur- 
chaser for value with no notice of the 
pawnbroker’s claim. Cobb Ctr. Pawn & 
Jewelry Brokers, Inc. v. Gordon, 242 Ga. 
App. 73, 529 S.E.2d 138, 2000 Ga. App. 
LEXIS 93 (2000). 

Debtor without interest in property 
not redeemed from pawnbroker. — 
The automatic stay did not apply to a 


pawnbroker as: (1) the debtor filed a 2016 
case one day before the redemption period 
for a title pawn transaction expired, and 
the redemption period was extended to 60 
days from the petition date; (2) the debtor 
failed to redeem the vehicle when the 
redemption period expired and on the re- 
demption date, the vehicle belonged to the 
pawnbroker and the debtor’s ownership 
interest in the vehicle was automatically 
extinguished; (3) the debtor had no inter- 
est in the vehicle when the 2018 bank- 
ruptcy case was filed that could become 
property of the bankruptcy estate; and (4) 
the 2018 Chapter 13 Plan’s treatment of 
the vehicle as the debtor’s property was 
immaterial as the redemption period had 
expired pre-petition and the vehicle be- 
longed to the pawnbroker. TitleMax of 
Georgia, Inc. v. Thorpe (In re Thorpe), 612 
B.R. 463, 2019 Bankr. LEXIS 950 (Bankr. 
S.D. Ga. 2019). 

County ordinance not in conflict. — 
Since the stated purpose of Gwinnett 
County, Ga., Ord. No. 82-11 was to impede 
the sale of stolen property, and its require- 
ments were designed to achieve that end, 
it was a proper use of the county’s police 
power, and was not in conflict with 
0.C.G.A. § 44-12-130 et seq. Pawnmart, 
Inc. v. Gwinnett County, 279 Ga. 19, 608 
S.E.2d 639, 2005 Ga. LEXIS 121 (2005). 
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RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
54 Am. Jur. 2d, Moneylenders and Validity of statutes, ordinances, and 
Pawnbrokers, §§ 6, 7. regulations governing pawn shops, 16 
C.J.S. A.L.R.6th 219. 


70 C.J.S., Pawnbrokers, § 2. 


44-12-131. Duration of pawn transactions; lease-back of motor 
vehicles prohibited; taking possession of motor ve- 
hicles; restrictions on interest, fees, or charges; ac- 
tion to recover excessive or undisclosed charges; 
consequences of excessive charges. 


(a)(1) All pawn transactions shall be for 30 day periods but may be 
extended or continued for additional 30 day periods. 


(2) A pawnbroker shall not lease back to the seller or pledgor any 
motor vehicle during a pawn transaction or during any extension or 
continuation of the pawn transaction. 


(3) Unless otherwise agreed, a pawnbroker has upon default the 
right to take possession of the motor vehicle. In taking possession, the 
pawnbroker or his agent may proceed without judicial process if this 
can be done without breach of the peace or may proceed by action. 


(4)(A) During the first 90 days of any pawn transaction or exten- 
sion or continuation of the pawn transaction, a pawnbroker may 
charge for each 30 day period interest and pawnshop charges which 
together equal no more than 25 percent of the principal amount 
advanced, with a minimum charge of up to $10.00 per 30 day 
period. 


(B) On any pawn transaction which is continued or extended 
beyond 90 days, a pawnbroker may charge for each 30 day period 
interest and pawnshop charges which together equal no more than 
12.5 percent of the principal amount advanced, with a minimum 
charge of up to $5.00 per 30 day period. 


(C) In addition to the charges provided for in subparagraphs (A) 
and (B) of this paragraph, in a pawn transaction or in any 
extension or continuation of a pawn transaction involving a motor 
vehicle or a motor vehicle certificate of title, a pawnbroker may 
charge the following: 


(i) A fee equal to no more than any fee imposed by the 
appropriate state to register a lien upon a motor vehicle title, but 
only if the pawnbroker actually registers such a lien; 


(ii) No more than $5.00 per day in storage fees, but only if an 
actual repossession pursuant to a default takes place on a vehicle 
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which was not already in the pawnbroker’s possession and only 
for each day the pawnbroker must actually retain possession of 
the motor vehicle; and 


(iii) A repossession fee of $50.00 within 50 miles of the office 
where the pawn originated, $100.00 within 51 to 100 miles, 
$150.00 within 101 to 300 miles and a fee of $250.00 beyond 300 
miles, but only if an actual repossession pursuant to a default 
takes place on a vehicle which was not already in the pawnbro- 
ker’s possession. 


(D) If a pledgor or seller requests that the pawnbroker mail or 
ship the pledged item to the pledgor or seller, a pawnbroker may 
charge a fee for the actual shipping and mailing costs, plus a 
handling fee equal to not more than 50 percent of the actual 
shipping and mailing costs. 


(E) In the event the pledgor or seller has lost or destroyed the 
original pawn ticket, a pawnbroker may, at the time of redemption, 
charge a fee equal to not more than $2.00. 


(5) No other charge or fee of any kind by whatever name denomi- 
nated, including but not limited to any other storage fee for a motor 
vehicle, shall be made by a pawnbroker except as set out in para- 
graph (4) of this subsection. 


(6) No fee or charge provided for in this Code section may be 
imposed unless a disclosure regarding that fee or charge has been 
properly made as provided for in Code Section 44-12-138. 


(7)(A) Any interest, fees, or charges collected which are undis- 
closed, improperly disclosed, or in excess of that allowed by this 
subsection may be recovered by the pledgor or seller in an action at 
law in any superior court of appropriate jurisdiction. 


(B) In any such action in which the pledgor or seller prevails, the 
court shall also award reasonable attorneys’ fees, court costs, and 
any expenses of litigation to the pledgor or seller. 


(C) Before filing an action under this Code section, the pledgor or 
seller shall provide the pawnbroker with a written notice by 
certified mail or statutory overnight delivery, return receipt re- 
quested, that such an action is contemplated, identifying any fees 
or charges which the pledgor or seller contends are undisclosed, 
improperly disclosed, or in excess of the fees and charges allowed 
by this Code section. If the court finds that during the 30 days 
following receipt of this notice the pawnbroker made a good faith 
offer to return any excess, undisclosed, or improperly disclosed 
charges, the court shall award reasonable attorneys’ fees, court 
costs, and expenses of litigation to the pawnbroker. 
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(D) No action shall be brought under this Code section more 
than two years after the pledgor or seller knew or should have 


known of the excess, undisclosed, or improperly disclosed charges. 


(b) Any interest, charge, or fees contracted for or received, directly or 
indirectly, in excess of the amounts permitted under subsection (a) of 
this Code section shall be uncollectable and the pawn transaction shall 
be void. All interest and the pawnshop charge allowed under subsection 
(a) of this Code section shall be deemed earned, due, and owing as of the 
date of the pawn transaction and a like sum shall be deemed earned, 


due, and owing on the same day of the succeeding month. 


History. 

Code 1933, § 12-612, enacted by Ga. L. 
1945, p. 189, § 1; Ga. L. 1989, p. 819, § 2; 
Ga. L. 1992, p. 3245, § 3; Ga. L. 2000, p. 
1589, § 3. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
the 2000 amendment is applicable to no- 
tices delivered on or after July 1, 2000. 

The 2000 amendment, effective July 
1, 2000, and applicable with respect to 
notices delivered on or after July 1, 2000, 
substituted “certified mail or statutory 
overnight delivery” for “certified mail” in 


the first 
(a)(7)(C). 


Cross references. 

Criminal penalty for excessive interest, 
§ 7-4-18. 

Law reviews. 

For note discussing transfer fees in 
home loan assumptions in reference to the 
Georgia usury laws, see 9 Ga. L. Rev. 454 
(1975). 

For note on 1992 amendment of this 
Code section, see 9 Ga. St. U.L. Rev. 323 
(1992). 


sentence of subparagraph 


JUDICIAL DECISIONS 


The terms “interest” and “pawn- 
shop charges” are not synonymous or 
interchangeable, and both terms must be 
recognized as having individual impor- 
tance within O.C.G.A. § 44-12-131. Fryer 
v. Easy Money Title Pawn, Inc., 183 B.R. 
654, 1995 Bankr. LEXIS 886 (Bankr. S.D. 
Ga. 1995). 

Construed with § 7-4-18. — There is 
no conflict between O.C.G.A. §§ 7-4-18 
and 44-12-131 since what is authorized by 
the pawnshop statute is a combination of 
charges up to 25% per month, not the 
imposition of interest alone at a rate of 
25% per month. Fryer v. Easy Money Title 
Pawn, Inc., 183 B.R. 654, 1995 Bankr. 
LEXIS 886 (Bankr. S.D. Ga. 1995). 

O.C.G.A. § 44-12-131, not O.C.G.A. 
§ 7-4-18, the criminal usury statute, gov- 
erns pawnshop transactions. Glinton v. 
And R, Inc., 271 Ga. 864, 524 S.E.2d 481, 
1999 Ga. LEXIS 1028 (1999). 

0.C.G.A. §§ 7-4-18 and 44-12-131, the 
criminal usury statute, are in conflict and 
cannot be reconciled. Hooks v. Cobb Ctr. 


Pawn & Jewelry Brokers, Inc., 241 Ga. 
App. 305, 527 S.E.2d 566, 1999 Ga. App. 
LEXIS 1624 (1999), cert. denied, No. 
S00C0615, 2000 Ga. LEXIS 406 (Ga. May 
5, 2000). 

The amount of interest on a pawn trans- 
action was regulated by O.C.G.A. § 44-12- 
131 and was not governed by the five 
percent limit imposed on general loans by 
the usury statute, O.C.G.A. § 7-4-18. 
Hooks v. Cobb Ctr. Pawn & Jewelry Bro- 
kers, Inc., 241 Ga. App. 305, 527 S.E.2d 
566, 1999 Ga. App. LEXIS 1624 (1999), 
cert. denied, No. S00C0615, 2000 Ga. 
LEXIS 406 (Ga. May 5, 2000). 

Construction with §§ 44-12-130 and 
44-12-137. — In resolving a statutory 
conflict between O.C.G.A. §§ 44-12-130(1) 
and 44-12-137(a)(7) with respect to the 
one-month duration for a pawn transac- 
tion and O.C.G.A. § 44-12-131(a)(1) 
which required a duration of 30 days, it 
was determined that the criminal penalty 
in § 44-12-137(a)(7) was inapplicable to a 
customer’s pawn transaction that satis- 
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fied the 30-day requirement of § 44-12- 
131(a)(1); the customer’s action against 
the pawnbroker based on an illegal dura- 
tion accordingly failed. Marshall v. 
Speedee Cash, 292 Ga. App. 790, 665 
S.E.2d 888, 2008 Ga. App. LEXIS 861 
(2008). 

Pawnshop charges are expenses actu- 
ally incurred by the pawnbroker in provid- 
ing a service in connection with the trans- 
action. Fryer v. Easy Money Title Pawn, 
Inc., 183 B.R. 322, 1995 Bankr. LEXIS 788 
(Bankr. S.D. Ga. 1995). 

Service charge constituting inter- 
est. — Pawnshop charge which included a 
23% service charge for the customers use 
of the pawned automobile, the risk to the 
lender of that continued use, checking and 
processing the title to the automobile ap- 
parently in addition to an itemized title 
fee charged under the contract, verifying 
insurance on the automobile and making 
a log for the sheriffs department, consti- 
tuted interest rather than pawnshop 
charges since it did not reimburse specific 
expenses actually incurred by the pawn- 
broker. Fryer v. Easy Money Title Pawn, 
Inc., 183 B.R. 322, 1995 Bankr. LEXIS 788 
(Bankr. S.D. Ga. 1995). 

Unit period determination. — In 
single advance, single payment transac- 
tions in which the term is less than a year 
and equal to a whole number of months, 
pawnbroker-creditors may make the unit 
period determination in the alternative, 
that is, on the basis of the term as a 
number of months or on the basis of the 
term as a number of days. Hooks v. Cobb 
Ctr. Pawn & Jewelry Brokers, Inc., 241 
Ga. App. 305, 527 S.E.2d 566, 1999 Ga. 
App. LEXIS 1624 (1999), cert. denied, No. 
S00C0615, 2000 Ga. LEXIS 406 (Ga. May 
5, 2000). 

Pawnbroker’s right to self-help. — 
Although O.C.G.A. §§ 44-12-130(5) and 
44-12-131(a)(3) grant the pawnbroker the 
right to self-help repossession upon de- 
fault without the necessity of filing a lien, 
this remedy is intended to apply to the 
defaulting pledgor, not a bona fide pur- 
chaser for value with no notice of the 
pawnbroker’s claim. Cobb Ctr. Pawn & 
Jewelry Brokers, Inc. v. Gordon, 242 Ga. 
App. 73, 529 S.E.2d 138, 2000 Ga. App. 
LEXIS 93 (2000). 
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Motor vehicle as subject of pawn 
transaction. — Bankruptcy court found 
that the creditor was not entitled to sum- 
mary judgment regarding the debtor’s re- 
possessed vehicle action where the pawn- 
shop agreement in issue violated the 
statutory requirements for automobile 
title pawns under Georgia law, O.C.G.A. 
§ 44-14-130. Johnson v. Speedee Cash of 
Columbus, Inc., 289 B.R. 251, 2002 Bankr. 
LEXIS 1445 (Bankr. M.D. Ga. 2002). 

LLC that seized a Chapter 13 debtor’s 
car 16 hours before the debtor declared 
bankruptcy, and sold the car without 
keeping records, was ordered to pay the 
debtor $6,579.57 for loss of the car, $300 
for lost personal property that was in the 
car, $2,356.70 in emotional distress dam- 
ages, and reasonable attorney’s fees, pur- 
suant to 11 U.S.C. § 362(k), because the 
evidence showed that the LLC knew the 
debtor declared bankruptcy before the 
LLC sold the car. Although the LLC 
claimed that the LLC was not liable under 
§ 362 because the debtor forfeited rights 
in the car pursuant to the Georgia Pawn- 
shop Act (GPA), O.C.G.A. § 44-14-403, 
when the debtor failed to repay a debt, the 
court rejected that argument because the 
LLC assessed interest rates over the 
course of the contract that exceeded the 
rates allowed by the GPA, such that a 
Motor Vehicle Pawn Contract the debtor 
signed was void from the contract’s incep- 
tion pursuant to O.C.G.A. § 44-12-131. 
Spinner v. Cash In A Hurry, LLC, 398 B.R. 
84, 2008 Bankr. LEXIS 3620 (Bankr. N.D. 
Ga. 2008). 

Creditor’s motion for relief from auto- 
matic stay seeking permission to repos- 
sess a vehicle that the debtor pledged to 
the creditor pursuant to a title pawn 
transaction was granted because nothing 
in the Bankruptcy Code permitted a 
Chapter 13 debtor to modify a title pawn 
contract under Georgia law by treating a 
pawnbroker as a secured creditor where 
state-law redemption period, as extended 
by 11 U.S.C. § 108(b), had expired and the 
pawnbroker had adequately asserted the 
pawnbroker’s rights pre-confirmation. Ti- 
tleMax of Ga., Inc. v. Hamilton (In re 
Hamilton), 635 B.R. 877, 2022 Bankr. 
LEXIS 82 (Bankr. S.D. Ga. 2022). 

Class action against pawn shop 
failed. — Pawnshop customer’s action, 
alleging that a pawnshop failed to disclose 
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all of the interest and charges that it 
assessed against the customer and 
against purported class members who 
were similarly situated, as required by 
O.C.G.A. § 44-12-138(b)(6) and (8), failed 
upon a finding that the pawnshop had 
made a good faith offer to avoid litigation 
by tendering to the customer a check in 
the amount collected beyond the principal, 
as required by O.C.G.A. § 44-12- 


PROPERTY 


44-12-132 


131(a)(7)(A); accordingly, the court found 
that the customer had not sufficiently 
complied with the ante litem notice provi- 
sions with respect to the other members of 
the class, who were not sufficiently iden- 
tified in order to allow a good faith offer to 
be made to them. Mack v. Ga. Auto Pawn, 
Inc., 262 Ga. App. 277, 585 S.E.2d 661, 
2003 Ga. App. LEXIS 882 (2003). 


OPINIONS OF THE ATTORNEY GENERAL 


Motor vehicle as subject of pawn 
transaction. — When a motor vehicle is 
the subject of a pawn transaction, 
0.C.G.A. § 44-12-131(a) as it existed prior 
to the 1992 amendment authorized pawn- 
brokers to receive interest up to the rate of 
two percent per month on the principal, a 


pawnshop charge not limited by the “one- 
fourth of the principal amount” ceiling 
applicable to other pawn transactions, 
and a motor vehicle storage fee not to 
exceed $30.00 per day. 1989 Op. Att’y Gen. 
No. U89-28. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
53A Am. Jur. 2d, Moneylenders and 
Pawnbrokers, § 46 et seq. 


C.J.S. 
70 C.J.S., Pawnbrokers, § 5. 


44-12-132. Permanent records required; content. 


Every pawnbroker shall maintain a permanent record book in which 
shall be entered in legible English at the time of each loan, purchase, or 


sale: 


(1) The date of the transaction; 


(2) The name of the person conducting the transaction; 


(3) The name, age, and address of the customer; a description of 
the general appearance of the customer; and the distinctive number 
from the customer’s driver’s license or other similar identification 


card; 


(4) An identification and description of the pledged or purchased 
goods, including, if reasonably available, the serial, model, or other 
number, and all identifying marks inscribed thereon; 


(5) The number of the receipt or pawn ticket; 


(6) The price paid or the amount loaned; 


(7) If payment is made by check, the number of the check issued for 


the purchase price or loan; 


(8) The maturity date of the transaction; and 
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(9) The signature of the customer. 


History. 

Ga. L. 1977, p. 1194, § 2. 
Cross references. 

Regulation of sales of used watches, 
O.C.G.A. § 43-49-1 et seq. 


JUDICIAL DECISIONS 


County ordinance not in conflict. — that pawnbrokers were required to keep, 


Since, inter alia, parts of Gwinnett the ordinance was not in conflict with 
County, Ga., Ord. No. 82-11 merely O.C.G.A. § 44-12-130 et seq. Pawnmart, 
strengthened the requirements of Inc. v. Gwinnett County, 279 Ga. 19, 608 


O.C.G.A. § 44-12-132 as to the records S.E.2d 639, 2005 Ga. LEXIS 121 (2005). 


RESEARCH REFERENCES 
Am. Jur. 2d. 


54 Am. Jur. 2d, Moneylenders and 
Pawnbrokers, §§ 6, 7. 


C.J.S. 
70 C.J.S., Pawnbrokers, § 2. 


44-12-133. Manner of recording entry in permanent records; 
corrections; inspection. 


Entries shall appear in ink and shall be in chronological order. No 
blank lines may be left between entries. No obliterations, alterations, or 
erasures may be made. Corrections shall be made by drawing a line of 
ink through the entry without destroying its legibility. The book shall 
be open to the inspection of any duly authorized law enforcement officer 


during the ordinary hours of business or at any reasonable time. 


History. 
Ga. L. 1977, p. 1194, § 3. 


JUDICIAL DECISIONS 


Constitutionality. — O.C.G.A. §§ 44- 
12-133 and 44-12-137, authorizing a war- 
rantless inspection of pawnshop records, 
do not violate the fourth amendment. 
Howell v. Roberts, 656 F. Supp. 1150, 1987 
USS. Dist. LEXIS 3919 (N.D. Ga. 1987). 

The law regulating pawnshops does not 
lack a rational basis. Howell v. Roberts, 
656 F. Supp. 1150, 1987 U.S. Dist. LEXIS 
3919 (N.D. Ga. 1987). 


Due process is not violated simply be- 
cause a local authority arguably misap- 
plies or exceeds its authority under the 
relevant state statutes, as where a police 
officer from one county seeks to inspect a 
pawnshop record book in another county 
under O.C.G.A. §§ 44-12-133 and 44-12- 
137. Howell v. Roberts, 656 F. Supp. 1150, 
1987 U.S. Dist. LEXIS 3919 (N.D. Ga. 
1987). 
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RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 


54 Am. Jur. 2d, Moneylenders and 
Pawnbrokers, §§ 6, 7. 


70 C.J.S., Pawnbrokers, § 2. 


44-12-134. Maintenance of permanent records for four years. 


The record of each pawn or purchase transaction provided for in Code 
Sections 44-12-132 and 44-12-133 shall be maintained for a period of 


not less than four years. 


History. 
Ga. L. 1977, p. 1194, § 5. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 


54 Am. Jur. 2d, Moneylenders and 
Pawnbrokers, §§ 6, 7. 


70 C.J.S., Pawnbrokers, § 2. 


44-12-135. Effect of part on local laws. 


Nothing in this part shall supersede existing local laws nor relieve a 
pawnbroker from the necessity of complying with them. The require- 
ments of local laws shall be construed as cumulative to this part. 


History. 

Ga. L. 1977, p. 1194, § 6. 
Law reviews. 

For annual survey of local government 
law, see 57 Mercer L. Rev. 289 (2005). 


JUDICIAL DECISIONS 


County ordinance not in conflict. — 
Since the stated purpose of Gwinnett 
County, Ga., Ord. No. 82-11 was to impede 
the sale of stolen property, and its require- 
ments were designed to achieve that end, 
it was a proper use of the county’s police 
power; further, by expressly preserving 
local laws in O.C.G.A. § 44-12-135, which 


included county ordinances, the legisla- 
ture had in effect “authorized” them, and 
so Gwinnett County, Ga., Ord. No. 82-11 
did not conflict with O.C.G.A. § 44-12- 
138. Pawnmart, Inc. v. Gwinnett County, 
279 Ga. 19, 608 S.E.2d 639, 2005 Ga. 
LEXIS 121 (2005). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
54 Am. Jur. 2d, Moneylenders and 
Pawnbrokers, §§ 6, 7. 


C.J.S. 
70 C.J.S., Pawnbrokers, § 2. 


44-12-136. Supervision of pawnbrokers by municipalities. 


Municipal authorities may license pawnbrokers, define their powers 
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and privileges by ordinance, impose taxes upon them, revoke their 
licenses, and exercise such general supervision as will ensure fair 
dealing between the pawnbroker and his customers. 


History. 1895, §§ 755, 2955; Civil Code 1910, 
Ga. L. 1868, p. 136, § 1; Code 1873, §§ 904, 3527; Code 1933, § 12-611. 
§ 2137; Code 1882, § 2137; Civil Code 
JUDICIAL DECISIONS 
Municipal corporation not empow- 660, 53 S.E. 92, 1906 Ga. LEXIS 579 
ered to allow pawnbrokers to charge (1906). 


usury. Lockwood v. Muhlberg, 124 Ga. 


RESEARCH REFERENCES 


Am. Jur. 2d. rize sale of articles taken as security for or 
54 Am. Jur. 2d, Moneylenders and to satisfy a debt, 36 A.L.R. 685. 

Pawnbrokers, § 5 et seq. Constitutionality of statutes regulating 

C.J.S. business of making small loans, 125 
70 C.J.S., Pawnbrokers, §§ 2-4. A.L.R. 748; 149 A.L.R. 1424. 

ALR. 


Necessity of dealer’s license to autho- 


44-12-137. Prohibited acts; penalties; presumption as_ to 
pledgor; replacement of lost or damaged goods. 


(a) Any pawnbroker and any clerk, agent, or employee of such 
pawnbroker who shall: 


(1) Fail to make an entry of any material matter in his permanent 
record book; 


(2) Make any false entry therein; 


(3) Falsify, obliterate, destroy, or remove from his place of business 
such permanent record book; 


(4) Refuse to allow any duly authorized law enforcement officer 
who is certified by the Georgia Peace Officer Standards and Training 
Council or who is a federal officer to inspect his permanent record 
book or any goods in his possession during the ordinary hours of 
business or at any reasonable time; 


(5) Fail to maintain a record of each pawn transaction for at least 
four years; 


(6) Accept a pledge or purchase property from a person under the 
age of 18 years or who the pawnbroker knows is not the true owner 
of such property; 


(7) Make any agreement requiring the personal liability of a 
pledgor or seller or waiving any of the provisions of this part or 
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providing for a maturity date less than one month after the date of 


the pawn transaction; or 


(8) Fail to return or replace pledged goods to a pledgor or seller 
upon payment of the full amount due the pawnbroker unless the 
pledged goods have been taken into custody by a court or a law 
enforcement officer or agency, 


shall be guilty of a misdemeanor. 


(b) Any person properly identifying himself and presenting a pawn 
ticket to the pawnbroker shall be presumed to be the pledgor or seller 
and shall be entitled to redeem the pledged goods described in such 
ticket. In the event such pledged goods are lost or damaged while in the 
possession of the pawnbroker, it shall be the responsibility of the 
pawnbroker to replace the lost or damaged goods with like kinds of 
merchandise and proof of replacement shall be a defense to prosecution. 
For the purposes of this subsection, “lost” includes destroyed or having 
disappeared because of any cause, whether known or unknown, that 
results in the pledged goods being unavailable for return to the pledgor. 


History. 

Ga. L. 1977, p. 1194, § 4; Ga. L. 1989, p. 
819, § 3. 
Code Commission notes. 

Pursuant to Code Section 28-9-5, in 


1989, a comma was added following “sub- 
section” in the last sentence of subsection 
(b). 


JUDICIAL DECISIONS 


Constitutionality. — O.C.G.A. §§ 44- 
12-133 and 44-12-137, authorizing a war- 
rantless inspection of pawnshop records, 
do not violate the fourth amendment. 
Howell v. Roberts, 656 F. Supp. 1150, 1987 
U.S. Dist. LEXIS 3919 (N.D. Ga. 1987). 

The law regulating pawnshops does not 
lack a rational basis. Howell v. Roberts, 
656 F. Supp. 1150, 1987 U.S. Dist. LEXIS 
3919 (N.D. Ga. 1987). 

Due process is not violated simply be- 
cause a local authority arguably misap- 
plies or exceeds its authority under the 
relevant state statutes, as where a police 
officer from one county seeks to inspect a 
pawnshop record book in another county 
under O.C.G.A. §§ 44-12-133 and 44-12- 
137. Howell v. Roberts, 656 F. Supp. 1150, 
1987 U.S. Dist. LEXIS 3919 (N.D. Ga. 
1987). 


Construction with §§ 44-12-130 and 
44-12-131. — In resolving a statutory 
conflict between O.C.G.A. §§ 44-12-130(1) 
and 44-12-137(a)(7) with respect to the 
one-month duration for a pawn transac- 
tion and O.C.G.A. § 44-12-131(a)(1) 
which required a duration of 30 days, it 
was determined that the criminal penalty 
in § 44-12-137(a)(7) was inapplicable to a 
customer’s pawn transaction that satis- 
fied the 30-day requirement of § 44-12- 
131(a)(1); the customer’s action against 
the pawnbroker based on an illegal dura- 
tion accordingly failed. Marshall v. 
Speedee Cash, 292 Ga. App. 790, 665 
S.E.2d 888, 2008 Ga. App. LEXIS 861 
(2008). 
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OPINIONS OF THE ATTORNEY GENERAL 


Authority of law enforcement offi- 
cer as to inspection and seizure of stolen 
property. 1996 Op. Att’y Gen. No. 96-24. 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
54 Am. Jur. 2d, Moneylenders and 70 C.J.S., Pawnbrokers, § 2. 
Pawnbrokers, §§ 6, 7. 


44-12-138. Restrictions on advertising; disclosure tickets or 
statements. 


(a)(1) Any pawnbroker as defined in paragraph (2) of Code Section 
44-12-130 shall include most prominently in any and all types of 
advertisements the word “pawn” or the words “pawn transaction.” A 
pawnbroker shall not use the term “loan” in any advertisements or in 
connection with any advertising of the business of the pawnbroker; 
provided, however, that the provisions of this sentence shall not apply 
to a pawnbroker in business on March 1, 1992, which uses the term 
“loan” in connection with the name of the business or with advertis- 
ing of the business. 


(2) On any sign advertising a pawnbroker’s business, the words on 
such sign shall be in at least 24 inch high letters. On any other sign 
on the property where the pawnbroker’s business is located which 
advertises any other activities or business engaged in by the person 
who is a pawnbroker, the words on such sign shall be in 12 inch high 
letters or smaller; provided, however, that the provisions of this 
paragraph shall not apply to signs of pawnbrokers which signs are in 
existence on March 1, 1992. 


(b) Every pawnbroker in every pawn transaction shall present the 
pledgor or seller with a written disclosure ticket or statement in at least 
nine-point type, appropriately completed, with no other written or 
pictorial matter except as provided in subsection (c) of this Code section, 
containing the following information: 


(1) Information identifying the pawnbroker by name and address; 
(2) A statement as follows: 


“This is a pawn transaction. Failure to make your payments as 
described in this document can result in the loss of the pawned item. 
The pawnbroker can sell or keep the item if you have not made all 
payments by the specified maturity date.”; 


(3) If the pawned item is a motor vehicle or motor vehicle certifi- 
cate of title, a statement as follows: 
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“Failure to make your payment as described in this document can 
result in the loss of your motor vehicle. The pawnbroker can also 
charge you certain fees if he or she actually repossesses the motor 
vehicle.”; 


(4) Astatement that the length of the pawn transaction is 30 days 
and that it can only be renewed with the agreement of both parties 
and only for 30 day incremental periods; 


(5) The annual percentage rate, computed in accordance with the 
federal Truth in Lending Act and regulations under the federal Truth 
in Lending Act, for the first 30 days of the transaction, computed as 
if all interest and pawnshop charges were considered to be interest; 


(6) The annual percentage rate, computed in accordance with the 
federal Truth in Lending Act and regulations under the federal Truth 
in Lending Act, for each 30 day period in which the pawn transaction 
might be continued or extended, computed as if all interest and 
pawnshop charges were considered to be interest. For purposes of 
identifying the annual percentage rate after the second continuation 
or extension, a single statement which identifies an annual percent- 
age rate for each possible 30 day period thereafter shall meet the 
requirements of this Code section; 


(7) A statement in dollar amounts of how much it will cost the 
seller or pledgor to redeem the merchandise in the first 30 day period 
of the transaction; 


(8) A statement in dollar amounts of how much it will cost the 
seller or pledgor to redeem the merchandise in any 30 day period 
after the first 30 day period of the pawn transaction, provided that all 
fees and charges have been kept current; 


(9) A statement of the specific maturity date of the pawn transac- 
tion; 

(10) A statement of how long, the grace period, the pledged goods 
may be redeemed after the specific maturity date and the dollar 
amount which will be required to redeem the pledged goods after the 
specific maturity date; 


(11) A statement that after the grace period the pledged goods 
become the property of the pawnbroker; 


(12) If the pawn transaction involves a motor vehicle or motor 
vehicle certificate of title, a statement that the pawnbroker may not 
charge a storage fee for the motor vehicle unless the pawnbroker 
repossesses the motor vehicle pursuant to a default; 


(13) If the pawn transaction involves a motor vehicle or motor 
vehicle certificate of title, a statement that the pawnbroker may 
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charge a storage fee for a repossessed motor vehicle not to exceed 
$5.00 per day, but only if the pawnbroker actually repossesses and 
actually must store the motor vehicle; 


(14) If the pawn transaction involves a motor vehicle or motor 
vehicle certificate of title, a statement that the pawnbroker may 
charge a repossession fee, not to exceed $50.00, but only if the 
pawnbroker actually repossesses the motor vehicle; 


(15) If the pawn transaction involves a motor vehicle or motor 
vehicle certificate of title, a statement that the pawnbroker may 
charge a fee to register a lien upon the motor vehicle certificate of 
title, not to exceed any fee actually charged by the appropriate state 
to register a lien upon a motor vehicle certificate of title, but only if 
the pawnbroker actually places such a lien upon the motor vehicle 
certificate of title; 


(16) A statement that any costs to ship the pledged items to the 
pledgor or seller can be charged to the pledgor or seller, along with a 
handling fee to equal no more than 50 percent of the actual costs to 
ship the pledged items; and 


(17) Astatement that a fee of up to $2.00 can be charged for each 
lost or destroyed pawn ticket. 


(c) In addition to the information required by subsection (b) of this 
Code section, the pawnbroker may, but is not required to, include the 
following information on the same disclosure ticket or statement, 
provided that such information is not used to obscure or obfuscate the 
information required by subsection (b) of this Code section: 


(1) Information identifying the pledgor or seller; 
(2) Any logo which the pawnbroker may desire to use; 


(3) Any numbers or characters necessary for the pawnbroker to 
identify the merchandise or goods associated with the pawn transac- 
tion; 


(4) Any other information required to be disclosed to consumers by 
any other law, rule, or regulation of the United States or of the State 
of Georgia; 


(5) Information identifying or describing the pledged item; 


(6) Information which is only for the internal business use of the 
pawnbroker; 


(7) The hours of operation of the pawnbroker; 

(8) The time of day of the pawn transaction; and 

(9) Any agreement between the pledgor or seller and the pawnbro- 
ker which does not controvert the provisions of this part, of Part 5 of 
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Article 8 of Chapter 14 of this title, or of Part 2 of Article 15 of 


Chapter 1 of Title 10. 


(d) The pawnbroker shall have the pledgor or seller sign the disclo- 
sure statement and shall furnish a completed copy to the pledgor or 
seller. The pawnbroker shall maintain a completed and signed copy of 
the disclosure statement on file for two years subsequent to the 
maturity date of the pawn transaction. Failure to maintain such a copy 
shall be conclusive proof that the pawnbroker did not furnish such a 
statement to the pledgor or seller. 


(e) Notwithstanding anything to the contrary contained elsewhere in 
this Code section, no municipality or local government may impose any 
requirements upon a pawnbroker regarding the disclosures which must 
be made to a pledgor or seller or which must be made in the pawn ticket, 


other than those requirements contained in this Code section. 


History. 

Code 1981, § 44-12-138, enacted by Ga. 
L. 1992, p. 3245, § 4. 
Law reviews. 

For note on 1992 enactment of this Code 
section, see 9 Ga. St. U.L. Rev. 323 (1992). 


For annual survey of local government 
law, see 57 Mercer L. Rev. 289 (2005). 


JUDICIAL DECISIONS 


Unit period determination. — In 
single advance, single payment transac- 
tions in which the term is less than a year 
and equal to a whole number of months, 
pawnbroker-creditors may make the unit 
period determination in the alternative, 
that is, on the basis of the term as a 
number of months or on the basis of the 
term as a number of days. Hooks v. Cobb 
Ctr. Pawn & Jewelry Brokers, Inc., 241 
Ga. App. 305, 527 S.E.2d 566, 1999 Ga. 
App. LEXIS 1624 (1999), cert. denied, No. 
S00C0615, 2000 Ga. LEXIS 406 (Ga. May 
5, 2000). 

Registration of lien against auto- 
mobile title. — O.C.G.A. § 44-12- 
138(b)(15) regulates the fees a pawnbro- 
ker may charge to register a lien against 
an automobile title and clearly evinces the 
legislature’s intent to require pawnbro- 
kers to record their liens in order to put 
innocent third parties on notice of their 
claims. Cobb Ctr. Pawn & Jewelry Bro- 


kers, Inc. v. Gordon, 242 Ga. App. 73, 529 
S.E.2d 138, 2000 Ga. App. LEXIS 93 
(2000). 

Class action against pawn shop 
failed. — Pawnshop customer’s action, 
alleging that a pawnshop failed to disclose 
all of the interest and charges that it 
assessed against the customer and 
against purported class members who 
were similarly situated, as required by 
O.C.G.A. § 44-12-138(b)(6) and (8), failed 
upon a finding that the pawnshop had 
made a good faith offer to avoid litigation 
by tendering to the customer a check in 
the amount collected beyond the principal, 
as required by O.C.G.A. § 44-12- 
131(a)(7)(A); accordingly, the court found 
that the customer had not sufficiently 
complied with the ante litem notice provi- 
sions with respect to the other members of 
the class, who were not sufficiently iden- 
tified in order to allow a good faith offer to 
be made to them. Mack v. Ga. Auto Pawn, 


234 


44-12-138 


Inc., 262 Ga. App. 277, 585 S.E.2d 661, 
2003 Ga. App. LEXIS 882 (2003). 
County ordinance not in conflict. — 
Since the stated purpose of Gwinnett 
County, Ga., Ord. No. 82-11 was to impede 
the sale of stolen property, and its require- 
ments were designed to achieve that end, 
it was a proper use of the county’s police 
power; further, by expressly preserving 
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local laws in O.C.G.A. § 44-12-135, which 
included county ordinances, the legisla- 
ture had in effect “authorized” them, and 
so Gwinnett County, Ga., Ord. No. 82-11 
did not conflict with O.C.G.A. § 44-12- 
138. Pawnmart, Inc. v. Gwinnett County, 
279 Ga. 19, 608 S.E.2d 639, 2005 Ga. 
LEXIS 121 (2005). 


ARTICLE 4 


TROVER 


Cross references. 
Form to be used in action for recovery of 
personal property, § 9-10-201. 


Part 1 


In GENERAL 


JUDICIAL DECISIONS 


When action for trover lies. — An 
action for trover lies where there is an 
unauthorized assumption and exercise of 
the right of ownership over personal prop- 
erty belonging to another in hostility to 
the owner’s rights — an act of dominion 
over the personal property of another in- 
consistent with the owner’s rights, or an 
unauthorized appropriation. Boatright v. 
Padgett Motor Sales, Inc., 117 Ga. App. 
578, 161 S.E.2d 402, 1968 Ga. App. LEXIS 
1149 (1968). 

Conversion is a tort for which the 
action in trover is maintainable. Car- 
ithers v. Maddox, 80 Ga. App. 230, 55 
S.E.2d 775, 1949 Ga. App. LEXIS 811 
(1949). 

No trover action permitted against 
sheriff to recover illegal gambling de- 
vices. — Where a sheriff finds articles 
kept for the purpose of gambling, an ac- 
tion of trover by the owner against the 
sheriff for their recovery will not lie, since 
courts are created for the upholding of the 
law and of morals, and will therefore 
decline to allow their processes used to 
further the maintenance of crimes and 
public evils, by assisting or protecting 
such an owner in recovering the imple- 


ments of crime or illegal paraphernalia. 
Elder v. Camp, 193 Ga. 320, 18 S.E.2d 
622, 1942 Ga. LEXIS 393 (1942). 

Regardless of where seized. — Re- 
gardless of the nature of the place where a 
portion of illegal instrumentalities is 
seized, a court does not err in granting the 
interlocutory injunction and in continuing 
in force the writ of prohibition, sought by 
the sheriff and the solicitor general (now 
district attorney) against the owner who is 
suing to regain possession of the seized 
devices, since the courts will not lend their 
aid to assist or protect an owner seeking to 
retain implements of crime such as gam- 
ing or lottery paraphernalia. Elder v. 
Camp, 193 Ga. 320, 18 S.E.2d 622, 1942 
Ga. LEXIS 393 (1942). 

Remedy where vendor repudiates 
executory agreement to sell. — Where 
the contract, which the plaintiff relied on 
to show title and right of possession per- 
sonally, was a mere executory agreement 
to sell, not passing title to the personalty 
in question, and where the vendor, repu- 
diating the contract, declined plaintiffs 
tender and refused delivery, trover would 
not lie against the vendor, but the plain- 
tiffs remedy would be an action for dam- 
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ages for breach of the contract. McEntire 
v. Naylor, 47 Ga. App. 752, 171 S.E. 387, 
1933 Ga. App. LEXIS 643 (1933). 

Recipient of gift from intestate has 
right of possession which defeats tro- 
ver action by administrator. — Where 
an intestate does in truth execute and 
deliver a gift, the recipient thereby ob- 
tains such a right of possession as would 
defeat the administrator’s action of trover, 
regardless of whether the recipient may 
have acquired such legal title as would 
authorize the recipient to proceed by ac- 
tion in the recipient’s own name against 
the obligors in the choses in action. Un- 
derwood v. Underwood, 43 Ga. App. 648, 
159 S.E. 725, 1931 Ga. App. LEXIS 496 
(1931). 

Party who has right to bring action 
for personalty. — The right to sue in an 
action of trover is in the party in whom 
the title to the personalty was at the time 
of the conversion. And where such party 
sues in trover for the use of another, the 
name of the usee may be treated as sur- 
plusage. Poland Laundry Mach. Co. v. 
Pyle, 50 Ga. App. 453, 178 S.E. 474, 1935 
Ga. App. LEXIS 172 (1935). 

Person whose right was affected is 
proper plaintiff. — Trover is an action 
ex delicto. It is a suit brought for a tort; 
and the rule is that the proper person to 
bring an action ex delicto or for a tort is 
the person in whom the legal right or 
property was vested, and whose legal 
right has been affected by the injury com- 
plained of. Poland Laundry Mach. Co. v. 
Pyle, 50 Ga. App. 453, 178 S.E. 474, 1935 
Ga. App. LEXIS 172 (1935). 

Where property is subject to a secu- 
rity interest, an exercise of dominion or 
control over the property which is incon- 
sistent with the rights of the secured 
party constitutes, as to him, a conversion 
of the property; and there may be conver- 
sion by a secured party where that party’s 
acts are in defiance of the rights of others 
in the property. Trust Co. v. Associated 
Grocers Coop., 152 Ga. App. 701, 263 
S.E.2d 676, 1979 Ga. App. LEXIS 3012 
(1979). 

Buyer and seller both liable where 
sale of collateral is conversion. — 
Where a sale of collateral is, with respect 
to the secured party, a conversion of the 
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collateral, there is a conversion on the 
part of the one who sells, as well as on the 
part of the one who purchases, and the 
purchaser may be liable regardless of in- 
tent and regardless of lack of actual 
knowledge of the rights of the secured 
party. Trust Co. v. Associated Grocers 
Coop., 152 Ga. App. 701, 263 S.E.2d 676, 
1979 Ga. App. LEXIS 3012 (1979). 

Substitution of name of holder of 
legal title for holder of equitable title. 
— An action in trover instituted by the 
holder of the equitable title or the benefi- 
cial interest in personal property may not 
be amended by substituting the name of 
the holder of the legal title bringing an 
action for use. Poland Laundry Mach. Co. 
v. Pyle, 50 Ga. App. 453, 178 S.E. 474, 
1935 Ga. App. LEXIS 172 (1935). 

Sufficiency of “Jack Jones” forms, 
see Greenwood v. Stewart, 86 Ga. App. 
764, 72 S.E.2d 539, 1952 Ga. App. LEXIS 
1050 (1952). 

Phrase “to which your petitioner 
claims title” is sufficient. — The phrase 
“to which your petitioner claims title” in a 
statutory trover form is a simple, direct 
statement of the ultimate fact which is 
determinative of the whole case, and is 
sufficient. Greenwood v. Stewart, 86 Ga. 
App. 764, 72 S.E.2d 539, 1952 Ga. App. 
LEXIS 1050 (1952). 

Plaintiff in action of trover must 
show title or possession. — In order to 
recover in an action of trover, the plaintiff 
is required to show either title or right of 
possession in the plaintiff to the property 
sought to be recovered. Raines v. Graham, 
85 Ga. App. 815, 70 S.E.2d 125, 1952 Ga. 
App. LEXIS 835 (1952). 

The plaintiff in an action of trover must 
show title, either general or special, in the 
plaintiff at the time of the institution of 
the action, actual possession or right of 
immediate possession to the property 
sought to be recovered. Hise v. Morgan, 91 
Ga. App. 555, 86 S.E.2d 374, 1955 Ga. 
App. LEXIS 807 (1955). 

What bailor must show as condition 
precedent to recovery. — In a trover 
action against a bailee for hire it is a 
condition precedent to the bailor’s right to 
recover, that it be shown that with the 
demand there was an offer to pay storage 
charges and surrender or account for any 
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negotiable receipt given by the bailee for 
the property. Steadham v. Baskin, 51 Ga. 
App. 36, 179 S.E. 636, 1935 Ga. App. 
LEXIS 536 (1935). 

Plaintiff cannot recover in trover 
without proof of conversion. Funsten 
v. Muse, 86 Ga. App. 759, 72 S.E.2d 504, 
1952 Ga. App. LEXIS 1047 (1952). 

Description of property required. 
— In an action of trover, the complaint 
must definitely identify the property by a 
particular description, or by a general 
description coupled with such additional 
allegations as to the time and place or 
manner of the taking or conversion as 
plainly to isolate the thing or things sued 
for from the general class to which it 
belongs. Seaboard Sec. Co. v. Goodson, 51 
Ga. App. 512, 180 S.E. 858, 1935 Ga. App. 
LEXIS 387 (1935). 

Failure to describe goods with par- 
ticularity. — In an action in trover with a 
bail proceeding for a money judgment, 
failure to describe the goods with particu- 
larity is harmless where there is no injury 
to the defendant. Teal v. Equitable Loan 
Co., 43 Ga. App. 673, 159 S.E. 904, 1931 
Ga. App. LEXIS 505 (1931). 

Defeat of trover and conversion 
claims. — Trial court erred by denying 
the used car dealer’s motion for summary 
judgment on the dealer’s counterclaims 
for trover and conversion because the un- 
disputed evidence showed that the dealer 
held the title to the car but that the 
finance company was in possession and 
refused to return the car upon demand. 
Cars v. W. Funding II, 349 Ga. App. 517, 
826 S.E.2d 370, 2019 Ga. App. LEXIS 192 
(2019). 

Sufficiency of allegation of value. — 
In complaint in trover action, where sev- 
eral articles of property are sought to be 
recovered and each article is described 
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with sufficient particularity, an allegation 
as to the aggregate value of all the prop- 
erty is a sufficient allegation as to value. 
Seaboard Sec. Co. v. Goodson, 51 Ga. App. 
512, 180 S.E. 858, 1935 Ga. App. LEXIS 
387 (1935). 

Reason for proof of demand and 
refusal. — Where the defendant is in 
possession of property sued for at the time 
of the institution of an action in trover, 
proof of demand and refusal is necessary 
only to save the plaintiff the costs of court 
in case the defendant should disclaim title 
to the property. Anchor Duck Mills v. 
Harp, 40 Ga. App. 563, 150 S.E. 572, 1929 
Ga. App. LEXIS 654 (1929). 

Discharge of defendant in bank- 
ruptcy pending proceeding is no de- 
fense. — In an action of trover the issue is 
one of title, and not of debt. Consequently, 
neither the defendant in such an action 
wherein bail is required nor the surety on 
the bond can set up as a defense the 
discharge of the defendant in bankruptcy 
pending the action. This is true although 
the plaintiff elected to take a money ver- 
dict for the damages alleged to have been 
sustained. Van Pelt v. Family Loan Soc’y, 
Inc., 179 Ga. 787, 177 S.E. 595, 1934 Ga. 
LEXIS 405 (1934). 

Effect of judgment rendered on ba- 
sis of plea of impending bankruptcy. 
— Where a plea to a trover action was 
filed, setting up pending bankruptcy of 
the debtor, and judgment was rendered 
and not excepted to, such judgment be- 
comes the law of the case. On subsequent 
enforcement of the judgment by summons 
of garnishment, a complaint for injunction 
prohibiting the garnishment from pro- 
ceeding is properly stricken on demurrer 
(now motion to dismiss). Van Pelt v. Fam- 
ily Loan Soc’y, Inc., 179 Ga. 787, 177 S.E. 
595, 1934 Ga. LEXIS 405 (1934). 


OPINIONS OF THE ATTORNEY GENERAL 


Trover resembles common-law ac- 
tion except that plaintiff can make 
election of verdict during trial. — In 
this state, trover embraces the common- 
law sections of trover, replevin and 
detinue. It is therefore essentially a com- 
mon-law action, differing only to the ex- 
tent that under the law of this state, a 


plaintiff may bring an action and, by mak- 
ing an election of verdict on or before the 
trial and thereby cause the action to as- 
sume the character of one of the three 
common-law forms. Consequently, the 
only basic difference between the com- 
mon-law practice and present practice is 
that under the former, the plaintiff was 
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required to make an election before bring- 
ing the action, and to frame the pleadings 
accordingly. 1957 Ga. Op. Att’y Gen. 72. 
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RESEARCH REFERENCES 


ALR. 

Appropriation by carrier for its own use 
of coal or other commodity shipped over 
its line, 29 A.L.R. 1241. 

Deductions on account of labor or ex- 
penditures in fixing damages for conver- 
sion, 44 A.L.R. 1321. 

Previous demand as a condition of re- 
plevin or trover against innocent pur- 
chaser of stolen chattels, 51 A.L.R. 1465. 

Negative conduct as basis of claim of 
conversion, 116 A.L.R. 870. 

What amounts to conversion of former 


tenant’s goods by landlord not entitled to 
any lien or right in respect thereto, 148 
A.L.R. 649. 

Mere assertion of unfounded lien as 
constituting conversion, 169 A.L.R. 100. 

Delivery of bailed property by bailee to 
third person for accomplishment of bail- 
ment purpose, as a conversion, 174 A.L.R. 
1436. 

Right of action for conversion as af- 
fected by assertion of rights or pursuit of 
remedies founded on continued ownership 
of the property, 3 A.L.R.2d 218. 


44-12-150. Effect of defendant’s possession on necessity of proof 


of conversion. 


In actions to recover the possession of chattels, it shall not be 
necessary to prove any conversion of the property if the defendant is in 
possession when the action is brought. 


History. 
Orig. Code 1863, § 2967; Code 1868, 
§ 2974; Code 1873, § 3028; Code 1882, 


§ 3028; Civil Code 1895, § 3887; Civil 
Code 1910, § 4483; Code 1933, § 107-101. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PREREQUISITES TO TROVER ACTION 
1. Acts CONSTITUTING CONVERSION 
2. Acts Not CONSTITUTING CONVERSION 


Parties Acainst WHom Trover ACTION MAINTAINABLE 


REMEDIES 


General Consideration 


Action of trover is for recovery of 
possession of chattels belonging to the 
plaintiff, not an action on account for a 
debt. Youngblood v. Duncan, 49 Ga. App. 
300, 175 S.E. 411, 1934 Ga. App. LEXIS 
370 (1934). 

Statutory action of trover contains 
characteristics of common-law ac- 
tions of replevin, detinue, and trover. 
Livingston v. Epsten-Roberts Co., 50 Ga. 


App. 25, 177 S.E. 79, 1934 Ga. App. LEXIS 
608 (1934). 

Conversion not prevented by acqui- 
sition in good faith. — The fact that 
possession of stolen property, unlawful as 
against the true owner, may have been 
acquired in good faith will not prevent 
such possession from operating as a con- 
version against the true owner. Lovinger 
v. Hix Green Buick Co., 110 Ga. App. 698, 
140 S.E.2d 83, 1964 Ga. App. LEXIS 743 
(1964). 
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Evidence of defendant’s possession 
may be inferential when the action is 
brought and it need not be strong enough 
to prevent a nonsuit. Robson v. Rawlings, 
79 Ga. 354, 7 S.E. 212, 1887 Ga. LEXIS 
225 (1887). 

Showing of possession. — Proof that 
the property, for which an action is 
brought, was at the home of the defendant 
is evidence of possession in the defendant. 
Mercier v. Mercier, 43 Ga. 328, 1871 Ga. 
LEXIS 231 (1871). 

Whether facts support allegation of 
ownership is question of law. — Where 
the plaintiff in a trover action does allege 
facts upon which plaintiff bases title, it 
becomes a question of law whether or not 
the facts alleged support the allegation of 
ownership. Livingston v. Epsten-Roberts 
Co., 50 Ga. App. 25, 177 S.E. 79, 1934 Ga. 
App. LEXIS 608 (1934). 

Jury instructions. — Where a plain- 
tiff brought suit against an insurance 
company for conversion of an automobile 
and its contents after the car was involved 
in an accident with the insurance compa- 
ny’s insured, and the insurance company 
moved it to a free storage location, the 
trial court did not err in giving a jury 
charge which tracked the provisions of 
O.C.G.A. § 44-12-150 but inserted the 
word “unlawful” in front of “possession.” 
Connors v. Omni Ins. Co., 195 Ga. App. 
607, 394 S.E.2d 402, 1990 Ga. App. LEXIS 
615 (1990). 


Prerequisites to Trover Action 


In order to recover in a trover case 
it is essential that the plaintiff show 
either title or right of possession, and in 
some cases it is necessary to establish 
both; and, although title is presumed to 
follow possession of the property, such 
presumption is rebuttable. Kornegay v. 
Thompson, 157 Ga. App. 558, 278 S.E.2d 
140, 1981 Ga. App. LEXIS 1911 (1981). 

In order to prevail, where title is 
claimed, plaintiff must present proof 
of legal rather than equitable title. 
Kornegay v. Thompson, 157 Ga. App. 558, 
278 S.E.2d 140, 1981 Ga. App. LEXIS 
1911 (1981); Alpert v. Wickes Cos., 182 Ga. 
App. 51, 354 S.E.2d 674, 1987 Ga. App. 
LEXIS 1620 (1987). 

In order to present a cause of action 
for conversion, an act of dominion 
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over the personal property of another 
inconsistent with the owner’s rights or by 
an unauthorized appropriation must be 
shown. Kornegay v. Thompson, 157 Ga. 
App. 558, 278 S.E.2d 140, 1981 Ga. App. 
LEXIS 1911 (1981); Alpert v. Wickes Cos., 
182 Ga. App. 51, 354 S.E.2d 674, 1987 Ga. 
App. LEXIS 1620 (1987). 

In order to be chargeable with conver- 
sion, technically it is not necessary that 
the defendant assert any right of owner- 
ship over the property; it is sufficient if the 
defendant wrongfully assumes dominion 
over the property inconsistent with the 
owner’s right. Maryland Cas. Ins. Co. v. 
Welchel, 257 Ga. 259, 356 S.E.2d 877, 
1987 Ga. LEXIS 780 (1987). 

Mere possession of property will 
support trover action. — As against a 
wrongdoer, mere possession of property by 
one in own right (not merely as agent of 
another) will support an action of trover. 
Livingston v. Epsten-Roberts Co., 50 Ga. 
App. 25, 177 S.E. 79, 1934 Ga. App. LEXIS 
608 (1934). 

Plaintiff must show title personally 
at the time of the institution of the action 
either general or special and actual pos- 
session or a right of immediate possession. 
Livingston v. Epsten-Roberts Co., 50 Ga. 
App. 25, 177 S.E. 79, 1934 Ga. App. LEXIS 
608 (1934). 

Ordinarily plaintiff must show con- 
version in order to recover in trover. 
McDaniel v. White, 140 Ga. App. 118, 230 
S.E.2d 500, 1976 Ga. App. LEXIS 1367 
(1976). 

Exception to conversion applies if 
defendant acquires possession of 
property lawfully. Brooks v. Fincher, 
150 Ga. App. 201, 257 S.E.2d 326, 1979 
Ga. App. LEXIS 2118 (1979). 
Possession lawfully acquired. — 
While it is provided by O.C.G.A. § 44-12- 
150 that it shall not be necessary to prove 
a conversion of the property in an action of 
trover where the defendant is in posses- 
sion when the action is brought, this rule 
does not apply where the defendant’s pos- 
session is lawfully acquired. Wood v. 
Sanders, 87 Ga. App. 84, 73 S.E.2d 55, 
1952 Ga. App. LEXIS 616 (1952). 

If the defendant acquired possession of 
the property lawfully, then it is necessary 
to prove either actual conversion or a 
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Prerequisites to Trover 
Action (Cont'd) 


demand for return of the property and 
defendant’s failure or refusal to redeliver. 
McDaniel v. White, 140 Ga. App. 118, 230 
S.E.2d 500, 1976 Ga. App. LEXIS 1367 
(1976). 

Where the defendants disclaimed title 
to the property sued for in their plea, and 
as they had lawfully acquired possession 
of the property as bailees, it is necessary 
for the plaintiff to prove an actual conver- 
sion of the goods or a demand for and a 
refusal to redeliver them. Wood v. Sand- 
ers, 87 Ga. App. 84, 73 S.E.2d 55, 1952 Ga. 
App. LEXIS 616 (1952). 

It is necessary to prove either ac- 
tual conversion or a demand for return 
of the property and defendant’s failure or 
refusal to redeliver. Graham v. State St. 
Bank & Trust Co., 111 Ga. App. 416, 142 
S.E.2d 99, 1965 Ga. App. LEXIS 987 
(1965). 

Unless actual conversion by bailee 
is shown, action of trover against the 
bailee will not lie, without a previous 
demand for the goods and failure to rede- 
liver. Wood v. Sanders, 87 Ga. App. 84, 73 
S.E.2d 55, 1952 Ga. App. LEXIS 616 
(1952). 

If actual conversion is shown no 
demand is necessary. Lovinger v. Hix 
Green Buick Co., 110 Ga. App. 698, 140 
S.E.2d 83, 1964 Ga. App. LEXIS 748 
(1964). 

Section not applicable where prop- 
erty lawfully acquired by defendant. 
— While it would appear from O.C.G.A. 
§ 44-12-150 that it would not be neces- 
sary to prove a conversion of property in a 
trover action where the defendant is in 
possession when the action is brought, 
that section has been held not applicable 
where the property has been lawfully ac- 
quired by the defendant. Kornegay v. 
Thompson, 157 Ga. App. 558, 278 S.E.2d 
140, 1981 Ga. App. LEXIS 1911 (1981). 

Issue as to who has legal title to 
property is for jury. — Although defen- 
dant is the possessor of the personal prop- 
erty in question, where plaintiffs testi- 
mony goes beyond presenting some 
suggestion of an equitable title in plaintiff 
but also presents an issue of material fact 
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as to whether it was the intent of the 
parties at the time of the transfer of the 
personal property that the legal title to 
the personal property vest in defendant, 
the resolution of this conflict in the evi- 
dence, as to who has legal title to the 
property, is for the jury. Kornegay v. 
Thompson, 157 Ga. App. 558, 278 S.E.2d 
140, 1981 Ga. App. LEXIS 1911 (1981). 

Demand and wrongful refusal. — 
Since mere default in the payment of a 
debt does not alone constitute conversion, 
demand and refusal are conditions prec- 
edent to the institution of a trover action 
brought on property conveyed in a bill of 
sale to secure debt. Robbins v. Welfare 
Fin. Corp., 95 Ga. App. 90, 96 S.E.2d 892, 
1957 Ga. App. LEXIS 724 (1957). 

Proof of demand and refusal where re- 
quired, is required only as evidence of a 
conversion; and where, a conversion has 
been shown by other evidence, such proof 
is not essential. James v. Newman, 73 Ga. 
App. 79, 35 S.E.2d 581, 1945 Ga. App. 
LEXIS 395 (1945); Lovinger v. Hix Green 
Buick Co., 110 Ga. App. 698, 140 S.E.2d 
83, 1964 Ga. App. LEXIS 743 (1964). 

Where there is an agreement and the 
plaintiff relinquishes lawful possession to 
the defendant, demand and a wrongful 
refusal are prerequisites to a trover ac- 
tion. Brooks v. Fincher, 150 Ga. App. 201, 
257 S.E.2d 326, 1979 Ga. App. LEXIS 
2118 (1979). 

Only purpose of demand in trover 
action is to show conversion. Eubanks 
v. Hilliard, 88 Ga. App. 106, 76 S.E.2d 133, 
1953 Ga. App. LEXIS 1022 (1953). 

Demand and refusal is necessary 
only when defendant comes into pos- 
session of property lawfully. What is 
meant by defendant coming lawfully into 
possession of the property is, where defen- 
dant finds it and retains it for the true 
owner; or where defendant obtains the 
possession of the property, by the permis- 
sion or consent of the plaintiff. In this 
latter class of cases, a demand and refusal 
would be necessary, unless it could be 
shown the defendant had appropriated 
the article so found to defendant’s own 
use, or had disposed of the property 
bailed, contrary to the terms and stipula- 
tions of the contract of bailment. Lovinger 
v. Hix Green Buick Co., 110 Ga. App. 698, 
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140 S.E.2d 83, 1964 Ga. App. LEXIS 743 
(1964). 

Instances where proof of demand 
and refusal or conversion unneces- 
sary. — Where a defendant in an action of 
trover admits in the plea or answer to 
possession of the property at the time of 
the action, under an adverse claim of title 
or right of possession, it is not necessary 
for the plaintiff to prove a demand and 
refusal or any other conversion of the 
property. C.I.T. Corp. v. Smith, 56 Ga. 
App. 544, 193 S.E. 261, 1937 Ga. App. 
LEXIS 163 (1937), aff'd, 186 Ga. 199, 197 
S.E. 322, 1938 Ga. LEXIS 586 (1938). 

No proof of demand is necessary where 
the defendant’s answer admits the conver- 
sion. Coley v. Dortch & Co., 139 Ga. 239, 
77 S.E. 77, 1913 Ga. LEXIS 391 (1918); 
Smith v. Commercial Credit Co., 28 Ga. 
App. 403, 111 S.E. 821, 1922 Ga. App. 
LEXIS 547 (1922); Whelchel v. Roark, 31 
Ga. App. 75, 119 S.E. 451, 1923 Ga. App. 
LEXIS 732 (1923). 

In a conditional sale of machinery 
where the defendant refuses to pay the 
entire purchase price, proof of demand 
and refusal or conversion is unnecessary. 
Carter v. American Slicing Mach. Co., 28 
Ga. App. 422, 98 S.E. 365, 1919 Ga. App. 
LEXIS 146 (1919). 

Where the defendant is in possession of 
the property sued for in a trover action 
and claims title thereto adversely to the 
plaintiff, it is unnecessary for the plaintiff 
to prove a conversion or a demand and 
refusal. Eubanks v. Hilliard, 88 Ga. App. 
106, 76 S.E.2d 133, 1953 Ga. App. LEXIS 
1022 (1953). 

Proof of conversion unnecessary 
except to save plaintiff courts costs. 
— Where the defendant is in possession at 
the time the action is entered, proof of 
demand and refusal is necessary only to 
save the plaintiff the costs of court in case 
the defendant should disclaim title to the 
property. Pearson v. Jones, 18 Ga. App. 
448, 89 S.E. 536, 1916 Ga. App. LEXIS 
405 (1916); C.LT. Corp. v. Smith, 56 Ga. 
App. 544, 193 S.E. 261, 1937 Ga. App. 
LEXIS 163 (1937), aff'd, 186 Ga. 199, 197 
S.E. 322, 1938 Ga. LEXIS 586 (1938). 

Defendant is liable for costs where 
he does not disclaim, although the 
plaintiff has relevied the property. Wall v. 
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Johnson, 88 Ga. 524, 15 S.E. 15, 1892 Ga. 
LEXIS 59 (1892). 

In addition to proof of demand and 
refusal or conversion, it is necessary 
for a plaintiff to prove title or right to 
possession in order to establish a prima 
facie trover case. McDaniel v. White, 140 
Ga. App. 118, 230 S.E.2d 500, 1976 Ga. 
App. LEXIS 1367 (1976). 

No contractual relationship be- 
tween parties required. — There is no 
requirement that there be a contractual 
relationship between plaintiff and defen- 
dant before an action in trover can be 
maintained. Kelley v. Sheehan, 61 Ga. 
App. 714, 7 S.E.2d 298, 1940 Ga. App. 
LEXIS 232 (1940). 

In a trover action against a neigh- 
bor for return of a cow and damages, 
award of return of the cow but denial of 
damages was proper where plaintiff did 
not prove that defendant obtained the cow 
by an unlawful method and that plaintiff 
made a demand for return of the cow. 
Simmons v. Bearden, 222 Ga. App. 430, 
474 S.E.2d 250, 1996 Ga. App. LEXIS 829 
(1996). 


1. Acts Constituting Conversion 


Possession of property with claim 
of title adverse to that of true owner 
constitutes conversion, and in such cir- 
cumstances no demand is necessary to 
constitute conversion. Beaver v. Magid, 56 
Ga. App. 272, 192 S.E. 497, 1937 Ga. App. 
LEXIS 333 (1937). 

Any distinct act of dominion wrongfully 
asserted over one’s property, in denial of 
right or inconsistent with it, is a conver- 
sion. James v. Newman, 73 Ga. App. 79, 35 
S.E.2d 581, 1945 Ga. App. LEXIS 395 
(1945); Lovinger v. Hix Green Buick Co., 
110 Ga. App. 698, 140 S.E.2d 83, 1964 Ga. 
App. LEXIS 743 (1964). 

Employee commits wrongful con- 
version where, without the consent of the 
assignee, the employee collects wages as- 
signed and converts them to the employ- 
ee’s own use. Bell Fin. Co. v. Johnson, 51 
Ga. App. 350, 180 S.E. 373, 1935 Ga. App. 
LEXIS 691 (1935). 

Possession of stolen automobile 
constitutes conversion. — Acquiring 
possession of the plaintiffs automobile af- 
ter it had been stolen was an act of domin- 
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Acts Constituting 
Conversion (Cont’d) 


ion over the vehicle inconsistent with the 
right of the true owner, and the defen- 
dant’s possession of the automobile consti- 
tuted a conversion of the vehicle as 
against the plaintiff notwithstanding the 
issue of the defendant’s good faith. 
Lovinger v. Hix Green Buick Co., 110 Ga. 
App. 698, 140 S.E.2d 83, 1964 Ga. App. 
LEXIS 743 (1964). 


2. Acts Not Constituting Conversion 


No conversion exists where defen- 
dant lawfully acquires possession of 
property, in the absence of demand and 
refusal. Colonial Credit Co. v. Williams, 95 
Ga. App. 76, 97 S.E.2d 197, 1957 Ga. App. 
LEXIS 717 (1957); McDaniel v. White, 140 
Ga. App. 118, 230 S.E.2d 500, 1976 Ga. 
App. LEXIS 1367 (1976). 

Purchaser’s default in payment of 
purchase money alone will not consti- 
tute conversion of the property. Colonial 
Credit Co. v. Williams, 95 Ga. App. 76, 97 
S.E.2d 197, 1957 Ga. App. LEXIS 717 
(1957). 

Intervening, criminal act. — Where 
the defendant is chargeable with conver- 
sion by reason of the fact that defendant 
wrongfully assumed possession of the 
property and moved it from one location to 
another where it was stolen by a third 
party, the defendant’s conversion of the 
property is not the proximate cause of the 
loss unless the intervening criminal act 
was reasonably foreseeable. Maryland 
Cas. Ins. Co. v. Welchel, 257 Ga. 259, 356 
S.E.2d 877, 1987 Ga. LEXIS 780 (1987). 


Parties Against Whom Trover Action 
Maintainable 


Vendee in conditional sale contract 
may maintain trover against third 
person wrongfully depriving that third 
party of possession of such property. Liv- 
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ingston v. Epsten-Roberts Co., 50 Ga. App. 
25, 177 S.E. 79, 1934 Ga. App. LEXIS 608 
(1934). 

Plaintiff may institute action of tro- 
ver against administrator, where ad- 
ministrator wrongfully withholds prop- 
erty belonging to the plaintiff, before the 
expiration of 12 months. Byrd v. Riggs, 87 
Ga. App. 7, 73 S.E.2d 35, 1952 Ga. App. 
LEXIS 597 (1952). 

Trover lies against agent even 
though the agent does not purport to 
act personally, but wholly for another. 
Kelley v. Sheehan, 61 Ga. App. 714, 7 
S.E.2d 298, 1940 Ga. App. LEXIS 232 
(1940). 


Remedies 


Owner’s election of remedies. — 
Where timber is wrongfully cut from land 
and carried away, the owner has an elec- 
tion of remedies: the owner may sue in 
trespass quare clausam fregit; or, since 
the trees become personalty when sev- 
ered, the owner may maintain trover or 
any other form of action appropriate to the 
recovering of the possession of personalty; 
or for damages for the injury to or conver- 
sion of that class of property. Rowland v. 
Gardner, 79 Ga. App. 153, 53 S.E.2d 198, 
1949 Ga. App. LEXIS 605 (1949). 

Action of trespass to personalty is 
concurrent with action of trover and 
conversion, although the two actions are 
not entirely coextensive. Maryland Cas. 
Ins. Co. v. Welchel, 257 Ga. 259, 356 
S.E.2d 877, 1987 Ga. LEXIS 780 (1987). 

Defeat of action of trover. — The 
right of possession, through some special 
title in property, such as the legal im- 
pounding of cattle by the defendant, and 
the detention of property by the defendant 
for charges as depository for hire will 
defeat an action of trover by the holder of 
the legal title to such property. Livingston 
v. Epsten-Roberts Co., 50 Ga. App. 25, 177 
S.E. 79, 1934 Ga. App. LEXIS 608 (1934). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

18 Am. Jur. 2d, Conversion, § 51. 
C.J.S. 

89 C.J.S., Trover and Conversion, 
§ 117. 


ALR. 

May trover be predicated upon the mere 
act of purchasing property from someone 
other than the true owner, without taking 
actual possession, 38 A.L.R. 1096. 
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Mere detention of or failure to deliver 
chattels after demand as conversion, 61 
A.L.R. 621; 129 A.L.R. 638. 

Corporate stock or certificate thereof as 
subject of conversion, 83 A.L.R. 1199. 

Mere possession in plaintiff as basis of 
action for wrongfully taking or damaging 
personal property, 150 A.L.R. 163. 

Sufficiency of proof in replevin of defen- 
dant’s possession at time of commence- 
ment of action, 2 A.L.R.2d 10438. 

Identification of animals involved in 
conversion action, 51 A.L.R.2d 1154. 
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Replevin or claim-and-delivery: modern 
view as to validity of statute or contrac- 
tual provision authorizing summary re- 
possession of consumer goods sold under 
retail instalment sales contract, 45 
A.L.R.3d 1233. 

Garageman’s lien for towing and stor- 
age of motor vehicle towed from private 
property on which vehicle was parked 
without permission, 85 A.L.R.3d 240. 


44-12-151. Right of plaintiff to elect form of verdict. 


In an action to recover personal property, the plaintiff may elect: 


(1) To accept an alternative verdict for the property or for its value; 


(2) To demand a verdict for the damages alone; or 


(3) To demand a verdict for the property alone and its hire, if any. 


It shall be the duty of the court to instruct the jury to render the verdict 


as the plaintiff elects. 


History. 

Ga. L. 1860, p. 48, § 1; Code 1863, 
§ 5117; Code 1868, § 3506; Code 1873, 
§ 3564; Code 1882, § 3564; Civil Code 
1895, § 5335; Civil Code 1910, § 5930; 
Code 1933, § 107-105. 


Cross references. 

Right of action for injuries to personalty 
generally, O.C.G.A. § 51-10-1 et seq. 
Law reviews. 

For article surveying torts law, see 34 
Mercer L. Rev. 271 (1982). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 

VERDICT FOR PROPERTY OR FOR ITs VALUE 
VERDICT FOR DAMAGES ALONE 

VERDICT FOR Property ALONE AND Its Hire 


General Consideration 


Absolute title is not essential to 
maintenance of action of trover. — An 
interest less than the whole title will be 
sufficient where it is coupled with lawful 
possession or an immediate right thereto. 
Groover v. Savannah Bank & Trust Co., 
186 Ga. 476, 198 S.E. 217, 1938 Ga. 
LEXIS 627 (1938). 

O.C.G.A. § 44-12-151 must be con- 
strued with O.C.G.A. § 44-12-153. 


Trammell v. Mallory Bros. & Co., 115 Ga. 
748, 42 S.E. 62, 1902 Ga. LEXIS 563 
(1902); Walton v. Henderson, 4 Ga. App. 
173, 61 S.E. 28, 1908 Ga. App. LEXIS 239 
(1908). 

In construing O.C.G.A. § 44-12-151 
with O.C.G.A. § 44-12-153, the plaintiff is 
limited to a recovery of the property under 
the tender, and is chargeable with the cost 
unless it is shown that a previous demand 
for the property had been made and re- 
fused. Downs Motor Co. v. Colbert, 34 Ga. 
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General Consideration (Cont’d) 


App. 542, 130 S.E. 592, 1925 Ga. App. 
LEXIS 402 (1925). 

O.C.G.A. § 44-12-151 not inconsis- 
tent with former O.C.G.A. §§ 53-6-34 
and 53-7-93. — There is no inconsistency 
between O.C.G.A. § 44-12-151, requiring 
selection of remedies, and former 
0.C.G.A. §§ 53-6-34 and 53-7-93, requir- 
ing collection and preservation of assets of 
estate and just and timely payment of 
debts of estate. Howard v. Parker, 163 Ga. 
App. 159, 293 S.E.2d 548, 1982 Ga. App. 
LEXIS 2431 (1982) (decided under the 
pre-1998 Probate Code). 

Defendant not liable where theft 
not foreseeable. — The plaintiff may 
not, by election of remedies, hold the de- 
fendant strictly liable for the loss, where 
the defendant is unable to return the 
property as a result of a theft of the 
property by a third party, if the theft was 
not reasonably foreseeable by the defen- 
dant. Maryland Cas. Ins. Co. v. Welchel, 
257 Ga. 259, 356 S.E.2d 877, 1987 Ga. 
LEXIS 780 (1987). 

Dividends. — A party entitled to divi- 
dend shares since a certain point in time 
is also entitled to any dividends attribut- 
able to those shares since that time. Dr- 
exel Burnham Lambert, Inc. v. Chapman, 
174 Ga. App. 336, 329 S.E.2d 595, 1985 
Ga. App. LEXIS 1809 (1985). 

Where the property converted is 
money, the plaintiff must seek a money 
verdict; while money can earn interest, it 
is not personalty of a character for which 
hire may be recovered and, thus, a plain- 
tiff suing for the conversion of money may 
recover the amount of money converted, 
plus interest from the date of conversion. 
Felker v. Chipley, 246 Ga. App. 296, 540 
S.E.2d 285, 2000 Ga. App. LEXIS 1221 
(2000). 

O.C.G.A. § 44-12-151 entertains im- 
partial reciprocity of protection as to 
rights of plaintiff and defendant in 
bail trover proceedings. McLaurin v. 
Henry, 90 Ga. App. 864, 84 S.E.2d 718, 
1954 Ga. App. LEXIS 835 (1954). 
Election of alternative verdict. — 
Where the plaintiff in trover elects to take 
an alternative verdict, the defendant has 
the right to rely upon such a verdict being 
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rendered as may be discharged by the 
return of the property upon which the 
action is based. Tuller v. Carter, 59 Ga. 
395, 1877 Ga. LEXIS 285 (1877). 

Either party prevailing in trover 
proceedings has same right of elec- 
tion as to whether that party will recover 
damages, the value of the property, or the 
property and its hire. McLaurin v. Henry, 
90 Ga. App. 864, 84 S.E.2d 713, 1954 Ga. 
App. LEXIS 835 (1954). 

Plaintiff is not required to make 
election, before conclusion of intro- 
duction of evidence, of the kind of ver- 
dict which plaintiff will take; therefore, it 
is not error to permit a plaintiff, after the 
close of the introduction of evidence, to 
elect to take a verdict for the property 
alone. Brooks v. Hartsfield Co., 56 Ga. 
App. 184, 192 S.E. 459, 1937 Ga. App. 
LEXIS 316 (1937). 

Plaintiff may elect verdict at any 
time before case is submitted to jury 
or before judgment is rendered by a judge 
without a jury. Where the plaintiff makes 
no such election, the judgment in trover is 
that the plaintiff shall have the property 
sued for. Phillips v. South Cobb Bank, 117 
Ga. App. 137, 159 S.E.2d 495, 1968 Ga. 
App. LEXIS 1004 (1968). 

Election of plaintiff is not required 
to be in writing. Livingston v. Berrien 
Wood Co., 228 Ga. 190, 184 S.E.2d 458, 
1971 Ga. LEXIS 511 (1971). 

Where plaintiff makes no election, 
the judgment in trover is that plaintiff 
shall have the property for which plaintiff 
sues. Phillips v. South Cobb Bank, 117 Ga. 
App. 137, 159 S.E.2d 495, 1968 Ga. App. 
LEXIS 1004 (1968). 

Sole issue in action of trover is that 
of title to property in dispute; and the 
fact that the plaintiff may elect to take a 
money verdict in lieu of the specific per- 
sonalty claimed can in no event alter that 
issue. Citizens Bank v. Mullis, 161 Ga. 
371, 131 S.E. 44, 1925 Ga. LEXIS 357 
(1925); Cook v. Pollard, 50 Ga. App. 752, 
179 S.E. 264, 1935 Ga. App. LEXIS 278 
(1935). 

Order of court rendered void and of 
no effect where order dismissed the 
plaintiffs action, insofar as plaintiffs 
right to elect a judgment, without notice 
to the plaintiff and without giving plain- 


244 


44-12-151 


tiff an opportunity to be heard. Zachos v. 
Rowland, 80 Ga. App. 31, 55 S.E.2d 166, 
1949 Ga. App. LEXIS 763 (1949). 


Verdict for Property or for Its Value 


Right of election not lost by seizure 
of property. — In action to recover per- 
sonal property, the plaintiffs right of elec- 
tion is not lost by suing out a bail process, 
pending the action, and causing the prop- 
erty to be seized. Hudson v. Goff, 77 Ga. 
281, 3 S.E. 152, 1887 Ga. LEXIS 103 
(1887). 

In conditional sale, part paid less 
reasonable sum for rent must be re- 
turned where the vendors elect to take 
the property. Hays v. Jordan & Co., 85 Ga. 
741, 11 S.E. 833, 1890 Ga. LEXIS 144 
(1890). 

Plaintiff cannot recover more than 
amount of debt standing as security 
for the converted property when plaintiff 
elects to take a money verdict. Durden v. 
Durden, 58 Ga. App. 46, 197 S.E. 493, 
1938 Ga. App. LEXIS 182 (1938); Rose 
City Foods, Inc. v. Bank of Thomas 
County, 207 Ga. 477, 62 S.E.2d 145, 1950 
Ga. LEXIS 618 (1950). 

Plaintiff may elect to take highest 
proved value of property between the 
date of the conversion and the trial. Dur- 
den v. Durden, 58 Ga. App. 46, 197 S.E. 
493, 1938 Ga. App. LEXIS 182 (1938). 

Amount of recovery is limited to 
value laid in petition where the plain- 
tiff chooses as the form of recovery the 
highest proved value of the property be- 
tween the time of conversion and the date 
of the trial. Sappington v. Rimes, 21 Ga. 
App. 810, 95 S.E. 316, 1918 Ga. App. 
LEXIS 539 (1918). 

Highest proved value of property 
means the highest value which the jury, 
from consideration of all the proof, finds 
that the property was worth during the 
period of time between the date of conver- 
sion and the trial, if during that period 
there was a change in its value. Durden v. 
Durden, 58 Ga. App. 46, 197 S.E. 493, 
1938 Ga. App. LEXIS 182 (1988). 

Agreed purchase price as stated in 
check is prima facie evidence of ac- 
tual value of item at the time of the sale; 
and, where it appears that the conversion 
was committed within ten days thereafter, 
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and there is no evidence showing a differ- 
ent value at the date of the conversion, the 
agreed purchase price should be taken as 
the value of the property at the time of the 
conversion. Stapleton v. Dismukes, 43 Ga. 
App. 611, 159 S.E. 768, 1931 Ga. App. 
LEXIS 489 (1931). 

Property value at conversion time 
plus additional damages allowed. — 
Where the value of the property at the 
time of the conversion may be reasonably 
determined, and there is no evidence as to 
the value of the property after the conver- 
sion, its value at the time of the conver- 
sion may be allowed by the jury, together 
with interest thereon as additional dam- 
ages. Beaver v. Magid, 56 Ga. App. 272, 
192 S.E. 497, 1937 Ga. App. LEXIS 333 
(1937). 

Allowance of additional damages 
prohibited where the plaintiff elected to 
take a verdict for the highest proved value 
at any time between the date of the con- 
version and the trial. Beaver v. Magid, 56 
Ga. App. 272, 192 S.E. 497, 1937 Ga. App. 
LEXIS 333 (1937). 

Recovery of both highest proved 
value and hire prohibited. — In an 
action to recover personal property, the 
plaintiff is not entitled to recover both the 
highest proved value at any time between 
the conversion and the trial and also hire. 
Hayes v. O’Shield Buick Co., 94 Ga. App. 
177, 94 S.E.2d 44, 1956 Ga. App. LEXIS 
498 (1956). 

Interest “eo nomine” is not recover- 
able in trover action. Beaver v. Magid, 
56 Ga. App. 272, 192 S.E. 497, 1937 Ga. 
App. LEXIS 333 (1937). 

Effect of defendant’s failure to de- 
liver property within specified time. 
— Where, by election of the plaintiff, the 
jury returned an alternative verdict for a 
specified amount of money, to be dis- 
charged by the delivery of property within 
20 days, and the defendant failed to de- 
liver it within the specified time, the ver- 
dict becomes absolute for money. Southern 
Express Co. v. Lynch, 65 Ga. 240, 1880 Ga. 
LEXIS 151 (1880). 

Election for money verdict denied. 
— Avendor by conditional sale who brings 
an action of trover against a vendee, and 
receives from the executing officer the 
property by giving bond, and who thereaf- 
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Verdict for Property or for Its 
Value (Cont'd) 


ter disposes of the property so as to put it 
beyond the vendor’s power to produce, is 
not entitled to elect to take a money ver- 
dict. Mallary Bros. & Co. v. Moon, 130 Ga. 
591, 61 S.E. 401, 1908 Ga. LEXIS 359 
(1908). 

Instructed jury’s failure to return 
money verdict ground for new trial. 
— Where the plaintiffs elected to have a 
money verdict as to the personal property 
sought to be recovered, and the court 
instructed the jury to return a money 
verdict, the failure to do so is a ground for 
new trial. Reed v. Reed, 217 Ga. 303, 122 
S.E.2d 253, 1961 Ga. LEXIS 435 (1961). 


Verdict for Damages Alone 


Plaintiff entitled to elect makeup of 
damages. — Having a right to elect be- 
tween a verdict for damages and a verdict 
for the property, the plaintiff thus has a 
further right to elect the way damages 
shall be made up. O’Neill Mfg. Co. v. 
Woodley, 118 Ga. 114, 44 S.E. 980, 1903 
Ga. LEXIS 468 (1903). 

Recovery options where plaintiff 
elects to take money verdict. — Plain- 
tiff may recover the value of the property 
at the date of the conversion, with interest 
from that date; or plaintiff may recover 
the value of the property at the date of the 
conversion with a reasonable hire from 
that date to the date of the trial, if the 
property is of a character that hire may be 
recovered. Douglas Motor Co. v. Watson, 
68 Ga. App. 335, 22 S.E.2d 766, 1942 Ga. 
App. LEXIS 122 (1942); Rose City Foods, 
Inc. v. Bank of Thomas County, 207 Ga. 
477, 62 S.E.2d 145, 1950 Ga. LEXIS 618 
(1950). 

Where a prevailing party elects to take 
a money verdict, that party may recover 
the value of the property at the date of the 
conversion, with interest from that date, 
or the party may recover the value of the 
property at the date of the conversion, 
with a reasonable hire from that date to 
the date of the trial, if the property is of a 
character that hire may be recovered. Be- 
fore the appropriate amount of damages 
recoverable can be determined, however, 
the party must choose between interest or 
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hire from the date of conversion as the 
measure of damages. Homac, Inc. v. Fort 
Wayne Mtg. Co., 577 F. Supp. 1065, 1983 
U.S. Dist. LEXIS 16545 (N.D. Ga. 1983). 

Rationale for allowance of addi- 
tional damages where plaintiff elects 
to take money verdict, the equivalent of 
interest, is predicated on the ground that 
the plaintiff, having been unlawfully de- 
prived of property, is entitled to be fully 
compensated for the wrong inflicted. Bea- 
ver v. Magid, 56 Ga. App. 272, 192 S.E. 
497, 1937 Ga. App. LEXIS 333 (1937). 

Measure of damages where plain- 
tiffs property interest at time of con- 
version is less than that of absolute 
ownership will be the value of the plain- 
tiffs interest therein, whatever it may be. 
Douglas Motor Co. v. Watson, 68 Ga. App. 
335, 22 S.E.2d 766, 1942 Ga. App. LEXIS 
122 (1942). 

Commensuration between prop- 
erty value and purchase price for 
property not required. — In trover the 
property alone may be recovered, but if an 
alternative money verdict for damages is 
elected, the measure of damages is the 
value of the property, which need not be 
commensurate with the amount which the 
defendant may have paid to a third person 
as to purchase price. Cook v. Pollard, 50 
Ga. App. 752, 179 S.E. 264, 1935 Ga. App. 
LEXIS 278 (1935). 

Verdict for principal and interest in 
separate stated amounts illegal. — 
Verdict for principal and interest in two 
separate stated amounts, instead of a 
lump sum representing the two, is illegal 
insofar as the interest is concerned. Bea- 
ver v. Magid, 56 Ga. App. 272, 192 S.E. 
497, 1937 Ga. App. LEXIS 333 (1937); 
Stephens v. Wilson, 58 Ga. App. 24, 197 
S.E. 350, 1938 Ga. App. LEXIS 173 (1938). 

Allowance of interest as additional 
damages improper absent evidence as 
to value after the date of conversion. Bea- 
ver v. Magid, 56 Ga. App. 272, 192 S.E. 
497, 1937 Ga. App. LEXIS 333 (1937). 


Verdict for Property Alone and Its 
Hire 


Plaintiff can elect to take money 
verdict in an action for personal 
property and its hire. Twiggs v. Cham- 
bers, 56 Ga. 279, 1876 Ga. LEXIS 264 
(1876). 


246 


44-12-151 


Plaintiff must make known an elec- 
tion before court instructs jury. Wil- 
son-Weesner-Wilkinson Co. v. Collier, 62 
Ga. App. 457, 8 S.E.2d 171, 1940 Ga. App. 
LEXIS 302 (1940). 

Plaintiff is entitled to receive hire 
during entire period between conver- 
sion and verdict, etc., including that 
period of time during which the property 
was in the hands of a sheriff. McLaurin v. 
Henry, 90 Ga. App. 864, 84 S.E.2d 713, 
1954 Ga. App. LEXIS 835 (1954). 

In a trover action where the bank 
wrongfully repossessed the injured party’s 
trailer, there was evidence to support the 
trial court’s award of hire damages under 
O.C.G.A. § 44-12-151(3), where the in- 
jured party’s husband testified that, after 
the trailer was seized, they were required 
to lease a trailer and that a fair rental 
value of the trailer was $100 per week; the 
trailer was seized on August 17, 1999, and 
trial began on March 20, 2001. Gateway 
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Bank & Trust v. Timms, 259 Ga. App. 299, 
577 S.E.2d 15, 2003 Ga. App. LEXIS 82 
(2008). 

Defendant cannot restrict plain- 
tiffs right of recovery. — A defendant 
in trover cannot, by a tender of the prop- 
erty to the plaintiff, together with reason- 
able hire as provided in O.C.G.A. § 44-12- 
153, restrict the plaintiff to the right to 
recover for the property alone and its hire, 
and thereby prevent the plaintiff from 
recovering a money verdict in the event it 
is established upon the trial that there 
has been a conversion. Hanner v. Trust 
Co., 49 Ga. App. 867, 176 S.E. 800, 1934 
Ga. App. LEXIS 578 (1934). 

Estoppel to claim hire. — Party to a 
trover action who actually had the prop- 
erty in possession would be estopped to 
claim hire during such period. McLaurin 
v. Henry, 90 Ga. App. 864, 84 S.E.2d 713, 
1954 Ga. App. LEXIS 835 (1954). 


RESEARCH REFERENCES 


ALR. 

Right to maintain a bill for accounting 
or discovery against one who has stolen or 
converted goods or received the same, 58 
A.L.R. 184. 

Time for exercise of option under a judg- 
ment in replevin for return of property or 
payment of specified sum, 67 A.L.R. 1497. 

Judgment in replevin as bar to action by 
plaintiff for consequential damages for 
wrongful seizure or conversion of prop- 
erty, 69 A.L.R. 655. 

Damages for wrongful removal or de- 
struction of fixtures, 69 A.L.R. 914. 

Waiver of tort and recovery in assump- 
sit for conversion as dependent on or af- 
fected by sale of the goods by the con- 
verter, 97 A.L.R. 250. 

Judgment in action for conversion or to 


recover possession of personal property, 
resulting from defalcation or misappro- 
priation, as res judicata of subsequent 
action for conversion or to recover posses- 
sion, 106 A.L.R. 1425. 

Right to satisfy judgment requiring re- 
turn of property in defendant’s possession 
by payment of damages, where return 
would subject defendant to loss, 159 
A.L.R. 546. 

Alternative judgment in replevin as giv- 
ing option to either party in regard to 
payment of damages or return of property, 
170 A.L.R. 122. 

Conclusive election of remedies as 
predicated of commencement of action, or 
its prosecution short of judgment on the 
merits, 6 A.L.R.2d 10. 


44-12-152. Determination of value of property. 


For personalty unlawfully detained, the plaintiff may recover a sum 
in the amount of the highest value which he is able to prove existed 
between the time of the conversion and the trial. 


History. 
Orig. Code 1863, § 3010; Code 1868, 


§ 38022; Code 1873, § 3077; Code 1882, 
§ 8077; Civil Code 1895, § 3917; Civil 
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Code 1910, § 4514; Code 1933, § 107-103. 
Law reviews. 
For comment on Rowland v. Gardner, 79 
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Ga. App. 153, 53 S.E.2d 198 (1949), see 12 
Ga. B. J. 79 (1949). 


JUDICIAL DECISIONS 


Applicability of section. — O.C.G.A. 
§ 44-12-152 applies when the plaintiff 
elects under O.C.G.A. § 44-12-150 to de- 
mand a verdict for damages alone, where 
the proof shows a conversion, and where 
the plaintiff was the absolute owner of the 
property at the date of conversion. Dunn v. 
Young, 22 Ga. App. 17, 95 S.E. 374, 1918 
Ga. App. LEXIS 107 (1918). 

Evidence regarding the original 
purchase is relevant for the jury to 
consider in arriving at their final figure. 
Hudson Properties, Inc. v. Citizens & S. 
Nat’l Bank, 168 Ga. App. 331, 308 S.E.2d 
708, 1983 Ga. App. LEXIS 2765 (1983). 

Plaintiff may recover highest 
proven value between time of conver- 
sion and trial. Bedgood v. Karp’s U- 
Drive-It Co., 80 Ga. App. 216, 55 S.E.2d 
654, 1949 Ga. App. LEXIS 807 (1949). 

Plaintiff may recover full value of 
property at date of conversion. Row- 
land v. Gardner, 79 Ga. App. 153, 53 
S.E.2d 198, 1949 Ga. App. LEXIS 605 
(1949) (For comment, see 12 Ga. B.J. 79 
(1949)). 

Recovery of both highest proved 
value and hire prohibited. — A plain- 
tiff is not entitled to recover both the 
highest proved value at any time between 
the conversion and the trial and also hire. 
Hayes v. O’Shield Buick Co., 94 Ga. App. 
177, 94 S.E.2d 44, 1956 Ga. App. LEXIS 
498 (1956). 

Term “highest proved value” means 
the highest value which the jury, from a 
consideration of all the proof, may fix. 
Sammons v. Copeland, 85 Ga. App. 318, 69 
S.E.2d 617, 1952 Ga. App. LEXIS 725 
(1952). 

The term “highest proved value” 
does not mean the highest estimate 
given by any witness as to its value during 
that period. Elder v. Woodruff Hdwe. & 
Mfg. Co., 9 Ga. App. 484, 71 S.E. 806, 1911 
Ga. App. LEXIS 194 (1911). 

“Time of the conversion” is the time 
when the defendant converted another’s 
property to own personal use. Woodham v. 


Cash, 15 Ga. App. 674, 84 S.E. 142, 1915 
Ga. App. LEXIS 34 (1915). 

It is competent to show quantity of 
plaintiff's interest. Zugar v. Glen Falls 
Indem. Co., 63 Ga. App. 660, 11 S.E.2d 
839, 1940 Ga. App. LEXIS 520 (1940). 

Amount of damages depends upon 
extent of right of possession. Zugar v. 
Glen Falls Indem. Co., 63 Ga. App. 660, 11 
S.E.2d 839, 1940 Ga. App. LEXIS 520 
(1940). 

Agreed price of sale is prima facie 
evidence of value of converted property. 
Young v. Durham, 15 Ga. App. 678, 84 S.E. 
165, 1915 Ga. App. LEXIS 35 (1915). 

Corpse not subject to valuation. — 
In an action regarding the alleged re- 
moval of eye tissue from a corpse without 
permission, because plaintiff had no pecu- 
niary interest in her husband’s corpse, the 
corneal tissue was not subject to valuation 
in the context of O.C.G.A. § 44-12-152. 
Bauer v. North Fulton Med. Ctr., Inc., 241 
Ga. App. 568, 527 S.E.2d 240, 1999 Ga. 
App. LEXIS 1673 (1999). 

Recovery of money damages cannot 
exceed amount alleged as value of 
articles, without an amendment covering 
the excess. Sappington v. Rimes, 21 Ga. 
App. 810, 95 S.E. 316, 1918 Ga. App. 
LEXIS 539 (1918); Morris v. Sheppard, 22 
Ga. App. 564, 96 S.E. 505, 1918 Ga. App. 
LEXIS 604 (1918). 

Measure of damages where prop- 
erty returned to owner prior to trial. 
— In an action for conversion, a party who 
had elected to sue for damages was en- 
titled to recover for the diminution in 
value of the property only for the time 
period between the alleged conversion and 
the property’s return, where the property 
had been returned prior to trial. Campbell 
v. Bausch, 195 Ga. App. 791, 395 S.E.2d 
267, 1990 Ga. App. LEXIS 718 (1990). 

Proper damages calculus was applied 
based on the highest value between a 
conversion of a bank’s security interest by 
a client of a securities broker and the trial 
since the bank did not regain the bank’s 
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collateral, regardless of whether the bro- 
ker retained the property until the com- 
mencement of trial. Amegy Bank Natl 
Ass’n v. Deutsche Bank Alex.Brown, 619 
Fed. Appx. 923, 2015 U.S. App. LEXIS 
13965 (11th Cir. 2015). 

Measure of damage is value of spe- 
cial interest where the plaintiff has no 
title, only a special interest in the prop- 
erty. Zugar v. Glen Falls Indem. Co., 63 
Ga. App. 839, 11 S.E.2d 839 (1940). 

Value of personalty including stock 
shares were recoverable. — Trial court 
was authorized to award a wife cash and 
stock as proceeds after a cooperative con- 
verted to a publicly held company, as: (1) 
the wife was entitled to receive the value 
of the equity account for the years 1987 to 
1993 as consideration for the relinquish- 
ment of the interest the wife held in the 
real estate; (2) such was consistent with 
the intent and spirit of the final decree; 
and (3) to rule otherwise would have left 
the wife with an illusory or meaningless 
asset. Cason v. Cason, 281 Ga. 296, 637 
S.E.2d 716, 2006 Ga. LEXIS 974 (2006). 

Value to buyers when sellers re- 
sume operation of restaurants. — In 
an action by the buyer of a restaurant 
against the sellers, alleging trespass, con- 
version, and breach of contract when the 
sellers re-entered the premises three 
months after the sale, changed the locks, 
and began operating the restaurant as the 
sellers’ own, there was some evidence sup- 
porting the jury’s award of $360,675 dam- 
ages to the buyer. Caldwell v. Church, 353 
Ga. App. 141, 836 S.E.2d 594, 2019 Ga. 
App. LEXIS 647 (2019). 

If plaintiff's property interest is less 
than that of absolute ownership, the 
measure of damages is the value of plain- 
tiffs interest therein. Horne v. Guiser 
Mfg. Co., 74 Ga. 790, 1885 Ga. LEXIS 399 
(1885); Bradley v. Burkett, 82 Ga. 255, 11 
S.E. 492, 1888 Ga. LEXIS 408 (1888); 
Holmes v. Langston & Woodson, 110 Ga. 
861, 36 S.E. 251, 1900 Ga. LEXIS 649 
(1900). 

One with qualified title recovers 
full value. — One having a right of pos- 
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session may sue a stranger or mere 
wrongdoer in trover, and recover the full 
value of the property, though one’s right of 
possession rests on only a qualified title. 
Chapes, Ltd. v. Anderson, 825 F.2d 357, 
1987 U.S. App. LEXIS 11316 (11th Cir. 
1987). 

Where title to property is held as 
security for debt, the plaintiff is entitled 
to recover only the amount of the debt. 
Elder v. Woodruff Hdwe. & Mfg. Co., 9 Ga. 
App. 484, 71 S.E. 806, 1911 Ga. App. 
LEXIS 194 (1911). 

Measure of damages where defen- 
dant recoups for conversion of prop- 
erty pledged to secure debt, in the 
absence of a special contract, is the actual 
value of the property at the time of the 
conversion with legal interest from the 
date of the conversion. Bennett v. Tucker 
& Pennington, 32 Ga. App. 288, 123 S.E. 
165, 1924 Ga. App. LEXIS 356 (1924). 

Accounting for collateral prerequi- 
site to recovery in conditional sale. — 
A conditional vendor, who has taken a 
note for the purchase price of the property, 
is not entitled to a money verdict unless 
the vendor has accounted for the note. 
Smith v. Commercial Credit Co., 28 Ga. 
App. 403, 111 S.E. 821, 1922 Ga. App. 
LEXIS 547 (1922); Williams v. C.C. Baggs 
Auto Co., 32 Ga. App. 253, 122 S.E. 805, 
1924 Ga. App. LEXIS 347 (1924). 

Stipulation in bill of lading disal- 
lowed. — A carrier cannot invoke a stipu- 
lation in a bill of lading that in the event 
of loss, the measure of damages shall be 
the value of the property at the time and 
place of shipment. Merchants’ & Miners’ 
Transp. Co. v. Moore & Co., 124 Ga. 482, 
52 S.E. 802, 1905 Ga. LEXIS 756 (1905). 

Interest erroneously awarded writ- 
ten off verdict. — Where the plaintiff is 
not entitled to interest as part of his 
damages, the judgment will be reversed 
unless the plaintiff writes it off from the 
verdict. Barnett & Co. v. Thompson, 37 
Ga. 335, 1867 Ga. LEXIS 168 (1867). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

18 Am. Jur. 2d, Conversion, § 138. 
C.J.S. 

89 C.J.S., Trover and Conversion, 
§ 136. 

ALR. 

Deductions on account of labor or ex- 
penditures in fixing damages for conver- 
sion, 44 A.L.R. 1321. 

Measure of damages for carrier’s con- 
version of goods, 56 A.L.R. 1171. 

Allowance as damages for conversion of 
commodities or chattels of fluctuating 
value, or increase in market value after 
the time of conversion, 87 A.L.R. 817. 

Rights of owner of stolen money as 


against one who won it in gambling trans- 
action from thief, 44 A.L.R.2d 1242. 

Measure of damages for conversion or 
loss of commercial paper, 85 A.L.R.2d 
1349. 

Measure of damages for conversion of 
corporate stock or certificate, 31 A.L.R.3d 
1286. 

Valuation of wearing apparel or house- 
hold goods kept by owner for personal use, 
in action for loss or conversion of, or injury 
to, such property, 34 A.L.R.3d 816. 

Elements and measure of damages re- 
coverable from bailee for loss, destruction, 
or conversion of personal papers, photo- 
graphs, or paintings, 9 A.L.R.4th 1245. 


44-12-153. Tender of property and hire; effect on costs. 


In actions for the recovery of personal property, if the defendant 


disclaims all title and tenders the property to the plaintiff when he files 
his answer, together with reasonable hire for the same since the 
conversion, the costs of the action shall be paid by the plaintiff unless he 


proves a previous demand of the defendant and a refusal to deliver. 


History. 
Orig. Code 1863, § 2989; Code 1868, 
§ 3002; Code 1873, § 3057; Code 1882, 


§ 3057; Civil Code 1895, § 3897; Civil 
Code 1910, § 4494; Code 1933, § 107-104. 


JUDICIAL DECISIONS 


Defendant has right to tender prop- 
erty at first term. Zachos v. Rowland, 80 
Ga. App. 31, 55 S.E.2d 166, 1949 Ga. App. 
LEXIS 763 (1949). 

If defendant makes valid tender, 
defendant is entitled to be dis- 
charged and not subjected to a judgment 
for any sum, either hire, value, or costs. 
Harris v. Barry Fin. Co., 76 Ga. App. 663, 
47 S.E.2d 201, 1948 Ga. App. LEXIS 436 
(1948). 

Plaintiffs recovery rights unre- 
stricted by tender after first term. — 
A defendant in trover cannot, after the 
first term, by a tender of the property to 
the plaintiff, together with reasonable 
hire, restrict the plaintiff to the right to 
recover for the property alone and its hire, 
and thereby prevent the plaintiff from 
recovering a money verdict in the event it 
is established upon trial that there has 


been a conversion. Hanner v. Trust Co., 49 
Ga. App. 867, 176 S.E. 800, 1934 Ga. App. 
LEXIS 578 (1934). 

The plaintiff in a trover case, where the 
defendant does not at the first term tender 
the property to the plaintiff, has at his 
option the right to demand a verdict for 
the property alone, and its hire, if any, or 
for damages alone. White v. Dalton, 55 Ga. 
App. 768, 191 S.E. 386, 1937 Ga. App. 
LEXIS 494 (1937). 

An amendment after the first term, 
making a tender of the property, may be 
permitted, but it will not affect the pay- 
ment of costs. Woodruff Mach. Mfg. Co. v. 
Griffin, 17 Ga. App. 529, 87 S.E. 808, 1916 
Ga. App. LEXIS 755 (1916). 

Elements of damages. — Damages 
may consist of the highest proved value of 
the property between the date of the con- 
version and the date of the trial without 
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hire or interest, or the value of the prop- 
erty at the date of the conversion with 
interest thereon from that date to the date 
of the trial. White v. Dalton, 55 Ga. App. 
768, 191 S.E. 386, 1937 Ga. App. LEXIS 
494 (1937). 

Tender of hire unnecessary where 
unrequested. — In an action to recover a 
truck, it was not necessary for the defen- 
dant to tender reasonable hire for the 
truck since the date of the conversion in 
order to comply with requirements of 
0.C.G.A. § 44-12-153, since the plaintiff 
asked for no hire. Harris v. Barry Fin. Co., 
76 Ga. App. 663, 47 S.E.2d 201, 1948 Ga. 
App. LEXIS 436 (1948). 

Tender of less than all of property is 
insufficient and will not prevent the 
plaintiff from proceeding with the action 
and electing a money verdict. Hogan v. 
Maxey, 121 Ga. App. 490, 174 S.E.2d 208, 
1970 Ga. App. LEXIS 1263 (1970). 

The requirements of O.C.G.A. § 44-12- 
153 cannot be taken as having been met 
when the alleged tender of the automobile 
consisted of an offer to return it stripped 
of various parts of the machinery with 
which it was equipped when received by 
the defendant, and likewise stripped of 
the various portions of the equipment 
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which had been substituted for the origi- 
nal equipment by the defendant me- 
chanic. Chalker & Russell v. Savannah 
Motor Car Co., 37 Ga. App. 532, 140 S.E. 
916, 1927 Ga. App. LEXIS 395 (1927). 

Tender of property during closing 
argument too late. — Where, during the 
argument of the case by the plaintiffs 
counsel in conclusion, the defendant’s at- 
torney tendered back to plaintiff the prop- 
erty involved for the purpose of mitigating 
the damages, the tender was too late. 
Dugas Corp. v. Georgia Power Co., 43 Ga. 
App. 536, 159 S.E. 592, 1931 Ga. App. 
LEXIS 451 (1931). 

Proof of demand and refusal to de- 
liver unnecessary where defendant 
admitted possession in defendant’s an- 
swer and denied plaintiffs right of posses- 
sion, contending unconditionally that 
such right was solely in defendant. Smith 
v. C.LT. Corp., 186 Ga. 199, 197 S.E. 322, 
1938 Ga. LEXIS 586 (1938). 

Money verdict denied where an- 
swer meets O.C.G.A. § 44-12-153’s re- 
quirements. — Where an answer meets 
the requirements of O.C.G.A. § 44-12- 
153, the plaintiff cannot have a money 
verdict for the value of the property. Tram- 
mell v. Mallory Bros. & Co., 115 Ga. 748, 
42 S.E. 62, 1902 Ga. LEXIS 563 (1902). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

18 Am. Jur. 2d, Conversion, § 93. 
C.J.S. 

89 C.J.S., Trover and Conversion, 
§ 186. 


ALR. 

Mere detention of or failure to deliver 
chattels after demand as conversion, 129 
A.L.R. 638. 


44-12-154. Setoff and recoupment in action involving purchase 
money contract; judgment; lien of defendant. 


When personal property is sold and the vendor retains the title until 
all the purchase money is paid, if the vendor or his assigns shall bring 
an action to recover the possession of such personal property, the 
defendant in the action may plead as a setoff any demand or claim that 
he may have against the plaintiff or may recoup any damages that he 
has sustained by reason of any failure of consideration, any defects in 
the personal property, or any breach of contract by the plaintiff whereby 
the defendant has in any way been injured or damaged. If the plaintiff 
elects to take a money judgment for the value of the property, the 
amount of the setoff or damages allowed the defendant by the jury shall 
be deducted from the value of the property and the amount allowed for 
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the hire or use thereof and the plaintiff shall only recover the excess; 
but, if the amount of the setoff or damages allowed the defendant shall 
exceed the value of the property and the hire thereof, the defendant 
shall have judgment against the plaintiff for such excess. If the plaintiff 
elects to take a judgment for the property, the amount allowed the 
defendant as the setoff or damages shall be a lien on such property 


superior to all other liens except liens for taxes. 


History. 
Ga. L. 1903, p. 84, § 1; Civil Code 1910, 
§ 4484; Code 1933, § 107-102. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SETOFF OR RECOUPMENT 
1. In GENERAL 
2. RIGHTS OF VENDOR 
3. RIGHTS OF VENDEE 


General Consideration 


Purpose of section. — O.C.G.A. § 44- 
12-154 seeks to establish a means of ad- 
justing the equities between a purchaser 
and seller when goods are repossessed. 
Sizemore v. Beeler, 94 Ga. App. 414, 94 
S.E.2d 773, 1956 Ga. App. LEXIS 561 
(1956). 

Scope of section. — O.C.G.A. § 44-12- 
154 is limited to suits brought to recover 
personal property where the vendor re- 
tains title. Powers v. Wren, 198 Ga. 316, 
31 S.E.2d 713, 1944 Ga. LEXIS 413 
(1944); Hayes v. O’Shield Buick Co., 94 
Ga. App. 177, 94 S.E.2d 44, 1956 Ga. App. 
LEXIS 498 (1956); Wilkes v. Sheppard, 
104 Ga. App. 710, 122 S.E.2d 534, 1961 
Ga. App. LEXIS 778 (1961). 

O.C.G.A. § 44-12-154 is sufficiently 
broad to include not only the immediate 
assignee of the vendor, but also the as- 
signee of such assignee. Jordan v. Invest- 
ment Corp., 39 Ga. App. 148, 146 S.E. 498 
(1929). 

Conditional sale is created where a 
written agreement to purchase a herd of 
cattle is selected by the vendee, providing 
for installment payments and for the re- 
tention of the title in the vendor until full 
payment of the purchase price, accompa- 
nied by delivery of the cattle selected and 


part payment of the purchase money. 
Sizemore v. Beeler, 94 Ga. App. 414, 94 
S.E.2d 773, 1956 Ga. App. LEXIS 561 
(1956). 

Trover action maintainable upon 
default. — Where property is conveyed 
by a conditional sales contract the vendor 
retains title thereto until the purchase 
price is paid and, in case of default in the 
payment of the purchase price, the vendor, 
or the holder of the conditional sales con- 
tract, may maintain trover to obtain pos- 
session of the property from one in posses- 
sion of the same. Stanfield v. Crawley, 74 
Ga. App. 79, 39 S.E.2d 88, 1946 Ga. App. 
LEXIS 462 (1946). 

Trover action based upon reten- 
tion-of-title contract of sale amounts 
to rescission of the contract insofar as 
the plaintiff is concerned, and the defen- 
dant or purchaser may elect to treat the 
proceeding as a rescission and recover 
what plaintiff has paid on the purchase 
price less hire or plaintiff may elect to 
stand on the contract. Columbia Loan Co. 
v. Parks, 213 Ga. 723, 101 S.E.2d 720, 
1958 Ga. LEXIS 259 (1958). 

Rescission embraces accounting 
between parties. — A trover action 
based on rescission of a conditional sale 
contract necessarily embraces an account- 
ing between the parties and is res judicata 
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as to the equities between them. Sizemore 
v. Beeler, 94 Ga. App. 414, 94 S.E.2d 773, 
1956 Ga. App. LEXIS 561 (1956); J.G.T., 
Inc. v. Brunswick Corp., 119 Ga. App. 719, 
168 S.E.2d 847, 1969 Ga. App. LEXIS 
1221 (1969). 

Issue in trover action is ordinarily 
one of title. J.G.T., Inc. v. Brunswick 
Corp., 119 Ga. App. 719, 168 S.E.2d 847, 
1969 Ga. App. LEXIS 1221 (1969). 


Setoff or Recoupment 
1. In General 


Procedure for pleading setoff is not 
limited to conditional vendees. J.G.T., 
Inc. v. Brunswick Corp., 119 Ga. App. 719, 
168 S.E.2d 847, 1969 Ga. App. LEXIS 
1221 (1969). 

Condition of property relevant to 
setoff issue. — Testimony that cattle 
when repossessed were not as fat or in as 
good a condition as when they were sold to 
the defendants, is relevant on the issue 
made by the defendant in defendant’s plea 
of setoff, as the plaintiff is entitled to 
credit for any extraordinary depreciation 
in the value of the herd. Sizemore v. 
Beeler, 94 Ga. App. 414, 94 S.E.2d 773, 
1956 Ga. App. LEXIS 561 (1956). 

Amount of damages allowed on sus- 
taining plea of recoupment may be in 
an amount greater than the defendant 
has paid to plaintiff under the contract 
although less than the combined sums 
paid by defendant to plaintiff and plain- 
tiffs assignor under the contract. Colum- 
bia Loan Co. v. Parks, 213 Ga. 723, 101 
S.E.2d 720, 1958 Ga. LEXIS 259 (1958) 
(case decided prior to adoption of U.C.C.). 

Measure of damages in retention- 
title contract. — In a suit in trover by 
the vendor to recover of the purchaser 
personalty sold to which the vendor has 
retained title, the measure of damages is 
the balance due on the contract, with 
interest, provided it does not exceed the 
value of the property at the time of the 
conversion, with interest or hire, or the 
highest proved value between the conver- 
sion and the trial. Dasher v. International 
Harvester Co. of Am., 42 Ga. App. 130, 155 
S.E. 211, 1930 Ga. App. LEXIS 259 (1930). 

Insufficient plea of payment. — A 
plea of payment which fails to allege with 
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reasonable certainty when, how, and to 
whom the payment was made is insuffi- 
cient. Williford v. Phillips, 49 Ga. App. 
223, 174 S.E. 641, 1934 Ga. App. LEXIS 
339 (1934). 

Agreed purchase money expressed 
in contract is prima facie evidence of 
value of property. Dasher v. Interna- 
tional Harvester Co. of Am., 42 Ga. App. 
130, 155 S.E. 211, 1930 Ga. App. LEXIS 
259 (1930). 

Amount of deductions for vendee’s 
use of property is within sound dis- 
cretion of triers of fact. Sizemore v. 
Beeler, 94 Ga. App. 414, 94 S.E.2d 773, 
1956 Ga. App. LEXIS 561 (1956). 

Instruction proper absent plea of 
setoff or recoupment. — In trover ac- 
tion for value of automobile a charge to 
the effect that plaintiff might recover the 
highest value which plaintiff proves be- 
tween the time of conversion and the trial 
is not erroneous as withdrawing from the 
consideration of the jury repairs made by 
a mechanic where no special plea of setoff 
or recoupment was filed by defendant. 
Meders v. Wirchball, 83 Ga. App. 408, 63 
S.E.2d 674, 1951 Ga. App. LEXIS 877 
(1951). 

Judgment authorizing recovery of 
property is bar to subsequent action 
of an accounting for payments made in 
excess of the rental value of the property 
by a vendee. Cowart v. Brigman Motors 
Co., 32 Ga. App. 123, 122 S.E. 645, 1924 
Ga. App. LEXIS 309 (1924). 


2. Rights of Vendor 


Vendor entitled to deduct proper- 
ty’s rental value. — The vendor is en- 
titled to deduct from installment pay- 
ments the reasonable rental value while 
the property is in the hands of the vendee 
under the sale contract. Sizemore v. 
Beeler, 94 Ga. App. 414, 94 S.E.2d 773, 
1956 Ga. App. LEXIS 561 (1956). 

Plaintiff entitled to judgment for 
unpaid balance with interest. — 
Where the defendant merely pleads that 
defendant has made certain payments, 
the plaintiff is entitled to a judgment for 
the unpaid balance of the principal debt 
with interest thereon. Smith v. Commer- 
cial Credit Co., 28 Ga. App. 403, 111 S.E. 
821, 1922 Ga. App. LEXIS 547 (1922). 
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Rights of Vendor (Cont'd) 


Where the value of the property, as 
expressed in a contract, is uncontradicted 
by the evidence as to the value, the plain- 
tiff is entitled to recover in an amount 
representing the balance due on the con- 
tract with interest. Dasher v. Interna- 
tional Harvester Co. of Am., 42 Ga. App. 
130, 155 S.E. 211, 1930 Ga. App. LEXIS 
259 (1930). 


3. Rights of Vendee 


Vendee entitled to accounting for 
return of purchase money paid by 
him. — Where the vendor in a conditional 
sale contract upon default of the pur- 
chaser brings trover and either elects or is 
by operation of law forced into the position 
of electing to take a judgment for the 
property itself, the vendee is entitled un- 
der proper pleading to an accounting for 
the purchase money paid by the vendee, 
less amounts covering the reasonable 
value of the use of the property while in 
the vendee’s possession and any deprecia- 
tion over and above ordinary wear and 
tear. Sizemore v. Beeler, 94 Ga. App. 414, 
94 S.E.2d 773, 1956 Ga. App. LEXIS 561 
(1956). 

Vendee must account for deprecia- 
tion and the value of the property to 
vendee while it was in vendee’s posses- 
sion. Sizemore v. Beeler, 94 Ga. App. 414, 
94 S.E.2d 773, 1956 Ga. App. LEXIS 561 
(1956). 

Burden on defendant to file equi- 
table plea where the defendant seeks to 
recover payments made toward the pur- 
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chase price. Sizemore v. Beeler, 94 Ga. 
App. 414, 94 S.E.2d 773, 1956 Ga. App. 
LEXIS 561 (1956). 

Equity, once the defendant files a proper 
plea, will attempt to place the vendor and 
vendee in status quo by crediting the 
vendor with the rental value of the prop- 
erty and any damage sustained while in 
the vendee’s hands, and crediting the 
vendee with payments made toward the 
purchase price. Sizemore v. Beeler, 94 Ga. 
App. 414, 94 S.E.2d 773, 1956 Ga. App. 
LEXIS 561 (1956). 

The defendants, in response to a trover 
action for the recovery of a herd of cattle 
purchased by defendants and in which 
title was retained by the vendor, has a 
right to plead and prove that by reason of 
a partial failure of consideration due to 
the fact that certain of the cows were 
diseased and had to be destroyed, and 
that by reason of having made part pay- 
ment on the purchase price stated in the 
contract, they had paid the full value of 
the property and were entitled to retain it. 
Sizemore v. Beeler, 94 Ga. App. 414, 94 
S.E.2d 773, 1956 Ga. App. LEXIS 561 
(1956). 

Where the assignee of a purchase- 
money retention title contract and notes 
elects to rescind the contract and bring 
trover against the vendee upon the lat- 
ter’s failure to make the instalment pay- 
ments, the defendant may plead and 
prove a failure of consideration as to the 
property purchased, and a partial failure 
of consideration will constitute a defense 
pro tanto to the action. Columbia Loan Co. 
v. Parks, 97 Ga. App. 76, 102 S.E.2d 46, 
1958 Ga. App. LEXIS 707 (1958). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

18 Am. Jur. 2d, Conversion, § 89. 
C.J.S. 

89 C.J.S., Trover and Conversion, 
$$ 180, 189. 
ALR. 

Indebtedness of plaintiff to defendant or 
latter’s claim of indebtedness as defense 


or mitigation of damages in civil action for 
conversion or replevin, 100 A.L.R. 1376. 

Right of conditional buyer to maintain 
action for conversion and damages recov- 
erable as affected by defendant’s recogni- 
tion conditional seller’s title or rights, 116 
A.L.R. 904. 
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44-12-155. Alternative verdict; effect as first lien pending pay- 
ment of judgment. 


An alternative verdict in an action of trover vests the title to the 
property in the plaintiff to the extent that until the judgment is paid by 
the defendant such judgment shall constitute the first lien on the 
property to the exclusion of all other claims whatsoever. 


History. Code 1873, § 3079; Code 1882, § 3079; 
Laws 1830, Cobb’s 1851 Digest, p. 500; Civil Code 1895, § 3920; Civil Code 1910, 
Code 1863, § 3012; Code 1868, § 3024; § 4517; Code 1933, § 107-106. 


JUDICIAL DECISIONS 


Election of money judgment cre- sued for, and a general lien upon all other 
ates lien on property. — Where a money property of the defendant. McWilliams v. 
judgment is elected, this judgment be- Hemingway, 80 Ga. App. 843, 57 S.E.2d 
comes a special lien upon the property 623, 1950 Ga. App. LEXIS 795 (1950). 


RESEARCH REFERENCES 


ALR. direction for return of property, 144 A.L.R. 
Judgment in replevin as implying a 1149. 


44-12-156. Effect of judgment for damages in trover; priority. 


When a verdict for damages is rendered in favor of a plaintiff in 
trover and a judgment is entered thereon, the verdict and judgment 
shall not have the effect of changing the property which is the subject 
matter of the action or of vesting the same in the defendant in the 
action until after the damages and costs recovered by the plaintiff in the 
action are paid off and discharged. However, the verdict and judgment 
shall subject the property to sale under and by virtue of an execution 
issuing upon the judgment in the action of trover and shall make the 
property liable to the payment of the damages and costs recovered in 
the action in preference to any other judgment, order, or decree against 
the defendant in such action. 


History. Code 1878, § 3585; Code 1882, § 3585; 
Laws 1830, Cobb’s 1851 Digest, p. 499; Civil Code 1895, § 5358; Civil Code 1910, 
Code 1863, § 3504; Code 1868, § 3527; § 5958; Code 1933, § 110-514. 


44-12-157. Effect of destruction of or injury to property on 
defendant’s liability. 


Pending a trover action, the death or destruction of or material injury 
to the property in dispute shall be no defense to a mere wrongdoer. If 
the defendant is a bona fide claimant and the injury arises from an act 
of God and is in no way the result of the defendant’s conduct, the jury 
may take the death, destruction, or material injury of the property into 
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consideration; but in no case shall such an event cast the costs upon the 


plaintiff. 


History. 
Orig. Code 1863, § 3011; Code 1868, 
§ 3023; Code 1882, § 3078; Civil Code 


1895, § 3919; Civil Code 1910, § 4516; 
Code 1933, § 107-107. 
JUDICIAL DECISIONS 
Applicability of O.C.G.A. § 44-12- under a conditional bill of sale. Moon v. 
157. — O.C.G.A. § 44-12-157 applies Wright, 12 Ga. App. 659, 78 S.E. 141, 1913 
where one takes possession of livestock Ga. App. LEXIS 689 (1913). 
RESEARCH REFERENCES 


Am. Jur. 2d. 
18 Am. Jur. 2d, Conversion, § 55. 


C.J.S. 
89 C.J.S., Trover and Conversion, § 83. 


44-12-158. Fees and costs when $100.00 or less is involved. 


In an action of trover or bail trover where the principal amount is 
$100.00 or less or where the value of the property sought to be 
recovered is $100.00 or less, the costs in such an action of trover or bail 
trover in the trial court shall be $5.00 which shall be equally divided to 
cover the services of the clerk of the court and the sheriff; provided, 
however, that the sheriff may also collect the additional amount of costs 
as provided by law for serving subpoenas upon witnesses; and provided, 
further, that clerks of the superior courts shall be entitled to receive the 
same fees as in other civil cases for performing the duties required of 
them in cases of trover or bail trover regardless of the amount involved 


in such cases of trover or bail trover. 


History. 
Ga. L. 1924, p. 85, § 1; Code 1933, 
§ 107-207; Ga. L. 1972, p. 664, § 3. 


Part 2 


Batt In TRovEeR PROCEEDINGS 


JUDICIAL DECISIONS 


Purpose of bail trover is to recover 
specific property, or for its conversion by 
the defendant. Harper v. Jeffers, 139 Ga. 
756, 78 S.E. 172, 1913 Ga. LEXIS 594 
(1918). 

Bail process is permitted in order that 
security may be had for the forthcoming of 


the property, or, in default thereof, that 
the specific property may be seized. 
Harper v. Jeffers, 139 Ga. 756, 78 S.E. 
172, 1913 Ga. LEXIS 594 (1918). 
Applicability of O.C.G.A. § 44-12- 
158. — Action of trover is not applicable to 
recovering a sum of money which may be 
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due and unpaid. Harper v. Jeffers, 139 Ga. 
756, 78 S.E. 172, 1913 Ga. LEXIS 594 
(1918). 

Recovery of property sold where 
title retained as security. — One of the 
legal and legitimate purposes of a bail 
process in trover is to recover the property 
or its value, or, where the property has 
been sold by the plaintiff and title re- 
tained for security of the debt, recover the 
balance due on the debt, or where the 
property is not forthcoming, to arrest the 
defendant and incarcerate the defendant 
in jail. Powell v. E. Tris Napier Co., 50 Ga. 
App. 560, 178 S.E. 761, 1935 Ga. App. 
LEXIS 218 (1935). 

Bail trover as to automobile sold 
under conditional sales contract. — 
When a plaintiff brings a bail trover pro- 
ceeding against a defendant and takes 
possession of an automobile sold to the 
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defendant under the conditional sale con- 
tract, it rescinds the contract of sale be- 
tween its transferor and the defendant, 
and the defendant is entitled to have 
restored to the amount paid on the pur- 
chase price of the automobile, less its hire 
for the time defendant had the use and 
possession thereof and less any damage to 
the same or depreciation thereof in value. 
GMAC v. Coggins, 49 Ga. App. 23, 174 
S.E. 260, 1934 Ga. App. LEXIS 244 (1934). 
Malicious abuse of bail process in 
trover. — It is not a malicious abuse of 
bail process in trover that it was insti- 
tuted and sued out for a purpose for which 
it was not lawfully and legitimately in- 
tended, where it was not put to such 
unlawful and unintended use. Powell v. E. 
Tris Napier Co., 50 Ga. App. 560, 178 S.E. 
761, 1935 Ga. App. LEXIS 218 (1935). 


44-12-170. Sale of perishable or other property in absence of 
replevy; amount of money verdict for plaintiff. 


Whenever any officer has taken possession of any property under 
process in any case of trover and the property remains in the hands of 
the officer because neither the plaintiff nor the defendant replevies the 
property, if the property is of a perishable nature or liable to deterio- 
ration from keeping or if there is expense involved in keeping the 
property, the property may be sold under Code Section 9-13-163; 
provided, however, if the property is sold, the plaintiff, in case of 
recovery, shall be entitled only to a money verdict for the amount of the 
proceeds of such sale together with any hire or interest from the date of 
conversion to the date of seizure found by the jury. 


History. 
Ga. L. 1887, p. 59, § 1; Civil Code 1895, 


§ 4607; Civil Code 1910, § 5153; Code 
1938, § 107-204. 


JUDICIAL DECISIONS 


Applicability of O.C.G.A. § 44-12- 
170. — O.C.G.A. § 44-12-170 applies only 
where the property is not replevied. Phil- 
lips v. Taber, 83 Ga. 565, 10 S.E. 270, 1889 
Ga. LEXIS 113 (1889). 


Proceeds of sale stand in lien of 
property itself. Glissen v. Heggie Bros., 
105 Ga. 30, 31 S.E. 118, 1898 Ga. LEXIS 
440 (1898). 


RESEARCH REFERENCES 


C.J.S. 
89 C.J.S., Trover and Conversion, 
§ 222. 
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44-12-171. Recovery by defendant in trover action when plain- 


tiff had replevied property. 


When the plaintiff in a trover action has replevied the property and 
on the trial of the case fails to recover or dismisses his petition, the 
defendant may recover the property and its hire or the sworn value 
placed upon the property in the petition instead of suing on the replevy 


bond. 


History. 
Code 1933, § 107-209. 
History of Section. 
This Code section is derived from the 


decision in Marshall v. Livingston, 77 Ga. 
21 (1886). 


JUDICIAL DECISIONS 


The law entertains an impartial 
reciprocity of protection as to the 
rights of the plaintiff and defendant. 
McLaurin v. Henry, 90 Ga. App. 864, 84 
S.E.2d 713, 1954 Ga. App. LEXIS 835 
(1954). 

Under the doctrine of reciprocity of pro- 
tection, a recognizance given by either 
party should not be deemed a substitute 
for the property, and the giving or not 
giving of a bail bond should not affect the 
rights of the parties as to other features of 
the case. McLaurin v. Henry, 90 Ga. App. 
864, 84 S.E.2d 713, 1954 Ga. App. LEXIS 
835 (1954). 

Failure of plaintiff to recover 
means failure to recover on the mer- 
its of plaintiff's cause. Futch v. Automo- 
bile Fin., Inc., 89 Ga. App. 634, 80 S.E.2d 
697, 1954 Ga. App. LEXIS 532 (1954). 

Either party prevailing in bail tro- 
ver proceedings has the same right of 
election as to whether the party will 
recover damages, the value of the prop- 
erty, or the property and its hire. McLau- 
rin v. Henry, 90 Ga. App. 864, 84 S.E.2d 
713, 1954 Ga. App. LEXIS 835 (1954). 

Under O.C.G.A. § 44-12-171, when the 
plaintiff has replevied the property and on 
the trial of the case fails to recover or 
dismisses the petition, the defendant has 
the same remedy, that is, of recovering the 
property and its hire or the sworn value 
thereof according to the petition. McLau- 
rin v. Henry, 90 Ga. App. 864, 84 S.E.2d 
713, 1954 Ga. App. LEXIS 835 (1954). 

If a defendant prevails and elects to 
take the property and its hire, defen- 


dant is entitled to hire during the time the 
property is in the sheriffs possession 
where it is levied upon under bail process 
and not replevied by either party. McLau- 
rin v. Henry, 90 Ga. App. 864, 84 S.E.2d 
713, 1954 Ga. App. LEXIS 835 (1954). 

If plaintiff fails in proceeding, all 
rights acquired by virtue of proceed- 
ing must fall with it. Stewart v. Hasty, 77 
Ga. App. 524, 48 S.E.2d 757, 1948 Ga. 
App. LEXIS 591 (1948). 

Effect of dismissal of petition. — 
Although a dismissal may not preclude 
the plaintiff from gaining possession by 
another or from establishing a right to the 
property in some future proceeding, the 
necessary result is that the plaintiff is not 
entitled to hold the property under color of 
a process which no longer subsists. 
O.C.G.A. § 44-12-171 places the property 
back into the defendant’s hands or re- 
quires the plaintiff to pay over its value. 
Stewart v. Hasty, 77 Ga. App. 524, 48 
S.E.2d 757, 1948 Ga. App. LEXIS 591 
(1948). 

Dismissal obtained by fraud or mu- 
tual mistake of law. — Although the 
defendant in an instance of voluntary dis- 
missal by the plaintiff is ordinarily en- 
titled to a restitution judgment ipso facto, 
where the dismissal is obtained by fraud, 
or is due to a mutual mistake of law upon 
the part of the counsels for both parties as 
to its effect, the only effect of the dismissal 
would be a mere failure by the plaintiff to 
recover. Stewart v. Hasty, 77 Ga. App. 524, 
48 S.E.2d 757, 1948 Ga. App. LEXIS 591 
(1948). 
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Reinstatement of action. — If, as a 
result of fraud or a mutual mistake of law, 
the plaintiff makes a motion during the 
same term as the original action to rein- 
state the action for the purpose of having 
it tried upon its merits, the action will be 
reinstated. Stewart v. Hasty, 77 Ga. App. 
524, 48 S.E.2d 757, 1948 Ga. App. LEXIS 
591 (1948). 

Court lacks authority to reinstate 
dismissed action. — In the absence of a 
showing of fraud or of a mutual mistake of 
law, when a plaintiff voluntarily dismisses 
a petition, whether for good or bad reason, 
the court has no authority or discretion, 
over objection by defendant, to reinstate 
the action. Stewart v. Hasty, 77 Ga. App. 
524, 48 S.E.2d 757, 1948 Ga. App. LEXIS 
591 (1948). 

Judgment of dismissal is judgment 
for restoration of property. — When 
the plaintiff brings an action of bail trover 
and neither party replevies the property 
which remains in custodia legis, and the 
plaintiff dismisses the action, a judgment 
of dismissal is, in effect, a judgment for 
the restoration of the property. Household 
Fin. Corp. v. Pugmire Lincoln-Mercury, 
Inc., 123 Ga. App. 428, 181 S.E.2d 292, 
1971 Ga. App. LEXIS 1252 (1971). 

Petition, is fatally defective if it fails 
to allege that the plaintiff in the trover 
action had replevied the property, or that 
the plaintiff had dismissed the action or 
failed to recover on the merits. Futch v. 


RIGHTS IN PERSONALTY 


44-12-171 


Automobile Fin., Inc., 89 Ga. App. 634, 80 
S.E.2d 697, 1954 Ga. App. LEXIS 532 
(1954). 

Even if the defendant elects to take a 
money verdict for the value of the prop- 
erty, defendant will not be entitled to it 
where, in defendant’s sworn petition, the 
plaintiff did not allege the separate value 
of the property recovered by the defendant 
and the jury made no finding as to its 
value. Betts v. Mathews, 72 Ga. App. 678, 
34 S.E.2d 729, 1945 Ga. App. LEXIS 670 
(1945). 

If the defendant fails to replevy the 
property when taken and seized by the 
sheriff, that officer is required to deliver it 
to the plaintiff, or the plaintiffs attorney 
or agent, upon the plaintiffs entering into 
like recognizance with security. Marshall 
v. Livingston, 77 Ga. 21, 1886 Ga. LEXIS 
273 (1886). 

Presumption created when defen- 
dant fails to take verdict for property 
value. — Where defendant did not elect to 
take a verdict for the sworn value placed 
upon the property in the petition, and the 
verdict was for the defendant for some of 
the property, the presumption is that de- 
fendant so elected to take the property, 
and if defendant did not so elect before 
judgment, defendant waives the right by 
not speaking and having the verdict cor- 
rected before the jury dispersed. Betts v. 
Mathews, 72 Ga. App. 678, 34 S.E.2d 729, 
1945 Ga. App. LEXIS 670 (1945). 


RESEARCH REFERENCES 


ALR. 

Previous demand as a condition of re- 
plevin or trover against innocent pur- 
chaser of stolen chattels, 51 A.L.R. 1465. 

Judgment in replevin as implying a 
direction for return of property, 65 A.L.R. 
1302; 144 A.L.R. 1149. 

Right of one joint owner of personal 
property to maintain against third person 
replevin, detinue, trover, or other action 


recover possession or damages, 110 A.L.R. 
353. 

Setoff, counterclaim, and recoupment in 
replevin or other action for possession of 
personal property, 151 A.L.R. 519. 

Voluntary dismissal of replevin action 
by plaintiff as affecting defendant’s right 
to judgment for the return or value of the 
property, 24 A.L.R.3d 768. 
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44-12-190 


ARTICLE 5 


DISPOSITION OF UNCLAIMED PROPERTY 


Cross references. 

Archeological exploration, excavation, 
or surveying, § 12-3-52. 

Submerged cultural resources, § 12-3- 
80. 

Disposition of abandoned motor ve- 
hicles, § 40-11-1 et seq. 

Editor’s notes. 

Ga. L. 1990, p. 1506, § 1, effective July 
1, 1990, repealed the Code sections for- 
merly codified in this article and enacted 
the current article. The former article 
consisted of Code Sections 44-12-190 
through 44-12-222 and was based on Ga. 


L. 1972, p. 762, §§ 1 through 31 and § 33; 
Ga. L. 1976, p. 203, § 1; Ga. L. 1976, p. 
556, § 1; Ga. L. 1981, p. 977, §§ 1 and 3; 
Ga. L. 1981, p. 1330, § 1; Ga. L. 1982, p. 3, 
§ 44; Ga. L. 1982, p. 1787, §§ 1, 2; Ga. L. 
1984, p. 517, § 1; Ga. L. 1984, p. 575, §§ 1 
through 5; Ga. L. 1985, p. 149, § 44; Ga. 
L. 1985, p. 283, § 1; Ga. L. 1985, p. 912, 
§ 1; Ga. L. 1985, p. 1097, §§ 1, 2; Ga. L. 
1986, p. 10, § 44; Ga. L. 1987, p. 541, § 1; 
Ga. L. 1989, p. 14, § 44; Ga. L. 1989, p. 
946, § 111, and Ga. L. 1989, p. 1115, §§ 1 
through 3. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, §§ 1 et seq., 6. 27 
Am. Jur. 2d, Escheat, § 1 et seq. 

C.J.S. 

1C.J.S., Abandonment, § 1 et seq. 30A 

C.J.S., Escheat, § 1 et seq. 


44-12-190. Short title. 


ALR. 

Constitutionality, construction, and ap- 
plication of statutes relating to disposition 
of old bank deposits, 151 A.L.R. 836. 

Validity, construction, and application 
of lost or abandoned goods statutes, 23 
A.L.R.4th 1025. 


This article shall be known and may be cited as the “Disposition of 


Unclaimed Property Act.” 


History. 

Code 1981, § 44-12-190, enacted by Ga. 
L. 1990, p. 1506, § 1. 
Law reviews. 

For note analyzing Georgia’s disposition 


of Unclaimed Property Act, see 24 Mercer 
L. Rev. 505 (1973). 

For annual survey article discussing 
commercial and banking law, see 49 Mer- 
cer L. Rev. 95 (1997). 


RESEARCH REFERENCES 


Am. Jur. 
Forms. 
1Am. Jur. Pleading and Practice Forms, 
Abandoned, Lost, and Unclaimed Prop- 
erty, §§ 2, 18. 
U.L.A. 
Uniform Disposition of Unclaimed 
Property Act (U.L.A.) § 30. 
ALR. 
Rights in respect of lost, mislaid, or 


Pleading and Practice 


abandoned property as between finder 
and person upon whose property it is 
found, 170 A.L.R. 706. 

Validity, construction, and application 
of state statutes implementing the uni- 
form unclaimed property act or its prede- 
cessor — modern status, 29 A.L.R.6th 507. 
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44-12-191. Construction of article. 


This article shall be so construed as to effectuate its general purpose 
to make uniform the law of those states which enact it. 


History. 
Code 1981, § 44-12-191, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-192. Definitions. 
As used in this article, the term: 


(1) “Apparent owner” means the person whose name appears on 
the records of the holder as the person entitled to property held, 
issued, or owing by the holder. 


(2) “Banking organization” means a bank, trust company, savings 
bank, industrial bank, land bank, safe-deposit company, private 
banker, or any other organization defined by federal law or the law of 
another state as a bank or banking organization. 


(3) “Business association” means any corporation, other than a 
public corporation, a joint-stock company, an investment company, a 
business trust, or a partnership or association for business purposes 
of two or more individuals whether or not for profit, including a 
banking organization, financial organization, insurance company, or 
utility. 


(4) “Commissioner” means the commissioner of revenue. 


(5) “Domicile” means the state of incorporation, in the case of a 
corporation incorporated under the laws of a state, and the state of 
the principal place of business, in the case of a person not incorpo- 
rated under the laws of a state. 


(6) “Due diligence” means, but shall not be limited to, the mailing 
of a letter by first-class mail to the last known address of the owner 
as indicated on the records of the holder. 


(7) “Financial organization” means any savings and loan associa- 
tion, cooperative bank, building and loan association, or credit union. 


(8) “Holder” means a person, wherever organized or domiciled, 
who is: 


(A) In possession of property belonging to another; 
(B) A trustee in case of a trust; or 
(C) Indebted to another on an obligation. 


(9) “Insurance company” means an association, corporation, or 
fraternal or mutual benefit organization, whether or not for profit, 
which is engaged in providing insurance coverage of any type. 
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(10) “Intangible property” means and includes: 


(A) Moneys, checks, drafts, deposits, interest, dividends, and 
income; 


(B) Credit balances, customer overpayments, gift certificates, 
security deposits, refunds, credit memos, unpaid wages, and un- 
identified remittances; 


(C) Stocks and other intangible ownership interests in business 
associations; 


(D) Moneys deposited to redeem stocks, bonds, coupons, and 
other securities or to make distributions; 


(E) Amounts due and payable under the terms of insurance 
policies; and 


(F) Amounts distributable from a trust or custodial fund estab- 
lished under a plan to provide health, welfare, pension, vacation, 
severance, retirement, death, stock purchase, profit sharing, em- 
ployee savings, supplemental unemployment insurance, or similar 
benefits. 


(11) “Last known address” means a description of the location of 
the apparent owner sufficient for the purpose of the delivery of mail. 


(12) “Owner” means a depositor in the case of a deposit, a benefi- 
ciary in the case of a trust other than a deposit in trust, a creditor, 
claimant, or payee in the case of other intangible property, or a person 
having a legal or equitable interest in property subject to this article 
or his legal representative. 


(13) “Payable” means the earliest date upon which the owner of 
property could become entitled to the payments, possession, delivery, 
or distribution of such property from a holder. 


(14) “Person” means an individual, business association, govern- 
ment, governmental subdivision or agency, public corporation, public 
authority, estate, trust, two or more persons having a joint or common 
interest, or any other legal or commercial entity. 


(15) “State” means any state, district, commonwealth, territory, 
insular possession, or any other area subject to the authority of the 
United States. 


(16) “Utility” means a person who owns or operates for public use 
any plant, equipment, property, franchise, or license for the trans- 
mission of communications or the production, storage, transmission, 
sale, delivery, or furnishing of electricity, water, steam, or gas. 
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History. 

Code 1981, § 44-12-192, enacted by Ga. 
L. 1990, p. 1506, § 1. 
Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
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44-12-193 


1990, “safe-deposit” was substituted for 
“safe deposit” in paragraph (2). 


RESEARCH REFERENCES 


U.L.A. 
Uniform Disposition of Unclaimed 
Property Act (U.L.A.) § 1. 


JUDICIAL DECISIONS 


Gift certificates. — Assessment of dor- 
mancy fees on gift cards and certificates 
and refusal to honor them after one year 
did not violate O.C.G.A. § 44-12-205 of 
the Georgia Disposition of Unclaimed 
Property Act (DUPA), O.C.G.A. § 44-12- 
190 et seq; as the cards and certificates 
had not been unclaimed by the plaintiffs 


for more than five years when the com- 
plaint was filed, they were not presumed 
abandoned, and DUPA did not apply. Si- 
mon Prop. Group, Inc. v. Benson, 278 Ga. 
App. 277, 628 S.E.2d 697, 2006 Ga. App. 
LEXIS 312 (2006), aff'd, 281 Ga. 744, 642 
S.E.2d 687, 2007 Ga. LEXIS 238 (2007). 


44-12-193. When property held, issued, or owing in ordinary 
course of holder’s business presumed abandoned. 


Except as provided in Article 17B of Title 10, all tangible and 


intangible property, including any income or increment thereon, less 
any lawful charges, that is held, issued, or owing in the ordinary course 
of the holder’s business and has remained unclaimed by the owner for 
more than five years after it became payable or distributable is 
presumed abandoned, except as otherwise provided by this article. 
Property is payable or distributable for the purpose of this article 
notwithstanding the owner’s failure to make demand or to present any 


instrument or document required to receive payment. 


History. 

Code 1981, § 44-12-193, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 1; Ga. L. 2006, p. 720, § 3/SB 195. 


Cross references. 
Disposition of property in safe-deposit 
vault or held for safekeeping, § 7-1-172. 


JUDICIAL DECISIONS 


“Lawful charges” against dormant 
checks, money order, and drafts. — 
0.C.G.A. § 7-1-358 and a related regula- 
tion do not allow assessment of service 
charges only against dormant deposit ac- 
counts; thus, charges against dormant 
checks, money orders, and drafts qualified 
as “lawful charges” and were properly 
withheld from the Department of Revenue 


when funds were remitted under the Un- 
claimed Property Act, O.C.G.A. § 44-12- 
190 et seq. First Union Nat’l Bank v. 
Collins, 221 Ga. App. 442, 471 S.E.2d 892, 
1996 Ga. App. LEXIS 389 (1996), cert. 
denied, No. S96C1460, 1996 Ga. LEXIS 
958 (Ga. Sept. 5, 1996). 

Gift certificates not presumed 
abandoned. — Assessment of dormancy 
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fees on gift cards and certificates and 
refusal to honor them after one year did 
not violate O.C.G.A. § 44-12-205 of the 
Georgia Disposition of Unclaimed Prop- 
erty Act (DUPA), 0.C.G.A. § 44-12-190 et 
seq; as the cards and certificates had not 
been unclaimed by the plaintiffs for more 


PROPERTY 


44-12-194 


than five years when the complaint was 
filed, they were not presumed abandoned, 
and DUPA did not apply. Simon Prop. 
Group, Inc. v. Benson, 278 Ga. App. 277, 
628 S.E.2d 697, 2006 Ga. App. LEXIS 312 
(2006), aff'd, 281 Ga. 744, 642 S.E.2d 687, 
2007 Ga. LEXIS 238 (2007). 


44-12-194. Conditions under which intangible property subject 
to custody of state as unclaimed property. 


Unless otherwise provided in this article or by any other provision of 
law, intangible property is subject to the custody of this state as 
unclaimed property if the conditions leading to a presumption of 
abandonment as described in Code Section 44-12-193 are satisfied and: 


(1) The last known address, as shown on the records of the holder, 
of the apparent owner is in this state; 


(2) The records of the holder do not reflect the identity of the 
person entitled to the property and it is established that the last 
known address of the person entitled to the property is in this state; 


(3) The records of the holder do not reflect the last known address 
of the apparent owner, and it is established that: 


(A) The last known address of the person entitled to the property 


is in this state; or 


(B) The holder is a domiciliary or a government or governmental 
subdivision or agency of this state and has not previously paid the 
property to the state of the last known address of the apparent 
owner or other person entitled to the property; 


(4) The last known address, as shown on the records of the holder, 


of the apparent owner or other person entitled to the property is in a 
state that does not provide by law for the escheat or custodial taking 
of the property or its escheat or unclaimed property law is not 
applicable to the property and the holder is a domiciliary or a 
government or governmental subdivision or agency of this state; 


(5) The last known address, as shown on the records of the holder, 
of the apparent owner is in a foreign nation and the holder is a 
domiciliary or a government or governmental subdivision or agency 
of this state; or 


(6) The transaction out of which the property arose occurred in this 
state and: 


(A) The last known address of the apparent owner or other 
person entitled to the property is unknown; or 


(B) The last known address of the apparent owner or other 
person entitled to the property is in a state that does not provide by 
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law for the escheat or custodial taking of the property or its escheat 
or unclaimed property law is not applicable to the property; and 


(C) The holder is a domiciliary of a state that does not provide by 
law for the escheat or custodial taking of the property or its escheat 
or unclaimed property law is not applicable to the property. 


History. 
Code 1981, § 44-12-194, enacted by Ga. 
L. 1990, p. 1506, § 1. 


JUDICIAL DECISIONS 


No presumption of abandonment. 
— Assessment of dormancy fees on gift 
cards and certificates and refusal to honor 
them after one year did not violate 
0.C.G.A. § 44-12-205 of the Georgia Dis- 
position of Unclaimed Property Act 
(DUPA), O.C.G.A. § 44-12-190 et seq; as 


unclaimed by the plaintiffs for more than 
five years when the complaint was filed, 
they were not presumed abandoned, and 
DUPA did not apply. Simon Prop. Group, 
Inc. v. Benson, 278 Ga. App. 277, 628 
S.E.2d 697, 2006 Ga. App. LEXIS 312 
(2006), aff'd, 281 Ga. 744, 642 S.E.2d 687, 


the cards and certificates had not been 2007 Ga. LEXIS 288 (2007). 


44-12-195. When sums payable on traveler’s checks or money 
orders deemed abandoned; conditions under which 
same may be subjected to custody of state as un- 
claimed property. 


(a) Except as otherwise provided in this Code section, any sum 
payable on a traveler’s check that has been outstanding for more than 
15 years after its issuance is presumed abandoned unless the owner, 
within 15 years, has communicated in writing with the issuer concern- 
ing it or otherwise indicated an interest as evidenced by a memoran- 
dum or other record on file prepared by an employee of the issuer. 


(b) Except as otherwise provided in this Code section, any sum 
payable on a money order or similar written instrument, other than a 
third-party bank check, that has been outstanding for more than seven 
years after its issuance is presumed abandoned unless the owner, 
within seven years, has communicated in writing with the issuer 
concerning it or otherwise indicated an interest as evidenced by a 
memorandum or other record on file prepared by an employee of the 
issuer. 


(c) Any sum payable on a traveler’s check, money order, or similar 
written instrument, other than a third-party bank check, described in 
this Code section may not be subjected to the custody of this state as 
unclaimed property unless: 


(1) The records of the issuer show that the traveler’s check, money 
order, or similar written instrument was purchased in this state; 
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(2) The issuer has its principal place of business in this state and 
the records of the issuer do not show the state in which the traveler’s 
check, money order, or similar written instrument was purchased; or 


(3) The issuer has its principal place of business in this state, the 
records of the issuer show the state in which the traveler’s check, 
money order, or similar written instrument was purchased, and the 
laws of the state of purchase do not provide for the escheat or 
custodial taking of the property or its escheat or unclaimed property 
law is not applicable to the property. 


(d) Notwithstanding any other provision of this article, the provi- 
sions of subsection (c) of this Code section relating to the requirements 
for subjecting certain written instruments to the custody of the state 
shall apply to sums payable on traveler’s checks, money orders, and 
similar written instruments presumed abandoned on or after February 
1, 1965, except to the extent that those sums have been paid over to a 
state prior to January 1, 1973. 


History. 
Code 1981, § 44-12-195, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-196. When instruments on which banking or financial 
organization directly liable presumed abandoned; 
service charges. 


Any sum payable on a check, draft, or similar instrument, except 
money orders, traveler’s checks, and other similar instruments subject 
to Code Section 44-12-195, on which a banking or financial organization 
is directly liable, including but not limited to, cashier’s checks and 
certified checks, which has been outstanding for more than five years 
after it was payable or after its issuance if payable on demand, is 
presumed abandoned unless the owner, within five years, has commu- 
nicated in writing with the banking or financial organization concern- 
ing it or otherwise indicated an interest as evidenced by a memoran- 
dum or other record on file prepared by an employee of the banking or 
financial organization. Except for charges imposed with respect to 
issuance, no banking or financial organization shall deduct a service 
charge from, or otherwise impose a service charge on, any instrument 
described in this Code section unless such instrument is not presented 
for payment within two years of the date of issuance. Service charges 
may be imposed for each month of the 12 months following such 
two-year period. 


History. L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
Code 1981, § 44-12-196, enacted by Ga. § 2; Ga. L. 1995, p. 1368, § 1. 
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JUDICIAL DECISIONS 


“Lawful charges” against dormant 
checks, money order, and drafts. — 
0.C.G.A. § 7-1-358 and a related regula- 
tion do not allow assessment of service 
charges only against dormant deposit ac- 
counts; thus, charges against dormant 
checks, money orders, and drafts qualified 
as “lawful charges” and were properly 


withheld from the Department of Revenue 
when funds were remitted under the Un- 
claimed Property Act, O.C.G.A. § 44-12- 
190 et seq. First Union Nat’l Bank v. 
Collins, 221 Ga. App. 442, 471 S.E.2d 892, 
1996 Ga. App. LEXIS 389 (1996), cert. 
denied, No. S96C1460, 1996 Ga. LEXIS 
958 (Ga. Sept. 5, 1996). 


44-12-197. When certain deposits or other interests in banking 
or financial organization presumed abandoned. 


(a) Any demand, savings, or matured time deposit with a banking or 
financial organization, including deposits that are automatically re- 
newable, and any funds paid toward the purchase of a share, a mutual 
investment certificate, or any other interest in a banking or financial 
organization is presumed abandoned unless the owner, within five 
years, has: 


(1) In the case of a deposit, increased or decreased its amount or 
presented the passbook or other similar evidence of the deposit for 
the crediting of interest or negotiated a check in payment of interest 
on a time deposit; 


(2) Communicated in writing with the banking or financial orga- 
nization concerning the property; 


(3) Otherwise indicated an interest in the property as evidenced by 
a memorandum or other record on file prepared by an employee of the 
banking or financial organization; for purposes of this paragraph, a 
record of the sending of a federal Internal Revenue Service Form 
1099, or its equivalent, to the persons enumerated in this subsection 
and a record of its not being returned by the United States Postal 
Service or its successor shall be an indication of interest; 


(4) Owned other property to which paragraph (1), (2), or (3) of this 
subsection is applicable if the banking or financial organization 
communicated in writing with the owner with regard to the property 
that would otherwise be presumed abandoned under this paragraph 
at the address to which communications regarding the other property 
regularly are sent; 


(5) Had another relationship with the banking or financial orga- 
nization concerning which the owner has communicated in writing 
with the banking or financial organization or has otherwise indicated 
an interest as evidenced by a memorandum or other record on file 
prepared by an employee of the banking or financial organization if 
the banking or financial organization communicates in writing with 
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the owner with regard to property that would otherwise be aban- 
doned under this paragraph at the address to which communications 
regarding the other relationship regularly are sent; or 


(6) A deposit made with a banking or financial organization by a 
court or by a guardian pursuant to order of a court or by any other 
person for the benefit of a person who was a minor at the time of the 
making of such deposit, which deposit is subject to withdrawal only 
upon the further order of such court or such guardian or other person, 
shall not be subject to the provisions of this article until one year after 
such minor attains the age of 18 years or until one year after the 
death of such minor, whichever occurs sooner. These accounts are not 
subject to dormant service charges. 


(b) For purposes of this Code section, “property” includes any inter- 
est or dividends thereon. No banking or financial organization shall 
deduct a service charge from any account on which there has been no 
deposit or withdrawal for 12 or more months or otherwise impose a 
service charge on any such account. A service charge may be imposed 
for 12 months immediately following a deposit to or withdrawal from 
any such account. 


(c) No banking or financial organization may cease to accrue interest 
on any account from the date the account is declared dormant or 
inactive by such organization except in conformity with cessation of 
interest generally assessed upon active accounts. With respect to any 
property described in this subsection, a holder may not impose any 
charges due to dormancy or inactivity which differ from those imposed 
on active accounts or cease to pay interest unless: 


(1) For property in excess of $50.00, the holder, no more than three 
months before the initial imposition of those charges or cessation of 
interest, has given written notice to the owner of the amount of those 
charges at the last known address of the owner stating that those 
charges will be imposed or that interest will cease, but the notice 
provided in this paragraph need not be given with respect to charges 
imposed or interest ceased before July 1, 1990; and 


(2) The holder regularly imposes such charges or ceases payment 
of interest and does not regularly reverse or otherwise cancel them or 
retroactively credit interest with respect to such property. 


(d) Any automatically renewable property to which this Code section 
applies is matured upon the expiration of its initial time period. 
However, in the case of any renewal to which the owner consents at or 
about the time of renewal by communicating in writing with the 
banking or financial organization or otherwise indicates consent as 
specified in subsection (a) of this Code section, the property is matured 
upon the expiration of the last time period for which consent was given. 
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If, at the time provided for delivery in subsection (e) of Code Section 
44-12-214, a penalty or forfeiture in the payment of interest would 


result from the delivery of the property, the time for delivery is 


extended until the time when no penalty or forfeiture would result. 


History. 

Code 1981, § 44-12-197, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 3. 

Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


1990, a comma was inserted following 
“years” near the end of the introductory 
language in subsection (a). 


OPINIONS OF THE ATTORNEY GENERAL 


Bank reporting requirements. — If 
any particular bank were doing business 
both in Georgia and another state and the 
last known address of the person owning 
the abandoned property was in the other 
state, the bank should report to the Com- 
missioner of Revenue of the other state, 
but if the last known address of the owner 
of the abandoned property was in Georgia, 
the bank should report to the Commis- 
sioner of Banking and Finance in Georgia; 
if the last known address of the depositor 
is in neither state the answer would have 
to depend on the particular state involved 
and its laws as to unclaimed and aban- 
doned property. 1974 Op. Atty Gen. No. 
74-68. 

Intangible property held or owing 
is included. — In light of the broad scope 
of the omnibus section (O.C.G.A. § 44-12- 


200) and the uniform nature of the inter- 
pretation of the 1972 and 1990 Disposi- 
tion of Unclaimed Property Acts, the 
omnibus section of each respective Act 
includes intangible property held or owing 
in the ordinary course of the holder’s busi- 
ness. 1993 Op. Atty Gen. No. 93-2. 

Noncash property presumed aban- 
doned under O.C.G.A. § 44-12-197 need 
not be placed in an interest bearing sav- 
ings account. 1974 Op. Atty Gen. No. 
74-108. 

pass to the custody of the Department of 
Banking and Finance for ultimate dis- 
bursement pursuant to the Disposition of 
Unclaimed Property Act, O.C.G.A. § 44- 
12-190 et seq. 1975 Op. Att’y Gen. No. 
75-135 (decided under former Ga. L. 1972, 
p. 762, §§ 1 through 31 and § 33). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, § 35. 30 Am. Jur. 2d, 
Escheat, § 5 et seq. 

C.J.S. 

1C.J.S., Abandonment, § 8 et seq. 30A 

C.J.S., Escheat, § 4 et seq. 


U.L.A. 
Uniform Disposition 
Property Act (U.L.A.) § 2. 


of Unclaimed 


44-12-198. When fund under life or endowment insurance policy 
or annuity contract presumed abandoned. 


(a) Funds held or owing under any life or endowment insurance 
policy or annuity contract which has matured or terminated are 
presumed abandoned if unclaimed for more than five years after the 
funds became due and payable as established from the records of the 
insurance company holding or owing the funds, except that property 
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described in paragraph (2) of subsection (c) of this Code section is 
presumed abandoned if unclaimed for more than two years. 


(b) If a person other than the insured or annuitant is entitled to the 
funds and no address of the person is known to the company or it is not 
definite and certain from the records of the company who is entitled to 
the funds, it is presumed that the last known address of the person 
entitled to the funds is the same as the last known address of the 
insured or annuitant according to the records of the company. 


(c) For purposes of this Code section, a life or endowment insurance 
policy or annuity contract not matured by actual proof of the death of 
the insured or annuitant according to the records of the company is 
deemed matured and the proceeds due and payable if: 


(1) The company knows that the insured or annuitant has died; or 
(2) If all of the following conditions are met: 


(A) The insured has attained, or would have attained if he were 
living, the limiting age under the mortality table on which the 
reserve is based; 


(B) The policy was in force at the time the insured attained, or 
would have attained, the limiting age specified in subparagraph (A) 
of this paragraph; and 


(C) Neither the insured nor any other person appearing to have 
an interest in the policy within the preceding two years, according 
to the records of the company concerning the policy or otherwise, 
indicated an interest as evidenced by a memorandum or other 
record on file prepared by an employee of the company. 


(d) For purposes of this Code section, the application of an automatic 
premium loan provision or other nonforfeiture provision contained in 
an insurance policy does not prevent a policy from being matured or 
terminated under subsection (a) of this Code section if the insured has 
died or the insured or the beneficiaries of the policy otherwise have 
become entitled to the proceeds thereof before the depletion of the cash 
surrender value of a policy by the application of that provision. 


(e) Notwithstanding any other provisions of law, if the company 
learns of the death of the insured or annuitant and the beneficiary has 
not communicated with the insurer within four months after the death, 
the company shall take reasonable steps to locate the beneficiary and 
pay the proceeds to the beneficiary. 


(f) On and after January 1, 1991, every change of beneficiary form 
issued by an insurance company under any life or endowment insur- 
ance policy or annuity contract to an insured or owner who is a resident 
of this state must request the following information: 
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(1) The name of each beneficiary or, if a class of beneficiaries is 
named, the name of each current beneficiary in the class; 


(2) The address of each beneficiary; and 
(3) The relationship of each beneficiary to the insured. 


History. L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
Code 1981, § 44-12-198, enacted by Ga. § 4. 


OPINIONS OF THE ATTORNEY GENERAL 


Intangible property held or owing § 44-12-190 et seq., the omnibus section 
is included. — In light of the broad scope of each respective Act includes intangible 
of the omnibus section (O.C.G.A. § 44-12- property held or owing in the ordinary 
200) and the uniform nature of the inter- course of the holder’s business. 1993 Op. 
pretation of the 1972 and 1990 Disposi- Atty Gen. No. 93-2. 
tion of Unclaimed Property Acts, O.C.G.A. 


RESEARCH REFERENCES 


Am. Jur, 2d. U.L.A. 
1 Am. Jur. 2d, Abandoned, Lost, and Uniform Disposition of Unclaimed 
Unclaimed Property, § 38.27 Am. Jur. 2d, Property Act (U.L.A.) § 3. 
Escheat, § 5 et seq. 
C.J.S. 
1C.J.S., Abandonment, § 8 et seq. 30A 
C.J.S., Escheat, § 4 et seq. 


44-12-199. When funds held or owing by utility presumed aban- 
doned. 


The following funds held or owing by any utility are presumed 
abandoned: 


(1) Any deposit made by a subscriber with a utility to secure 
payment for or any sum paid in advance for utility services to be 
furnished in this state, less any lawful deductions, that has remained 
unclaimed by the person appearing on the records of the utility 
entitled thereto for more than five years after the termination of the 
services for which the deposit or advance payment was made; and 


(2) Any sum which a utility has been ordered to refund and which 
was received for utility services rendered in this state, together with 
any interest thereon, less any lawful deductions, that has remained 
unclaimed by the person appearing on the records of the utility 
entitled thereto for more than five years after the date it became 
payable in accordance with the final determination or order providing 
for the refund unless the regulatory body having jurisdiction over the 
utility has provided by order for a different disposition of such 
unclaimed funds. 
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History. 
Code 1981, § 44-12-199, enacted by Ga. 


PROPERTY 


44-12-201 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 5. 


OPINIONS OF THE ATTORNEY GENERAL 


Intangible property held or owing 
is included. — In light of the broad scope 
of the omnibus section (O.C.G.A. § 44-12- 
200) and the uniform nature of the inter- 
pretation of the 1972 and 1990 Disposi- 
tion of Unclaimed Property Acts, O.C.G.A. 


§ 44-12-190 et seq., the omnibus section 
of each respective Act includes intangible 
property held or owing in the ordinary 
course of the holder’s business. 1993 Op. 
Att’y Gen. No. 93-2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, § 39.30 Am. Jur. 2d, 
Escheat, § 5 et seq. 

C.J.S. 

1C.J.S., Abandonment, § 8 et seq. 30A 

C.J.S., Escheat, § 4 et seq. 


U.L.A. 

Uniform Disposition 
Property Act (U.L.A.) § 4. 
ALR. 

Deposit required by public utility, 43 
A.L.R.2d 1262. 


of Unclaimed 


44-12-200. When unclaimed court ordered refund from business 
association presumed abandoned. 


Except to the extent otherwise ordered by a court or administrative 


agency of competent jurisdiction, any sum that a business association 
has been ordered to refund by a court or administrative agency which 
has remained unclaimed by the owner for more than five years after it 
became payable in accordance with the final determination or order 
providing for the refund, regardless of whether the final determination 
or order requires any person entitled to a refund to make a claim for it, 


is presumed abandoned. 


History. 
Code 1981, § 44-12-200, enacted by Ga. 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 6. 


OPINIONS OF THE ATTORNEY GENERAL 


Intangible property held or owing 
is included. — In light of the broad scope 
of the omnibus section (O.C.G.A. § 44-12- 
200) and the uniform nature of the inter- 
pretation of the 1972 and 1990 Disposi- 


§ 44-12-190 et seq., the omnibus section 
of each respective Act includes intangible 
property held or owing in the ordinary 
course of the holder’s business. 1993 Op. 
Att’y Gen. No. 93-2. 


tion of Unclaimed Property Acts, O.C.G.A. 


44-12-201. When undistributed dividends and distributions of 
business associations presumed abandoned; when 
intangible interest in business associations pre- 
sumed abandoned. 


(a) Pursuant to Code Section 44-12-193, any dividend, profit, distri- 
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bution, interest, payment on principal, or other sum held or owing by a 
business association for or to its shareholder, certificate holder, mem- 
ber, bondholder, or other security holder, or a participating patron of a 
cooperative, who has not claimed it, corresponded in writing concerning 
it, or otherwise indicated an interest as evidenced by a memorandum or 
other record on file with the association within five years after the date 
prescribed for payment or delivery is presumed abandoned. 


(b)(1) Pursuant to Code Section 44-12-193, any intangible interest in 
a business association, as evidenced by the stock records or member- 
ship records of the association, is presumed abandoned if the interest 
in the association is owned by a person who for more than five years 
has neither claimed a dividend or other sum referred to in subsection 
(a) of this Code section nor corresponded in writing with the associa- 
tion and the association does not know the location of the owner at 
the end of such five-year period. With respect to such interest, the 
business association shall be deemed the holder. 


(2) All intangible property, including but not limited to securities, 
principal, interest, dividends, or other earnings thereon, less any 
lawful charges, held by a business association; federal, state, or local 
government or governmental subdivision, agency, or entity; or any 
other person or entity, regardless of where the holder may be found, 
if the owner has not claimed such property or corresponded in writing 
with the holder concerning the property within five years after the 
date prescribed for payment or delivery by the issuer unless the 
holder is a state that has taken custody pursuant to its own 
unclaimed property laws, in which case no additional period of 
holding beyond that of such state is necessary pursuant to this 
subsection, is presumed abandoned and subject to the custody of this 
state as unclaimed property if: 


(A) The last known address of the owner is unknown; and 


(B) The person or entity originating or issuing the intangible 
property is this state or any political subdivision of this state or is 
incorporated, organized, created, or otherwise located in this state. 


(3) The provisions of paragraph (2) of this subsection shall not 
apply to property which is or may be presumed abandoned and 
subject to the custody of this state pursuant to any other provision of 
law containing a dormancy period different from that prescribed in 
paragraph (2) of this subsection. 


(4) The provisions of this subsection shall apply to all property 
held on April 13, 1992, or at any time thereafter, regardless of when 
such property became or becomes presumptively abandoned. 


(c) Pursuant to Code Section 44-12-193, any dividends or other 
distributions held for or owing to a person at the time the stock or other 
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security to which they attach are presumed abandoned also shall be 


presumed abandoned as of the same time. 


(d) For the purposes of subsections (a) and (b) of this Code section, a 
record of the sending of a federal Internal Revenue Service Form 1099, 
or its equivalent, to the persons enumerated in those subsections and a 
record of its not being returned by the United States Postal Service, or 


its successor, shall be an indication of interest. 


History. 

Code 1981, § 44-12-201, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 7. 

Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


1992, “April 13, 1992,” was substituted for 
“the effective date of this subsection” in 
paragraph (b)(4). 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Bank reporting requirements. — 
See 1973 Op. Att’y Gen. No. 73-11 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

If any particular bank were doing busi- 
ness both in Georgia and another state 
and the last known address of the person 
owning the abandoned property was in 
the other state, the bank should report to 


the Commissioner of Revenue of the other 
state, but if the last known address of the 
owner of the abandoned property was in 
Georgia, the bank should report to the 
Commissioner of Banking and Finance in 
Georgia; if the last known address of the 
depositor is in neither state the answer 
would have to depend on the particular 
state involved and its laws as to un- 
claimed and abandoned property. 1974 
Op. Att’y Gen. No. 74-68 (decided under 
former Ga. L. 1972, p. 762, §§ 1 through 31 
and § 33). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, § 37.27 Am. Jur. 2d, 
Escheat, § 30. 

C.J.S. 

1C.J.S., Abandonment, § 8 et seq. 30A 

C.J.S., Escheat § 4 et seq. 


U.L.A. 
Uniform Disposition 
Property Act (U.L.A.) § 5. 


of Unclaimed 


44-12-202. When unclaimed property distributed in course of 
dissolution or liquidation of a person presumed 


abandoned. 


All property distributable in the course of a voluntary or involuntary 
dissolution or liquidation of a person that remains unclaimed by the 
person entitled thereto, within one year after the date of final distribu- 
tion or liquidation, shall be presumed abandoned. 
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History. 
Code 1981, § 44-12-202, enacted by Ga. 


RIGHTS IN PERSONALTY 


44-12-203 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 8. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Bank reporting requirements. — 
See 1973 Op. Att’y Gen. No. 73-11 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

If any particular bank were doing busi- 
ness both in Georgia and another state 
and the last known address of the person 
owning the abandoned property was in 
the other state, the bank should report to 
the Commissioner of Revenue of the other 
state, but if the last known address of the 
owner of the abandoned property was in 
Georgia, the bank should report to the 
Commissioner of Banking and Finance in 


Georgia; if the last known address of the 
depositor is in neither state the answer 
would have to depend on the particular 
state involved and its laws as to un- 
claimed and abandoned property. 1974 
Op. Att’y Gen. No. 74-68 (decided under 
former Ga. L. 1972, p. 762, §§ 1 through 31 
and § 33). 

Proceeds of accounts not claimed 
during voluntary liquidation of a fi- 
nancial institution pass to the custody 
of the Department of Banking and Fi- 
nance for ultimate disbursement pursu- 
ant to the Disposition of Unclaimed Prop- 
erty Act, O.C.G.A. § 44-12-190 et seq. 
1975 Op. Att’y Gen. No. 75-135 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, § 37.27 Am. Jur. 2d, 
Escheat, § 5 et seq. 

C.J.S. 
1 C.J.S., Abandonment, § 8 et seq. 7 


C.J.S., Associations, §§ 9, 10. 9 C.JS., 
Banks and Banking, §§ 201, 226. 
U.L.A. 

Uniform Disposition 
Property Act (U.L.A.) § 6. 


of Unclaimed 


44-12-203. When intangible property held in fiduciary capacity 
for benefit of another, and income derived therefrom, 
presumed abandoned. 


(a) Intangible property and any income or increment derived there- 
from held in a fiduciary capacity for the benefit of another person is 
presumed abandoned unless the owner, within five years after it has 
become payable or distributable, has increased or decreased the prin- 
cipal, accepted payment of principal or income, communicated concern- 
ing the property, or otherwise indicated an interest as evidenced by a 
memorandum or other record on file prepared by the fiduciary. 


(b) Funds in an individual retirement account or a retirement plan 
for self-employed individuals or similar account or plan established 
pursuant to the internal revenue laws of the United States are not 
payable or distributable within the meaning of subsection (a) of this 
Code section unless, under the terms of the account or plan, distribu- 
tion of all or part of the funds would then be mandatory. 
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(c) For the purpose of this Code section, a person who holds property 
as an agent for a business association is deemed to hold the property in 
a fiduciary capacity for a business association alone, unless the agree- 


ment between him and the business association provides otherwise. 


(d) For the purposes of this article, a person who is deemed to hold 
property in a fiduciary capacity for a business association alone is the 
holder of the property only insofar as the interest of the business 
association in the property is concerned, and the business association is 
the holder of the property insofar as the interest of any other person in 


the property is concerned. 


History. 
Code 1981, § 44-12-203, enacted by Ga. 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 9. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Bank reporting requirements. — 
See 1973 Op. Att’y Gen. No. 73-11 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

If any particular bank were doing busi- 
ness both in Georgia and another state 
and the last known address of the person 
owning the abandoned property was in 
the other state, the bank should report to 


the Commissioner of Revenue of the other 
state, but if the last known address of the 
owner of the abandoned property was in 
Georgia, the bank should report to the 
Commissioner of Banking and Finance in 
Georgia; if the last known address of the 
depositor is in neither state the answer 
would have to depend on the particular 
state involved and its laws as to un- 
claimed and abandoned property. 1974 
Op. Att’y Gen. No. 71-68 (decided under 
former Ga. L. 1972, p. 762, §§ 1 through 31 
and § 33). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost and 
Unclaimed Property, § 2 et seq. 27 Am. 
Jur. 2d, Escheat, § 6. 

C.J.S. 

1 C.J.S., Abandonment, § 8 et seq. 1 

C.J.S., Absentees, § 5 et seq. 


U.L.A. 
Uniform Disposition 
Property Act (U.L.A.) § 7. 


of Unclaimed 


44-12-204. When intangible property held for owner by state or 
federal entity presumed abandoned. 


All intangible property held for the owner by any state or federal 
court, government, governmental subdivision or agency, public corpo- 
ration, or public authority which remains unclaimed by the owner for 
more than five years after becoming payable or distributable is pre- 
sumed abandoned. 
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History. 

Code 1981, § 44-12-204, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 10. 


RIGHTS IN PERSONALTY 


44-12-205 


Cross references. 
Escheat of property to state generally, 
0.C.G.A. § 53-2-50 et seq. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Bank reporting requirements. — 
See 1973 Op. Att’y Gen. No. 73-11 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

Disposition of restitution payments 
when victim cannot be located. — Res- 
titution payments should not be returned 


to the probationer when the intended re- 
cipient cannot be located: instead, the 
funds should be retained for the benefit of 
the victim until the completion of the 
seven-year [now five-year] holding period, 
and at that point, the account should be 
reported and subsequently delivered to 
the State Revenue Commissioner in accor- 
dance with the laws of this state concern- 
ing disposition of unclaimed property. 
1987 Op. Atty Gen. No. U87-17. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

1 Am. Jur. 2d, Abandoned, Lost, and 
Unclaimed Property, § 40. 
C.J.S. 

1C.J.S., Abandonment, § 8 et seq. 


U.L.A. 
Uniform Disposition 
Property Act (U.L.A.) § 8. 


of Unclaimed 


44-12-205. When gift certificate or credit memo presumed aban- 


doned. 


(a) A gift certificate or a credit memo issued in the ordinary course of 
an issuer’s business which remains unclaimed by the owner for more 
than five years after becoming payable or distributable is presumed 


abandoned. 


(b) In the case of a gift certificate, the amount presumed abandoned 
is the price paid by the purchaser for the gift certificate. In the case of 
a credit memo, the amount presumed abandoned is the amount credited 


to the recipient of the memo. 


History. 

Code 1981, § 44-12-205, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 11. 


Law reviews. 

For comment, “Unwrapping Escheat: 
Unclaimed Property Laws and Gift 
Cards,” see 60 Emory L. J. 971 (2011). 


JUDICIAL DECISIONS 


No presumption of abandonment. 
— Assessment of dormancy fees on gift 
cards and certificates and refusal to honor 
them after one year did not violate 


0.C.G.A. § 44-12-205 of the Georgia Dis- 
position of Unclaimed Property Act 
(DUPA), O.C.G.A. § 44-12-190 et seq; as 
the cards and certificates had not been 
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unclaimed by the plaintiffs for more than 
five years when the complaint was filed, 
they were not presumed abandoned, and 
DUPA did not apply. Simon Prop. Group, 
Inc. v. Benson, 278 Ga. App. 277, 628 
S.E.2d 697, 2006 Ga. App. LEXIS 312 
(2006), aff'd, 281 Ga. 744, 642 S.E.2d 687, 
2007 Ga. LEXIS 238 (2007). 

Law governing claims by owners 
against property holders. — O.C.G.A. 
§ 44-12-205(b), which simply provided 
that an amount equal to the price paid for 
an unclaimed card or certificate was to be 
paid to the state after five years, regard- 
less of whether the card or certificate 


PROPERTY 


44-12-207 


previously expired or otherwise lost value 
pursuant to contractual terms, did not 
provide a basis for the owners of certain 
gift cards and certificates to bring an 
action against the holder of the cards and 
certificates that claimed that the dor- 
mancy fees and expiration dates on the 
cards and certificates violated the Dispo- 
sition of Unclaimed Property Act; the re- 
lationship between the owners and the 
holder was governed by Georgia contract 
law. Benson v. Simon Prop. Group, Inc., 
281 Ga. 744, 642 S.E.2d 687, 2007 Ga. 
LEXIS 238 (2007). 


44-12-206. When unpaid wages presumed abandoned. 


Unpaid wages, including wages represented by unpresented payroll 
checks owing in the ordinary course of the holder’s business, that have 
remained unclaimed by the owner for more than one year after 
becoming payable are presumed abandoned. 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 12. 


History. 
Code 1981, § 44-12-206, enacted by Ga. 


44-12-207. When employee benefit trust distributions and in- 
come thereon presumed abandoned; exceptions. 


(a) All employee benefit trust distributions and any income or other 
increment thereon are abandoned to this state under the provisions of 
this article if the owner has not, within five years after it becomes 
payable or distributable, accepted such distribution, corresponded in 
writing concerning such distribution, or otherwise indicated an interest 
as evidenced by a memorandum or other record on file with the 
fiduciary of the trust or custodial fund or administrator of the plan 
under which such trust or fund is established. 


(b) An employee benefit trust distribution and any income or other 
increment thereon shall not be presumed abandoned to this state under 
the provisions of this article if, at the time such distribution shall 
become payable to a participant in an employee benefit plan, such plan 
contains a provision for forfeiture, if the trustees of an employee benefit 
plan supported wholly or partially from public funds adopt a provision 
for forfeiture, or if such plan expressly authorizes the trustee to declare 
a forfeiture of a distribution to a beneficiary thereof who cannot be 
found after a period of time specified in such plan, and the trust or fund 
established under the plan has not terminated prior to the date on 
which such distribution would become forfeitable in accordance with 
such provision. 
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History. L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
Code 1981, § 44-12-207, enacted by Ga. § 13. 


44-12-208. When funds held or owing by insurer or hospital, 
medical, or dental service corporation presumed 
abandoned; when sums payable on negotiable instru- 
ment for payment of claim under insurance contract 
presumed abandoned. 


(a) Any funds held or owing by a fire, casualty, or any other insurer 
or surety as defined in Title 33 or a hospital, medical, or dental service 
corporation organized under Title 31 that are due and payable, as 
established from the records of the insurer or surety either to an 
insured, a principal, or other claimant under any insurance policy or 
contract shall be presumed abandoned if they have not been claimed or 
paid within five years after becoming due or payable. Funds payable 
according to the insurer’s or surety’s records are deemed due and 
payable although the policy or contract has not been surrendered as 
required. 


(b) If a person other than the insured, the principal, or the claimant 
is entitled to the funds and no address of the person is known to the 
insurer or surety or if it is not definite and certain from the records of 
the insurer or surety what person is entitled to the funds, it is presumed 
that the last known address of the person entitled to the funds is the 
same as the last known address of the insured, the principal, or the 
claimant according to the records of the insurer or surety. 


(c) Any sum for the payment of a claim under an insurance policy or 
contract, which sum is payable on a negotiable instrument on which the 
insurer is the maker or drawer shall be presumed abandoned if, within 
five years from the date payable, or from the date of issuance, if payable 
on demand, the owner has not: 


(1) Negotiated the instrument; 
(2) Corresponded in writing with the insurer concerning it; or 


(3) Otherwise indicated an interest by a writing on file with the 
insurer. 


History. L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
Code 1981, § 44-12-208, enacted by Ga. § 14. 


RESEARCH REFERENCES 


U.L.A. 
Uniform Disposition of Unclaimed 
Property Act (U.L.A.) § 16. 
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44-12-209. Rent due on safe-deposit boxes; notice of opening of 
box and sealing of contents when contents deemed 
abandoned; delivery to commissioner. 


(a) If the rental due on a safe-deposit box has not been paid for one 
year, the lessor shall send a notice by registered mail or statutory 
overnight delivery to the last known address of the lessee stating that 
the safe-deposit box will be opened and its contents stored at the 
expense of the lessee unless payment of the rental is made within 30 
days. If the rental is not paid within 30 days from the mailing of the 
notice, the holder shall provide written notification to the commissioner 
of the drilling date not less than 30 days prior to this time. The 
commissioner may designate a representative to be present during the 
opening of the safe-deposit box. The safe-deposit box shall be opened in 
the presence of an officer of the lessor. The contents shall be sealed in a 
package by the officer who shall write on the outside the name of the 
lessee and the date of the opening. The officer shall execute a certificate 
reciting the name of the lessee, the date of the opening of the 
safe-deposit box, and a list of its contents. The certificate shall be 
included in the package and a copy of the certificate shall be sent by 
registered mail or statutory overnight delivery to the last known 
address of the lessee. The package shall then be placed in the general 
vaults of the lessor at a rental not exceeding the rental previously 
charged for the safe-deposit box. 


(b) If the contents of the safe-deposit box have not been claimed 
within two years of the mailing of the certificate, the lessor may send a 
further notice to the last known address of the lessee stating that, 
unless the accumulated charges are paid within 30 days, the contents of 
the safe-deposit box will be delivered to the commissioner as abandoned 
property under the provisions of Code Section 44-12-214. 


(c) The lessor shall submit to the commissioner a verified inventory 
of all of the contents of the safe-deposit box upon delivery of the 
contents of the safe-deposit box or such part thereof as shall be required 
by the commissioner under Code Section 44-12-214, but the lessor shall 
not deduct from any cash of the lessee in the safe-deposit box an amount 
equal to accumulated charges for rental but shall submit to the 
commissioner a verified statement of such charges and deductions. If 
there is no cash, or insufficient cash to pay accumulated charges, in the 
safe-deposit box, the commissioner shall remit to the lessor the charges 
or balance due, up to the value of the property in the safe-deposit box 
delivered to him, less any costs or expenses of sale; but, if the charges 
or balance due exceeds the value of such property, the commissioner 
shall remit only the value of the property, less costs or expenses of sale. 
Any accumulated charges for safe-deposit box rental paid by the 
commissioner to the lessor shall be deducted from the value of the 
property of the lessee delivered to the commissioner. 
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(d) On and after January 1, 1991, a copy of this Code section shall be 
printed on every contract for rental of a safe-deposit box. 


History. by the General Assembly, provided that 
Code 1981, § 44-12-209, enacted by Ga. the Act is applicable with respect to no- 
L. 1990, p. 1506, § 1; Ga. L. 2000, p. 1589, tices delivered on or after July 1, 2000. 
§ 4, 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


44-12-210. Commencement of abandonment for certain prop- 
erty described in Code Section 44-12-197. 


The abandonment period of any property described in Code Section 
44-12-197 that is automatically renewable shall commence upon the 
expiration of its initial time period except that, in the case of any 
renewal to which the owner consents at or about the time of renewal by 
communicating in writing with the person holding the property or 
otherwise indicating such consent as evidenced by a memorandum on 
file prepared by an employee, the abandonment period shall commence 
upon the expiration of the last time period for which consent was given. 
History. 

Code 1981, § 44-12-210, enacted by Ga. 

L. 1990, p. 1506, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. U.L.A. 
27 Am. Jur. 2d, Escheat, § 43 et seq. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) § 18. 


30A C.J.S., Escheat, §§ 9, 22, 23. 81A 
C.J.S., States, § 228. 


44-12-211. When bequeathed property presumed abandoned; 
when person presumed dead without heirs or dis- 
tributees and property presumed abandoned. 


(a) Property which has been bequeathed to any person shall be 
presumed abandoned if not claimed by that person or his heirs, 
legatees, or distributees within five years after the death of the testator 
unless the will makes provision in case of a lapse, failure, or rejection of 
the bequest for the disposition of the property. 


(b) When a person owning property is not known for five successive 
years to be living and neither the person named, his heirs, or distribu- 
tees can be located or proved for five successive years to have been 
living, he shall be presumed to have died without heirs or distributees 
and his property shall be presumed abandoned. 
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History. 
Code 1981, § 44-12-211, enacted by Ga. 


L. 1990, p. 1506, § 1; Ga. L. 1992, p. 1237, 
§ 15. 


44-12-211.1. Excess funds from sale of abandoned motor vehicle; 
claim for funds; definitions. 


(a) Within 15 days of the sale of a motor vehicle pursuant to Article 
1A of Chapter 11 of Title 40, “The Abandoned Motor Vehicle Act,” and 
the satisfaction of the amounts owed for liens on such motor vehicle, 
any towing and storage firm, repair facility, or salvage dealer selling 
such motor vehicle shall provide to the commissioner any excess funds 
minus the allowable costs incurred for the public sale of such motor 
vehicle as set forth in subsection (b) of Code Section 40-11-19.2. The 
funds turned over to the department shall be accompanied by copies of 
the court order issued pursuant to Code Section 40-11-19.1, the bill of 
sale, and the receipt for the costs associated with the sale held pursuant 
to Code Section 40-11-19.2 on a form prescribed by the department for 
such purpose. 


(b)(1) Any person claiming a property interest in the motor vehicle 
sold pursuant to Article 1A of Chapter 11 of Title 40, “The Abandoned 
Motor Vehicle Act,” and the excess funds from such sale may make 
such claim to the department upon a form provided for such purpose 
through rule or regulation within six months of the sale. 


(2) If such excess funds remain unclaimed for more than six 
months, any person authorized to make a claim under paragraph (1) 
of this subsection, or the towing and storage firm, repair facility, or 
salvage dealer selling such motor vehicle, may make a claim to the 
department for such excess funds. If more than one claim is made 
during this six-month period, the party first making a claim deter- 
mined by the department as authorized shall be entitled to the excess 
funds. No claim shall be authorized after one year from the date 
excess funds are provided to the commissioner. 


(c) For purposes of this Code section, the terms “repair facility,” 
“salvage dealer,” and “towing and storage firm” shall have the same 
meanings as provided for in Code Section 40-11-13. 


History. 

Code 1981, § 44-12-211.1, enacted by 
Ga. L. 2019, p. 872, § 6/HB 307; Ga. L. 
2021, p. 922, § 44/HB 497. 

The 2021 amendment, effective May 
10, 2021, part of an Act to revise, modern- 
ize, and correct the Code, in paragraph 
(b)(2), inserted a comma following “motor 
vehicle” in the middle of the first sentence, 
and substituted “six-month period” for 
“six month period” in the second sentence. 


Editor’s notes. 

Ga. L. 2019, p. 872, § 8/HB 307, not 
codified by the General Assembly, pro- 
vides: “This Act shall become effective 
upon approval by the Governor or upon its 
becoming law without such approval for 
purposes of developing the required forms 
and shall become effective on September 
1, 2019, for all other purposes.” The Gov- 
ernor signed this Act on May 7, 2019. 
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44-12-212. When property described in Code Section 44-12-193 
not subject to this article. 


If specific property which is subject to the provisions of Code Section 
44-12-193 is held for or owed or distributable to an owner whose last 
known address is in another state by a holder who is subject to the 
jurisdiction of that state, the specific property is not presumed aban- 
doned in this state and subject to this article if: 


(1) It may be claimed as abandoned or escheated under the laws of 
such other state; and 


(2) The laws of such other state make reciprocal provision that 
similar specific property is not presumed abandoned or escheatable 
by such other state when held for or owed or distributable to an owner 
whose last known address is within this state by a holder who is 
subject to the jurisdiction of this state. 


History. 
Code 1981, § 44-12-212, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-213. Cooperation with other states to audit or otherwise 
determine unclaimed property subject to claim; rules 
and procedure. 


(a) The commissioner may enter into agreements with other states to 
exchange information needed to enable this or another state to audit or 
otherwise determine unclaimed property that is subject to a claim of 
custody. The commissioner by rule may require the reporting of 
information needed to enable compliance with agreements made pur- 
suant to this Code section and may prescribe the form. 


(b) To avoid conflicts between the commissioner’s procedures and the 
procedures of administrators in other jurisdictions that enact the 
Uniform Unclaimed Property Act, the commissioner, so far as is 
consistent with the purposes, policies, and provisions of this article, 
before adopting, amending, or repealing rules, shall advise and consult 
with administrators in other jurisdictions that enact the Uniform 
Unclaimed Property Act and take into consideration the rules of 
administrators in other jurisdictions that enact the Uniform Unclaimed 
Property Act. 


(c) The commissioner may join with other states to seek enforcement 
of this article against any person who is or may be holding property 
reportable under this article. 


(d) At the request of another state, the Attorney General of this state 
may bring an action in the name of the administrator of the other state 
in any court of competent jurisdiction in this state to enforce the 
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unclaimed property laws of the other state against the holder in this 
state of property subject to escheat or a claim of abandonment by the 
other state, if the other state has agreed to pay expenses incurred by 
the Attorney General in bringing that action. 


(e) The commissioner may request that the attorney general of 
another state or any other person bring an action in the name of the 
commissioner in the other state. This state shall pay all expenses 
including attorney’s fees in any action under this subsection. The 
commissioner may agree to pay the person bringing the action attor- 
ney’s fees based in whole or in part on a percentage of the value of any 
property recovered in the action. Any expenses paid pursuant to this 
subsection may not be deducted from the amount that is subject to the 
claim by the owner under this article. 


History. 
Code 1981, § 44-12-213, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-214. Report and remittance of persons holding property 
presumed abandoned under this article. 


(a) Except as provided in Article 17B of Title 10, every person holding 
funds or other property, tangible or intangible, presumed abandoned 
under this article shall report and remit to the commissioner with 
respect to the property as provided in this Code section. 


(b) The report shall be verified and shall include: 


(1) The name and social security or federal identification number, 
if known, and last known address, including ZIP Code, if any, of each 
person appearing from the records of the holder to be the owner of 
any property of the value of $50.00 or more presumed abandoned 
under this article; 


(2) In case of unclaimed funds of insurance corporations, the full 
name of the insured or annuitant and any beneficiary, if known, and 
the last known address according to the insurance corporation’s 
records; 


(3) In the case of the contents of a safe-deposit box or other 
safekeeping repository or in the case of other tangible property, a 
description of the property and the place where it is held and may be 
inspected by the commissioner, and any amounts owing to the holder; 


(4) The nature and identifying number, if any, or description of the 
property and the amount appearing from the records to be due, except 
that items of value under $50.00 each may be reported in aggregate; 


(5) The date when the property became payable, demandable, or 
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returnable, and the date of the last transaction with the owner with 
respect to the property; and 


(6) Other information which the commissioner prescribes by rule 
as necessary for the administration of this article. 


(c) Ifthe person holding property presumed abandoned is a successor 
to other persons who previously held the property for the owner or if the 
holder has changed his name while holding the property, he shall file 
with his report all prior known names and addresses of each holder of 
the property. 


(d) The report and remittance shall be filed before November 1 of 
each year as of June 30 next preceding, but the report and remittance 
of insurance corporations shall be filed before May 1 of each year as of 
December 31 next preceding. When property is evidenced by certificate 
of ownership as set forth in Code Section 44-12-201, the holder shall 
deliver to the commissioner a duplicate of any such certificate regis- 
tered in the name of the commissioner at the time of report and 
remittance. The commissioner may postpone the reporting and remit- 
tance date upon written request by any person required to file a report. 


(e) If the holder of property presumed abandoned under this article 
knows the whereabouts of the owner, the holder shall, before filing the 
annual report, communicate with the owner and take necessary steps to 
prevent abandonment from being presumed. All holders shall exercise 
due diligence, as defined in Code Section 44-12-192, at least 60 days but 
no more than 120 days prior to the submission of the report to ascertain 
the whereabouts of the owner if the holder has in its records an address 
for the apparent owner which the holder’s records do not disclose to be 
inaccurate and the property has a value of $50.00 or more. 


(f) Verification, if made by a partnership, shall be executed by a 
partner; if made by an unincorporated association or private corpora- 
tion, by an officer; and if made by a public corporation, by its chief fiscal 
officer. 


(g) The initial report and remittance filed under this Code section 
shall include all items of property that would have been presumed 
abandoned if this article had been in effect during the 15 year period 
preceding January 1, 1973. 


(h) Nothing in this Code section shall be construed to require a 
utility to include in its initial report any item of money or property as 
to which the name of the owner and his last known address do not 
appear in the records maintained by the utility in accordance with rules 
or practices sanctioned by any state or federal regulatory body having 
jurisdiction over the utility. 
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History. 

Code 1981, § 44-12-214, enacted by Ga. 
L. 1990, p. 1506, § 1; Ga. L. 2006, p. 720, 
§ 4/SB 195. 

Cross references. 

Disposition of property in safe-deposit 

vault or held for safekeeping, § 7-1-172. 


PROPERTY 


44-12-215 


Service charges on dormant accounts, 
§ 7-1-358. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Bank reporting requirements. — 
See 1973 Op. Att’y Gen. No. 73-11 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

Disposal of monies paid into court 
in condemnation cases. — See 1985 Op. 
Att’y Gen. No. U85-23. 

Proceeds of accounts not claimed 
during voluntary liquidation of a fi- 
nancial institution pass to the custody 
of the Department of Banking and Fi- 
nance for ultimate disbursement pursu- 
ant to the Disposition of Unclaimed Prop- 
erty Act, O.C.G.A. § 44-12-190 et seq. 
1975 Op. Att’y Gen. No. 75-135 (decided 
under former Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33). 

Filing where records destroyed 
prior to Act. — Where, prior to the effec- 
tive date of the Disposition of Unclaimed 
Property Act, O.C.G.A. § 44-12-190 et 


seq., a bank was allowed to destroy re- 
cords containing information required by 
0.C.G.A. § 44-12-214, the bank is respon- 
sible for filing such information as it can 
make available. 1973 Op. Att’y Gen. No. 
73-11. 

Service charge on dormant bank 
accounts. — O.C.G.A. § 7-1-358 re- 
pealed by implication the prohibition 
against the imposition of service charge 
on dormant bank accounts contained in 
the Disposition of Unclaimed Property 
Act, O.C.G.A. § 44-12-190 et seq. 1975 
Op. Att’y Gen. No. 75-128. 

Preemption by federal regulation. 
— The conflict between a rule or regula- 
tion of the Federal Home Loan Bank 
Board and O.C.G.A.§ 44-12-214, concern- 
ing the proper service charges which may 
be exacted from any inactive account, 
must be resolved in favor of the limita- 
tions imposed by the federal regulation, 
inasmuch as the state is prohibited from 
enacting legislation in areas preempted 
by federal law. 1974 Op. Att’y Gen. No. 
74-30. 


44-12-215. Publication of “Georgia Unclaimed Property List”; 
contents of notice. 


(a) The commissioner shall electronically publish notice of the re- 
ports filed under Code Section 44-12-214 on the Department of Rev- 
enue’s website. 


(b) The published notice shall be entitled the “Georgia Unclaimed 
Property List” and shall contain the names in alphabetical order and 
the internal identification number of persons listed in the report and 
entitled to notice within the county as provided in Code Section 
44-12-214. 


(c) The notice shall contain a statement that information concerning 
the amount or description of the property and the name of the holder 
may be obtained by any persons possessing an interest in the property 
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by addressing an inquiry to the commissioner. In cases of property 
submitted pursuant to Code Section 44-12-211.1, the notice shall also 
contain the year, make, model, and vehicle identification number of the 
motor vehicle sold pursuant to Article 1A of Chapter 11 of Title 40, “The 
Abandoned Motor Vehicle Act.” 


(d) The commissioner shall not be required to publish in such notice 
any item with a value of less than $50.00 unless the commissioner 
deems such publication to be in the public interest. 


History. vides: “This Act shall become effective 

Code 1981, § 44-12-215, enacted by Ga. upon approval by the Governor or upon its 
L. 1990, p. 1506, § 1; Ga. L. 2015, p. 30, becoming law without such approval for 
§ 2/SB 82; Ga. L. 2019, p. 872, § 7/HB purposes of developing the required forms 
307. and shall become effective on September 
Editor’s notes. 1, 2019, for all other purposes.” The Gov- 

Ga. L. 2019, p. 872, § 8/HB 307, not ernor signed this Act on May 7, 2019. 
codified by the General Assembly, pro- 


RESEARCH REFERENCES 


Am. Jur. 2d. U.L.A. 

27 Am. Jur. 2d, Escheat, § 33. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) §§ 12, 23. 

76 C.J.S., Records, §§ 60 et seq., 93 et 
seq. 


44-12-216. Assumption of custody by state; legal proceedings 
instituted by other state; reimbursements for costs to 
safe-deposit box holders. 


(a) Upon payment or delivery of abandoned property to the commis- 
sioner, the state shall assume custody and shall be responsible for the 
safekeeping of the property. Any person who pays or delivers abandoned 
property to the commissioner under this article is relieved of all 
liability, to the extent of the value of the property so paid or delivered, 
or for any claim which then exists or which thereafter may arise or be 
made with respect to the property. Any holder who has paid moneys to 
the commissioner pursuant to this article may reimburse any person 
appearing to such holder to be entitled thereto; and, upon proof of such 
payment and proof that the payee was entitled thereto, the commis- 
sioner shall forthwith reimburse the holder for the payment. 


(b) In the event legal proceedings are instituted by any other state or 
states in any state or federal court with respect to unclaimed funds or 
abandoned property previously paid or delivered to the commissioner, 
the holder shall give written notification to the commissioner and the 
Attorney General of this state of such proceedings within ten days after 
service of process or at least ten days before the return date on which an 
answer or similar pleading is due or any extension thereof is secured by 
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the holder. The Attorney General may take such action as he deems 
necessary or expedient to protect the interest of this state. The Attorney 
General, by written notice prior to the return date on which an answer 
or similar pleading is due or any extension thereof is secured by the 
holder, but in any event in reasonably sufficient time for the holder to 
comply with the directions received, shall either direct the holder 
actively to defend in the proceedings or direct that no defense be 
entered into the proceedings. If a direction is received from the Attorney 
General that the holder need not make a defense, this shall not 
preclude the holder from entering a defense in his own name if he 
should so choose. However, any defense made by the holder on his own 
initiative shall not entitle the holder to reimbursement for legal fees, 
costs, and other expenses as is provided in this Code section with 
respect to defenses made pursuant to the direction of the Attorney 
General. After the holder has actively defended in the proceedings 
pursuant to the direction of the Attorney General or has been notified in 
writing by the Attorney General that no defense need be made with 
respect to such funds, if a judgment is entered against the holder for 
any amount paid to the commissioner under this article, the commis- 
sioner, upon being furnished either proof of payment or satisfaction of 
such judgment, shall reimburse the holder the amount so paid. The 
commissioner shall also reimburse the holder for any legal fees, costs, 
and other directly related expenses incurred in legal proceedings 
undertaken pursuant to the direction of the Attorney General. 


(c) Property removed from a safe-deposit box or other safekeeping 
repository that is received by the commissioner shall be subject to the 
holder’s right under this Code section to be reimbursed for the actual 
cost of the opening and to any valid lien or contract providing for the 
holder to be reimbursed for unpaid rent or storage charges. The 
commissioner shall make the reimbursement to the holder out of the 
proceeds remaining after the deduction of the commissioner’s selling 
costs. 


History. 
Code 1981, § 44-12-216, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-217. Sale or destruction of property. 


(a) All abandoned property, other than money delivered to the 
commissioner under this article, shall, within three years after the 
delivery, be sold by him to the highest bidder at public sale in whatever 
city in the state affords, in his judgment, the most favorable market for 
the property involved. The commissioner may decline the highest bid 
and reoffer the property for sale if he considers the price bid insuffi- 
cient. He need not offer any property for sale if, in his opinion, the 
probable cost of the sale exceeds the value of the property. 
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(b) Any sale held under this Code section shall be preceded by a 
single publication of notice thereof at least three weeks in advance of 
the sale in a newspaper of general circulation in the county where the 


property is to be sold. 


(c) At any sale conducted by the commissioner pursuant to this 
article, the purchaser shall receive title to the property purchased free 
from all claims of the owner or prior holder thereof and of all persons 
claiming through or under them. The commissioner shall execute all 
documents necessary to complete the transfer of title. 


(d) If the commissioner determines after investigation that any 
property delivered under this article has insubstantial commercial 
value of less than $100.00, he may destroy or otherwise dispose of the 
property at any time. No action or proceeding may be maintained 
against the state or any officer or against any holder for or on account 
of any action taken by the commissioner pursuant to this subsection. 


History. 
Code 1981, § 44-12-217, enacted by Ga. 
L. 1990, p. 1506, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
rendered under Ga. L. 1972, p. 762, §§ 1 
through 31 and § 33 are included in the 
annotations for this Code section. 

Transfer of abandoned stock cer- 
tificates. — Under the former Disposition 
of Unclaimed Property Act (see now 


0.C.G.A. § 44-12-190 et seq.) stock certifi- 
cates deemed abandoned should be ten- 
dered to the Department of Revenue, reg- 
istered in the name of the state revenue 
commissioner. 1983 Op. Atty Gen. No. 
83-77 (decided under former Ga. L. 1972, 
p. 762, §§ 1 through 31 and § 33). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
27 Am. Jur. 2d, Escheat, § 45. 
C.J.S. 


U.L.A. 
Uniform Disposition of Unclaimed 
Property Act (U.L.A.) § 17. 


30A C.J.S., Escheat, $$ 9, 22, 23. 


44-12-218. Disposition of funds received under article. 


All funds received under this article, including the proceeds from the 
sale of abandoned property under Code Section 44-12-217, shall be 
deposited by the commissioner in the general fund; provided, however, 
that the commissioner may deduct moneys necessary to cover the direct 
administrative expenses required to identify, locate, secure, and trans- 
mit abandoned property prior to depositing such funds. Before making 
a deposit he or she shall record the name and last known address of 
each person appearing from the holders’ reports to be entitled to the 
abandoned property and of the name and last known address of each 
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insured person or annuitant and, with respect to each policy or contract 
listed in the report of an insurance corporation, its number, the name of 
the corporation, and the amount due. 


History. L. 1990, p. 1506, § 1; Ga. L. 2018, p. 636, 
Code 1981, § 44-12-218, enacted by Ga. § 2/HB 359; Ga. L. 2015, p. 30, § 3/SB 82. 
RESEARCH REFERENCES 
Am. Jur. 2d. U.L.A. 
27 Am. Jur. 2d, Escheat, § 43 et seq. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) §§ 18, 26. 


30A C.J.S., Escheat, §§ 9, 22, 23. 81A 
C.J.S., States, § 228. 


44-12-219. When commissioner may decline to receive certain 
property. 


The commissioner, after receiving reports of property deemed aban- 
doned pursuant to this article, may decline to receive any property 
reported which he deems to have a value less than the cost of giving 
notice and holding sale, or he may, if he deems it desirable because of 
the small sum involved, postpone taking possession until a sufficient 
sum accumulates. Unless the holder of the property is notified to the 
contrary within 120 days after filing the report required under Code 
Section 44-12-214, the commissioner shall be deemed to have elected to 
receive the custody of the property. 


History. 
Code 1981, § 44-12-219, enacted by Ga. 
L. 1990, p. 1506, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. U.L.A. 
1 Am. Jur. 2d, Abandoned, Lost, and Uniform Disposition of Unclaimed 
Unclaimed Property, §§ 30, 34. 27 Am. Property Act (U.L.A.) § 22. 
Jur. 2d, Escheat, § 46 et seq. 
C.J.S. 
1 C.J.S., Abandonment, § 12. 30A 
C.J.S., Escheat, § 9 et seq. 


44-12-220. Claims for property paid or delivered to commis- 
sioner; procedure; destruction of records after seven 
years. 


(a) A person, excluding another state, claiming an interest in any 
property paid or delivered to the commissioner may file with him a 
claim on a form prescribed by him and verified by the claimant. 


(b) The commissioner shall consider each claim within 90 days after 
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it is filed and give written notice to the claimant if the claim is denied 
in whole or in part. The notice may be given by mailing it to the last 
address, if any, stated in the claim as the address to which notices are 
to be sent. If no address for notices is stated in the claim, the notice may 
be mailed to the last address, if any, of the claimant as stated in the 
claim. No notice of denial need be given if the claim fails to state either 
the last address to which notices are to be sent or the address of the 
claimant. 


(c) Ifa claim is allowed, the commissioner shall pay over or deliver to 
the claimant the property or the amount the commissioner actually 
received or the net proceeds ifit has been sold by the commissioner. The 
owner is not entitled to receive income or other increments accruing 
after remittance to the commissioner. 


(d) The commissioner may, after seven years following the receipt of 
property, destroy such records related to the property as deemed 
necessary; and after said seven-year period any claim relating to such 
property must be fully substantiated by a claimant, without recourse to 
such records. 


History. 
Code 1981, § 44-12-220, enacted by Ga. 
L. 1990, p. 1506, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. U.L.A. 
27 Am. Jur. 2d, Escheat, § 46 et seq. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) § 19. 


30A C.J.S., Escheat, §§ 22, 23. 81A 
C.J.S., States, § 269. 


44-12-221. Appeal of commissioner’s decision. 


Any person aggrieved by a decision of the commissioner or whose 
claim the commissioner has failed to act upon within 90 days after the 
filing of the claim may appeal such decision or lack of decision to the 
Superior Court of Fulton County. The proceeding shall be brought 
within 90 days after the decision of the commissioner or within 180 
days of the filing of the claim if the commissioner fails to act. The appeal 
shall be tried de novo without a jury. 


History. 
Code 1981, § 44-12-221, enacted by Ga. 
L. 1990, p. 1506, § 1. 
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RESEARCH REFERENCES 
Am. Jur. 2d. U.L.A. 
27 Am. Jur. 2d, Escheat, § 46 et seq. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) § 21. 


30A C.J.S., Escheat, §§ 9, 10. 81A 
C.J.S., States, § 297. 


44-12-222. Determination of claim; hearing. 


(a) The commissioner shall consider any claim filed under this article 
and may hold a hearing and receive evidence concerning it. If a hearing 
is held, he shall prepare a finding and a decision in writing on each 
claim filed, stating the substance of any evidence heard by him and the 
reasons for his decision. The decision shall be a public record. 


(b) If the claim is allowed, the commissioner shall make payment 
forthwith. The claim shall be paid without deduction for costs of notice. 


History. 
Code 1981, § 44-12-222, enacted by Ga. 
L. 1990, p. 1506, § 1. 


RESEARCH REFERENCES 
Am. Jur. 2d. U.L.A. 
27 Am. Jur. 2d, Escheat, § 46 et seq. Uniform Disposition of Unclaimed 
C.J.S. Property Act (U.L.A.) § 20. 


30A C.J.S., Escheat, §§ 22, 23. 81A 
C.J.S., States, §§ 273, 278. 


44-12-223. Effect of periods of limitation. 


The expiration of any period of time specified by statute or court 
order, during which an action or proceeding may be commenced or 
enforced to obtain payment of a claim for money or property, shall not 
prevent the money or property from being presumed abandoned prop- 
erty nor affect any duty to file a report required by this article or to pay 
or deliver abandoned property to the commissioner. 


History. 
Code 1981, § 44-12-223, enacted by Ga. 
L. 1990, p. 1506, § 1. 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- Outstanding checks not abandoned 
larity of the statutory provisions, opinions property. — Outstanding checks may be 
rendered under Ga. L. 1972, p. 762, §§ 1 evidence of abandoned deposits, but the 
through 31 and § 33 are included in the checks themselves would not be abandoned 
annotations for this Code section. property. 1981 Op. Att’y Gen. No. 81-16. 
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44-12-224, Agreement and fees for recovery or assistance in 
recovery of property reported and delivered to com- 
missioner. 


(a) All agreements to pay compensation to recover or assist in the 
recovery of property reported and delivered to the commissioner under 
this article shall be unenforceable for 24 months after the date of 
payment or the delivery of property to the commissioner. 


(b) The fees charged by any person, firm, or corporation to recover or 
assist in the recovery for and on behalf of a claimant of property 
reported and delivered to the commissioner under this article shall not 
exceed 10 percent of the value of the property recovered. All funds or 
property located by a person to be compensated by the payment of such 
a fee shall be paid or delivered directly to the owner and may not be 
paid or delivered to the person to receive the fee whether pursuant to a 
duly executed power of attorney or otherwise. 


History. 
Code 1981, § 44-12-224, enacted by Ga. 
L. 1990, p. 1506, § 1. 


JUDICIAL DECISIONS 


Cap on compensation. — Court O.C.G.A. § 44-12-224(b). Blocksom v. 
capped asset recovery specialist’s compen- Brown (In re Brown), 555 B.R. 854, 2016 
sation at 10% of the $65,000 recovered by Bankr. LEXIS 2818 (Bankr. S.D. Ga. 
the bankruptcy trustee pursuant to 2016). 


44-12-225. Confidentiality of information or records required 
by this article. 


Any information or records required to be furnished to the commis- 
sioner shall be confidential except as otherwise necessary in the proper 
administration of this article. 


History. 
Code 1981, § 44-12-225, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-226. Expiration of limitation specified by contract, stat- 
ute, or court order not to affect duties required by 
this article. 


The expiration, before or after July 1, 1990, of any period of time 


specified by contract, statute, or court order during which a claim for 
money or property can be made or during which an action or proceeding 
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may be commenced or enforced to obtain payment of a claim for money 
or to recover property, does not prevent the money or property from 
being presumed abandoned nor affect any duty to file a report or to pay 


or deliver abandoned property to the commissioner as required by this 


article. 


History. 
Code 1981, § 44-12-226, enacted by Ga. 
L. 1990, p. 1506, § 1. 


JUDICIAL DECISIONS 


No presumption of abandonment. 
— Assessment of dormancy fees on gift 
cards and certificates and refusal to honor 
them after one year did not violate 
O.C.G.A. § 44-12-205 of the Georgia Dis- 
position of Unclaimed Property Act 
(DUPA), O.C.G.A. § 44-12-190 et seq; as 
the cards and certificates had not been 
unclaimed by the plaintiffs for more than 
five years when the complaint was filed, 
they were not presumed abandoned, and 
DUPA did not apply. Simon Prop. Group, 
Inc. v. Benson, 278 Ga. App. 277, 628 
S.E.2d 697, 2006 Ga. App. LEXIS 312 
(2006), aff'd, 281 Ga. 744, 642 S.E.2d 687, 
2007 Ga. LEXIS 238 (2007). 

Law governing claims by owners 
against property holders. — O.C.G.A. 
§ 44-12-226, which simply ensured that a 


holder was not relieved of its obligation to 
deliver abandoned property to the state 
revenue commissioner, even though an 
owner’s claim for possession against a 
holder was barred by the statute of limi- 
tations, did not provide a basis for the 
owners of certain gift cards and certifi- 
cates to bring an action against the holder 
of the cards and certificates that claimed 
that the dormancy fees and expiration 
dates on the cards and certificates vio- 
lated the Disposition of Unclaimed Prop- 
erty Act, O.C.G.A. Art. 5, Ch. 12, T. 44; the 
relationship between the owners and the 
holder was governed by Georgia contract 
law. Benson v. Simon Prop. Group, Inc., 
281 Ga. 744, 642 S.H.2d 687, 2007 Ga. 
LEXIS 238 (2007). 


RESEARCH REFERENCES 


ALR. 
Regulation of pre-paid stored-value “gift 
cards”, 46 A.L.R.6th 437. 


44-12-227. Penalties. 


(a) A person, firm, or corporation who willfully fails to render any 
report or perform other duties required under this article shall pay a 
civil penalty of $100.00 for each day the report is withheld or the duty 
is not performed, but not more than $5,000.00. 


(b) A person, firm, or corporation who willfully fails to pay or deliver 
property to the commissioner as required under this article shall pay a 
civil penalty equal to 25 percent of the value of the property that should 


have been paid or delivered. 


(c) A person, firm, or corporation who willfully refuses after written 
demand by the commissioner to pay or deliver as required by this 
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article is guilty of a misdemeanor and upon conviction shall be 
punished by a fine not to exceed $1,000.00 or by imprisonment not to 
exceed six months or by both such fine and imprisonment. 


History. 
Code 1981, § 44-12-227, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-228. Maintenance and retention of records. 


(a) Every financial institution, banking organization, and business 
association and all other holders required to file a report under Code 
Section 44-12-214 shall retain all books, records, and documents 
necessary to establish the accuracy and compliance of such report for 
ten years after the property becomes reportable, except to the extent 
that shorter time is provided in accordance with Article 5 of Chapter 18 
of Title 50, the “Georgia Records Act,” or in subsection (b) of this Code 
section or by rule of the commissioner. As to any property for which it 
has obtained the last known address of the owner, the holder shall 
maintain a record of the name and last known address of the owner for 
the same ten-year period. 


(b) Any business associations that sell in this state their traveler’s 
checks, money orders, or other similar written instruments, other than 
third-party bank checks on which the business association is directly 
liable, or that provides such instruments to others for sale in this state 
shall maintain a record of those instruments while they remain 
outstanding, indicating the state and date of issue for three years after 
the date the property is reportable. 


History. 1990, “their traveler’s checks” was substi- 
Code 1981, § 44-12-228, enacted by Ga. tuted for “its traveler’s checks” near the 
L. 1990, p. 1506, § 1. beginning of subsection (b). 


Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


44-12-229. Commissioner may compel filing of report and may 
examine records; failure to maintain records. 


(a) The commissioner may require any person who has not filed a 
report to file a verified report stating whether or not the person is 
holding any unclaimed property reportable or deliverable under this 
article. 


(b) The commissioner may at reasonable times and upon reasonable 
notice examine the records of any person to determine whether the 
person has complied with the provisions of this article. The commis- 
sioner may conduct the examination even if the person believes it is not 
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in possession of any property reportable or deliverable under this 
article. 


(c) If a holder fails to maintain the records required by Code Section 
44-12-228 and the records of the holder available for the periods subject 
to this article are insufficient to permit the preparation of a report, the 
holder shall be required to report and pay such amounts as may 
reasonably be estimated from any available records. 


History. 
Code 1981, § 44-12-229, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-230. Employment of independent consultant. 


The commissioner may employ the services of such independent 
consultants, and other persons possessing specialized skills or knowl- 
edge as he shall deem necessary or appropriate for the administration 
of this article, including, but not limited to, valuation, maintenance, 
upkeep, management, sale and conveyance of property, and determina- 
tion of sources of unreported abandoned property. 


History. 
Code 1981, § 44-12-230, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-231. Enforcement of article; properties not paid over ona 
timely basis. 


(a) The commissioner may bring an action in a court of competent 
jurisdiction to enforce this article. Notwithstanding the provisions of 
Code Section 44-12-214, the commissioner shall commence enforcement 
for the reporting, payment, or delivery of property presumed abandoned 
under this article, with the exception of property held in a fiduciary 
capacity, not later than seven years from the date the property is 
presumed abandoned. 


(b) Properties due and owing under this Code section and not paid 
over to the commissioner on a timely basis shall be paid upon notice and 
demand by the commissioner or the commissioner’s delegate and shall 
be assessed and collected in the manner provided for assessment and 
collection of state taxes in Chapters 2, 3, and 4 of Title 48. The 
commissioner is authorized to issue an execution for the amounts due 
as provided in Code Section 48-3-1. The remedies specified in this 
subsection shall be in addition to all other remedies provided for in this 
article. 


History. L. 1990, p. 1506, § 1; Ga. L. 1998, p. 1813, 
Code 1981, § 44-12-231, enacted by Ga. § 1. 
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44-12-232. Article does not relieve holder of duty that arose 
before July 1, 1990. 


(a) This article does not relieve the holder of a duty that arose before 
July 1, 1990, to report, pay, or deliver property. A holder who did not 
comply with the law in effect before July 1, 1990, is subject to the 
applicable enforcement and penalty provisions that then existed and 
they are continued in effect for the purpose of this subsection, subject to 
Code Section 44-12-227. 


(b) The initial report filed under this article for property that was not 
required to be reported before July 1, 1990, but which is subject to this 
article must include all items of property that would have been 
presumed abandoned during the ten-year period preceding July 1, 
1990, as if this article had been in effect during that period. 


History. 
Code 1981, § 44-12-232, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-233. Receipt of securities under this article. 


Whenever the commissioner shall receive securities under this article 
in the name of the owner, he shall forthwith take appropriate action to 
transfer the record of ownership of said securities into the name of the 
commissioner. 


History. 
Code 1981, § 44-12-233, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-234. Property in foreign country or arising out of foreign 
transaction. 


This article does not apply to any property held, due, and owing in a 
foreign country and arising out of a foreign transaction. 


History. 


Code 1981, § 44-12-234, enacted by Ga. 
L. 1990, p. 1506, § 1. 


44-12-235. Rules and regulations. 


The commissioner may make necessary rules and regulations to 
carry out the provisions of this article. 


History. 


Code 1981, § 44-12-235, enacted by Ga. 
L. 1990, p. 1506, § 1. 
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44-12-236. Alternative method of disposition with respect to 
certain dividends or capital credits which are pre- 
sumed abandoned; definitions; procedures. 


(a) As used in this Code section, the term: 
(1) “Approved uses” means: 


(A) Donated to an Internal Revenue Code Section 501(c)(3) 
organization serving in the electric membership corporation’s ser- 
vice area; 


(B) Used in support of education in the electric membership 
corporation’s service area; or 


(C) Used for economic development purposes in the electric 
membership corporation’s service area. 


(2) “Electric membership corporation’s service area” means any 
county in which the electric membership corporation provides electric 
service and any county adjacent thereto. 


(b) All patronage dividends or capital credits presumed abandoned 
pursuant to this article in a given calendar year that are held by an 
electric membership corporation organized and operating pursuant to 
Article 4 of Chapter 3 of Title 46 may, in lieu of payment of delivery to 
the commissioner pursuant to this article, be donated for approved uses 
if the electric membership corporation has: 


(1) Maintained for at least six months on the electric membership 
corporation’s website or on a public posting in the electric member- 
ship corporation’s main office a list of the names and last known 
addresses of all owners of property held by the electric membership 
corporation which has been presumed abandoned, together with 
instructions on how to claim such property; and 


(2) Published in the legal organ in the county in which the electric 
membership corporation’s main office is located notice of the last date 
to claim property that has been presumed abandoned. Such notice 
shall be published within three to six months prior to the last date to 
claim the property and shall state that the names of the owners may 
be found at the electric membership corporation’s website or the main 
office. 


History. ize, and correct the Code, substituted “this 
Code 1981, § 44-12-236, enacted by Ga. Code section” for “the Code section” in 
L. 2005, p. 792, § 1/HB 431; Ga. L. 2020, subsection (a). 
p. 493, § 44/SB 429. 
The 2020 amendment, effective July 
29, 2020, part of an Act to revise, modern- 
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44-12-236.1. Donation of abandoned dividends or capital credits 
by rural telephone cooperatives for certain pur- 
poses. 


(a) As used in the Code section, the term: 


(1) “Area” means any county in which a telephone cooperative 
provides telephone service and any county adjacent thereto. 


(2) “Telephone cooperative” shall have the same meaning as pro- 
vided for the term “cooperative” in Code Section 46-5-62. 


(3) “Telephone service” shall have the same meaning as provided 
for in Code Section 46-5-62. 


(b) All patronage dividends or capital credits held by a telephone 
cooperative that are presumed abandoned pursuant to this article in a 
given calendar year may, in lieu of payment of delivery to the commis- 
sioner pursuant to this article, be donated to a nonprofit organization 
exempt from taxation under Section 501(c)(3) of the Internal Revenue 
Code that supports education or economic development in the area if 
the telephone cooperative has: 


(1) Maintained for at least six months on the telephone coopera- 
tive’s website or on a public posting in the telephone cooperative’s 
main office, a list of the names and last known addresses of all owners 
of property held by the telephone cooperative that have been pre- 
sumed abandoned, together with instructions on how to claim such 
property; and 


(2) Published in the legal organ in the county in which the 
telephone cooperative’s main office is located notice of the last date to 
claim property that has been presumed abandoned. Such notice shall 
be published within three to six months prior to the last date to claim 
the property and shall state that the names of the owners may be 
found at the telephone cooperative’s website or main office. 


History. 
Code 1981, § 44-12-236.1, enacted by 
Ga. L. 2017, p. 352, § 6/SB 46. 


44-12-237. Unclaimed United States Savings Bond. 


(a) Notwithstanding the provisions of subsection (a) of Code Section 
44-12-216, United States savings bonds which are unclaimed property 
and subject to the provisions of Code Section 44-12-190, et seq., the 
“Disposition of Unclaimed Property Act,” shall escheat to the State of 
Georgia three years after becoming unclaimed property and subject to 
the provisions of Code Section 44-12-190, et seq., and all property rights 
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to such United States savings bonds or proceeds from such bonds shall 
vest solely in the State of Georgia. 


(b) If, within 180 days after the passage of three years pursuant to 
subsection (a) of this Code section, no claim has been filed in accordance 
with the provisions of Code Section 44-12-190, et seq., for such United 
States savings bonds, the commissioner shall commence a civil action in 
the Superior Court of Fulton County for a determination that such 
United States savings bonds shall escheat to the state. The commis- 
sioner may postpone the bringing of such action until sufficient United 
States savings bonds have accumulated in the commissioner’s custody 
to justify the expense of such proceedings. 


(c) If no person shall file a claim or appear at the hearing to 
substantiate a claim or if the court shall determine that a claimant is 
not entitled to the property claimed, then the court, if satisfied by 
evidence that the commissioner has substantially complied with the 
laws of this state, shall enter a judgment that the subject United States 
savings bonds have escheated to the state. 


(d) The commissioner shall redeem such United States savings 
bonds, and the proceeds shall be deposited in the state general fund in 
accordance with the provisions of Code Section 44-12-218. 


History. 
Code 1981, § 44-12-237, enacted by Ga. 
L. 2015, p. 937, § 2/HB 322. 


44-12-238. Claim for United States savings bonds escheated to 
state. 


Any person making a claim for the United States savings bonds 
escheated to the state under Code Section 44-12-237, or for the proceeds 
from such bonds, may file a claim in accordance with the provisions of 
Code Section 44-12-190, et seq., the “Disposition of Unclaimed Property 
Act.” Upon providing sufficient proof of the validity of such person’s 
claim, the commissioner may pay such claim in accordance with the 
provisions of Code Section 44-12-190, et seq. 


History. 


Code 1981, § 44-12-238, enacted by Ga. 
L. 2015, p. 937, § 2/HB 322. 


300 


T.44, C.12, A.6 


RIGHTS IN PERSONALTY 


44-12-241 


ARTICLE 6 
FALLING PECANS 


RESEARCH REFERENCES 


ALR. 
Ungathered fruit as subject of conver- 
sion or action of trover, 63 A.L.R. 230. 


JUDICIAL DECISIONS 


Contract to harvest pecans antici- 
pating future lease. — Contract for the 
harvest of pecans was enforceable, al- 
though the lessor had not yet purchased 
the orchard and the parties planned to 
sign a lease, because the contract identi- 
fied the parties, the property, the consid- 


44-12-240. Definitions. 


As used in this article, the term: 


eration, and the lease term; the lessee 
therefore could not recover on theories of 
unjust enrichment or money had and re- 
ceived. Cook Pecan Co. v. McDaniel, 344 
Ga. App. 370, 810 S.E.2d 186, 2018 Ga. 
App. LEXIS 36 (2018). 


(1) “Harvesting season” means that portion of each calendar year 
beginning on October 1 and ending on December 31. 


(2) “Owner” means the person, firm, or corporation owning the 
land on which pecan trees are growing or the person, firm, or 
corporation having legal possession of the land. 


History. 
Ga. L. 1976, p. 272, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
63 Am. Jur. 2d, Property, § 31. 


C.J.S. 
73 C.J.S., Property, § 24 et seq. 


44-12-241. Pecans falling on public right of way; ownership 
during harvest season; picking pecans from tree 
limbs without permission; penalty. 


(a) When pecan trees are grown on private property and the 
branches of the trees extend over public roads, streets, or highway 
rights of way, any pecans falling from any such pecan trees onto the 
public rights of way shall be the property of the owner of the pecan trees 
until the end of the harvesting season; and it shall be unlawful for any 
person to remove the pecans from any public rights of way during the 
harvesting season without the permission of the owner of the trees. 


(b) It shall be unlawful for any person, without the permission of the 
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owner of pecan trees grown on private property, to pick or otherwise 
remove any pecans from the limbs or branches of the trees or to cause 
pecans to fall from the trees. 


(c) Any person who violates this Code section shall be guilty of a 
misdemeanor. 


History. 
Ga. L. 1976, p. 272, §§ 1, 5; Ga. L. 1982, 
p. 3, § 44. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
63 Am. Jur. 2d, Property, § 1. 73 C.J.S., Property, § 24 et seq. 


44-12-242. Pecans on public right of way; removal out of harvest 
season. 


Any pecans remaining on public roads, streets, or highway rights of 
way during any portion of the calendar year except the harvesting 
season shall be deemed to be abandoned by the owner of the pecans; and 
it shall not be unlawful for any person to remove such pecans from such 
public rights of way. 


History. 
Ga. L. 1976, p. 272, § 3. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
63 Am. Jur. 2d, Property, § 43. 73 C.J.S., Property, § 31 et seq. 


44-12-243. Effect of article on maintenance of public rights of 
way; harvest on limited access highways. 


This article shall not be construed to prohibit employees of the 
Department of Transportation or the employees of a county or munici- 
pality from engaging in normal activities of maintenance on the rights 
of way of public roads, streets, or highways; nor shall this article be 
construed to grant the owner of any pecan trees the right to harvest 
pecans from the right of way of any interstate or other limited access 
highway. 


History. 
Ga. L. 1976, p. 272, § 4. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
73 Am. Jur. 2d, Statutes, § 60 et seq. 82 C.J.S., Statutes, § 306 et seq. 
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ARTICLE 7 


PROTECTION OF AMERICAN INDIAN HUMAN REMAINS AND 
BURIAL OBJECTS 


Cross references. prehistoric, and historic sites, § 12-3-620 
Protection of archeological, aboriginal, et seq. 


Part 1 
AMERICAN INDIAN Human REMAINS AND BurIAL Opsects HELD By MUSEUMS 


44-12-260. Definitions. 
As used in this article, the term: 


(1) “American Indian” means an individual who is a member of a 
nation, tribe, band, group, or community that was indigenous to 
Georgia; is a descendant of persons named as American Indians in 
the Georgia Senate Bill 89, enacted during the legislative session of 
1839 (Ga. L. 1839, p. 374); or is a descendant of persons included in 
the United States Indian Claims Commission, Docket 21, 1962, and 
those sequel dockets pertaining to the Creek Nation east of the 
Mississippi River. 


(2) “American Indian tribe” means any nation, tribe, band, group, 
or community that was indigenous to Georgia and is recognized as 
eligible for the special programs and services provided by the United 
States to Indians because of its status as Indian; or whose members 
are descendants of American Indians indigenous to Georgia. 


(3) “Burial object” means an object that, as a part of the death rite 
or ceremony of a culture, is reasonably believed to have been placed 
with individual human remains either at the time of death or later. 
Such term includes any item defined in paragraph (4) of Code Section 
36-72-2 and may also include but not be limited to urns; whole or 
broken ceramic, metal, or glass vessels; chipped stone tools; ground 
stone tools; worked bone and shell items; clothing; medals; buttons; 
jewelry; firearms; edged weapons; and the caskets or containers for 
the human remains. 


(4) “Burial site” or “burial ground” means an area dedicated to and 
used for interment of human remains. The fact that the area was 
used for burial purposes shall be evidence that it was set aside for 
burial purposes. Such a site may be any natural or prepared physical 
location, whether originally below, on, or above the surface of the 
earth, into which, as a part of the death rite or ceremony of a culture, 
individual human remains are deposited. Such term does not include 
any cemetery required to be registered with the Secretary of State 
pursuant to Code Section 10-14-4. 
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(5) “Council” means the Council on American Indian Concerns 
established by Code Section 44-12-280. 


(6) “Cultural affiliation” means that there is a relationship of 
shared group identity which can be reasonably traced historically or 
prehistorically between a present day Indian tribe and an identifiable 
earlier group. 


(7) “Human remains” means the bodies of deceased human beings 
in any stage of decomposition, including cremated remains. 


(8) “Inventory” means a simple itemized list that summarizes the 
information called for by this article. 


(9) “Museum” means any institution or state or local government 
agency or any institution of higher learning that is not included in 
paragraph (8) of Section 2 of Public Law 101-601. 


History. Code Commission notes. 

Code 1981, § 44-12-260, enacted by Ga. Pursuant to Code Section 28-9-5, in 
L. 1992, p. 1790, § 6; Ga. L. 1993, p. 91, 1992, a superfluous “the” was deleted pre- 
§ 44; Ga. L. 2000, p. 882, § 6. ceding “special” in paragraph (2). 


44-12-261. Inventory of American Indian human remains or 
burial objects in possession of museum; additional 
documentation upon request of American Indian 
tribe; construction of part; extension of time to com- 
plete inventory and identification; notification of 
affected tribes. 


(a) Any museum having possession or control over holdings or 
collections of American Indian human remains or burial objects shall 
compile an inventory of such items and, to the extent possible based on 
information possessed by such museum, identify the geographical and 
cultural affiliation of such items. 


(b) The inventory and identification required under subsection (a) of 
this Code section shall be: 


(1) Completed in consultation with American Indian tribes; 
(2) Completed by not later than July 1, 1997; and 


(3) Made available to the Secretary of State and the council both 
during the time conducted and afterward. 


(c) Upon the request of any American Indian tribe, a museum shall 
supply additional available documentation to supplement the informa- 
tion required by subsection (a) of this Code section. Such documentation 
shall consist of a summary of existing museum records, including 
inventories or catalogs, relevant studies, and other pertinent data for 
the limited purpose of determining the geographical origin, cultural 
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affiliation, and basic facts surrounding the acquisition and accession of 
American Indian human remains and burial objects subject to this Code 
section. 


(d) This part shall not be construed to be an authorization for the 
initiation of new scientific studies of human remains and burial objects 
or the initiation of any other method of acquiring or preserving 
additional scientific information from such remains and objects. 


(e) Any museum which has made a good faith effort to carry out an 
inventory and identification under this Code section, but which has 
been unable to complete the process, may appeal to the Secretary of 
State for an extension of the time requirement set forth in paragraph 
(2) of subsection (b) of this Code section. The Secretary of State may 
once grant an extension of up to one year for any such museum upon a 
finding of good faith effort. An indication of good faith shall include the 
development of a plan to carry out the inventory and identification 
process. 


(f) If the cultural affiliation of any particular American Indian 
human remains or burial objects is determined pursuant to this Code 
section, the museum concerned shall not later than six months after the 
completion of the inventory notify the affected American Indian tribes. 
The notice shall include information: 


(1) Which identifies or describes each American Indian human 
remains or burial object and the circumstances surrounding its 
acquisition; 


(2) Which lists the human remains or burial objects that are 
clearly identifiable as to tribal origin; and 


(3) Which lists the American Indian human remains and burial 
objects that are not clearly identifiable as being culturally affiliated 
with that Indian tribe, but which, given the totality of circumstances 
surrounding acquisition of the remains or objects, are determined by 
a reasonable belief to be remains or objects culturally affiliated with 
the Indian tribe. 


A copy of each notice shall be sent to the Secretary of State and to the 
Council on American Indian Concerns. 


History. 
Code 1981, § 44-12-261, enacted by Ga. 
L. 1992, p. 1790, § 6. 
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44-12-262. Return of human remains and burial objects upon 
request of known lineal descendant or tribe; immu- 
nity of museum for returns made in good faith; 
private collections of artifacts not containing burial 
objects. 


(a) Upon the request of a known lineal descendant of the particular 
American Indian or, if a cultural affiliation is established between a 
particular American Indian tribe and particular human remains or 
burial objects, the request of the tribe, and pursuant to subsections (d) 
and (e) of this Code section, the museum shall expeditiously return such 
remains and objects. However, no human remains or burial objects 
shall be repatriated outside of the State of Georgia unless claimed by a 
known lineal descendant of the deceased person, as proved by clear and 
convincing evidence. 


(b) The return of human remains and burial objects covered by this 
part shall be in consultation with the requesting descendant or tribe to 
determine the place and manner of delivery of such items. 


(c) Where cultural affiliation between an American Indian tribe and 
human remains or burial objects has not been established in an 
inventory prepared pursuant to Code Section 44-12-261, such American 
Indian tribe can establish cultural affiliation by a preponderance of the 
evidence based upon geographical, kinship, biological, archeological, 
anthropological, linguistic, folkloric, oral tradition, historical, or other 
relevant information or expert opinion. 


(d) If either a lineal descendant of the deceased person or an 
American Indian tribe culturally affiliated with human remains or 
burial objects requests the return of such American Indian human 
remains or burial objects, the museum shall expeditiously return such 
items unless such items are indispensable for the completion of a 
specific scientific study, the outcome of which would be of major benefit 
to the State of Georgia, as determined by the Secretary of State and the 
council. Such items shall be returned by no later than 120 days after the 
date on which scientific study is completed. If the Secretary of State and 
the council cannot agree on the benefit of the scientific study, then they 
shall each appoint one representative to serve on a committee created 
and convened for the sole purpose of resolving the issue. The Governor 
shall appoint a person to chair the committee. Such person may not be 
an employee of the Secretary of State or a member of the council. The 
chairperson may vote to break a tie. 


(e) When there are multiple requests for repatriation of any Ameri- 
can Indian human remains or burial objects and after complying with 
the requirements of this part the museum cannot clearly determine 
which requesting party is the most appropriate claimant, the museum 
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may retain such item until the requesting parties agree upon its 
disposition or the dispute is resolved pursuant to the provisions of this 
article or in a court of competent jurisdiction. 


(f) Any museum which repatriates any American Indian human 
remains or burial objects in good faith pursuant to this part shall not be 
liable for claims by an aggrieved party or for claims of breach of 
fiduciary duty or public trust. 


(g) Nothing in this Code section shall require private citizens to 
surrender artifact collections that do not contain burial objects. 


History. 
Code 1981, § 44-12-262, enacted by Ga. 
L. 1992, p. 1790, § 6. 


44-12-263. Monitoring and review of inventory, identification, 
and repatriation activities. 


The council shall monitor and review the implementation of inven- 
tory and identification process and repatriation activities required 
under Code Sections 44-12-261 and 44-12-262 to ensure a fair, objective 
consideration and assessment of all available relevant information and 
evidence. 


History. 
Code 1981, § 44-12-263, enacted by Ga. 
L. 1992, p. 1790, § 6. 


44-12-264. Penalties for violation of Code Sections 44-12-261 and 
44-12-262. 


(a) Any museum which fails to comply with the provisions of Code 
Section 44-12-261 or 44-12-262 shall be subject to a civil penalty to be 
imposed by the council. The amount of such penalty shall be based 
upon: 


(1) The archeological, historical, or commercial value of the item 
involved; 


(2) The damages suffered, both economic and noneconomic, by an 
aggrieved party; and 


(3) The number of violations that have occurred 


but in no event shall the aggregate amount of such civil penalty exceed 
$5,000.00. 


(b) Whenever the council proposes to subject a person to the impo- 
sition of a civil penalty under this Code section, the council shall notify 
such person in writing: 
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(1) Setting forth the date, facts, and nature of each act or omission 
with which the person is charged; 


(2) Specifically identifying the particular provision or provisions of 
the Code section, rule, regulation, order, license, or registration 
certificate involved in the violation; and 


(3) Advising of each penalty which the council proposes to impose 
and its amount. 


Such written notice shall be sent by registered or certified mail or 
statutory overnight delivery by the council to the last known address of 
such person. The person so notified shall be granted an opportunity to 
show in writing, within such reasonable period as the council shall by 
rule or regulation prescribe, why such penalty should not be imposed. 
The notice shall also advise such person that, upon failure to pay the 
civil penalty subsequently determined by the council, if any, the penalty 
may be collected by civil action. Any person upon whom a civil penalty 
is imposed may appeal such action pursuant to Chapter 13 of Title 50, 
the “Georgia Administrative Procedure Act.” 


(c) Acivil penalty finally determined under this Code section may be 
collected by civil action in the event that such penalty is not paid as 
required. On the request of the council, the Attorney General is 
authorized to institute a civil action to collect a penalty imposed 
pursuant to this Code section. The Attorney General shall have the 
exclusive power to compromise, mitigate, or remit such civil penalties 
as are referred to the Attorney General for collection. 


(d) All moneys collected from civil penalties shall be paid to the state 
for deposit in the general fund. 


History. by the General Assembly, provided that 
Code 1981, § 44-12-264, enacted by Ga. the Act is applicable with respect to no- 
L. 1992, p. 1790, § 6; Ga. L. 2000, p. 1589, tices delivered on or after July 1, 2000. 
§ 3; Ga. L. 2002, p. 632, § 1. 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


Part 2 


COUNCIL ON AMERICAN INDIAN CONCERNS 


44-12-280. Council on American Indian Concerns created; mem- 
bership; assignment for administrative purposes; 
terms of office; removal for failure to attend meet- 
ings. 

(a) As used in this Code section, the term: 


(1) “Anthropologist” means a physical anthropologist who holds a 
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Ph.D. in physical anthropology with demonstrated experience in 
on-site identification of human skeletal remains and who is currently 
active in the profession. 


(2) “Archeologist” means any person who: 


(A) Is a member of or meets the criteria for membership in the 
Society of Professional Archaeologists and can demonstrate expe- 
rience or formal training in the excavation and interpretation of 
human graves; or 


(B) Was employed on July 1, 1992, by the state or by any county 
or municipal governing authority as an archeologist. 


(b) There is created the Council on American Indian Concerns, which 
shall consist of nine members to be appointed by the Governor. Five 
members shall be American Indians. Three members shall represent 
the scientific community and shall include at least one archeologist and 
one anthropologist; provided, however, that if no anthropologist can be 
identified who is willing to serve, then the membership reserved to an 
anthropologist shall be filled by a person who holds a master’s degree or 
a higher degree in the field of anthropology and is currently active in 
the profession. One member shall be selected from the general public at 
large. All members of the council shall be legal residents of the State of 
Georgia. The Governor shall consult the tribal groups located in the 
state recognized by general law, the Human Relations Commission, the 
Georgia Council of Professional Archaeologists, the Society for Georgia 
Archaeology, and the Department of Natural Resources for recommen- 
dations before appointing members of the council. 


(c) The council is assigned to the Department of Natural Resources 
for administrative purposes only, as specified in Code Section 50-4-3. 


(d) The terms of appointment for members of the council shall be as 
follows: two American Indians, one scientist, and one representative of 
the general public shall be appointed for an initial term of three years; 
two American Indians, one scientist, and one representative of the 
general public shall be appointed for an initial term of two years; and 
one scientist shall be appointed for an initial term of one year. The 
member who represents the general public and who has the least time 
left in his or her term on July 1, 2002, shall cease to be a member on 
that date, and a member who is an American Indian shall be appointed 
to take office on that day for a term of three years. The Governor shall 
specify the length of the initial term of the councilmembers in their 
initial appointments. After such initial terms, all councilmembers shall 
be appointed for terms of three years. Active and continued participa- 
tion by members of the council is needed. The Governor may remove 
any member who fails to attend three regularly scheduled consecutive 
meetings. Councilmembers may succeed themselves. 
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History. Law reviews. 

Code 1981, § 44-12-280, enacted by Ga. For annual survey on administrative 
L. 1992, p. 1790, § 6; Ga. L. 2002, p. 632, law, see 69 Mercer L. Rev. 15 (2017). 
§ 2; Ga. L. 2017, p. 212, § 1/HB 153. 


44-12-281. Compensation and expenses. 


Councilmembers shall receive no compensation for their services but 
shall be reimbursed for their actual travel and expenses necessarily 
incurred in the performance of their duties for each day such member 
of the council is in attendance at a meeting of the council. 


History. 
Code 1981, § 44-12-281, enacted by Ga. 
L. 1992, p. 1790, § 6. 


44-12-282. Chairperson; meetings; quorum. 


Annually, the councilmembers shall elect a chairperson for a term of 
one year. The council shall meet as frequently as needed to perform its 
duties, upon the call of the council chairperson. Five councilmembers 
shall constitute a quorum to conduct business. 


History. 
Code 1981, § 44-12-282, enacted by Ga. 
L. 1992, p. 1790, § 6. 


44-12-283. Powers and duties of council. 
The council shall have the following powers and duties: 


(1) To serve as a resource for the notification of relatives under 
paragraph (4) of Code Section 36-72-5, relating to notification of 
relatives pursuant to obtaining a permit for land use change or 
disturbance; provided, however, that failure of the council to respond 
within 30 days to a request to serve as a resource for the notification 
shall not prevent the notification process or any permit process from 
taking place; 


(2) To receive notice of permits issued and contracts issued under 
subsection (c) of Code Section 12-3-52 that affect aboriginal, prehis- 
toric, or American Indian burial sites; 


(3) To monitor the inventory and identification process conducted 
under Code Section 44-12-261 to ensure a fair, objective consideration 
and assessment of all available relevant information and evidence; 


(4) To facilitate the resolution of disputes among American Indian 
tribes, lineal descendants of American Indians, and museums relat- 
ing to the return of American Indian remains and burial objects 
pursuant to Code Section 44-12-262, including convening the parties 
to the dispute; 
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(5) To advise the Department of Natural Resources, the General 
Assembly, the Human Relations Commission, the Secretary of State, 
local political subdivisions, state and local law enforcement agencies, 
and other appropriate agencies and individuals regarding policy 
matters relating to issues affecting American Indians; 


(6) To apply for and receive grants, gifts, and direct appropriations 
from the federal government; the state government; any county, 
municipal, or local government; any board, bureau, commission, 
agency, or establishment of any such government; any other organi- 
zation, public or private; and any individual or groups of individuals; 
and 


(7) To preserve and foster the culture and heritage of Indians and 
Indian descendants in this state and to be the agency to deal with 
specific federal programs which are required to be dealt with only by 
an Indian agency or organization. 


History. L. 1992, p. 1790, § 6; Ga. L. 2002, p. 632, 
Code 1981, § 44-12-283, enacted by Ga. § 3. 


44-12-283.1. Additional powers of council. 


In addition to any other powers granted by law, the council may, in its 
discretion, study, consider, accumulate, compile, assemble, and dissemi- 
nate information on any aspect of Indian affairs; investigate relief 
needs of Indians in Georgia and provide technical assistance in the 
preparation of plans for the alleviation of such needs; confer with 
appropriate officials of local, state, and federal governments, and 
agencies of these governments, and with such congressional commit- 
tees that may be concerned with Indian affairs, in order to encourage 
and implement coordination of applicable resources to meet the needs of 
Indians in Georgia; cooperate with and secure the assistance of the 
local, state, and federal governments, or any agencies thereof, in 
formulating any such programs and coordinate such programs with any 
programs regarding Indian affairs adopted or planned by the federal 
government, to the end that the department secures the full benefit of 
such programs; review all proposed or pending state legislation and 
amendments to existing state legislation affecting Indians in Georgia; 
conduct public hearings on matters relating to Indian affairs; study the 
existing status of recognition of all Indian groups, tribes, and commu- 
nities presently existing in the state; expend funds in compliance with 
state regulations; and make legislative recommendations. 


History. 


Code 1981, § 44-12-283.1, enacted by 
Ga. L. 2002, p. 632, § 3. 
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44-12-283.2. Council authorized to promulgate rules and regu- 
lations; notification requirement. 


The council is authorized to promulgate rules and regulations to 
accomplish the provisions of this article in accordance with Chapter 13 
of Title 50, the “Georgia Administrative Procedure Act.” The council is 
expressly prohibited from engaging in any activity which would tend to 
assist the implementation of Indian gaming in this state, and the 
council shall immediately notify in writing the Governor, the President 
of the Senate, and the Speaker of the House of Representatives of any 
communication it may receive from any source relating to such subject. 


History. 
Code 1981, § 44-12-283.2, enacted by 
Ga. L. 2002, p. 632, § 3. 


44-12-284. Delegation of duties; professional, technical, and 
clerical personnel. 


The council may delegate duties to one or more councilmembers or 
agents. The council is authorized to obtain the services of such profes- 
sional, technical, and clerical personnel as may be necessary to enable 
it to carry out its functions under this part and to contract for such 
services as may be necessary to enable the council to carry out its 
responsibilities. 


History. 1992, “its responsibilities” was substi- 
Code 1981, § 44-12-284, enacted by Ga. tuted for “it responsibilities” at the end of 
L. 1992, p. 1790, § 6. the last sentence. 


Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


44-12-285. Annual report. 


The council shall make an annual report of its activities to the 
Governor. 


History. 
Code 1981, § 44-12-285, enacted by Ga. 
L. 1992, p. 1790, § 6. 


Part 3 


LEGITIMATE AMERICAN INDIAN TRIBES 


Cross references. Law reviews. 

Proceeding pertaining to Indian child For comment, “Lawless by Design: Ju- 
exempted from Uniform Child Custody risdiction, Gender and Justice in Indian 
Jurisdiction and Enforcement Act, § 19-9- Country,” see 59 Emory L. J. 1515 (2010). 
43. 
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T.44, C.12, A.8 


RESEARCH REFERENCES 


ALR. 
Treaties Between United States and In- 


dian Tribes — Supreme Court Jurispru- 
dence, 51 A.L.R. Fed. 3d 4. 


44-12-300. Tribes, bands, groups, or communities recognized by 
state as legitimate American Indian Tribes. 


(a) The State of Georgia officially recognizes as legitimate American 
Indian tribes of Georgia the following tribes, bands, groups, or commu- 


nities: 


(1) The Georgia Tribe of Eastern Cherokee 


P.O. Box 1993 


Dahlonega, Georgia 30538; 


(2) 
Route 2, Box 370 


The Lower Muscogee Creek Tribe 


Whigham, Georgia 31797; and 


(3) 


The Cherokee of Georgia Tribal Council 


Saint George, Georgia 31646. 


(b) The General Assembly may recognize tribes, bands, groups, or 
communities other than those stated in subsection (a) of this Code 
section as the General Assembly deems appropriate. 


History. 

Code 1981, § 44-12-300, enacted by Ga. 
L. 1993, p. 1813, § 2. 

Editor’s notes. 

By resolution, (Ga. L. 2022, p. 684/SR 
504), provides that the Georgia Building 
Authority is authorized and directed to 
plant a Georgia red cedar tree upon state 


capitol grounds in recognition of Native 
American Honor Day and the three Na- 
tive American tribes of Georgia. 
Law reviews. 

For comment, “Lawless by Design: Ju- 
risdiction, Gender and Justice in Indian 
Country,” see 59 Emory L. J. 1515 (2010). 


OPINIONS OF THE ATTORNEY GENERAL 


Indian tribe not public entity. — 
The Georgia Tribe of Eastern Cherokee 
Indians is not a “public agency, public 
corporation, or public authority” as the 


phrase is used in Ga. Const. 1983, Art. IX, 
Sec. III, Para. I. 1995 Op. Atty Gen. No. 
U95-21. 


ARTICLE 8 


DIE, MOLDS, FORMS, AND PATTERNS 


Editor’s notes. 
Ga. L. 1999, p. 862, § 4, not codified by 
the General Assembly, provided that the 


Act shall not impair the obligation of any 
contract entered into prior to July 1, 1999. 
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44-12-310. Definitions. 
As used in this article, the term: 


(1) “Customer” means any individual or entity who causes or 
caused a molder to fabricate, cast, or otherwise make a die, mold, 
form, or pattern or who provides a molder with a die, mold, form, or 
pattern to manufacture, assemble, cast, fabricate, or otherwise make 
a product or products for a customer. 


(2) “Molder” means any individual or entity who fabricates, casts, 
or otherwise makes or uses a die, mold, form, or pattern for the 
purpose of manufacturing, assembling, casting, fabricating, or other- 
wise making a product or products for a customer. “Molder” includes, 
but is not limited to, a tool or die maker. 


(3) “Within three years following the last prior use” shall include 
any three-year period following the last prior use of a die, mold, form, 
or pattern regardless of whether or not any portion of such period 
precedes July 1, 1999. 


History. 1999, “July 1, 1999” was substituted for 
Code 1981, § 44-12-310, enacted by Ga. “the effective date of this article” in para- 
L. 1999, p. 862, § 1; Ga. L. 2000, p. 136, graph (3). 
§ 44. 
Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


44-12-311. Rights and title; transfer to molder. 


(a) In the absence of any agreement to the contrary, the customer 
shall have all rights and title to any die, mold, form, or pattern in the 
possession of the molder. 


(b) If a customer does not claim possession from a molder of a die, 
mold, form, or pattern within three years following the last prior use, 
all rights and title to any die, mold, form, or pattern shall be transferred 
by operation of law to the molder for the purpose of destroying or 
otherwise disposing of such die, mold, form, or pattern, consistent with 
this Code section. 


(c) If a molder chooses to have all rights and title to any die, mold, 
form, or pattern transferred to the molder by operation of law, the 
molder shall send written notice by registered mail or statutory 
overnight delivery to the chief executive officer of the customer or, if the 
customer is not a business entity, to the customer at the customer’s last 
known address, indicating that the molder intends to terminate the 
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customer’s rights and title by having all such rights and title trans- 
ferred to the molder by operation of law pursuant to this Code section. 
Such notice shall include a statement of the customer’s rights as set 
forth in subsection (d) of this Code section. 


(d)(1) If a customer does not respond in person or by mail to claim 
possession of the particular die, mold, form, or pattern within 120 
days following the date the notice was sent, or does not make other 
contractual arrangements with the molder for storage of the die, 
mold, form, or pattern, all rights and title of the customer, except 
patents and copyrights, shall transfer by operation of law to the 
molder. Thereafter, the molder may destroy or otherwise dispose of 
the particular die, mold, form, or pattern as the molder’s own 
property without any risk of liability to the customer. 


(2) This Code section shall not in any manner affect any right of 
the customer under federal patent or copyright law or federal law 
pertaining to unfair competition. 


History. by the General Assembly, provided that 
Code 1981, § 44-12-311, enacted by Ga. the Act is applicable with respect to no- 
L. 1999, p. 862, § 1; Ga. L. 2000, p. 1589, tices delivered on or after July 1, 2000. 
§ 4, 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


Part 2 
Mo.pers’ Liens 


44-12-320. Lien created; notice; enforcement; public auction 
authorized. 


(a) Molders shall have a lien, dependent on possession, on all dies, 
molds, forms, or patterns in their hands belonging to a customer, for the 
balance due them from such customer for any manufacturing or 
fabrication work related to the property on which the molder claims the 
lien. Such liens shall attach upon the commencement of work by the 
molder and shall be subject to any prior perfected security interest in 
such property as of the commencement date. The molder may retain 
possession of the die, mold, form, or pattern until the charges are paid 
or until repossessed by a creditor with a prior perfected security 
interest. 


(b) Before enforcing such lien, notice in writing shall be given to the 
customer, whether delivered personally or sent by registered mail or 
statutory overnight delivery to the last known address of the customer. 
Such notice shall state that a lien is claimed for the damages set forth 
in or attached to such writing for manufacturing or fabrication work 
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contracted or performed for the customer. Such notice shall also include 
a demand for payment. 


(c) Alien may not be enforced under this part if the customer, within 
the time period provided in subsection (d) of this Code section, notifies 
the molder that the products fail to meet an approved quality control 
plan, the products deviated from approved samples, or the products 
deviated from previously accepted parts and the customer returns the 
products within 60 days after the date on which the products are 
delivered to the customer. 


(d) If the molder has not been paid the amount due within 60 days 
after the notice has been received by the customer as provided in 
subsection (b) of this Code section and the products have not been 
returned to the molder within 60 days after the date on which the 
products are delivered to the customer because of a defective condition 
as provided in subsection (c) of this Code section, the molder may sell 
the die, mold, form, or pattern at a public auction. 


(e) In no event shall the amount of the lien established by this Code 
section exceed the contract price of services performed by the molder. 


History. Editor’s notes. 

Code 1981, § 44-12-320, enacted by Ga. Ga. L. 2000, p. 1589, § 16, not codified 
L. 1999, p. 862, § 1; Ga. L. 2000, p. 1589, by the General Assembly, provided that 
§ 4. the Act is applicable with respect to no- 
Code Commission notes. tices delivered on or after July 1, 2000. 

Pursuant to Code Section 28-9-5, in 
1999, a comma was deleted in the last 
sentence of subsection (a). 


44-12-321. Notice before sale of property; violation of certain 
rights prohibited. 


(a) Before a molder may sell a die, mold, form, or pattern, pursuant 
to subsection (c) of Code Section 44-12-320, the molder shall notify the 
customer by registered mail or statutory overnight delivery, return 
receipt requested. The notice shall include the following information: 


(1) The molder’s intention to sell the die, mold, form, or pattern 30 
days after the customer’s receipt of the notice; 


(2) A description of the die, mold, form, or pattern to be sold; 
(3) The time and place of the sale; and 
(4) An itemized statement for the amount due. 


(b) If there is no return of the receipt of the mailing or if the postal 
service returns the notice as being nondeliverable, the molder shall 
publish notice of the molder’s intention to sell the die, mold, form, or 
pattern in a newspaper of general circulation in the county of the 
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customer’s last known place of business. The notice shall include a 
description of the die, mold, form, or pattern. 


(c) A sale shall not be made under this Code section if such sale 
would violate any right of a customer under federal patent or copyright 
law. 


History. by the General Assembly, provided that 
Code 1981, § 44-12-321, enacted by Ga. the Act is applicable with respect to no- 
L. 1999, p. 862, § 1; Ga. L. 2000, p. 1589, tices delivered on or after July 1, 2000. 
§ 4. 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


44-12-322. Effect of part on other laws of this state. 


In the event of any conflict between the provisions of this part and the 
provisions of Articles 7 and 8 of Chapter 14 of this title, the provisions 
of this part shall control. 


History. 


Code 1981, § 44-12-322, enacted by Ga. 
L. 1999, p. 862, § 1. 
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CHAPTER 13 


T.44, C.13 


EXEMPTIONS FROM LEVY AND SALE 


Article 1 


Constitutional Exemptions 


Sec. 
44-13-1. 


44-13-1.1. 
44-13-2. 


44-13-3. 


44-13-4, 


44-13-5. 


44-13-6. 


44-13-7. 
44-13-8. 
44-13-9. 


44-13-10. 


44-13-11. 


44-13-12. 
44-13-13. 


Part 1 


In GENERAL 


Amount of exemption; who 
may claim exemption; what 
charges enforceable. 
“Dependent” defined. 
Application for exemption 
by spouse, minor children or 


representative of depen- 
dents upon debtor’s refusal 
to apply. 


Supplementation of exemp- 
tion. 

Application for exemptions; 
to whom made; contents; 
schedule of property and list 
of creditors; effect of failure 
to comply; survey. 

Survey of lands in different 
county. 

Duty to provide full sched- 
ule of property; effect of 
fraudulent omissions. 
Publication of notice of ap- 
plication; form. 

Written notice to creditors; 
how given. 

Time fixed by notice for 
hearing. 

Survey of exempted real 
property; affidavit of sur- 
veyor; return to probate 
court; objection to survey; 
failure of surveyor to comply 
as contempt. 

Approval of application; 
transmittal of copy of ex- 
empted real property to 
other counties; recordation. 
Objections to schedule. 
Appointment of appraisers 
upon filing of objections; ex- 
amination and valuation of 
property; alterations in plat 


Sec. 


44-13-14. 


44-13-15. 


44-13-16. 


44-13-17. 


44-13-18. 


44-13-19. 
44-13-20. 


44-13-21. 


44-13-40. 


44-13-41. 


44-13-42. 


44-13-43. 


and schedule; approval and 
recordation; appeal. 
Procedure for exempting 
town realty valued in excess 
of exemption; order of pro- 
bate court; reinvestment of 
sale proceeds; liability of 
judge or officer. 

How cash exempted; invest- 
ment in personalty. 

Sale of exempted property 
for reinvestment; proce- 
dure; effect. 

Sale for reinvestment when 
application made for debt- 
or’s children or dependents 
or by divorced spouse. 
Disposition of rents and 
profits arising from ex- 
empted property. 

Costs of proceedings. 
Reversion of property set 
apart for spouse, children, 
or dependents. 

Effect of article on other ex- 
emptions. 


Part 2 


WAIVER OF EXEMPTIONS 


Right of debtor to waive ex- 
emption. 

Selection of property as to 
which exemption not 
waived; affidavit as to valu- 
ation; jury trial; penalty for 
harassment of debtor. 

Mode of setting apart house- 
hold and kitchen furniture 
and provisions; schedule; re- 
cordation; fee. 

Spouse or dependent claim- 
ing exemption for debtor 
may not claim own exemp- 
tion. 


Part 3 


LEVY ON AND SALE OF EXEMPTED REAL 


44-13-60. 
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Affidavit disputing exemp- 


T.44, C.13 


Sec. 
tion of exempted real prop- 
erty from execution; levy 
and sale by officer; effect of 
debtor’s counteraffidavit. 
44-13-61. When and how issue tried. 
44-13-62. Findings upon the trial; ef- 
fect. 
44-13-63. Levy or sale of exempted 


real property as trespass; 
persons entitled to recovery. 


Part 4 
SALE oF Excess PROPERTY By RECEIVER 


44-13-80. Appointment of receiver to 
sell excess realty. 

Delivery of excess person- 
alty to receiver for disposi- 
tion. 

Sale of realty and distribu- 
tion of proceeds; priorities. 
Procedure for sale of person- 
alty. 

Only one receiver autho- 
rized. 

Cancellation of sale upon 
failure of any creditor to ap- 
pear and file claim. 

Bond required of receiver; 
power of superior court over 
receiver; settling of con- 
flicts; disposition of excess. 
Right of applicant to select 
exempt property. 


44-13-81. 


44-13-82. 
44-13-83. 
44-13-84. 


44-13-85. 


44-13-86. 


44-13-87. 


Cross references. 

Exemptions from levy and sale, Ga. 
Const. 1983, Art. I, Sec. I, Para. XXVI. 

Executions and judicial sales generally, 
T. 9, C. 13. 

Exemption of homestead for ad valorem 
tax purposes, § 48-5-44 et seq. 


EXEMPTIONS FROM LEVY AND SALE 


T.44, C.13 


Article 2 
Statutory Exemptions 


Sec. 
44-13-100. Exemptions for purposes of 
bankruptcy and intestate 
insolvent estates. 

Method of obtaining exemp- 
tion. 

Survey and plat of ex- 
empted land; return to pro- 
bate court; recordation. 
Objections to survey or to 
valuation of improvements; 
application to probate court; 
appointment of appraisers; 
alterations in survey. 

Town property worth more 
than $500.00; sale and rein- 
vestment. 

Sale of property subject to 
encumbrance of homestead. 
Use of exempted property. 
Exempted property subject 
to levy and sale for purchase 
money and taxes. 

Levy or sale of exempt prop- 
erty as trespass; cause of 
action. 


Article 3 
Domesticated Judgment 
44-13-120. 


44-13-101. 


44-13-102. 


44-13-103. 


44-13-104. 


44-13-105. 


44-13-106. 
44-13-107. 


44-13-108. 


Rights of Georgia residents. 


Law reviews. 

For article discussing homestead rights 
as a means of protecting decedent’s sur- 
viving spouse and children, see 10 Ga. L. 
Rev. 447 (1976). 

For article, “Georgia’s New Bankruptcy 
Exemptions,” see 17 Ga. St. B.J. 37 (1980). 


RESEARCH REFERENCES 


ALR. 
Enlarged Homestead Acts of 1909 and 
1910, 8 A.L.R. 635. 
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ARTICLE 1 
CONSTITUTIONAL EXEMPTIONS 
RESEARCH REFERENCES 
Am. Jur. 2d. C.I.S. 


31 Am. Jur. 2d, Exemptions, §§ 16-18, 
38, 37-119, 142, 148 et seq., 153, 166, 175. 
40 Am. Jur. 2d, Homestead, §§ 16, 19, 
40-48, 82-85, 152, 168, 173-177. 


40 C.J.S., Homesteads, § 23 et seq. 


Part 1 


In GENERAL 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, repealed former Code Section 
44-13-2, renumbered former Code Sec- 
tions 44-13-3 through 44-13-22, and made 
various amendments to the renumbered 
Code sections in this part. The specific 
renumberings and amendments in this 


part effected by the 1983 Act appear in the 
editor’s notes of the affected Code sec- 
tions. Ga. L. 1983, p. 1170, § 1, not codi- 
fied by the General Assembly, provided: “It 
is the intent of this Act to implement 
certain changes required by Article I, Sec- 
tion I, Paragraph XXVI of the Constitu- 
tion of the State of Georgia.” 


JUDICIAL DECISIONS 


Protection from execution sale of 
land on grounds of age and infirmity. 
— A person who has applied for an injunc- 
tion to enjoin the sale of the land under an 
execution against him, in which land he 
claims a homestead on the ground of age 
and infirmity, is protected by giving notice 
of his application for homestead, provided, 


of course, it should be determined that he 
is entitled to the homestead. The pur- 
chaser of such property would buy the 
same subject to the right of the claimant 
to have the homestead set apart to him. 
Adams v. Grizzard, 171 Ga. 780, 156 S.E. 
689, 1931 Ga. LEXIS 464 (1981). 


RESEARCH REFERENCES 


ALR. 

Exemption of proceeds of voluntary sale 
of homestead, 1 A.L.R. 483; 46 A.L.R. 814. 

Right of individual partner to exemp- 
tion in partnership property, 4 A.L.R. 300. 

Imprisonment as effecting abandon- 
ment of homestead, 5 A.L.R. 259. 

Agreement by husband that wife shall 
receive proceeds of sale of homestead as 
fraud on his creditors, 6 A.L.R. 574. 

Loss of homestead rights by wife 
through absence enforced by act of hus- 
band, 42 A.L.R. 1162; 129 A.L.R. 305. 

Rule as to marshaling assets as affected 
by homestead law, 44 A.L.R. 758; 77 
A.L.R. 371. 


Validity and effect of alienation or en- 
cumbrances of homestead without joinder 
or consent of wife, 45 A.L.R. 395. 

Attempt to resist enforcement of judg- 
ment or execution against real property 
on ground that it is exempt, as involving 
title to real property within contemplation 
of jurisdictional provision, 75 A.L.R. 1230. 

Homestead as subject to assessment for 
local improvements, 79 A.L.R. 712. 

Debtor’s exemption of personalty as at- 
taching to proceeds of sale or exchange 
thereof, 119 A.L.R. 467. 

Constitutionally permissible classifica- 
tion or discrimination in debtors’ exemp- 
tion statutes, 128 A.L.R. 107. 
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Validity and effect of waiver of right to 
complain of acts impairing value of home- 
stead property, without joinder or consent 


EXEMPTIONS FROM LEVY AND SALE 


44-13-1 


Enforcement of claim for alimony, or 
support, or for attorneys’ fees and costs 
incurred in connection therewith, against 


of both husband and wife, 142 A.L.R. 532. 

Rights of surviving spouse and children 
in proceeds of sale of homestead in dece- 
dent’s estate, 6 A.L.R.2d 515. 


exemptions, 54 A.L.R.2d 1422. 


44-13-1. Amount of exemption; who may claim exemption; what 
charges enforceable. 


Except as otherwise provided in this article, there shall be exempt 
from levy and sale by virtue of any process whatever under the laws of 
this state any real or personal property or both of a debtor in the 
amount of $5,000.00 or $21,500.00 for real or personal property that is 
the debtor’s primary residence. No court or ministerial officer in this 
state shall ever have jurisdiction or authority to enforce any judgment, 
execution, or decree against property set apart under this Code section, 
including such improvements as may be made thereon from time to 
time, except for taxes, for the purchase money of the property, for labor 
done on the property, for material furnished for the property, or for the 


removal of encumbrances on the property. 


History. 

Ga. L. 1868, p. 27, § 1; Code 1873, 
§ 2002; Code 1882, § 2002; Civil Code 
1895, § 2827; Civil Code 1910, § 3377; 
Code 1933, § 51-101; Ga. L. 1976, p. 346, 
§ 1; Ga. L. 1983, p. 1170, § 2; Ga. L. 2012, 
p. 1030, § 1/SB 117. 


Law reviews. 

For comment on Roquemore v. Gold- 
stein, 100 Ga. App. 591, 112 S.E.2d 24 
(1959), see 12 Mercer L. Rev. 280 (1960). 

For note discussing property exempt 
from execution, see 12 Ga. L. Rev. 814 
(1978). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Wuat Constitutes HOMESTEAD PROPERTY 
Wuo May Cram EXEMPTION 


General Consideration 


Not question respecting title to 
land. — The title to the property in which 
a homestead is sought to be set is not 
directly involved, and therefore, the ques- 
tion raised by the application and objec- 
tions urged by a creditor of the applicant 
is not one respecting title to land, so as to 
confer jurisdiction on the Supreme Court 
as provided in the Constitution of this 
state. Adams v. Bishop, 174 Ga. 262, 162 
S.E. 531, 1932 Ga. LEXIS 34 (1932). 

Effect of exemption on title. — When 


the exemption is set apart to the bankrupt 
by the bankruptcy court, the title is in the 
bankrupt precisely as it was before. No- 
vak v. O’Neal, 201 F.2d 227, 1953 U.S. 
App. LEXIS 3480 (5th Cir. 1953). 

Effect of setting apart homestead is 
not to change the title but only the use 
during the life of the wife and the minority 
of the children; where in such circum- 
stances the husband dies intestate before 
termination of the homestead, the prop- 
erty will remain his estate and descend to 
his heirs by inheritance, with the right of 
possession postponed until termination of 
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the homestead. Donalson v. Yeates, 173 
Ga. 30, 159 S.E. 856, 1931 Ga. LEXIS 249 
(1931). 

Effect of assignment of homestead 
property. — When the property is set 
apart as exempt, the court of bankruptcy 
exhausts its jurisdiction over the property, 
and it remains the property of the bank- 
rupt, unaffected by the bankruptcy pro- 
ceedings and therefore an assignment 
thereof, whether before the bankrupt is 
adjudged a bankrupt, or pending the 
bankruptcy proceedings, will be unaf- 
fected by such proceedings. Novak v. 
O’Neal, 201 F.2d 227, 1953 U.S. App. 
LEXIS 3480 (5th Cir. 1953). 

Homestead contained in deed to se- 
cure debt. — A deed made to secure a 
debt conveys the title to land, and a home- 
stead therein will avail nothing as against 
such title. There is nothing in the debtor 
upon which a homestead can operate save 
the equity of redemption; if he never re- 
deems, there is nothing to which it can 
attach. Rose v. Crane Heating Co., 198 Ga. 
295, 31 S.E.2d 717, 1944 Ga. LEXIS 414 
(1944). 

Where bankrupt makes no claim to 
exemption, or claims only a partial ex- 
emption, there can be no proper basis for a 
determination by the court of bankruptcy 
which requires that the privilege of ex- 
emption be recognized and enforced where 
not claimed by the party for whose benefit 
the statute law establishes it. Novak v. 
O’Neal, 201 F.2d 227, 1953 U.S. App. 
LEXIS 3480 (5th Cir. 1953). 

Waiver. — When the debtor waives the 
homestead and exemption, the debtor 
means that all of debtor’s property shall 
be a security to the creditor for the pay- 
ment of that debt; and the creditor has a 
legal right to rely upon all of the debtor’s 
property for the payment of the debt. 
Rosenthal v. Langley, 180 Ga. 253, 179 
S.E. 383, 1935 Ga. LEXIS 236 (1935). 

Homestead terminated. — Where a 
constitutional homestead on certain prop- 
erty was granted on the application of one 
individual and, on her death, the property 
passed by will to her son, who married 
sister of present owner, following which 
present owner and her son came to live in 
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the home, no homestead presently exists 
in the property. Martin v. Fulton County, 
213 Ga. 761, 101 S.E.2d 716, 1958 Ga. 
LEXIS 274 (1958). 

Jurisdiction of bankruptcy court. 
— The court of bankruptcy has jurisdic- 
tion to set apart, segregate, and deliver a 
homestead, but has no jurisdiction to ad- 
judicate whether the property set apart is 
unencumbered or subject to liens, or to 
determine the respective priorities of 
liens, if any exist. Rosenthal v. Langley, 
180 Ga. 253, 179 S.E. 383, 1935 Ga. 
LEXIS 236 (1935). 

Sale for purchase price. — Where 
exempted property is sold under execution 
for the purchase price, a creditor not of the 
class expressly declared superior to home- 
stead cannot claim the proceeds. Walker v. 
Johnson, 64 Ga. 363, 1879 Ga. LEXIS 74 
(1879). 


What Constitutes Homestead 
Property 


Purchase money. — The specific prop- 
erty for which purchase money is due is 
liable to a judgment therefor, notwith- 
standing the same has been set apart 
under the homestead law; other property 
exempted is not subject thereto. Loyless & 
Griffin v. Collins, 55 Ga. 370, 1876 Ga. 
LEXIS 410 (1876). 

Where purchase money due. — A 
claimant not having paid the purchase 
money and having no title when claimant 
applied for the homestead, any homestead 
set apart to the claimant in this land was 
not binding upon the original vendor. 
Blackwell v. Aiken, 73 Ga. 55, 1884 Ga. 
LEXIS 16 (1884); Perdue v. Fraley, 92 Ga. 
780, 19 S.E. 40, 1893 Ga. LEXIS 251 
(1893). 

Property purchased with proceeds 
of homestead. — Where the property 
was purchased with the proceeds of a 
homestead, it was homestead property. 
Thornton v. Horton, 24 Ga. App. 92, 100 
S.E. 41, 1919 Ga. App. LEXIS 424 (1919); 
Amerson v. Cox, 173 Ga. 477, 160 S.E. 
506, 1931 Ga. LEXIS 343 (1981). 

Money expended before exemption 
sought. — Though the exempted land is 
liable under O.C.G.A. § 44-13-1 for its 
purchase money, it is not liable for money 
expended, before any right of exemption 
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was asserted, in paying for improvements 
and for work and labor done upon the 
premises. Builders’ Lumber Co. v. Hunt, 
179 Ga. 367, 176 S.E. 11, 1934 Ga. LEXIS 
290 (1934). 

Improvements. — 0.C.G.A. § 44-13-1 
does not make improvements put upon 
property before the exemption is granted 
one of the exemptions, but expressly de- 
clares the improvements put upon the 
homestead shall not be subject to levy and 
sale. Builders’ Lumber Co. v. Hunt, 179 
Ga. 367, 176 S.E. 11, 1934 Ga. LEXIS 290 
(1934). 

Debts incurred in removing encum- 
brances. — Purchase money and debts 
incurred in removing encumbrances have 
the same status. McConnell v. Gregory, 
146 Ga. 475, 91 S.E. 550, 1917 Ga. LEXIS 
350 (1917). 

The phrase “material furnished 
therefor,” describing one class of debts 
for which a homestead may be liable, 
refers to material furnished for the home- 
stead, that is, after the homestead has 
been set apart, and does not include ma- 
terial furnished to improve the property 
before it was set apart. Rose v. Crane 
Heating Co., 198 Ga. 295, 31 S.E.2d 717, 
1944 Ga. LEXIS 414 (1944). 

Necessities. — Neither an article of 
necessity furnished for the use of the 
family nor even stock feed furnished to 
feed horses, which has been set apart as 
part of a homestead, comes within the 
constitutional exceptions under which 
homestead property may be subjected to 
sale. McLamb & Co. v. Lambertson, 4 Ga. 
App. 552, 4 Ga. App. 553, 62 S.E. 107, 
1908 Ga. App. LEXIS 475 (1908). 

Exemption covering automobile. — 
The homestead exemption covering a 
“Ford automobile” can only have been 
allowed under the provisions of O.C.G.A. 
§ 44-13-1 and could not be upheld as a 
statutory or “short” homestead. Gann v. 
McGee, 19 Ga. App. 13, 90 S.E. 976, 1916 
Ga. App. LEXIS 6 (1916). 


Who May Claim Exemption 


Husband cannot take a homestead in 
land belonging to his wife; a homestead so 
set apart is invalid as against a judgment 
creditor of the wife. Jackson v. Williams, 
129 Ga. 716, 59 S.E. 776, 1907 Ga. LEXIS 
562 (1907). 
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Widow. — A widow may have set apart 
an exemption for herself and minor chil- 
dren from the property if her deceased 
husband devised to her for life and in 
trust for such minor children. Birdwell v. 
Birdwell, 76 Ga. 627, 1886 Ga. LEXIS 72 
(1886). 

A widow cannot as head of a family have 
land left by her husband set apart as 
homestead except as to her own interest 
therein. Madden v. Jones, 75 Ga. 680, 
1885 Ga. LEXIS 203 (1885). 

Aged and infirm person. — Land of 
an aged and infirm person set apart to 
him as a homestead under O.C.G.A. § 44- 
13-1 is not subject to levy and sale under 
an execution issued upon a general judg- 
ment for permanent alimony. Knox v. 
Knox, 148 Ga. 253, 96 S.E. 337, 1918 Ga. 
LEXIS 284 (1918). 

Guardian of one minor child is the 
head of a family of minor children. Roun- 
tree v. Dennard, 59 Ga. 629, 1877 Ga. 
LEXIS 434 (1877). 

Unmarried person without depen- 
dents is not the “head of a household.” 
Rietz v. Butler, 322 F. Supp. 1029, 1971 
U.S. Dist. LEXIS 14488 (N.D. Ga. 1971). 

Bachelor, having no person depending 
on him for support and maintenance is not 
the head of a family, and not entitled to a 
homestead. Calhoun v. McLendon, 42 Ga. 
405, 1871 Ga. LEXIS 76 (1871). 

Partnership. — No individual exemp- 
tion can be allowed out of the partnership 
estate at the expense of the joint creditors, 
in bankruptcy proceedings. In re Stewart, 
No. 13419, 23 F. Cas. 51, 1869 U.S. Dist. 
LEXIS 100 (W.D. Tex. 1869). 

Where each partner has applied for and 
obtained a homestead in the partnership 
land, the same being assigned in separate 
parcels, a prior creditor of the partnership 
cannot enforce a judgment over the home- 
stead right. Harris v. Visscher, 57 Ga. 229, 
1876 Ga. LEXIS 86 (1876). 

Abandoned family. — Property ex- 
empted under O.C.G.A. § 44-13-1 is for 
the use and benefit of the family of the 
debtor, to the extent that a member of the 
debtor’s family may enjoy the benefit 
thereof even though he should abandon 
her. Rietz v. Butler, 322 F. Supp. 1029, 
1971 U.S. Dist. LEXIS 14438 (N.D. Ga. 
1971). 
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OPINIONS OF THE ATTORNEY GENERAL 


Homestead exemption must be ap- 
plied for and is not granted solely on 
basis of information contained in tax re- 
turn. 1957 Ga. Op. Att’y Gen. 292. 


Levy for delinquent motor vehicle 
ad valorem taxes can be executed 
against the homestead. 1968 Op. Att’y 
Gen. No. 68-146. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 1-12, 
16, 26-32. 40 Am. Jur. 2d, Homestead, 
§§ 1-21, 23-26, 170. 

Am. Jur. Pleading and Practice 
Forms. 

13A Am. Jur. Pleading and Practice 
Forms, Homestead, § 2. 

C.J.S. 

40 C.J.S., Homesteads, §§ 1 et seq., 11 
et seq., 140 et seq. 
ALR. 

Exemption of proceeds of voluntary sale 
of homestead, 1 A.L.R. 483; 46 A.L.R. 814. 

Scope and import of term “owner” in 
statutes relating to real property, 2 A.L.R. 
778; 95 A.L.R. 1085. 

Right of individual partner to exemp- 
tion in partnership property, 4 A.L.R. 300. 

Action for damages against signing 
spouse for breach of contract to convey 
homestead signed by one spouse only, 4 
A.L.R. 1272; 16 A.L.R. 1036. 

Availability of judgment under which 
exempt property has been seized as a 
setoff or counterclaim against claim based 
on the wrongful seizure, 20 A.L.R. 276. 

Lien of judgment on surplus in quantity 
or value of homestead, 32 A.L.R. 1338. 

Failure of head of family to claim home- 
stead exemption as affecting other mem- 
bers of the family, 33 A.L.R. 611. 

Effect of divorce on homestead, 36 
A.L.R. 431; 84 A.L.R.2d 703. 

Loss of homestead rights by wife 
through absence enforced by act of hus- 
band, 42 A.L.R. 1162; 129 A.L.R. 305. 

What are “tools,” “implements,” “instru- 
ments,” “utensils,” or “apparatus,” with 
the meaning of debtor’s exemption laws, 
52 A.L.R. 826. 

Right of creditor to attach bankrupt’s 
exempt property after discharge in bank- 
ruptcy, 55 A.L.R. 303. 

Debtor’s exemption of proceeds of insur- 
ance on property itself exempt, 63 A.L.R. 
1286. 


Mechanic’s or materialman’s lien on 
homestead, 65 A.L.R. 1192. 

Deposit of exempt funds as affecting 
debtor’s exemption, 67 A.L.R. 1203. 

Estate or interest in real property to 
which a homestead claim may attach, 89 
A.L.R. 511; 74 A.L.R.2d 1355. 

Availability of debtor’s exemption to de- 
feat counterclaim or setoff, 106 A.L.R. 
1070. 

Character of judgment as “debt” within 
exemption law as affected by nature of 
cause of action upon which it was recov- 
ered, 108 A.L.R. 1042. 

Creation of homestead right in real es- 
tate as affecting existing judgment lien, 
110 A.L.R. 883. 

Creation of homestead right in real es- 
tate as affecting existing attachment lien, 
110 A.L.R. 904. 

Character of property as homestead as 
affected by its use for business as well as 
residence purposes, 114 A.L.R. 209. 

Who are within constitutional or statu- 
tory provisions subjecting homestead to 
claims of laborers, servants, or the like, 
114 A.L.R. 767. 

One who supports (or is under a duty to 
support) in whole or part relatives who do 
not live with him as “head of family,” 
“householder,” etc., within homestead ex- 
emption statute, 118 A.L.R. 1386. 

Creation of homestead right in real es- 
tate as affecting previous mortgage, trust 
deed, or purchase money or vendor’s li- 
cense, 123 A.L.R. 427. 

Multiple dwelling house part of which is 
occupied by owner as subject of home- 
stead, 128 A.L.R. 1431. 

Dower and homestead rights as affect- 
ing partition proceedings, 159 A.L.R. 
1129. 

Purchase of homestead as fraud on 
creditors, 161 A.L.R. 1287. 

State law or state court decisions as 
governing, or as rule of decision in federal 
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court, in passing upon question as to what 
property passes to trustee in bankruptcy 
under § 70(a)(5) of the Bankruptcy Act, 
16 A.L.R.2d 839. 

Operation and effect of antenuptial 
agreements to waive or bar surviving 
spouse’s right to probate homestead or 
surviving family’s homestead right or ex- 
emption, 65 A.L.R.2d 727. 

Wife as head of family within home- 
stead or other property exemption provi- 
sion, 67 A.L.R.2d 779. 

Validity of contractual stipulation or 
provision waiving debtor’s exemption, 94 
A.L.R.2d 967. 


44-13-1.1. “Dependent” defined. 
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What is “necessary” furniture entitled 
to exemption from seizure for debt, 41 
A.L.R.3d 607. 

Recovery of damages for breach of con- 
tract to convey homestead where only one 
spouse signed contract, 5 A.L.R.4th 1310. 

Lien of judgment on excess value of 
homestead, 41 A.L.R.4th 292. 

What constitutes state or local law that 
is applicable on date of filing of bank- 
ruptcy petition for purposes of applying 11 
U.S.C.A. § 522(b)(3)(A) or its predecessor 
in opt-out states, 76 A.L.R. Fed. 2d 333. 


As used in this article, the term “dependent” means a person whom 
the debtor may claim as a dependent for income tax purposes pursuant 


to Code Section 48-7-26. 


History. 
Code 1981, § 44-13-1.1, enacted by Ga. 
L. 1986, p. 10, § 44. 


JUDICIAL DECISIONS 


Relationship to other provisions. — 
The Georgia Code does not define the term 
“dependent” for purposes of O.C.G.A. 
§ 44-13-100(a)(11)(C), and although 
0.C.G.A.§ 44-13-1.1 defines the term “de- 
pendent,” that section is located in 
O.C.G.A. T. 44, Ch. 13, Art. 1, and defines 
the term “dependent” for purposes of “this 


article,” and O.C.G.A. § 44-13- 
100(a)(11)(C) is not found in T. 44, Ch. 18, 
Art. 1; accordingly, the definition of “de- 
pendent” provided by O.C.G.A. § 44-13- 
1.1 is not applicable to O.C.G.A. § 44-13- 
100(a)(11)(C). In re Bright, No. 05-14093- 
WHD, 2007 Bankr. LEXIS 2971 (Bankr. 
N.D. Ga. July 16, 2007). 


44-13-2. Application for exemption by spouse, minor children or 
representative of dependents upon debtor’s refusal to 


apply. 


Should a debtor refuse to apply for an exemption under this article, 
the debtor’s spouse, any person acting on behalf of the minor children 
of the debtor, or any person acting on behalf of the dependents of the 
debtor may make such application; and it shall be as binding as if done 


by the debtor. 


History. 

Ga. L. 1868, p. 27, § 13; Code 1878, 
§ 2022; Code 1882, § 2022; Civil Code 
1895, § 2843; Civil Code 1910, § 3393; 
Code 1938, § 51-702; Code 1981, § 44- 
13-3; Code 1981, § 44-13-2, as redesig- 


nated by Ga. L. 1983, p. 1170, § 2; Ga. L. 
1986, p. 10, § 44. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-3 as this Code section and rewrote 


325 


44-13-2 


the Code section. The 1983 Act also re- 
pealed former Code Section 44-13-2, 
which was based on Ga. L. 1870, p. 70, 
§ 4; Code 1878, § 2019; Code 1882, 
§ 2019; Civil Code 1895, § 2842; Civil 
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Code 1910, § 3392; Code 1933, § 51-701; 
and which contained provisions concern- 
ing a wife’s homestead when separated 
from her husband. 


JUDICIAL DECISIONS 


Sufficiency of allegations. — Allega- 
tions in an application for homestead in 
behalf of the applicant and her minor 
children, that she is a resident of the 
county in which the application is filed, 
and that her husband, who is a resident of 
the county, refuses to apply, are sufficient 
to give the ordinary (now probate judge) 
jurisdiction. Long v. Bullard, 59 Ga. 355, 
1877 Ga. LEXIS 273 (1877); Gann v. Mc- 
Gee, 19 Ga. App. 13, 90 S.E. 976, 1916 Ga. 
App. LEXIS 6 (1916). See also Blacker v. 
Dunlop, 93 Ga. 819, 21 S.E. 135, 1894 Ga. 
LEXIS 426 (1894); Hughes v. Purcell, 135 
Ga. 174, 68 S.E. 1111, 1910 Ga. LEXIS 467 
(1910). 

Alleging refusal of husband. — The 
wife must unequivocally allege that the 
husband had refused to make the applica- 
tion. It would not suffice to allege merely 
that the husband “neglected or refused.” 
Hughes v. Purcell, 185 Ga. 174, 68 S.E. 
1111, 1910 Ga. LEXIS 467 (1910). 

Where husband declared voluntary 


bankruptcy prior to the application by 
his wife, the homestead did not protect the 
land. Smith v. Roberts, 61 Ga. 228, 1878 
Ga. LEXIS 83 (1878). 

When husband’s assent presumed. 
— There being no evidence that the hus- 
band appeared before the ordinary (now 
probate judge) and objected to an applica- 
tion by his wife, by plea or otherwise, his 
assent thereto is presumed. Blacker v. 
Dunlop, 93 Ga. 819, 21 S.E. 135, 1894 Ga. 
LEXIS 426 (1894). 

Former application of husband dis- 
missed. — Where the ordinary (now pro- 
bate judge) dismissed an application of a 
husband without stating any ground 
therefor, this did not estop the wife of the 
applicant from making another applica- 
tion for exemption of the same and other 
property at a later date, alleging that her 
husband refused to apply. S.G. Mozley & 
Co. v. Fontana, 124 Ga. 376, 52 S.E. 443, 
1905 Ga. LEXIS 718 (1905). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 30. 40 
Am. Jur. 2d, Homestead, §§ 20, 21. 
C.J.S. 

40 C.J.S., Homesteads, §§ 153, 158. 
ALR. 

Homestead rights of wife as affected by 
the fact that she does not live in state, 92 
A.L.R. 1054. 


Loss of homestead rights by wife 
through absence enforced by act of hus- 
band, 129 A.L.R. 305. 

Wife as head of family within home- 
stead or other property exemption provi- 
sion, 67 A.L.R.2d 779. 

Recovery of damages for breach of con- 
tract to convey homestead where only one 
spouse signed contract, 5 A.L.R.4th 1310. 


44-13-3. Supplementation of exemption. 


It shall be the right of the applicant to supplement his exemption by 


adding to an amount already set apart, which amount is less than the 
whole amount of the exemption allowed by this article, enough to make 
his exemption equal to the whole amount allowed by resorting to the 
methods for setting apart and valuation of the exemptions provided in 
this chapter. The proceedings shall be in all respects the same. 
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History. 

Ga. L. 1878-79, p. 99, § 2; Code 1882, 
§ 2039c; Civil Code 1895, § 2865; Civil 
Code 1910, § 3415; Code 1933, § 51-1201; 
Code 1981, § 44-13-4; Code 1981, § 44- 
13-3, as redesignated by Ga. L. 1983, p. 
1170, § 2. 

Editor’s notes. 
Ga. L. 1983, p. 1170, § 2, effective July 
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1, 1983, redesignated former Code Section 
44-13-4 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-3, relating to application for exemption 
by spouse, as present Code Section 44- 
13-2. 


JUDICIAL DECISIONS 


Definition. — A supplemental home- 
stead is not realty after personalty, or 
personalty after realty, but both or either 
after both, or one after a previous one of 
like kind. Dickinson v. Haralson, 61 Ga. 
526, 1878 Ga. LEXIS 174 (1878). 


supplemental exemption, under the provi- 
sions of O.C.G.A. § 44-13-3. First Nat’l 
Bank v. Massengill, 80 Ga. 333, 5 S.E. 100, 
1887 Ga. LEXIS 395 (1887); Darlington v. 
Belt, 12 Ga. App. 522, 77 S.E. 653, 1913 
Ga. App. LEXIS 621 (1918). 


A second homestead is not valid as a 
RESEARCH REFERENCES 


Am. Jur. 2d. 
31 Am. Jur. 2d, Exemptions, § 129. 


44-13-4. Application for exemptions; to whom made; contents; 
schedule of property and list of creditors; effect of 
failure to comply; survey. 


(a) Each person seeking the benefit of the exemptions provided in 
this article shall apply by petition to the judge of the probate court of 
the county in which he resides or in which the debtor’s minor children 
or dependents reside when the application is made for their benefit. The 
petition shall state: 


(1) The debtor for whom the exemption is claimed; 


(2) The names and ages of minor children and dependents of the 
debtor; and 


(3) Out of what and whose property exemptions are claimed. 


The petition shall comply with all the requirements of the laws for the 
setting apart and valuation of the exemptions provided by this article. 


(b) The applicant shall accompany his petition with a schedule 
containing a minute and accurate description of all real and personal 
property belonging to the person from whose estate the exemption is to 
be made so that persons interested may know exactly what is exempted 
and what is not and also with a list of his creditors and their post office 
addresses, if known, which must be sworn to by the applicant or his 
agent. 
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(c) For a failure to comply with this Code section either in the 
original petition which may be amended at any time prior to the final 
proceedings before the judge of the probate court or in the amended 


petition, the judge shall dismiss the petition. 


(d) The applicant shall apply to the judge of the probate court for an 
order to the county surveyor or, if there is none, to some other surveyor 
to lay off any real property of the applicant and to make a plat of the 
same, which order the judge shall issue at once and give to the 


applicant. 


History. 

Ga. L. 1868, p. 27, § 2; Code 1873, 
§ 2003; Ga. L. 1876, p. 48, § 1; Ga. L. 
1878-79, p. 99, § 1; Code 1882, § 2003; 
Civil Code 1895, § 2828; Civil Code 1910, 
§ 3378; Code 1933, § 51-201; Code 1981, 
§ 44-13-5; Ga. L. 1982, p. 3, § 44; Code 
1981, § 44-13-4, as redesignated by Ga. L. 
1983, p. 1170, § 2. 

Cross references. 
Appointment of person to perform du- 


ties of county surveyor when no such office 
exists in county, § 36-7-13. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-5 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-4, relating to supplementation of ex- 
emption, as present Code Section 44-13-3. 


JUDICIAL DECISIONS 


List of property. — Whether all or 
only a part of the estate is to be exempt, 
the schedule must contain a list of all the 
property owned by the decedent. Black- 
stone v. Kritzer, 120 Ga. 78, 47 S.E. 585, 
1904 Ga. LEXIS 449 (1904). 

No schedule. — Where there is no 
schedule of property, the homestead is 
void. Peterson v. Calhoun, 135 Ga. 103, 68 
S.E. 1022, 1910 Ga. LEXIS 425 (1910). 

Schedule amendable. — The sched- 
ule is a part of the pleadings, and is 
amendable at any time prior to judgment. 
Davis v. James, 145 Ga. 325, 89 S.E. 203, 
1916 Ga. LEXIS 301 (1916). 

Property included by mistake. — A 
petition for homestead may be amended 
by adding to the schedule something 
which has been omitted, but not by strik- 
ing therefrom any article of property 
therein set forth. If the applicant has by 
mistake inserted property belonging not 
to the applicant but to another, the appli- 
cant should dismiss the application and 
file another one, omitting such articles of 
property not belonging to the applicant as 
were in the previous schedule. McWil- 


liams v. Bones, 84 Ga. 199, 10 S.E. 723, 
1889 Ga. LEXIS 223 (1889); Smith v. Ex- 
change Bank, 25 Ga. App. 278, 103 S.E. 
99, 1920 Ga. App. LEXIS 741 (1920). 

Sale of article included in schedule. 
— The sale by the applicant, after making 
an application, of an article which the 
applicant had placed on the schedule, was 
sufficient to have defeated the application, 
unless the applicant accounted for the 
money and delivered up the same for the 
benefit of creditors. McWilliams v. Bones, 
84 Ga. 199, 10 S.E. 723, 1889 Ga. LEXIS 
223 (1889). 

Statutory exemptions inapplicable 
in federal bankruptcy cases. — 
O.C.G.A. §§ 44-13-4(b) and 44-13-7 deal 
with constitutional exemptions from the 
levy and sale of property, and these statu- 
tory provisions simply do not apply in the 
context of federal bankruptcy cases. Caru- 
thers v. Fleet Fin., Inc., 87 B.R. 723, 1988 
Bankr. LEXIS 825 (Bankr. N.D. Ga. 1988). 

Wife not head of family. — A wife 
having children by a former as well as by 
a present husband cannot be said to be the 
head of a family, consisting of herself and 
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her minor children by both husbands. 
Neal v. Sawyer, 62 Ga. 352, 1879 Ga. 
LEXIS 526 (1879). 

Widow as head of family and guard- 
ian. — A widow in the character both of 
the head of a family and the guardian of 
her minor children, applied for and ob- 
tained homestead in the real estate of her 
husband. The effect of so doing was to 
obtain a homestead as the head of a family 
in her own undivided share, and a home- 
stead as the guardian of her minor chil- 
dren in their undivided shares. Fountain 
v. Hendley, 82 Ga. 616, 9 S.E. 666, 1889 
Ga. LEXIS 308 (1889). 

Wife failing to attach schedule as to 
personalty. — Where a wife made an 
application to the ordinary (now probate 
judge)for an exemption of realty out of 
land belonging to the husband, but not 
praying therein for any exemption of per- 
sonalty, the exemption of realty, after be- 
ing duly set apart and approved by the 
ordinary (now probate judge), was not 
void because of the applicant’s failure to 
attach to her application a schedule of 
personal property belonging to the hus- 
band. Atwater v. Respess, 97 Ga. 283, 22 
S.E. 1000, 1895 Ga. LEXIS 364 (1895). 

Dependent females. — 0.C.G.A. 
§ 44-13-4 does not contemplate a home- 
stead or exemption for the benefit of de- 
pendent females, except in the property of 
the person upon whom they were depen- 
dent. Sutton v. Rosser, 109 Ga. 204, 34 
S.E. 346, 1899 Ga. LEXIS 612 (1899). 

Showing beneficiaries. — A petition 
which stated that the applicant claimed a 
homestead as head of a family, and then 
stated of whom that family consisted, was 
sufficiently explicit in showing who were 
the beneficiaries for whom the homestead 
was asked. Roberts v. Cook, 68 Ga. 324, 
1882 Ga. LEXIS 4 (1882). 

A collateral attack on a judgment 
setting aside a constitutional homestead 
under O.C.G.A. § 44-13-4 is not allow- 
able, though allowable as to a “short 
homestead.” Gann v. McGee, 19 Ga. App. 
13, 90 S.E. 976, 1916 Ga. App. LEXIS 6 
(1916). 

After-acquired realty. — Where the 
head of a family asserts a homestead in 
personalty, not having any realty at that 
time, that person does not lose the right to 
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a homestead in realty thereafter acquired. 
Dickinson v. Haralson, 61 Ga. 526, 1878 
Ga. LEXIS 174 (1878). 

The description of an automobile, 
in the application for homestead, as “one 
five-passenger Ford automobile,” was suf- 
ficient to identify the property. Gann v. 
McGee, 19 Ga. App. 13, 90 S.E. 976, 1916 
Ga. App. LEXIS 6 (1916). 

Fixing valuation. — It is not incum- 
bent on the applicant for a homestead to 
fix the valuation of the real estate sought 
to be set apart; this duty devolves upon 
the surveyor, the surveyor’s valuation be- 
ing subject to review by appraisers. Wood 
& Bro. v. Collins, 111 Ga. 32, 36 S.E. 423, 
1900 Ga. LEXIS 478 (1900). 

Signature to and verification of pe- 
tition. — Where a petition for a home- 
stead was signed by the attorney of the 
applicant, and verified by the affidavit of 
the latter, it was not void. Roberts v. Cook, 
68 Ga. 324, 1882 Ga. LEXIS 4 (1882). 

Alleging age of wife. — Where a 
homestead was asked for the benefit of a 
wife and children, a failure to allege the 
age of the wife did not render the proceed- 
ing void. Roberts v. Cook, 68 Ga. 324, 1882 
Ga. LEXIS 4 (1882). 

Approval of the schedule does not 
operate to set aside, as exempt, property 
described therein but omitted from that 
part of the petition stating out of what 
property the exemption is claimed. Black- 
stone v. Kritzer, 120 Ga. 78, 47 S.E. 585, 
1904 Ga. LEXIS 449 (1904). 

Proceeding under O.C.G.A. § 44-13- 
16. — A bankrupt debtor in perfecting an 
exemption of money, set aside to the 
debtor in a bankruptcy proceeding, in a 
proceeding before the ordinary (now pro- 
bate judge) of the county of residence 
under the provisions of O.C.G.A. § 44- 
13-16 must comply with O.C.G.A. § 44- 
13-4 and §§ 44-13-7 through 44-13-9, re- 
lating to the schedule to be attached to the 
application, the notice to be published by 
the ordinary (now probate judge), and the 
notice to be given creditors by the appli- 
cant or the applicant’s agent. Lou Hill Co. 
v. Bjoralt, 103 Ga. App. 564, 120 S.E.2d 
39, 1961 Ga. App. LEXIS 1002 (1961). 

Presumption that proper order 
given. — As against a creditor who was 
duly served with notice of an application 
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for a homestead, it will, though the home- 
stead proceeding does not so disclose, be 
presumed that a proper order to the sur- 
veyor to lay off and plat the homestead 
was granted; nor as to such creditor will a 
homestead so approved be treated as in- 
valid because the plats of two lots compos- 
ing the same did not purport to be made 
by the county surveyor and were not 
sworn to, accompanied by an affidavit as 
the law requires. Dunagan v. Stadler, 101 
Ga. 474, 29 S.E. 440, 1897 Ga. LEXIS 248 
(1897). 

Plats made by other than county 
surveyor. — When it is shown that the 
plats were made by other than the county 
surveyor, the law will presume there was 
no county surveyor. Dunagan v. Stadler, 
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101 Ga. 474, 29 S.E. 440, 1897 Ga. LEXIS 
248 (1897). 

Question for jury. — The sufficiency of 
identification of property in an application 
for homestead is a matter for the consid- 
eration of the jury. Gann v. McGee, 19 Ga. 
App. 13, 90 S.E. 976, 1916 Ga. App. LEXIS 
6 (1916). 

Appellate review. — Power to act un- 
der O.C.G.A. § 44-13-4 is conferred upon 
the ordinary (now probate judge) of the 
county in which the applicant resided; and 
the ordinary’s action must be reviewed by 
certiorari and not by appeal. Cunningham 
v. United States Sav. & Loan Co., 109 Ga. 
616, 34 S.E. 1024, 1900 Ga. LEXIS 271 
(1900). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exceptions, §§ 16-18, 
33, 36-119, 152, 159-161, 164, 177, 186. 40 
Am. Jur. 2d, Homesteads, §§ 16, 18, 40 et 
seq., 78 et seq., 146, 162, 167 et seq. 


ALR. 

Estate or interest in real property to 
which a homestead claim may attach, 74 
A.L.R.2d 1355. 


44-13-5. Survey of lands in different county. 


Whenever the applicant does not possess a sufficient amount of realty 


located in the county of his residence, he may include in his application 
tracts of land located in counties other than that of his residence. In 
such case, the judge of the probate court before whom the application is 
made shall cause the survey, valuation, and plat of the lands lying in 
counties other than the residence of the applicant to be made by the 


county surveyor of the county where the lands are located. 


History. 

Ga. L. 1869, p. 25, § 1; Code 1873, 
§ 2004; Code 1882, § 2004; Civil Code 
1895, § 2829; Civil Code 1910, § 3379; 
Code 1938, § 51-202; Code 1981, § 44- 
13-6; Code 1981, § 44-13-5, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-6 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-5, relating to application for exemp- 
tions, as present Code Section 44-13-4. 


JUDICIAL DECISIONS 


Personal property. — Where only per- 
sonal property is set apart as a homestead 
under O.C.G.A. § 44-13-5, no record of the 
application is required in any county 
other than that of the applicant’s resi- 


dence when the applicant applies. 
McLamb & Co. v. Lambertson, 4 Ga. App. 
552, 4 Ga. App. 553, 62 S.E. 107, 1908 Ga. 
App. LEXIS 475 (1908). 
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RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, $§ 36, 40. 


44-13-6. Duty to provide full schedule of property; effect of 
fraudulent omissions. 


It shall be the duty of any person who shall claim the benefit of the 
exemption allowed in this article to act in perfect good faith. As it is in 
the power of the debtor claiming an exemption of personal property to 
conceal part of his property or money and to claim the balance as 
exempt, it shall be the duty of the debtor, when he shall take steps in 
the probate court to have an exemption of personal property set off to 
him, to make a full and fair disclosure of all the personal property, 
including money, stocks, and bonds, which he may possess at the time. 
All such money or property which he may hold in excess of the 
exemption shall be subject to levy and sale for the payment of his just 
debts. If the money or other personal property which the debtor 
possesses at the time of his application or at the time he obtains the 
order of court setting off exempt property shall be fraudulently con- 
cealed or shall not be delivered up for the benefit of his creditors, no 
exemption shall be made in his favor until it shall be so delivered up. All 
orders of the court obtained by the fraudulent concealment of property 
or obtained while the debtor had personal property, money, stocks, or 
bonds which he kept out of the reach of the levying officer or did not in 
good faith deliver up for the benefit of his creditors shall be null and 
void and of no effect. In such event, the property set off to the debtor by 
such order or judgment shall be subject to levy and sale as if no such 
order or judgment had been rendered; and all property in which the 
debtor shall have invested the money, stocks, bonds, or personal 
property fraudulently concealed by him or kept out of the reach of his 
creditors shall be subject to levy and sale and liable to be sold for the 
payment of any debt then in existence. The debtor who is guilty of 
willful fraud in the concealment of part of his property which he 
possessed when he sought the benefit of the exemption shall on account 
of his fraud lose the benefit of the exemption, and his property shall be 
subject to the payment of all just debts which he owed at the time such 
fraud was committed; but the property, when once set off to him by 
order of the court, shall be exempt as against all debts contracted after 
that time. 


History. 13-7; Code 1981, § 44-13-6, as redesig- 
Ga. L. 1869, p. 28, § 1; Code 1873, nated by Ga. L. 1983, p. 1170, § 2. 

§ 2005; Code 1882, § 2005; Civil Code Editor’s notes. 

1895, § 2830; Civil Code 1910, § 3380; Ga. L. 1983, p. 1170, § 2, effective July 

Code 1933, § 51-203; Code 1981, § 44- 1, 1983, redesignated former Code Section 
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44-13-7 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-6, relating to survey of lands in differ- 
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ent counties, as present Code Section 44- 
13-5. 


JUDICIAL DECISIONS 


Section refers to constitutional 
homestead. — The provision of O.C.G.A. 
§ 44-13-6, that “it shall be the duty of 
each and every person who claims the 
benefit of the exemption allowed in this 
article. . . to act in perfect good faith,” and 
that the exemption shall not be allowed to 
a claimant who is guilty of fraud, has 
reference to the constitutional homestead 
exemption, and not to the statutory ex- 
emption. In re West, 116 F. 767, 1902 U.S. 
Dist. LEXIS 194 (D. Ga. 1902); In re 
Dobbs, 175 F. 319, 1909 U.S. Dist. LEXIS 
63 (D. Ga. 1909). 

Effect of fraud. — Under O.C.G.A. 
§ 44-13-6 a bankrupt who does not make 
a full and fair disclosure of all the prop- 
erty owned by the bankrupt at the time of 
the filing of the petition in bankruptcy is 
not entitled to have any exemption set 
apart to the bankrupt by the trustee in 
bankruptcy. In re Waxelbaum, 101 F. 228, 
1900 U.S. Dist. LEXIS 255 (D. Ga. 1900); 
In re Anderson, 224 F. 790, 1915 U.S. Dist. 
LEXIS 1414 (N.D. Ga. 1915). 

Duty of bankrupt. — Under 0.C.G.A. 
§ 44-13-6 a bankrupt seeking an exemp- 
tion must deal with perfect frankness 
with creditors and disclose and deliver all 
property except the exemption, and a fail- 
ure to do so defeats the bankrupt’s appli- 
cation, and a bankrupt, who just before 
and at the time of the bankruptcy sought 
to get property out of the reach of the 
creditors, was not entitled to the exemp- 
tion. In re Cochran, 185 F. 913, 1911 U.S. 
Dist. LEXIS 346 (D. Ga. 1911). 

Good faith requirement. — The good 
faith required of a debtor by O.C.G.A. 
§ 44-13-6 is to make a full and fair disclo- 
sure of property, and a court of bank- 
ruptcy is not justified in denying an ex- 
emption because of the debtor’s fraud in 
other respects. In re Castleberry, 143 F. 
1018, 1905 U.S. Dist. LEXIS 30 (D. Ga. 
1905). 

Time of disclosure. — The full and 
fair disclosure and surrender of person- 


alty, required by O.C.G.A. § 44-13-6, 
must be made at the time of the applica- 
tion, or at or before the order setting off 
the property exempt is granted. Any fail- 
ure (until satisfactorily explained and ac- 
counted for, and the consequences re- 
paired) is to be deemed intentional and, 
therefore, fraudulent. Torrance v. Boyd, 63 
Ga. 22, 1879 Ga. LEXIS 118 (1879). 
Prima facie case of concealment. — 
Where financial and schedule statements 
show a great depreciation in assets and 
increase in liabilities, the statements and 
schedules made a prima facie case of con- 
cealment on the part of the bankrupt 
under O.C.G.A. § 44-13-6, and cast upon 
the bankrupt the burden of showing that 
the statements were false when made, or 
of explaining what became of the bank- 
rupt’s assets, and in the absence of such 
explanation it would be conclusively pre- 
sumed that the bankrupt was concealing a 
portion of assets. In re Powell, 230 F. 316, 
1916 U.S. Dist. LEXIS 975 (D. Ga. 1916). 
Accounting for depreciation of as- 
sets. — A bankrupt claiming an exemp- 
tion under O.C.G.A. § 44-13-6 must give a 
better explanation than that the bankrupt 
“sold a great deal of goods, and sold some 
of them at less than cost, to try to meet 
obligations,” where the bankrupt’s sched- 
ule in bankruptcy shows a great reduction 
in assets. In re Stephens, 114 F. 192, 1902 
U.S. Dist. LEXIS 291 (D. Ga. 1902). 
Clean hands of party seeking ex- 
emption. — A bankrupt, whose business 
is carried on in the name of the son, as 
agent, without the bankrupt having any- 
thing to do with it, cannot claim an ex- 
emption therefrom allowed by law, which 
requires the person claiming it to come 
into court with clean hands, practically all 
the indebtedness having been contracted 
within the five months preceding the pe- 
tition in bankruptcy, and all the best of 
the stock having been sold off at auction 
during the last of said months, leaving old 
stock, which, with fixtures, is worth less 
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than the amount of the exemption. In re 
Williamson, 114 F. 190, 1901 U.S. Dist. 
LEXIS 14 (D. Ga. 1901). 

Reconveyance after evasive con- 
veyance. — Under O.C.G.A. § 44-13-6 a 
bankrupt cannot be denied the right to a 
homestead exemption because he once 
conveyed the land claimed to his wife in a 
vain attempt to evade a debt, where it was 
reconveyed prior to the bankruptcy pro- 
ceedings and was scheduled by him as his 
property. In re Thompson, 115 F. 924, 1902 
U.S. Dist. LEXIS 253 (D. Ga. 1902). 

Retention of money to pay fees and 
expenses. — A party seeking a home- 
stead cannot retain any amount of money 
which the party may deem necessary and 
needful to employ attorneys, pay licenses, 
and carry on business, but instead the 
party must account for it. McNally v. Mul- 
herin & Co., 79 Ga. 614, 4 S.E. 332, 1887 
Ga. LEXIS 275 (1887); In re Waxelbaum, 
101 F. 228, 1900 U.S. Dist. LEXIS 255 (D. 
Ga. 1900). 

Omission of property from wife’s 
schedule. — If any property be left out of 
the wife’s schedule through the fraud of 
the husband, even though the wife was no 
party to the fraud and was ignorant of it, 
she will have to suffer the penalty which 
the law imposes upon the husband when 
he is the applicant. Kirtland, Babcock & 
Bronson v. Davis, 43 Ga. 318, 1871 Ga. 
LEXIS 230 (1871); Wood & Bro. v. Collins, 
111 Ga. 32, 36 S.E. 423, 1900 Ga. LEXIS 
478 (1900). 

Gift to wife by insolvent. — Though a 
gift of money or other property by an 
insolvent to his wife would be void as to 
creditors, it would be good as to the wife; 
and if she had actually disposed of such 
money or property before applying for an 
exemption out of the husband’s property, 
her failure to include what was given her 
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in the schedule would not vitiate her ap- 
plication, when it did not appear that the 
gift was made in anticipation of the appli- 
cation and for the purpose of concealing 
the property. Wood & Bro. v. Collins, 111 
Ga. 32, 36 S.E. 423, 1900 Ga. LEXIS 478 
(1900). 

Person representing self to be head 
of family. — Where one is not entitled to 
the homestead, but represents himself to 
be the head of a family consisting of him- 
self and daughter, when in fact he has no 
such family, this is a probable fraud, and 
he loses the benefit of the homestead. 
Walker v. Thomason, 77 Ga. 682, 1886 Ga. 
LEXIS 384 (1886). 

Attack of exemption by creditor’s 
executor. — Executors of a creditor may 
attack the exemption of a debtor as 
fraudulent, and they will not be estopped 
by the fact that, pending probate and 
qualification, they did not resist the appli- 
cation. Killen v. Marshall, 55 Ga. 340, 
1875 Ga. LEXIS 426 (1875). 

Collateral attack for insufficient de- 
scription. — The schedule filed by the 
applicant for homestead and exemption, 
should describe the personal property 
with reasonable certainty, but if the credi- 
tor failed to appear and object, on the 
ground that the schedule was insufficient, 
and it gives a general description of the 
property, and no fraud or unfairness is 
alleged or shown, the creditor will not be 
permitted to attack the judgment. Bar- 
tlett v. Russell, 41 Ga. 196, 1870 Ga. 
LEXIS 59 (1870). 

Ruling of referee as res judicata 
against discharge. — Ruling of referee 
in bankruptcy, on objections to allowance 
of homestead exemption, that bankrupt 
had concealed property is not res judicata 
against the bankrupt’s right to discharge. 
In re Frosteg, 252 F. 199, 1918 U.S. Dist. 
LEXIS 921 (D. Ga. 1918). 


RESEARCH REFERENCES 


ALR. 
Character of judgment as “debt” within 
exemption law as affected by nature of 


cause of action upon which it was recov- 
ered, 108 A.L.R. 1042. 


44-13-7. Publication of notice of application; form. 


When the schedule has been filed and the application has been made, 
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the judge of the probate court, in order that all persons may know when 
action will be taken on the petition, shall publish in the newspaper in 
which the legal advertisements of the county are published, not more 


than twice, a notice as follows: 


“A.B. has applied for exemption of personalty, and setting apart and 
valuation of realty exempt from levy and sale under Article 1 of Chapter 
13 of Title 44 of the Official Code of Georgia Annotated, and I will pass 


upon the same at M., on the day of k 
—— ç ,atmy office. C.D., Judge of the Probate Court.” 


History. 

Ga. L. 1868, p. 27, § 3; Ga. L. 1871-72, 
p. 53, § 1; Code 1873, § 2006; Code 1882, 
§ 2006; Civil Code 1895, § 2831; Civil 
Code 1910, § 3381; Code 1933, § 51-301; 
Code 1981, § 44-18-8; Code 1981, § 44- 
13-7, as redesignated by Ga. L. 1983, p. 
1170, § 2; Ga. L. 1999, p. 81, § 44. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-8 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-7, relating to the duty to provide full 
schedule of property, as present Code Sec- 
tion 44-13-6. 


JUDICIAL DECISIONS 


Presumption. — The presumption is 
that the ordinary (now probate judge) has 
done all that is required by law before 
granting a homestead, and this presump- 
tion extends to the giving of notice of the 
application, where nothing appears to 
show absence thereof. Groover, Stubbs & 
Co. v. Brown, 69 Ga. 60, 1882 Ga. LEXIS 
178 (1882). 

Statutory exemptions inapplicable 
in federal bankruptcy cases. — 
O.C.G.A. §§ 44-13-4(b) and 44-13-7 deal 
with constitutional exemptions from the 
levy and sale of property, and these statu- 
tory provisions simply do not apply in the 
context of federal bankruptcy cases. Caru- 
thers v. Fleet Fin., Inc., 87 B.R. 723, 1988 
Bankr. LEXIS 825 (Bankr. N.D. Ga. 1988). 

Notice for benefit of creditors. — 
The requirement as to notice is intended 
for the benefit of the creditors of the 
person out of whose estate the homestead 
is to be set apart, and a defect in the 
advertisement would not avail one for 
whose benefit the publication was not 
made. Gann v. McGee, 19 Ga. App. 13, 90 
S.E. 976, 1916 Ga. App. LEXIS 6 (1916). 

Waiver of notice. — The mere pres- 
ence of an attorney when the ordinary 


(now probate judge) acted upon and ap- 
proved an application, was no waiver of 
notice or of legal publication as to client. 
Smith v. Lord & Dixon, 60 Ga. 462, 1878 
Ga. LEXIS 506 (1878). 

Misnomer. — Where there is a misno- 
mer in the printed notice, a judgment 
granting a homestead is of no force as 
against a creditor. Smith v. Lord & Dixon, 
60 Ga. 462, 1878 Ga. LEXIS 506 (1878); 
Gann v. McGee, 19 Ga. App. 13, 90 S.E. 
976, 1916 Ga. App. LEXIS 6 (1916). 

Proceeding under O.C.G.A. § 44-13- 
16. — A bankrupt debtor in perfecting an 
exemption of money, set aside to the 
debtor in a bankruptcy proceeding, in a 
proceeding before the ordinary (now pro- 
bate judge) of the county of residence 
under the provisions of O.C.G.A. § 44- 
13-16 must comply with O.C.G.A. §§ 44- 
13-4 and 44-13-7 through 44-13-9 relating 
to the schedule to be attached to the 
application, the notice to be published by 
the ordinary (now probate judge), and the 
notice to be given creditors by the appli- 
cant or the applicant’s agent. Lou Hill Co. 
v. Bjoralt, 103 Ga. App. 564, 120 S.E.2d 
39, 1961 Ga. App. LEXIS 1002 (1961). 


334 


44-13-7 EXEMPTIONS FROM LEVY AND SALE 44-13-8 


RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, § 144. 


44-13-8. Written notice to creditors; how given. 


In addition to the notice by publication required to be given by Code 
Section 44-13-7, the applicant or his agent shall give notice in writing 
of the filing of the application and of the day of hearing the same to each 
of his creditors residing in the county. Such notice shall be given at least 
five days before the hearing and shall be served personally or by leaving 
a copy at the residence or place of business of his creditor; and the fact 
that such notice has been given shall be verified by oath of the applicant 
or his agent. The applicant shall also notify creditors residing outside of 
the county of his application by preparing written notices of his 
application and the day of hearing, which notices shall be delivered by 
him to the judge of the probate court together with stamped envelopes 
and, if the residence of the creditors shall be known to the petitioner, 
shall be directed by the judge and mailed to the persons residing out of 


the county at least 15 days before the day of the hearing. 


History. 

Ga. L. 1876, p. 48, § 2; Code 1882, 
§ 2006a; Civil Code 1895, § 2832; Civil 
Code 1910, § 3382; Code 1933, § 51-302; 
Code 1981, § 44-13-9; Code 1981, § 44- 
13-8, as redesignated by Ga. L. 1983, p. 
1170, § 2. 

Editor’s notes. 
Ga. L. 1983, p. 1170, § 2, effective July 


1, 1983, redesignated former Code Section 
44-13-9 as this Code section. The 1983 Act 
also redesignated former Code Section 44- 
13-8, relating to publication of notice of 
application, as present Code Section 44- 
13-7. 


JUDICIAL DECISIONS 


Service by officer not required. — 
Service of notice by an officer is not re- 
quired or contemplated by O.C.G.A. § 44- 
13-8. Weekes & Son v. Edwards, 101 Ga. 
314, 28 S.E. 853, 1897 Ga. LEXIS 224 
(1897). 

Presumption. — If the record of a 
homestead proceeding shows that a non- 
resident creditor’s name and address were 
returned by the applicant to the ordinary 
(now probate judge), and in proper time a 
notice with stamped envelope was deliv- 
ered to the ordinary (now probate judge) 
for mailing, notice is sufficiently shown. 
The presumption is that the ordinary 
(now probate judge) did the ordinary’s 
duty. Roberts v. Cook, 68 Ga. 324, 1882 
Ga. LEXIS 4 (1882). 


Service on partner. — Where the 
debtor of a firm sought to obtain a home- 
stead, but instead of naming the firm in 
the schedule, named one of the partners 
as an individual creditor and served that 
partner alone with notice, such statement 
and notice did not include the firm upon 
the grant of the homestead. Boroughs v. 
White & Stone, 69 Ga. 841, 1883 Ga. 
LEXIS 126 (1883). 

Time. — Where a homestead was ap- 
plied for on December 4, 1877, and the 
return of the county surveyor laying off 
the homestead was made on December 14, 
1877, the ordinary (now probate judge) 
was without authority of law to approve 
the homestead on December 15, 1877. A 
homestead thus approved was illegal and 
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void. West v. McWhorter, 141 Ga. 590, 81 
S.E. 859, 1914 Ga. LEXIS 61 (1914). 
Proceeding under O.C.G.A. § 44-13- 
16. — A bankrupt debtor in perfecting an 
exemption of money, set aside to the 
debtor in a bankruptcy proceeding, in a 
proceeding under O.C.G.A. § 44-13-16 
must comply with O.C.G.A. §§ 44-13-4 


PROPERTY 


44-13-10 


and 44-13-7 through 44-13-9, relating to 
the schedule to be attached to his applica- 
tion, the notice to be published, and the 
notice to be given creditors by the appli- 
cant or his agent. Lou Hill Co. v. Bjoralt, 
103 Ga. App. 564, 120 S.E.2d 39, 1961 Ga. 
App. LEXIS 1002 (1961). 


RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, § 144 et seq. 


44-13-9. Time fixed by notice for hearing. 


The time fixed by the notice given pursuant to Code Sections 44-13-7 
and 44-13-8 shall not be less than 20 nor more than 30 days from the 
date of the filing of the application and schedule. 


History. 

Ga. L. 1868, p. 27, § 4; Code 1873, 
§ 2007; Ga. L. 1876, p. 48, § 2; Code 1882, 
§ 2007; Civil Code 1895, § 2833; Civil 
Code 1910, § 3383; Code 1933, § 51-303; 
Code 1981, § 44-13-10; Code 1981, § 44- 
13-9, as redesignated by Ga. L. 1983, p. 
1170, § 2. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-10 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-9, relating to written notice to credi- 
tors, as present Code Section 44-13-8. 


JUDICIAL DECISIONS 


Homestead void. — If more than 30 
days intervene between the date of the 
order of the ordinary (now probate judge) 
to the surveyor and the time fixed in the 
notice, the homestead is void. Roberts v. 
Atlanta Cem. Ass’n, 146 Ga. 490, 91 S.E. 
675, 1917 Ga. LEXIS 358 (1917). 

Proceeding under O.C.G.A. § 44-13- 
16. — A bankrupt debtor in perfecting an 
exemption of money, set aside to the 


debtor in a bankruptcy proceeding, in a 
proceeding under O.C.G.A. § 44-13-16 
must comply with O.C.G.A. §§ 44-13-4 
and 44-13-7 through 44-13-9 relating to 
the schedule to be attached to his applica- 
tion, the notice to be published, and the 
notice to be given creditors by the appli- 
cant or his agent. Lou Hill Co. v. Bjoralt, 
103 Ga. App. 564, 120 S.E.2d 39, 1961 Ga. 
App. LEXIS 1002 (1961). 


44-13-10. Survey of exempted real property; affidavit of sur- 
veyor; return to probate court; objection to survey; 
failure of surveyor to comply as contempt. 


(a) The surveyor to whom the applicant delivers the order pursuant 
to subsection (d) of Code Section 44-13-4 shall lay off the exempted real 
property on or out of the land claimed by the applicant and make a plat 
of the same and shall make an affidavit that the exempted real property 
is correctly platted and laid off and setting out its value. He shall return 
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the affidavit to the judge of the probate court at least five days before 
the day appointed in the order for passing upon the application. 


(b) It shall be a valid ground of objection to the propriety of any 
survey that it has been so made as to injure unjustly or needlessly the 
value of any land left unexempted by a disregard of the shape and 


location of the entire tract. 


(c) Should any county surveyor fail to comply with his duty as 
prescribed by this Code section, he shall be punished for a contempt of 
court by the judge of the probate court. 


History. 

Ga. L. 1868, p. 27, § 4; Code 1873, 
§ 2008; Ga. L. 1878-79, p. 99, § 3; Code 
1882, §§ 2008, 2010a; Civil Code 1895, 
§§ 2834, 2837; Civil Code 1910, §§ 3384, 
3387; Code 1933, §§ 51-401, 51-404; Code 
1981, § 44-13-11; Code 1981, § 44-13-10, 
as redesignated by Ga. L. 1983, p. 1170, 
§ 2. 

Cross references. 
Authority of county surveyor to estab- 


lish fees for making plat of homestead, 
affidavit, and return, § 36-7-9. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-11 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-10, relating to time fixed by notice 
for hearing, as present Code Section 44- 
13-9. 


JUDICIAL DECISIONS 


Sufficiency of affidavit. — The sur- 
veyor’s affidavit that the plat “is a correct 
plat” means, in substance, that the land is 
correctly platted and laid off, and is a 
sufficient affidavit under O.C.G.A. § 44- 
13-10. Timothy v. Chambers, 85 Ga. 267, 
11 S.E. 598, 1890 Ga. LEXIS 39 (1890). 

Presumption that affidavit made. — 
When it is shown that no affidavit of the 
surveyor was attached, the law will pre- 
sume nevertheless that the proper affida- 
vit was made. Dunagan v. Stadler, 101 Ga. 
474, 29 S.E. 440, 1897 Ga. LEXIS 248 
(1897). 

Supplying affidavit by amendment. 
— The omission of the surveyor to make 
affidavit to the correctness of the plat and 
the value of the premises may be supplied 
by amendment. Burns v. Chandler, 61 Ga. 
385, 1878 Ga. LEXIS 132 (1878). 

Clerical error in affidavit. — A mere 
clerical error in the surveyor’s affidavit 
will not invalidate the homestead papers. 
Baldwin Fertilizer Co. v. Merritt, 101 Ga. 
387, 29 S.E. 18, 1897 Ga. LEXIS 237 
(1897). 

Homestead granted before return 
made. — Where a bill was brought to 


recover certain property as being a home- 
stead, and the proceedings exhibited 
thereto showed that the ordinary (now 
probate judge) had set apart the lands as 
a homestead before the surveyor had 
made the return and before the surveyor 
had sworn to the same, the bill was prop- 
erly dismissed on demurrer (now motion 
to dismiss). Falls v. Crawford, 76 Ga. 35, 
1885 Ga. LEXIS 15 (1885), overruled, Du- 
nagan v. Stadler, 101 Ga. 474, 29 S.E. 440, 
1897 Ga. LEXIS 248 (1897). 

Return on day of hearing. — That 
the return of the surveyor on an applica- 
tion for homestead appeared to be on the 
day set for the hearing would have been 
good ground for allowing time to investi- 
gate the return, but did not render the 
proceeding void. Roberts v. Cook, 68 Ga. 
324, 1882 Ga. LEXIS 4 (1882). 

Purchaser having knowledge of 
homestead. — A defendant having pur- 
chased, with the approval of the ordinary 
(now probate judge) and knowledge of the 
homestead title which defendant bought, 
will not be heard to attack the homestead 
papers for want of regularity in the peti- 
tion or plat, or in regard to the surveyor 
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who acted in laying off and returning the 
homestead. Brown v. Driggers, 62 Ga. 354, 
1879 Ga. LEXIS 527 (1879). 

Fixing valuation. — It is not incum- 
bent on the applicant for a homestead to 
fix the valuation of the real estate sought 
to be set apart. This duty devolves upon 
the surveyor, the surveyor’s valuation be- 
ing subject to review by appraisers. Wood 
& Bro. v. Collins, 111 Ga. 32, 36 S.E. 423, 
1900 Ga. LEXIS 478 (1900). 

Proper order presumed. — As 
against a creditor who was duly served 


PROPERTY 


44-13-11 


with notice of an application for a home- 
stead, it will, though the homestead pro- 
ceeding does not so disclose, be presumed 
that a proper order to the surveyor to lay 
off and plat the homestead was granted; 
nor as to such creditor will a homestead so 
approved be treated as invalid because 
the plats of two lots composing the same 
“did not purport to be made by the county 
surveyor and were not sworn to, accompa- 
nied by an affidavit as the law requires.” 
Dunagan v. Stadler, 101 Ga. 474, 29 S.E. 
440, 1897 Ga. LEXIS 248 (1897). 


RESEARCH REFERENCES 
C.J.S. 
40 C.J.S., Homesteads, §§ 37, 146 et 
seq. 


44-13-11. Approval of application; transmittal of copy of ex- 
empted real property to other counties; recordation. 


If, at the time and place appointed for passing upon the application, 
no objection is raised by any creditor of the applicant, the judge of the 
probate court shall endorse upon the schedule and upon the plat: 
“Approved this the day of 4 
filling the blanks, and shall sign the schedule and plat officially and 
hand such application to the clerk of the superior court of the clerk’s 
county; and, when land out of the clerk’s county is exempted, the judge 
shall transmit a certified copy of the exempted real property to the clerk 
of the superior court of each county in which exempted land is located. 
Each clerk of the superior court of a county in which exempted land is 
located shall record the exempted real property in a book to be kept for 


that purpose. 


History. 

Ga. L. 1868, p. 27, § 5; Code 1873, 
§ 2009; Ga. L. 1877, p. 18, § 1; Code 1882, 
§ 2009; Civil Code 1895, § 2835; Ga. L. 
1898, p. 51, § 1; Civil Code 1910, § 3385; 
Code 1933, § 51-402; Code 1981, § 44-13- 
12; Ga. L. 1982, p. 3, § 44; Code 1981, 
§ 44-13-11, as redesignated by Ga. L. 
1983, p. 1170, § 2; Ga. L. 1999, p. 81, 
§ 44; Ga. L. 2011, p. 99, § 83/HB 24. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-12 as this Code section. The 1983 
Act also redesignated former Code Section 


44-13-11, relating to survey of exempted 
real property, as present Code Section 
44-13-10. 

Ga. L. 2011, p. 99, § 101/HB 24, not 
codified by the General Assembly, pro- 
vides that this Act shall apply to any 
motion made or hearing or trial com- 
menced on or after January 1, 2013. 
Law reviews. 

For article, “Evidence,” see 27 Ga. St. U. 
L. Rev. 1 (2011). 

For article on the 2011 amendment of 
this Code section, see 28 Ga. St. U.L. Rev. 
1 (2011). 
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JUDICIAL DECISIONS 


In general. — Among other requisites 
to constitute a valid judgment setting 
aside a homestead to the head of a family, 
the ordinary (now probate judge) shall 
endorse the approval upon the schedule of 
property, and upon the plat of the sur- 
veyor. Larey v. Baker, 85 Ga. 687, 11 S.E. 
800, 1890 Ga. LEXIS 134 (1890); West v. 
McWhorter, 141 Ga. 590, 81 S.E. 859, 
1914 Ga. LEXIS 61 (1914); King v. King, 
143 Ga. 385, 85 S.E. 95, 1915 Ga. LEXIS 
450 (1915); Cook v. Hendricks, 146 Ga. 63, 
90 S.E. 383, 1916 Ga. LEXIS 580 (1916). 

Application itself need not be ap- 
proved. Larey v. Baker, 85 Ga. 687, 11 
S.E. 800, 1890 Ga. LEXIS 134 (1890). 

Presumptions. — Liberal presump- 
tions are indulged in favor of the regular- 
ity of homestead proceedings. A proper 
order to the surveyor will be presumed 
where the ordinary has approved the plat 
returned; and approval of the “homestead” 
means substantially approval of the plat 
and the schedule conformably to O.C.G.A. 
§ 44-13-11. Timothy v. Chambers, 85 Ga. 
267, 11 S.E. 598, 1890 Ga. LEXIS 39 
(1890). 

Original papers as evidence. — The 
original homestead papers, not the record 
of them from the clerk’s office, were proper 


evidence. Larey v. Baker, 85 Ga. 687, 11 
S.E. 800, 1890 Ga. LEXIS 134 (1890). 

Proof of lost papers. — Proof being 
made by complainants of the loss of the 
original homestead papers by depositions 
of the head of the family, and of the clerk 
of the superior court and ordinary (now 
probate judge), a certified copy from the 
clerk’s office was properly admitted. 
Brown v. Driggers, 62 Ga. 354, 1879 Ga. 
LEXIS 527 (1879). 

Establishing lost papers. — The 
original schedule and plat are private pa- 
pers and, if lost, may be established by the 
superior court where they had been ap- 
proved and recorded. Paschal v. Turner, 
116 Ga. 736, 42 S.E. 1010, 1902 Ga. 
LEXIS 239 (1902). 

Recordation required. — Homestead 
papers do not become muniments of title 
of those interested in the homestead until 
they have been duly recorded in the office 
of the clerk of the superior court. Paschal 
v. Hutchinson, 119 Ga. 243, 46 S.E. 103, 
1903 Ga. LEXIS 773 (1903). 

Record by clerk. — Under O.C.G.A. 
§ 44-13-11 the application as well as the 
schedule is to be recorded by the clerk. 
Paschal v. Hutchinson, 119 Ga. 243, 46 
S.E. 103, 1903 Ga. LEXIS 773 (1903). 


RESEARCH REFERENCES 


C.J.S. 

40 C.J.S., Homesteads, §§ 149, 150. 
ALR. 

Estate or interest in real property to 


which a homestead claim may attach, 89 
A.L.R. 511; 74 A.L.R.2d 1355. 


44-13-12. Objections to schedule. 


Should any creditor of the applicant desire to object to the schedule 
for want of sufficiency and fullness or for fraud of any kind or to dispute 
the valuation of the personalty, the propriety of the survey, or the value 
of the premises so platted as the exempted real property, he shall 
specify his objections in writing at the time and place appointed for the 
hearing. 


History. 13; Code 1981, § 44-13-12, as redesig- 


Ga. L. 1868, p. 27, § 6; Code 1873, 
§ 2010; Code 1882, § 2010; Civil Code 
1895, § 2836; Civil Code 1910, § 3386; 
Code 19338, § 51-403; Code 1981, § 44-13- 


nated by Ga. L. 1983, p. 1170, § 2. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
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44-13-13 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-12, relating to approval of applica- 


PROPERTY 


44-13-12 


tion and recordation of exempted real 
property, as present Code Section 44-13- 
11. 


JUDICIAL DECISIONS 


Purpose of objection to schedule for 
want of sufficiency and fullness is to pre- 
vent the allowance of the homestead, and 
it does not fail as an objection under 
O.C.G.A. § 44-13-12 merely because it 
may be described as an “objection to the 
homestead.” Alday v. Spooner, 35 Ga. App. 
614, 134 S.E. 343, 1926 Ga. App. LEXIS 
1032 (1926). 

Objection must be specific. — An 
amendment to objections, which in gen- 
eral terms alleged that the head of the 
family owned property not scheduled, 
some of which consisted of debts owing to 
that individual by persons unknown to the 
objector, without further specifying or de- 
scribing the property charged to have 
been omitted, was properly disallowed for 
want of fullness and certainty in these 
respects. Wood & Bro. v. Collins, 111 Ga. 
32, 36 S.E. 423, 1900 Ga. LEXIS 478 
(1900). 

Objection that articles omitted 
from schedule. — A creditor who files 
objections to the allowance of an exemp- 
tion on the ground that specified articles 
of personalty were omitted from the 
schedule, should on the trial be confined to 
the articles mentioned in the objections, 
and should not be allowed to show by 
evidence that other articles of personalty 
were omitted from the schedule. Wood & 
Bro. v. Collins, 111 Ga. 32, 36 S.E. 423, 
1900 Ga. LEXIS 478 (1900). 

Objectors entitled to opening and 
conclusion. — Where an application for 
an exemption of personalty was made, 
and creditors of the applicant objected 
thereto on the ground of fraud, and the 
case was carried to the superior court by 
appeal, on the trial, the objectors were 
entitled to the opening and conclusion. 
McNally v. Mulherin & Co., 79 Ga. 614, 4 
S.E. 332, 1887 Ga. LEXIS 275 (1887). 

Creditor bound by judgment. — A 
creditor is not obliged to contest the right 
of a debtor to a homestead on any other 
grounds then those stated in O.C.G.A. 
§ 44-13-12, but if the creditor appears 


voluntarily and raises questions which 
the ordinary (now probate judge) would 
not otherwise have power to pass upon, 
and they are passed upon, the creditor 
will be bound by the judgment. Patterson 
v. Wallace, 47 Ga. 452, 1872 Ga. LEXIS 
358 (1872). See also Harris v. Colquitt & 
Baggs, 44 Ga. 663, 1872 Ga. LEXIS 405 
(1872). 

If the creditor failed to appear and 
object that the schedule was insufficient, 
and it gives a general description of the 
property, and no fraud or unfairness is 
alleged or shown, the creditor will not be 
permitted to attack the judgment of the 
ordinary (now probate judge) setting it 
apart, collaterally, in a claim case, on the 
ground that the schedule was not suffi- 
ciently descriptive. Bartlett v. Russell, 41 
Ga. 196, 1870 Ga. LEXIS 59 (1870). 

Effect in bankruptcy of failure to 
set aside exemption. — The fact that 
the bankrupts, as residents of Georgia, 
did not set apart exemptions in the man- 
ner provided did not preclude the allow- 
ance of exemptions in bankruptcy pro- 
ceedings. Clark v. Nirenbaum, 8 F.2d 451, 
1925 U.S. App. LEXIS 3291 (5th Cir. 
1925), cert. denied, 270 U.S. 649, 46 S. Ct. 
349, 70 L. Ed. 780, 1926 U.S. LEXIS 943 
(1926). 

Appeal. — Where a creditor filed objec- 
tions, one of which was to the schedule for 
want of sufficiency and fullness in that the 
applicant had omitted certain personalty, 
appeal to the superior court lies. Alday v. 
Spooner, 35 Ga. App. 614, 134 S.E. 343, 
1926 Ga. App. LEXIS 1032 (1926). 

Appeal and certiorari. — An appeal 
to the superior court from the judgment of 
the ordinary (now probate judge), in set- 
ting apart or refusing to set apart a home- 
stead, lies only where the objections inter- 
posed by creditors of the applicant are 
those provided for in O.C.G.A. § 44-13-12. 
When objections other than those speci- 
fied in O.C.G.A. § 44-13-12 are filed, the 
judgment of the ordinary (now probate 
judge) is reviewable by certiorari, an ap- 
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peal is not the remedy. Fontano v. Mozley 
& Co., 121 Ga. 46, 48 S.E. 707, 1904 Ga. 
LEXIS 8 (1904). 


RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, § 149 et seq. 


44-13-13. Appointment of appraisers upon filing of objections; 
examination and valuation of property; alterations in 
plat and schedule; approval and recordation; appeal. 


Upon an objection being made as provided for in Code Section 
44-13-12, unless the applicant shall so alter the schedule or plat or both 
as to remove the objections, the judge of the probate court shall appoint 
three disinterested appraisers to examine the property concerning 
which the objections are made and to value the same. On the apprais- 
ers’ return under oath, if either the schedule or the plat shall be found 
to be too large, such alterations shall be made in the schedule and in the 
plat as the judge may deem proper to bring them within the limits of the 
value allowed by this article. Thereafter, the judge shall approve the 
schedule and the plat as required by Code Section 44-13-11 and shall 
cause the same to be delivered to the clerk of superior court of his or her 
county who shall record the schedule and plat as required by Code 
Section 44-13-11. Either party dissatisfied with the judgment shall 
have the right to appeal under the same rules, regulations, and 
restrictions as are provided by law in cases of appeals from the probate 
court. 


History. 

Ga. L. 1868, p. 27, § 6; Code 1873, 
§ 2011; Code 1882, § 2011; Civil Code 
1895, § 2838; Civil Code 1910, § 3388; 
Code 1938, § 51-405; Code 1981, § 44-13- 
14; Code 1981, § 44-13-13, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2; Ga. L. 
2016, p. 193, § 10/HB 1004. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-14 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-18, relating to objections to sched- 
ule, as present Code Section 44-13-12. 


JUDICIAL DECISIONS 


Objections not limited to schedule. 
— O.C.G.A. § 44-13-13 does not provide 
exclusively for objections to the schedule. 
The creditor is not required to object to the 
schedule, if the creditor desires to dispute 
“the propriety of the survey, or the value of 
the premises so platted as the home- 
stead.” Alday v. Spooner, 35 Ga. App. 614, 


134 S.E. 343, 1926 Ga. App. LEXIS 1032 
(1926). 

Conclusiveness of return and ap- 
proval. — A return of appraisers and 
approval of the ordinary (now probate 
judge) unappealed from, is conclusive 
upon the applicant. Thrasher v. Bettis, 53 
Ga. 407, 1874 Ga. LEXIS 496 (1874). 
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An appeal does not lie to the superior 
court from a judgment sustaining a de- 
murrer (now motion to dismiss) to an 
application for a homestead. In such a 
case the exclusive remedy for reviewing 
the judgment is by certiorari. Cunning- 
ham v. United States Sav. & Loan Co., 109 
Ga. 616, 34 S.E. 1024, 1900 Ga. LEXIS 
271 (1900). 

Certiorari. — The superior court has 
jurisdiction to correct errors by a writ of 
certiorari to the judgment of the ordinary 
(now probate judge), allowing a home- 
stead. Lathrop v. Soldiers’ Loan & Bldg. 
Ass’n, 45 Ga. 483, 1872 Ga. LEXIS 262 
(1872). 


PROPERTY 
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De novo investigation on appeal. — 
When an appeal is taken from the judg- 
ment of the ordinary (now probate judge) 
in allowing or refusing a homestead under 
O.C.G.A. § 44-13-18, the whole cause is 
brought up by the appeal, and either party 
may, in the appellate court, raise any 
objections or make any motion in relation 
thereto. Lynch v. Pace, 40 Ga. 173, 1869 
Ga. LEXIS 51 (1869); Kirtland, Babcock & 
Bronson v. Davis, 48 Ga. 318, 1871 Ga. 
LEXIS 230 (1871). 

Value or number of acres. — On 
appeal, it is discretionary with the jury to 
sustain the ordinary (now probate judge) 
in value or number of acres for homestead. 


Crawford v. Ward, 49 Ga. 40, 1873 Ga. 
LEXIS 303 (1873). 


Amending petition on appeal. — 
The applicant may amend the petition by 
inserting a new right on appeal to the 
superior court. Young v. N.B. Brown & Co., 
45 Ga. 552, 1872 Ga. LEXIS 282 (1872). 


RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, § 146 et seq. 


44-13-14. Procedure for exempting town realty valued in excess 
of exemption; order of probate court; reinvestment of 
sale proceeds; liability of judge or officer. 


(a) If an applicant seeks to have an exemption set apart out of real 
property located in town which exceeds in value the amount of the 
exemption which he claims and to which he is entitled to complete his 
legal exemption and such realty cannot be so divided as to give an 
exemption of that value, the judge of the probate court may pass an 
order that, should such property be thereafter sold by virtue of any 
order, judgment, or decree of any court in this state, so much of the 
proceeds of the sale as may be necessary to make up, when added to the 
other exempted property of the applicant, if any, the full amount of the 
exemption allowed by law shall be paid over to the judge of the probate 
court by the officer making the sale to be invested in property selected 
by the applicant by some proper person appointed by such judge, which 
property shall constitute the exemption of the applicant or a part 
thereof, as the case may be, after the order of the probate court and the 
deed of reinvestment have been recorded by the clerk of the superior 
court. 


(b) Should any ministerial officer of this state, upon being shown a 
certified copy of the order of the judge of the probate court provided for 
in subsection (a) of this Code section, fail to retain and pay over to such 


342 


44-13-14 EXEMPTIONS FROM LEVY AND SALE 44-13-15 
judge the proceeds as required or should any such judge receiving the 
proceeds fail to appoint the person required to have the proceeds 
invested and fail to turn over the proceeds to the person so appointed, 
such officer or judge and his sureties shall be liable to the applicant for 
the full amount of the money and 20 percent interest thereon for the 


period of time he wrongfully withholds the money or any part thereof. 


History. 

Ga. L. 1868, p. 27, 8§ 7, 8; Code 1873, 
§§ 2012, 2013; Code 1882, §§ 2012, 20138; 
Civil Code 1895, §§ 2839, 2840; Civil 
Code 1910, §§ 3389, 3390; Code 1933, 
§§ 51-501, 51-502; Code 1981, § 44-13- 
15; Code 1981, § 44-13-14, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-15 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-14, relating to examination and 
valuation of property by appraisers, as 
present Code Section 44-13-13. 


JUDICIAL DECISIONS 


Certiorari is the remedy to correct 
errors in proceedings under O.C.G.A. 
§ 44-13-14. Lathrop v. Soldiers’ Loan & 


Bldg. Ass’n, 45 Ga. 483, 1872 Ga. LEXIS 
262 (1872). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
40 Am. Jur. 2d, Homesteads, § 30. 


C.J.S. 
40 C.J.S., Homesteads, § 31 et seq. 


44-13-15. How cash exempted; investment in personalty. 


When any person applies for an exemption of personalty and the 


personalty sought to be exempted consists of cash in whole or in part, 
before the cash shall be allowed as an exemption, it shall, under the 
direction of the judge of the probate court, be invested in such articles 
of personal property as the applicant may desire; when so invested and 
returned by schedule with or without other property as required by this 
article, such property shall constitute the exemption of personalty. In no 
case shall the allowance of cash without such investment be a valid 


exemption. 


History. 

Ga. L. 1870, p. 70, § 1; Code 1873, 
§ 2016a; Code 1882, § 2016a; Civil Code 
1895, § 2841; Civil Code 1910, § 3391; 
Code 19338, § 51-601; Code 1981, § 44-13- 
16; Ga. L. 1982, p. 3, § 44; Code 1981, 
§ 44-13-15, as redesignated by Ga. L. 
1988, p. 1170, § 2. 

Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 

1, 1983, redesignated former Code Section 


44-13-16 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-15, relating to procedure for ex- 
empting town realty valued in excess of 
exemption, as present Code Section 44-13- 
14. 
Law reviews. 

For comment on Roquemore v. Gold- 
stein, 100 Ga. App. 591, 112 S.E.2d 24 
(1959) see 12 Mercer L. Rev. 280 (1960). 
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JUDICIAL DECISIONS 
Interest in judgment. — O.C.G.A. from the sale must be invested. 


§ 44-13-15 is not applicable in a case 
where the property exempted was an in- 
terest owned and held by the debtor in a 
judgment. Such an interest is not cash. 
Johnson v. Redwine, 105 Ga. 449, 33 S.E. 
676, 1898 Ga. LEXIS 532 (1898). 

Creditor holding waiver. — O.C.G.A. 
§ 44-13-15 does not deal with, and does 
not affect, the rights of creditors under 
homestead exemptions holding a waiver. 
Posey v. Rome Oil & Fertilizer Co., 157 
Ga. 44, 121 S.E. 205, 1923 Ga. LEXIS 363 
(1923). 

Share of partner in money in the 
hands of a receiver of the partnership 
cannot be exempted for such partner until 
receivership expenses are paid. Hahn & 
Co. v. Allen, 93 Ga. 612, 20 S.E. 74, 1894 
Ga. LEXIS 370 (1894). 

Partnership money in receiver’s 
hands. — No member of a partnership is 
entitled to an exemption out of money 
arising from a sale of personal property by 
a duly appointed receiver, as against a 
judgment or decree founded on a firm 
waiver note. Hahn & Co. v. Allen, 93 Ga. 
612, 20 S.E. 74, 1894 Ga. LEXIS 370 
(1894). 

Cash proceeds from sale. — If indi- 
visible town realty must be sold in order to 
sever the homestead, the cash arising 


Roquemore v. Goldstein, 100 Ga. App. 591, 
112 S.E.2d 24, 1959 Ga. App. LEXIS 670 
(1959). 

Damages recovered for conversion 
of exempt personalty. — A converting 
creditor has no right to demand the in- 
vestment of damages recovered for the 
conversion of exempt personalty. They 
should be paid to the beneficiaries of the 
homestead. Harrell v. Harrell, 77 Ga. 180, 
3 S.E. 457, 1887 Ga. LEXIS 86 (1887). 

Bankruptcy court. — It is probable 
that the bankruptcy court would not feel 
bound to superintend the investment pro- 
vided for by O.C.G.A. § 44-13-15, but, 
without it, would allow an exemption of 
money on hand. In re Friend, 9 F. Cas. 
821, 1877 U.S. App. LEXIS 1947 (C.C.S.D. 
Ga. Apr. 1, 1877). 

Bankrupt debtor perfecting exemp- 
tion of money set aside to debtor in a 
bankruptcy proceeding must comply with 
O.C.G.A. §§ 44-13-5, 44-13-8, and 44- 
13-9, relating to the schedule to be at- 
tached to the application, the notice to be 
published by the ordinary (now probate 
judge), and the notice to be given creditors 
by the applicant or the applicant’s agent. 
Lou Hill Co. v. Bjoralt, 103 Ga. App. 564, 
120 S.E.2d 39, 1961 Ga. App. LEXIS 1002 
(1961). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 36, 105. 
40 Am. Jur. 2d, Homesteads, § 169. 
C.J.S. 

35 C.J.S., Exemptions, §§ 1, 41. 40 
C.J.S., Homesteads, § 1. 


ALR. 

Debtor’s exemption of proceeds of insur- 
ance on property itself exempt, 63 A.L.R. 
1286. 

Deposit of exempt funds as affecting 
debtor’s exemption, 67 A.L.R. 1203. 


44-13-16. Sale of exempted property for reinvestment; proce- 


dure; effect. 


(a) Whenever the debtor shall desire the exempted property, whether 


real or personal, to be sold for reinvestment, an application for the sale 
of the property must be made to the judge of the superior court of the 
county where the debtor resides or the property is situated unless the 
judge is disqualified, in which case application may be made to the 
judge of the superior court of an adjoining circuit. Upon proper showing, 
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the judge may order a sale of the property; and the proceeds shall be 


reinvested upon the same uses. 


(b) A sale ordered pursuant to subsection (a) of this Code section 
shall operate to pass to the purchaser the entire interest and title of the 
beneficiaries in the exempted property and also the entire interest and 
title owned, before the exemption was made, by the party out of whose 
estate the property was so exempted. 


(c) The purchaser shall receive the property sold and shall hold the 
same, as to all liens thereon against the original debtor and with the 
same exemption therefrom, for the same length of time as was allowed 
to the original debtor before the sale; and, by consent of all lien 
creditors, the liens of such creditors may be divested and transferred to 
the newly acquired property by the order of the court pursuant to 
subsection (a) of this Code section. 


(d) An applicant who has obtained an exemption for the spouse, 
minor children, or dependents of the debtor may apply for an order of 
sale under subsections (a) through (c) of this Code section. All persons 
interested shall be parties to the proceeding. 


(e) The judge of the superior court shall order the entire proceedings 
recorded in the minutes by the clerk of the superior court of the county 
in which the parties applying for the order of sale reside and, when land 
is to be sold, in the county where the land is located; and the judge shall 
provide the means and mode of sale and reinvestment as provided in 
this Code section. 


(f) This Code section shall apply to the sale of any real or personal 
property set apart under this article. 


History. 

Ga. L. 1876, p. 48, § 7; Ga. L. 1878-79, 
p. 99, § 5; Code 1882, § 2025; Civil Code 
1895, § 2847; Civil Code 1910, § 3397; 
Code 1938, § 51-801; Code 1981, § 44-13- 
17; Code 1981, § 44-13-16, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-17 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-16, relating to how cash was ex- 
empted, as present Code Section 44-13-15. 


JUDICIAL DECISIONS 


Applicability. — 0.C.G.A. § 44-13-16 
applies to all homesteads, and in holding 
off creditors until the homestead term 
expires, it carries out the true intent of the 
constitution. Van Horn v. McNeill, 79 Ga. 
121, 4 S.E. 111, 1887 Ga. LEXIS 174 
(1887). 

Strict construction. — The policy of 
our law is not to alienate homesteads, and 
the statutes relating thereto including 


0.C.G.A. § 44-13-16 will be strictly con- 
strued, and the rights of the purchaser 
will be closely watched and never en- 
larged. Whittle v. Samuels, 54 Ga. 548, 
1875 Ga. LEXIS 253 (1875). 

Order of court required. — The head 
of the family cannot legally sell or dispose 
of the exempted property without first 
obtaining an order of court as prescribed 
by O.C.G.A. § 44-13-16. Powers v. Rosen- 
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blatt & Co., 113 Ga. 559, 38 S.E. 969, 1901 
Ga. LEXIS 299 (1901). 

Sale not in accord with order. — 
Where the sale was not in accord with the 
terms of the order, the purchaser did not 
acquire a valid title to the homestead 
property, and it was the right of the ben- 
eficiaries of the homestead to recover the 
same, together with mesne profits; but 
subject in equity to the right of the pur- 
chaser to offset against the same so much 
of the purchase money paid to the head of 
the family; and also to set off against such 
mesne profits any additional value to the 
homestead property brought about by rea- 
son of permanent improvements by the 
purchaser. Taylor v. James, 109 Ga. 327, 
34 S.E. 674, 1899 Ga. LEXIS 646 (1899). 

Purchaser charged with notice. — 
An order having been granted by the 
judge of the superior court authorizing a 
sale of the homestead for reinvestment 
and distinctly providing that it would be 
sold at a designated price, one who under- 
took to purchase such homestead or a part 
thereof was chargeable with notice of the 
terms embraced in the judge’s order. Tay- 
lor v. James, 109 Ga. 327, 34 S.E. 674, 
1899 Ga. LEXIS 646 (1899). 

Liens not transferred to property 
purchased. — Where a homestead was 
sold for reinvestment under O.C.G.A. 
§ 44-13-16, under an order of the chancel- 
lor for that purpose, but the liens of credi- 
tors were not transferred to the property 
purchased, the purchaser of the home- 
stead took it, as to lien creditors thereon 
against the original debtor, with the same 
exemption therefrom, and for the same 
length of time, as was allowed to the 
original debtor before such sale. There- 
fore, after the sale, a judgment creditor 
could not levy on and bring to sale the 
property, subject to the homestead charge 
or encumbrance, the object being to sell 
the reversionary interest in the hands of 
the purchaser before the termination of 
the homestead estate. Stephenson v. Eber- 
hart & Son, 79 Ga. 116, 3 S.E. 641, 1887 
Ga. LEXIS 173 (1887). 

Collateral understanding between 
parties. — Where the head of a family 
and his wife, being the sole remaining 
beneficiaries of a homestead apply for 
authority to sell the homestead property 
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at private sale, for the purpose of reinvest- 
ment in other specified real estate, they 
will be estopped thereafter from moving to 
set aside the deeds executed between the 
parties on the ground that there was a 
collateral understanding between them, 
not disclosed to the judge, that the ex- 
change of the property would be made 
merely for convenience to enable the 
grantee of the homestead property to sell 
it at a higher price, and, if he failed to 
make a sale, that the deeds should be 
canceled. Vaughn v. Vaughn, 152 Ga. 160, 
108 S.E. 541, 1921 Ga. LEXIS 28 (1921). 

Upon removal of debtor from state, 
the debtor’s homestead terminated, and a 
levy on and sale of the reversion would 
carry the entire title. City Bank v. Smis- 
son, 73 Ga. 422, 1884 Ga. LEXIS 141 
(1884). 

Alienation by husband to wife. — A 
homestead set apart for the benefit of a 
wife and minor children was not subject to 
alienation by the husband to the wife any 
more than to anyone else without an order 
of the judge of the superior court for 
reinvestment, as prescribed in O.C.G.A. 
§ 44-13-16, even though at the time of the 
attempted alienation the wife was the sole 
beneficiary of the homestead, the minor 
children having then attained their major- 
ity. Love v. Anderson, 89 Ga. 612, 16 S.E. 
68, 1892 Ga. LEXIS 413 (1892). 

Application by widow. — A widow, 
who is the head of a family, can make 
application under O.C.G.A. § 44-13-16 
without joining her children therein. Dey- 
ton v. Bell, 81 Ga. 370, 8 S.E. 620, 1888 
Ga. LEXIS 134 (1888). 

Application by trustee or guardian. 
— If the application is by a trustee or 
guardian for minors, to whom as such the 
homestead has been set apart, it is neces- 
sary to make the children parties. Deyton 
v. Bell, 81 Ga. 370, 8 S.E. 620, 1888 Ga. 
LEXIS 134 (1888). 

Joining wife in application. — It 
seems that where the head of a family 
applies under O.C.G.A. § 44-13-16, it is 
necessary for his wife, if he has one, to join 
with him in the application. If he has no 
wife, he can make the application alone. 
Deyton v. Bell, 81 Ga. 370, 8 S.E. 620, 
1888 Ga. LEXIS 134 (1888). 

Adult heirs acquiescing in setting 
apart homestead. — A widow as the 
head of a family consisting of herself and a 
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minor child, having had a homestead set 
apart to her out of the lands of her de- 
ceased husband’s estate, and the adult 
heirs having acquiesced in the same, and 
the lands so set apart having been subse- 
quently sold by order of the judge in 
conformity to O.C.G.A. § 44-13-16, the 
purchaser at such sale acquired, not only 
the title of the beneficiaries, but that of 
the estate, so as to bar the rights of the 
adult heirs and all persons claiming under 
them, their rights being transferred to the 
property in which the proceeds of the sale 
were invested. Fleetwood v. Lord, 87 Ga. 
592, 13 S.E. 574, 1891 Ga. LEXIS 237 
(1891). 

Pony homestead. — A pony home- 
stead, by the provisions of O.C.G.A. § 44- 
13-16 may be sold by an order of the judge 
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of the superior court; but the law does not 
contemplate the pledging of a homestead 
to secure a prospective loan. Powell v. 
Powell, 159 Ga. 837, 127 S.E. 117, 1925 
Ga. LEXIS 64 (1925). 

Sale by wife after husband’s death. 
— Awife may not sell the homestead after 
the husband’s death, though the executor 
of the husband joins in the deed and is 
authorized by will to do so. VanDyke v. 
Kilgo, 54 Ga. 551, 1875 Ga. LEXIS 254 
(1875). 

Service where children parties. — 
Where widow’s children were parties 
plaintiff in proceedings to sell a home- 
stead under O.C.G.A. § 44-13-16, no ser- 
vice on them was necessary. Deyton v. 
Bell, 81 Ga. 370, 8 S.E. 620, 1888 Ga. 
LEXIS 134 (1888). 


RESEARCH REFERENCES 


C.J.S. 

40 C.J.S., Homesteads, §§ 55, 68, 95, 
153, 158, 176. 
ALR. 

Debtor’s exemption of proceeds of insur- 
ance on property itself exempt, 63 A.L.R. 
1286. 


Time as of which, and extent to which, 
homestead exemption attaches to prop- 
erty received in exchange for homestead, 
83 A.L.R. 54. 


44-13-17. Sale for reinvestment when application made for 
debtor’s children or dependents or by divorced 


spouse. 


Whenever any property has been set apart for the debtor’s minor 
children or dependents and they desire the same to be sold for 
reinvestment but the debtor fails or refuses to join with them in the 
application to have such property sold for reinvestment or whenever a 
divorce has been granted to the spouse of the debtor and the property 
exempted by this article and sought to be sold for reinvestment has 
been awarded to that spouse, the proceedings for reinvestment shall be 
in all respects as binding upon all parties as if the debtor had joined 
with the minor children, dependents, or spouse, respectively, in the 
application. 


History. Editor’s notes. 


Ga. L. 1894, p. 93, § 1; Civil Code 1895, 
§ 2844; Civil Code 1910, § 3394; Code 
1938, § 51-703; Code 1981, § 44-13-18; 
Code 1981, § 44-13-17, as redesignated by 
Ga. L. 1983, p. 1170, § 2. 


Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-18 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-17, relating to sale of exempted 
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property for reinvestment, as present 
Code Section 44-13-16. 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

40 Am. Jur. 2d, Homesteads, §§ 114, 
148, 166, 188. 
ALR. 

Effect of divorce on homestead, 36 
A.L.R. 431; 84 A.L.R.2d 703. 

Debtor’s exemption of proceeds of insur- 


ance on property itself exempt, 63 A.L.R. 
1286. 

Time as of which, and extent to which, 
homestead exemption attaches to prop- 
erty received in exchange for homestead, 
83 A.L.R. 54. 


44-13-18. Disposition of rents and profits arising from exempted 


property. 


All produce, rents, or profits arising from property in this state which 
is exempted under this article shall be for the support of those persons 
allowed such exemption and shall be exempt from levy and sale except 
as otherwise provided in this article. 


History. 

Ga. L. 1869, p. 23, § 1; Code 1873, 
§ 2026; Code 1882, § 2026; Civil Code 
1895, § 2848; Civil Code 1910, § 3398; 
Code 1933, § 51-802; Code 1981, § 44-13- 
19; Code 1981, § 44-13-18, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2. 
Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 


1, 1983, redesignated former Code Section 
44-13-19 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-18, relating to sale for reinvestment 
when application made for debtor’s chil- 
dren or dependents or by divorced spouse, 
as present Code Section 44-13-17. 


JUDICIAL DECISIONS 


Short homestead. — The provisions of 
0.C.G.A. § 44-13-18 apply to the statu- 
tory or “short” homestead as well as to the 
constitutional homestead. Russell v. Gilli- 
land, 19 Ga. App. 676, 91 S.E. 1065, 1917 
Ga. App. LEXIS 303 (1917). 

Exempted personalty. — Inasmuch 
as exempted personalty stands in all re- 
spects on the same footing as a home- 
stead, and by O.C.G.A. § 44-13-18 seems 
to be included in the latter term, the 
declaration of the statute applies directly 
to property which has been set aside as 
exempt. Brand v. Clements, 116 Ga. 392, 
42 S.E. 711, 1902 Ga. LEXIS 112 (1902). 

The accretions of homestead prop- 
erty are exempt from levy and sale under 
O.C.G.A. § 44-13-18. Powers v. Rosenb- 
latt & Co., 113 Ga. 559, 38 S.E. 969, 1901 
Ga. LEXIS 299 (1901); Russell v. Gilli- 


land, 19 Ga. App. 676, 91 S.E. 1065, 1917 
Ga. App. LEXIS 303 (1917). 

Crop produced by use of exempted 
personalty and supplies. — When cot- 
ton has been produced by the conjoint use 
of exempted property and supplies fur- 
nished by the head of the family and not 
connected with such property, the whole 
crop so produced is not subject to an 
individual debt of the head of the family. 
Brand v. Clements, 116 Ga. 392, 42 S.E. 
711, 1902 Ga. LEXIS 112 (1902). 

Mortgaging crops for supplies. — 
Where a person, after a homestead in land 
has been set apart to that person, indi- 
vidually mortgages growing crops thereon 
in order to obtain supplies to be used in 
making such crops, the holder of this 
mortgage can by foreclosing it against the 
mortgagor as an individual, after the ma- 
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turity of these crops, subject the same to 
the satisfaction of the mortgage execution. 
Under such circumstances, the crops are 
not subject to such execution. Martin v. 
Davis & Co., 104 Ga. 633, 30 S.E. 753, 
1898 Ga. LEXIS 385 (1898). 

Forfeiture. — Where a portion of the 
land set apart as a homestead was leased 
by the head of the family with the stipu- 
lation that if the lessee failed to work it, 
such lessee should pay a certain forfei- 
ture, such forfeiture was part of the profits 
of the homestead estate under O.C.G.A. 
§ 44-13-18. Larey v. Baker, 85 Ga. 687, 11 
S.E. 800, 1890 Ga. LEXIS 134 (1890). 
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Debts due physician. — Debts due a 
physician in the earning of which the 
physician’s skill was the principal factor, 
and the use of exempted property, such as 
the living in a house set apart as a home- 
stead and riding an exempted horse in 
paying the physician’s calls, were merely 
incidents, were not exempt from garnish- 
ment on the ground that they were the 
proceeds of a homestead and exemption 
set apart to the physician as head of a 
family. Staples v. Keister, 81 Ga. 772, 8 
S.E. 421, 1888 Ga. LEXIS 345 (1888). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
40 Am. Jur. 2d, Homesteads, §§ 41, 75, 
76, 178. 


C.J.S. 
40 C.J.S., Homesteads, §§ 44, 178. 


44-13-19. Costs of proceedings. 


Before the approval of the judge of the probate court may be 
demanded as provided in this article, the applicant shall pay to such 
judge the cost of the proceedings, including the clerk’s cost for recording 
the same. The applicant shall be bound for such costs if the judge 
approves the application. If any person filing objections to the schedule 
or plat fails to have the same sustained, he shall pay the cost of the 
proceedings. 


History. Editor’s notes. 


Ga. L. 1868, p. 27, § 9; Ga. L. 1870, p. 
70, § 6; Code 1873, § 2023; Code 1882, 
§ 2028; Civil Code 1895, § 2845; Civil 
Code 1910, § 3395; Code 1933, § 51-704; 
Code 1981, § 44-13-20; Code 1981, § 44- 
13-19, as redesignated by Ga. L. 1983, p. 


Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-20 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-19, relating to disposition of rents 
and profits arising from exempted prop- 


1170, § 2. erty, as present Code Section 44-13-18. 


44-13-20. Reversion of property set apart for spouse, children, 
or dependents. 


Property set apart pursuant to Code Section 44-13-2 for a spouse, for 
a spouse and minor children, for minor children alone, or for depen- 
dents of a debtor (1) upon the death of the spouse or the spouse’s 
remarriage, when set apart to the spouse alone, (2) upon the attaining 
of the age of 18 by the minor children or their emancipation during 
minority, when set apart for the minor children, (3) upon the death or 
remarriage of the spouse and the attaining of the age of 18 by the minor 
children or the emancipation of the minor children, when set apart to 
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the spouse and minor children, and (4) upon a former dependent 
person’s no longer being eligible to be claimed by the debtor as a 
dependent for income tax purposes pursuant to Code Section 48-7-26, 
shall revert to the estate from which it was set apart unless it was sold 
or reinvested pursuant to this article, in which case this Code section 


shall apply to and follow all the reinvestments unless the fee simple has 


been sold as provided in this article. 


History. 

Ga. L. 1868, p. 27, § 10; Ga. L. 1869, p. 
25,§ 1; Code 1873, § 2024; Ga. L. 1876, p. 
48, § 6; Code 1882, § 2024; Civil Code 
1895, § 2846; Civil Code 1910, § 3396; 
Code 1933, § 51-705; Code 1981, § 44-13- 
21; Code 1981, § 44-13-20, as redesig- 
nated by Ga. L. 1983, p. 1170, § 2; Ga. L. 
2006, p. 141, § 8/HB 847. 

Cross references. 

Emancipation of minors, T. 15, C. 11, 

Art. 6. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-21 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-20, relating to costs of proceedings, 
as present Code Section 44-13-19. 

Law reviews. 

For article on 2006 amendment of this 
Code section, see 23 Ga. St. U. L. Rev. 79 
(2006). 


JUDICIAL DECISIONS 


In general. — Homestead property set 
apart to a wife, or wife and minor chil- 
dren, etc., upon the termination of the 
homestead estate reverts to the estate 
from which it was set apart unless it is 
sold or reinvested in pursuance of the 
provisions of O.C.G.A. § 44-13-20. Griffin 
v. Griffin, 153 Ga. 547, 113 S.E. 161, 1922 
Ga. LEXIS 121 (1922). 

Public policy favors support of mi- 
nor children by the father’s estate after 
his death. Russell v. Fulton Natl Bank, 
247 Ga. 556, 276 S.E.2d 641, 1981 Ga. 
LEXIS 744 (1981). 

Homestead did not terminate so 
long as the daughters of the person who 
procured it and who were considered as 
beneficiaries of it, continued indigent and 
dependent, and remained with the home- 
steader, having no other home, and deriv- 
ing support from the homesteader. Tor- 
rance v. Boyd, 63 Ga. 22, 1879 Ga. LEXIS 
118 (1879). 

Dependent females. — Where a man 
as the head of a family had set apart to 
himself as a homestead certain land, his 
family at that time consisting of a wife 
and several children, male and female, 
and where subsequently all of the children 
became of age, and all married except one 
daughter, who continued to live upon the 


land and to derive a support therefrom, 
upon the death of the man and his wife 
the homestead terminated, and the land 
was subject to be sold by his administrator 
for purposes of administration. Towns v. 
Mathews, 91 Ga. 546, 17 S.E. 955, 1893 
Ga. LEXIS 280 (1893); Haynes v. Schaefer, 
96 Ga. 748, 22 S.E. 327, 1895 Ga. LEXIS 
163 (1895); Jones v. McCrary, 123 Ga. 282, 
51 S.E. 349, 1905 Ga. LEXIS 444 (1905); 
Bell v. Carter, 138 Ga. 530, 75 S.E. 638, 
1912 Ga. LEXIS 598 (1912); Vaughn v. 
Wheaton, 145 Ga. 311, 89 S.E. 210, 1916 
Ga. LEXIS 293 (1916). 

Minor beneficiary ignoring home- 
stead. — The mere fact that a minor who 
is the sole beneficiary of a homestead 
estate does not live upon the property, and 
leaves the head of the family to use the 
proceeds of the same in such a way as the 
minor desires for a period of ten years, 
without calling the minor to account, does 
not cause the homestead estate to termi- 
nate and become subject to levy and sale 
as the property of the head of the family. 
Sigman v. Austin, 112 Ga. 570, 37 S.E. 
894, 1901 Ga. LEXIS 13 (1901). 

Death of second wife leaving no 
issue. — The wife, after the death of the 
husband, having continued to enjoy the 
benefit of the homestead up to the time of 
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her own death was neither entitled to 
dower nor to a child’s part, and at her 
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band’s estate. Love v. Anderson, 89 Ga. 
612, 16 S.E. 68, 1892 Ga. LEXIS 413 


death the property reverted to the hus- (1892). 


RESEARCH REFERENCES 


C.J.S. 
40 C.J.S., Homesteads, §§ 105, 170 et 
seq. 


44-13-21. Effect of article on other exemptions. 


Nothing contained in this article shall be construed to prevent any 
debtor who does not wish to avail himself of the benefits of this article 
from claiming the exemptions allowed by Code Section 44-13-100. No 
person who is allowed the exemptions under Code Section 44-13-100 
shall take any benefit under this article; nor shall any person who is 
allowed the exemptions under this article be allowed the exemptions 
under Code Section 44-13-100 unless the exempted property so elected 
is lost by virtue of a sale under an outstanding claim, in which event the 
election shall not bar an application for an exemption under this article 


not liable to the outstanding claim. 


History. 

Ga. L. 1868, p. 27, § 14; Code 1873, 
§ 2032; Ga. L. 1876, p. 48, § 8; Code 1882, 
§ 2032; Civil Code 1895, § 2854; Civil 
Code 1910, § 3404; Code 1933, § 51-906; 
Code 1981, § 44-13-22; Code 1981, § 44- 
13-21, as redesignated by Ga. L. 1983, p. 
1170, § 1. 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 2, effective July 
1, 1983, redesignated former Code Section 
44-13-22 as this Code section. The 1983 
Act also redesignated former Code Section 
44-13-21, relating to reversion of property 
set aside for spouse, children, or depen- 
dents, as present Code Section 44-13-20. 


JUDICIAL DECISIONS 


Option as to homestead. — The insol- 
vent debtor has an option, under the pro- 
visions of O.C.G.A. § 44-13-21, to take the 
benefit of the constitutional homestead or 
to utilize the pony homestead. Powell v. 


Powell, 159 Ga. 837, 127 S.E. 117, 1925 
Ga. LEXIS 64 (1925). See also Connally v. 
Hardwick, 61 Ga. 501, 1878 Ga. LEXIS 
169 (1878). 


RESEARCH REFERENCES 


C.J.S. 
35 C.J.S., Exemptions, § 1. 40 C.J.S., 
Homesteads, § 1. 


Availability of judgment under which 


exempt property has been seized as a 
set-off or counterclaim against claim 
based on wrongful seizure, 20 A.L.R. 276. 
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Part 2 


WAIVER OF EXEMPTIONS 


Editor’s notes. 

Ga. L. 1983, p. 1170, § 1, which 
amended Code Sections 44-13-40 through 
44-13-42 and enacted Code Section 44- 
14-43 in this part, provided in § 1, not 


codified by the General Assembly, that: “It 
is the intent of this Act to implement 
certain changes required by Article I, Sec- 
tion I, Paragraph XXVI of the Constitu- 
tion of the State of Georgia.” 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 143 et 
seq. 40 Am. Jur. 2d, Homesteads, §§ 20, 
22, 66, 79, 119, 150, 158-161, 165, 166, 
174, 178-180 et seq., 184-186, 188, 189, 
206. 

ALR. 

Direction in will for payment of debts 
and expenses as subjecting exempt home- 
stead to their payment, 103 A.L.R. 257. 


Validity and effect of waiver of right to 
complain of acts impairing value of home- 
stead property, without joinder or consent 
of both husband and wife, 142 A.L.R. 532. 

Recovery of damages for breach of con- 
tract to convey homestead where only one 
spouse signed contract, 5 A.L.R.4th 1310. 


44-13-40. Right of debtor to waive exemption. 


Any debtor may, except as to wearing apparel and $300.00 worth of 


household and kitchen furniture and provisions, waive or renounce his 
right to the benefit of the exemption provided for by this article by a 
waiver, either general or specific, in writing simply stating that he does 
sO waive or renounce such right, which waiver may be stated in the 
contract of indebtedness or may be made contemporaneously therewith 
or may be made subsequent to the execution of the contract of 


indebtedness in a separate paper. 


History. 
Ga. L. 1878-79, p. 99, § 6; Code 1882, 
§ 2039a; Civil Code 1895, § 2863; Civil 


Code 1910, § 3413; Code 1933, § 51-1101; 
Ga. L. 1983, p. 1170, § 2. 


JUDICIAL DECISIONS 


The policy behind O.C.G.A. § 44- 
13-40 is to permit a hard pressed debtor to 
use an exemption to obtain credit which in 
the debtor’s extremity, may save the 
debtor. Mims v. Dixie Fin. Corp., 426 F. 
Supp. 627, 1976 U.S. Dist. LEXIS 15209 
(N.D. Ga. 1976). 

Benefit must be set apart. — In order 
for an exemption of the $300.00 of per- 
sonal property allowed to a debtor under 
the provisions of the Constitution and 
O.C.G.A. § 44-13-40 to be effectual as 
against a waiver thereof, the debtor must 


have such personal property set apart to 
the debtor as exempt, in the same manner 
that the homestead allowed by the Consti- 
tution is set apart. Sasser v. Roberts, 68 
Ga. 252, 1881 Ga. LEXIS 361 (1881); 
Miller v. Almon, 123 Ga. 104, 50 S.E. 993, 
1905 Ga. LEXIS 387 (1905). 

The word “provisions” means some- 
thing in condition to be consumed as food, 
such as meal, flour, lard, meat, and other 
articles of that kind. Cochran v. Harvey, 
88 Ga. 352, 14 S.E. 580, 1892 Ga. LEXIS 
29 (1892); Hines v. Sam Weichselbaum 
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Co., 18 Ga. App. 606, 89 S.E. 1095, 1916 
Ga. App. LEXIS 1135 (1916). 

Cotton is not “provisions” within the 
meaning of O.C.G.A. § 44-13-40. Posey v. 
Rome Oil & Fertilizer Co., 157 Ga. 44, 121 
S.E. 205, 1923 Ga. LEXIS 363 (1923). See 
also Butler & Heath v. Shiver, 79 Ga. 172, 
4 S.E. 115, 1887 Ga. LEXIS 190 (1887). 

Money. — Money, though less in 
amount than $300.00 which might be 
readily converted into any one of the 
classes of property mentioned in the Con- 
stitution and laws as exempt, does not 
belong to either of them, and is not pro- 
tected against the waiver. Posey v. Rome 
Oil & Fertilizer Co., 157 Ga. 44, 121 S.E. 
205, 1923 Ga. LEXIS 363 (1923). See also 
Arnwine v. Beaver, 134 Ga. 377, 67 S.E. 
937, 1910 Ga. LEXIS 210 (1910). 

Waiver in application for credit. — 
A general waiver of homestead under 
0.C.G.A. § 44-13-40 only operates in fa- 
vor of the specific liability referred to in 
the waiver of obligation containing the 
waiver; a waiver of all homestead rights, 
in an application for a general line of 
credit, is not effectual to bar the debtor’s 
right to homestead as against a debt 
thereafter contracted. Ragan, Malone & 
Co. v. Taff, 134 Ga. 835, 68 S.E. 579, 1910 
Ga. LEXIS 365 (1910); Frank & Co. v. 
Weiner, 167 Ga. 892, 147 S.E. 51, 1929 Ga. 
LEXIS 57 (1929). 

Waiver in financial statement. — A 
waiver of homestead in a requested state- 
ment as to the financial condition of the 
head of the family was made contempora- 
neously with the offer to buy and its 
acceptance, and was a valid contract of 
waiver. Pincus v. S. H. Meinhard & Bro., 
139 Ga. 365, 77 S.E. 82, 1913 Ga. LEXIS 
436 (1913). 

Waiver in promissory note. — The 
right to a homestead exemption may be 
waived by a provision in a promissory 
note; and if a judgment based on a home- 
stead waiver note is rendered at any time 
prior to an adjudication in bankruptcy, the 
lien of such judgment attaches to the 
homestead exemption and the bankruptcy 
proceedings do not divest or affect the lien 
of such judgment. Bell v. Allied Fin. Co., 
215 Ga. 631, 112 S.E.2d 609, 1960 Ga. 
LEXIS 284 (1960). 

Where homestead already set 
apart. — A homestead which has been 
regularly set apart can neither be waived 
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nor renounced by the head of the family. 
Russell v. Gilliland, 19 Ga. App. 676, 91 
S.E. 1065, 1917 Ga. App. LEXIS 303 
(1917). 

Waiver binds family. — A husband 
may waive the right of homestead in his 
property as against a certain debt, and his 
waiver will bind his family, although an 
application for homestead may at the time 
be pending. Jackson v. Parrott, 67 Ga. 
210, 1881 Ga. LEXIS 154 (1881). 

Waiver of exemptions is not void 
but voidable, and therefore a defen- 
dant’s disclosure statement disclosed a 
valid, enforceable security interest in the 
debtor’s homestead exemption. Caldwell 
v. Dixie Fin. Corp., 15 B.R. 811, 1981 
Bankr. LEXIS 2430 (Bankr. N.D. Ga. 
1981). 

No estate conveyed. — The waiver of 
homestead does not convey an estate. Nor- 
ris v. Aikens, 155 Ga. 488, 117 S.E. 248, 
1923 Ga. LEXIS 104 (1923). 

The waiver of an exemption is 
somewhat akin to conveying prop- 
erty. However, a waiver of exemption al- 
though in the nature of a conveyance does 
not convey title or create a lien. Mims v. 
Dixie Fin. Corp., 426 F. Supp. 627, 1976 
U.S. Dist. LEXIS 15209 (N.D. Ga. 1976). 

Disposal of money by trustee in 
bankruptcy. — Where a trustee in bank- 
ruptcy paid to the bankrupt the amount 
set apart as exempt under O.C.G.A. § 44- 
13-40, as soon as set apart by the referee, 
creditors could not require the trustee to 
deposit all moneys received as trustee in a 
bankruptcy depository, though, where an 
exemption is set apart and money is or- 
dered paid, it ought to remain long enough 
in the hands of the trustee to allow claim- 
ants an opportunity to be heard. In re 
Barnett, 214 F. 263, 1914 U.S. Dist. 
LEXIS 1801 (D. Ga. 1914). 

Written waiver of exemption and 
homestead is good inter se without 
having the same alleged in the declaration 
or summons, judgment or execution, and 
is, after judgment, provable, aliunde, 
whether the lien of the judgment be gen- 
eral or special, and whether the waiver be 
written on the contract or obligation, or on 
a separate paper. Flemister v. Phillips, 65 
Ga. 676, 1880 Ga. LEXIS 294 (1880). 

Validity of waiver of exemptions 
and security interest prior to filing 
for bankruptcy. — Until such time as a 
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debtor files a petition in bankruptcy and 
takes active steps to avoid a lien which 
impairs an exemption of the debtor, a 
waiver of exemptions is valid and a secu- 
rity interest in those exemptions is also 
valid. Caldwell v. Dixie Fin. Corp., 15 B.R. 
811, 1981 Bankr. LEXIS 2430 (Bankr. 
N.D. Ga. 1981). 

Priority. — An assignment of an ex- 
emption, before an adjudication in bank- 
ruptcy, prevails over a sale after it is set 
apart. J. Saul & Co. v. Bowers, 155 Ga. 
456, 117 S.E. 86 (1923). 

A waiver of the homestead and ex- 
emption allows the creditor to be pre- 
ferred over general creditors. An as- 
signment may allow the creditor to be 
preferred over both creditors holding 
homestead waivers and creditors with 
subsequent assignment. Elzea v. National 
Bank, 570 F.2d 1248, 1978 U.S. App. 
LEXIS 11787 (5th Cir. 1978). 

While pending the bankruptcy proceed- 
ing the creditor cannot maintain a suit at 
law against the debtor to obtain a judg- 
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ment against the debtor in personam, but 
where claim of a creditor is evidenced by a 
promissory note in which the debtor 
waives the exemption of homestead, the 
debtor is estopped by the waiver to claim 
an exemption as against the creditor, and 
the latter has an equitable remedy to 
obtain a judgment in rem against the 
exempted property, subjecting it to the 
claim; and where the property is of per- 
sonalty of a perishable nature, or such 
that it will be destroyed in the use, the 
court may enjoin the debtor from dispos- 
ing of the property, and appoint a receiver 
to take charge of it until a judgment in 
rem can be obtained. Nelson v. Brannon, 
182 Ga. 195, 184 S.E. 870, 1936 Ga. 
LEXIS 314 (1936). 

The creditor has no rights unless the 
debtor goes into bankruptcy and requests 
that the homestead and exemption be set 
aside. Elzea v. National Bank, 570 F.2d 
1248, 1978 U.S. App. LEXIS 11787 (5th 
Cir. 1978). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 143 et 
seq. 40 Am. Jur. 2d, Homesteads, § 187 et 
seq. 

C.J.S. 

40 C.J.S., Homesteads, §§ 108, 119 et 

seq. 
ALR. 
Estoppel to claim, or waiver of, home- 


stead by direction of judgment debtor to 
levy on real estate, 101 A.L.R. 851. 

Recital in deed or mortgage disclaiming 
homestead as respects property described 
or affirming homestead in other property, 
128 A.L.R. 414. 


44-13-41. Selection of property as to which exemption not 
waived; affidavit as to valuation; jury trial; penalty for 
harassment of debtor. 


In case of a waiver and the levy of an execution, the debtor may select 
and set apart $300.00 worth of household and kitchen furniture and 
provisions as free from levy and sale. If, when such selection is made, 
the plaintiff in fi. fa. shall be of the opinion that said property is of 
greater value than $300.00, he may indemnify the levying officer and 
require him to proceed with the levy upon some part of the property or 
all if it be incapable of division. It shall then be the right of the debtor 
to make and deliver to the levying officer an affidavit stating substan- 
tially that the property selected is not of greater value than $300.00. 
The levy and affidavit shall be returned to the next term of the superior 
court of the county of the residence of the debtor and shall be tried as 
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cases of illegality, the only issue being the value of the property 
selected. The jury may find generally for the defendant in fi. fa., in 
which case the levy shall be dismissed, or may find specifically what 
portion of the property is of the value of $300.00, which portion shall be 
exempted, and the balance shall be sold; provided, however, that the 
jury or other tribunal trying the issue made by the levy and affidavit 
may assess damages, not exceeding 25 percent of the value of the 
property levied upon, against the plaintiff in execution for any levy 
made not in good faith for the collection of the execution but for the 


purpose of harassing the debtor. 


History. 
Ga. L. 1878-79, p. 99, § 7; Code 1882, 
§ 2039b; Civil Code 1895, § 2864; Civil 


Code 1910, § 3414; Code 1933, § 51-1102; 
Ga. L. 1983, p. 1170, § 2. 


JUDICIAL DECISIONS 


Limitation of exemption. — The ex- 
emption is limited by amount rather than 
by the nature of the articles, except under 
the general term “household and kitchen 
furniture.” Kemp v. Swainsboro Ice & Fuel 
Co., 47 Ga. App. 99, 169 S.E. 700, 1933 Ga. 
App. LEXIS 303 (19383). 

Option. — It is optional to take either 
the exemption provided by O.C.G.A. § 44- 
13-100 or the exemption declared in 
O.C.G.A. § 44-13-41, but one cannot take 
both the exemptions. McFarlin v. Reeves, 
10 Ga. App. 581, 73 S.E. 862, 1912 Ga. 
App. LEXIS 619 (1912), overruled, 
Spooner v. Coachman, 18 Ga. App. 705, 90 
S.E. 373, 1914 Ga. App. LEXIS 482 (1914); 
Wilbanks v. Wardlaw, 50 Ga. App. 495, 
178 S.E. 466, 1935 Ga. App. LEXIS 189 
(1935). 

Two exemptions distinguished. — It 
is optional to take either the exemption 
provided by O.C.G.A. § 44-13-100, the ex- 
emption declared in O.C.G.A. § 44-13-41, 
but the two exemptions are distinct; as to 
the $300.00 worth of household and 
kitchen furniture and provisions allowed 
by O.C.G.A. §§ 44-13-40 and 44-13-41 
when properly claimed and set apart in 
the manner provided by O.C.G.A. § 44- 
13-42, no waiver of exemption will prevail, 
but under O.C.G.A. § 44-13-100 a waiver 
will be effective against any other benefit 
“provided for by the Constitution and laws 


of this state.” Wilbanks v. Wardlaw, 50 Ga. 
App. 495, 178 S.E. 466, 1935 Ga. App. 
LEXIS 189 (1935). 

A constitutional homestead set 
aside only as provided in O.C.G.A. 
§ 44-13-41, and not as provided in 
O.C.G.A. § 44-13-5, has not been set aside 
as provided by law. Brown v. Scarborough, 
158 Ga. 301, 123 S.E. 605, 1924 Ga. 
LEXIS 136 (1924). 

Waiver not necessary. — In order for 
a debtor and his wife to avail themselves 
of the exemption provided by O.C.G.A. 
§ 44-13-41, it is not essential that the 
debtor should have waived his homestead 
and exemption rights with reference to 
the debt in question. Kemp v. Swainsboro 
Ice & Fuel Co., 47 Ga. App. 99, 169 S.E. 
700, 1933 Ga. App. LEXIS 303 (1938). 

In cases of waiver. — O.C.G.A. § 44- 
13-41 does make use of the language “in 
case of such waiver, and the levy of an 
execution by an officer of this state, it 
shall be right,” but the reasonable mean- 
ing of this phrase must be taken to be that 
“even in” cases where there has been such 
a waiver. Kemp v. Swainsboro Ice & Fuel 
Co., 47 Ga. App. 99, 169 S.E. 700, 1933 Ga. 
App. LEXIS 303 (1933). 

Piano. — The exemption of a piano is 
permissible. Kemp v. Swainsboro Ice & 
Fuel Co., 47 Ga. App. 99, 169 S.E. 700, 
1933 Ga. App. LEXIS 303 (1933). 
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44-13-41 PROPERTY 44-13-42 
RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 


21 Am. Jur. 2d, Exemptions, §§ 72 et 
seq., 143, 177. 40 Am. Jur. 2d, Home- 
steads, §§ 187, 188. 


Estoppel to claim, or waiver of, home- 
stead by direction of judgment debtor to 
levy on real estate, 101 A.L.R. 851. 


44-13-42. Mode of setting apart household and kitchen furni- 
ture and provisions; schedule; recordation; fee. 


Every debtor seeking the benefit of Code Section 44-13-41 shall make 
out a schedule of the debtor’s household and kitchen furniture and 
provisions which shall set out the items and value thereof claimed to be 
exempt and shall return the schedule to the judge of the probate court 
of the county in which the applicant resides. It shall not be necessary to 
make any application for such exemption or to publish the schedule in 
a newspaper. The judge shall record the schedule in a book to be kept by 


him for that purpose. 


History. 
Ga. L. 1924, p. 57, § 1; Code 1933, 
§ 51-1103; Ga. L. 1983, p. 1170, § 2. 


JUDICIAL DECISIONS 


Limitation of exemption. — The ex- 
emption is limited by amount rather than 
by the nature of the articles, except under 
the general term “household and kitchen 
furniture.” Kemp v. Swainsboro Ice & Fuel 
Co., 47 Ga. App. 99, 169 S.E. 700, 1933 Ga. 
App. LEXIS 303 (1933). 

Summary nature of proceeding. — 
Under O.C.G.A. § 44-13-42 a debtor may 
obtain the benefit of O.C.G.A. §§ 44-13-40 
and 44-13-41 by merely proceeding in a 
summary and ex parte manner. Wilbanks 
v. Wardlaw, 50 Ga. App. 495, 178 S.E. 466, 
1935 Ga. App. LEXIS 189 (1935). 

Effect of waiver. — Where a debtor 
has not set aside household and kitchen 
furniture as prescribed in O.C.G.A. § 44- 
13-42, and where the debtor has executed 
a note to a creditor waiving this exemp- 


tion, the creditor may seek to have the 
exempted property subjected to the pay- 
ment of the debtor’s note. Turner v. Cau- 
dill, 175 Ga. 170, 165 S.E. 24, 1932 Ga. 
LEXIS 216 (1932). 

Waiver unnecessary. — In order for a 
debtor and his wife to avail themselves of 
the exemption provided by O.C.G.A. § 44- 
13-42, it is not essential that the debtor 
should have waived his homestead and 
exemption rights with reference to the 
debt in question. Kemp v. Swainsboro Ice 
& Fuel Co., 47 Ga. App. 99, 169 S.E. 700, 
1933 Ga. App. LEXIS 308 (1933). 

Piano. — The exemption of a piano is 
permissible. Kemp v. Swainsboro Ice & 
Fuel Co., 47 Ga. App. 99, 169 S.E. 700, 
1933 Ga. App. LEXIS 303 (1933). 


RESEARCH REFERENCES 


ALR. 

What are “tools,” “implements,” “instru- 
ments,” “utensils,” or “apparatus,” within 
the meaning of Debtor’s Exemption Laws, 
2 A.L.R. 818; 9 A.L.R. 1020; 36 A.L.R. 669; 
52 A.L.R. 826. 


Debtor’s exemption of proceeds of insur- 
ance on property itself exempt, 63 A.L.R. 
1286. 
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44-13-43 EXEMPTIONS FROM LEVY AND SALE 44-13-60 


44-13-43. Spouse or dependent claiming exemption for debtor 
may not claim own exemption. 


A person eligible under Code Section 44-13-2 to claim a debtor’s 
exemption as a spouse or dependent of the debtor may not, during the 
time the debtor’s exemption is allowed that person as spouse or 
dependent, be granted an exemption in that person’s own right under 
this article. 


History. 
Code 1981, § 44-13-43, enacted by Ga. 
L. 1988, p. 1170, § 2. 


Part 3 


LEVY ON AND SALE OF EXEMPTED REAL PROPERTY 


Editor’s notes. § 1, not codified by the General Assembly, 

Section 1 of Ga. L. 1983, p. 1170, which that: “It is the intent of this Act to imple- 
amended Code Sections 44-13-60, 44-13- ment certain changes required by Article 
62, and 44-13-63 and reenacted Code Sec- I, Section I, Paragraph XXVI of the Con- 
tion 44-13-61 without change, provided in stitution of the State of Georgia.” 


OPINIONS OF THE ATTORNEY GENERAL 


Levy for delinquent motor vehicle against homestead. 1968 Op. Att’y Gen. 
ad valorem taxes can be executed No. 68-146. 


RESEARCH REFERENCES 


ALR. exempt property after discharge in bank- 
Right of creditor to attach bankrupts ruptcy, 55 A.L.R. 303. 


44-13-60. Affidavit disputing exemption of exempted real prop- 
erty from execution; levy and sale by officer; effect of 
debtor’s counteraffidavit. 


(a) When an exemption under this article of realty and personalty or 
either has been applied for and set apart out of the property of a 
defendant in execution and the defendant in execution has no property 
except the real property on which the defendant resides on which to 
levy, if the plaintiff in execution seeks to have that real property levied 
on upon the ground that his debt falls within some or one of the classes 
for which the real property is bound under this article, such plaintiff, 
his agent, or his attorney may make an affidavit before any officer 
authorized to administer oaths that to the best of his knowledge and 
belief the debt upon which the execution is founded is one from which 
that real property is not exempt. Thereafter, it shall be the duty of the 
officer into whose hands the execution and the affidavit are placed to 
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proceed at once to levy and sell as though the property had never been 


set apart. 


(b) The defendant in execution may deny the truth of the plaintiffs 
affidavit by filing a counteraffidavit with the levying officer. If a 
counteraffidavit is filed, it shall be the duty of the levying officer to 
suspend further proceedings under the execution and to return the 
same together with the two affidavits to the court from which the 


execution issued. 


History. 

Ga. L. 1871-72, p. 48, §§ 1, 2; Code 
1873, $§ 2028, 2029; Code 1882, §§ 2028, 
2029; Civil Code 1895, §§ 2850, 2851; 


Civil Code 1910, §§ 3400, 3401; Code 
1933, §§ 51-902, 51-903; Ga. L. 1983, p. 
1170, § 2. 


JUDICIAL DECISIONS 


Methods of bringing homestead to 
sale. — Whenever it is sought to bring 
any part of a homestead to sale under a 
claim or debt for which it is contended the 
homestead is liable, such must be done in 
the manner provided by O.C.G.A. § 44- 
13-60. Martin v. Davis & Co., 104 Ga. 633, 
30 S.E. 753, 1898 Ga. LEXIS 385 (1898). 

Section not applicable to short 
homestead. — The affidavit required by 
O.C.G.A. § 44-13-60 applies only to home- 
steads set apart under the provisions of 
O.C.G.A. § 44-13-5 and not to property 
sought otherwise to be exempted. Mar- 
crum v. Washington, 109 Ga. 296, 34 S.E. 
585, 1899 Ga. LEXIS 640 (1899). 

Section inapplicable to distraint 
for rent. — O.C.G.A. § 44-13-60 does not 
apply to arresting and stopping the pro- 
cess of distraints for rent. Huckaby v. 
Brooks, 75 Ga. 678, 1885 Ga. LEXIS 202 
(1885). 

Necessity for affidavit. — In order to 
show that a sale was legal, it is necessary 
to prove affirmatively that affidavit under 
O.C.G.A. § 44-13-60 was in fact filed with 
the sheriff before the sale was made. Da- 
vis v. Jones, 95 Ga. 788, 23 S.E. 79, 1895 
Ga. LEXIS 280 (1895); Smith & Hollis v. 
Youngblood, 23 Ga. App. 640, 99 S.E. 143, 
1919 Ga. App. LEXIS 252 (1919). 

Contests of affidavit. — Before a 
homestead can be levied on under 
O.C.G.A. § 44-13-60 the plaintiff, plain- 
tiffs agent, or attorney, should swear that 
“there is no property except the home- 
stead on which to levy,” and that plaintiffs 


“debt falls within some one of the classes 
(specifying which class) for which the 
homestead is bound under the constitu- 
tion.” Brantley v. Stephens, 77 Ga. 467, 
1886 Ga. LEXIS 346 (1886); Davis v. 
Jones, 95 Ga. 788, 23 S.E. 79, 1895 Ga. 
LEXIS 280 (1895). 

Where affidavit unnecessary. — 
Where the mortgage, the rule nisi, and the 
rule absolute all showed that the debt was 
within the exceptional class which could 
subject a homestead, and was for pur- 
chase money, an affidavit to that effect 
was unnecessary. McDaniel v. Westberry, 
74 Ga. 380, 1884 Ga. LEXIS 401 (1884). 

Schedule as evidence. — In an affi- 
davit made under O.C.G.A. § 44-13-60 in 
order to procure a levy upon exempted 
realty, it was not harmful to the plaintiff 
in the execution levied to allow the defen- 
dant to introduce, for the purpose of show- 
ing that the property levied upon had 
been so set apart, a schedule of exempted 
personalty and realty which did not suffi- 
ciently describe the latter. Moore v. Penn, 
115 Ga. 796, 42 S.E. 57, 1902 Ga. LEXIS 
603 (1902). 

Debts for purchase money. — A 
homestead is subject to an execution 
founded upon a debt contracted for the 
purchase money, and the fact that the 
debt has been transferred to a third per- 
son does not change that liability. Cham- 
bliss v. Phelps, 39 Ga. 386, 1869 Ga. 
LEXIS 222 (1869). 

Admission that judgment was for 
purchase money of the land levied on 
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was fatal to the affidavit of illegality un- 
der O.C.G.A. § 44-13-60. Blackwell v. Ai- 
ken, 73 Ga. 55, 1884 Ga. LEXIS 16 (1884). 

Sale pending application. — Where 
land was sold at sheriffs sale pending 
application for homestead, the purchaser 
at such sale, with notice that such appli- 
cation was pending, took the property 
subject to the encumbrance of the home- 
stead. Kilgore v. Beck, 40 Ga. 293, 1869 
Ga. LEXIS 88 (1869). 

Consent verdict. — The omission to 
file an affidavit as provided by O.C.G.A. 
§ 44-13-60 did not render void the con- 
sent verdict and judgment and sale under 
execution of part of land in controversy. 
Mobley v. Belcher, 144 Ga. 442, 87 S.E. 
470, 1915 Ga. LEXIS 230 (1915). 

Making affidavit after levy and 
claim. — Where the only evidence of the 
making of an affidavit prior to the levy 
was that the sheriffs entry of levy stated 
that it was made “by reason of an affidavit 
of plaintiffs attorney that the homestead 
is subject,” this was not sufficient; nor was 
this cured by the making of an affidavit 
after the levy and interposition of a claim, 
that, to the best of the knowledge and 
belief of plaintiffs attorney, the debt for 
which the execution issued “is one from 
which the homestead is not exempt.” In 
such a case, claim was a proper remedy to 
contest the levy and sale of the home- 
stead. Brantley v. Stephens, 77 Ga. 467, 
1886 Ga. LEXIS 346 (1886); Smith & 
Hollis v. Youngblood, 23 Ga. App. 640, 99 
S.E. 143, 1919 Ga. App. LEXIS 252 (1919). 

Verdict declaring realty subject. — 
Where a verdict declares in terms that 
certain realty was subject thereto, and the 
judgment directs the sale of this realty, 
the affidavit prescribed by O.C.G.A. § 44- 
13-60 is not essential before the levy is 
made. Davis v. Taylor, 103 Ga. 366, 30 S.E. 
50, 1898 Ga. LEXIS 125 (1898). 

Fi. fa. not showing superior lien. — 
Where a homestead is being levied on, and 
the fi. fa. fails to show upon its face a lien 
superior to the homestead, and where the 
plaintiff in fi. fa. has not filed the affidavit 
required by O.C.G.A. § 44-13-60, the levy 
is proceeding illegally. Murphey v. Smith, 
16 Ga. App. 472, 85 S.E. 791, 1915 Ga. 
App. LEXIS 87 (1915). 

Giving bonds for title. — Where the 
vendor of land takes promissory notes 
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44-13-60 


from the vendee for its purchase, giving to 
the latter a bond for titles, sues the notes 
to judgment and then makes and files a 
deed to the vendee for the purpose of 
effecting a sale of the land for the pur- 
chase money under an execution issued 
from the judgment, the sale cannot be 
defeated by the vendee having the land 
set apart as a homestead; nor is it neces- 
sary for the plaintiff to file an affidavit 
under the provisions of O.C.G.A. § 44- 
13-60 in order to have the execution pro- 
ceed. Perdue v. Fraley, 92 Ga. 780, 19 S.E. 
40, 1893 Ga. LEXIS 251 (1893). 

Dismissal of counter-affidavit. — 
Under O.C.G.A. § 44-13-60 an order dis- 
missing a counter-affidavit renders a 
forthcoming bond obligator, where the 
property was not forthcoming, the sheriff 
could maintain in sheriffs own name an 
action upon the bond for a breach of the 
same. Clark v. Horn, 99 Ga. 165, 25 S.E. 
203, 1896 Ga. LEXIS 267 (1896). 

Liability of officer. — Any officer 
knowingly levying upon property which 
has been made exempt from the process 
by either of the methods provided by law 
shall be guilty of a trespass, except that, 
in case of the constitutional homestead, a 
levy is permissible where the plaintiff, 
plaintiffs agent, or attorney, makes and 
places in the hands of the officer the 
affidavit prescribed by law. Personal Fin. 
Co. v. Evans, 45 Ga. App. 53, 163 S.E. 250, 
1932 Ga. App. LEXIS 157 (1932). 

Burden of proof on sheriff. — Where 
a sheriff, upon being sued for failure to 
levy an execution upon certain personalty 
pleads, as an excuse for not having made 
the levy, that such personalty had been set 
apart to the judgment debtor as home- 
stead property, the burden is upon the 
sheriff to show that the homestead exemp- 
tion in question was a valid one. Johns v. 
Robinson, 119 Ga. 59, 45 S.E. 727, 1903 
Ga. LEXIS 28 (1903). 

Bankruptcy court has no jurisdic- 
tion to protect or enforce against the 
bankrupt’s exemption rights of creditors 
not having judgment or other lien, whose 
obligations to pay contain waiver of home- 
stead authorized by state laws. Lockwood 
v. Exchange Bank, 190 U.S. 294, 23 S. Ct. 
751, 47 L. Ed. 1061, 1903 U.S. LEXIS 
1549 (1903) (decided under prior bank- 
ruptcy law). 
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44-13-60 PROPERTY 44-13-63 
RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 
31 Am. Jur. 2d, Exemptions, §§ 136, Lien of tax collector’s bond, 54 A.L.R. 
142. 40 Am. Jur. 2d, Homesteads, §§ 83, 1285. 
90. 
C.J.S. 
40 C.J.S., Homesteads, § 135. 


44-13-61. When and how issue tried. 


At the first term of the court to which the execution and the affidavits 
have been returned, an issue shall be formed upon the same and tried 
as in cases of illegality. 


History. 1895, § 2852; Civil Code 1910, § 3402; 
Ga. L. 1871-72, p. 48, § 8; Code 1873, Code 1933, § 51-904; Ga. L. 1983, p. 1170, 
§ 2030; Code 1882, § 2030; Civil Code § 2. 


44-13-62. Findings upon the trial; effect. 


When the finding upon the trial provided for in Code Section 44-13-61 
is in favor of the plaintiff in execution, it shall be the duty of the levying 
officer to proceed immediately with the collection of the debt by the sale 
of the real property upon which the defendant in execution resides, if 
necessary. When the finding upon such issue is in favor of the defendant 
in execution, it shall operate to release that real property without 
prejudicing any other right of the plaintiff. 


History. 1895, § 2853; Civil Code 1910, § 3408; 
Ga. L. 1871-72, p. 48, § 4; Code 1873, Code 1938, § 51-905; Ga. L. 1982, p. 3, 
§ 2031; Code 1882, § 2031; Civil Code § 44; Ga. L. 1983, p. 1170, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
31 Am. Jur. 2d, Exemptions, § 142. 


44-13-63. Levy or sale of exempted real property as trespass; 
persons entitled to recovery. 


Except as provided in Code Section 44-13-60, any officer knowingly 
levying on or selling property made exempt from sale shall be guilty of 
trespass; and any person allowed such exemption may recover for such 
trespass for their exclusive use. 


History. Code 1933, § 51-901; Ga. L. 1983, p. 1170, 
Ga. L. 1868, p. 27, § 10; Code 1873, § 2. 

§ 2027; Code 1882, § 2027; Civil Code Law reviews. 

1895, § 2849; Civil Code 1910, § 3399; For note discussing legal and equitable 
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relief from execution available to debtors, 
see 12 Ga. L. Rev. 814 (1978). 


EXEMPTIONS FROM LEVY AND SALE 


T.44, C.13, A.1, P.4 


JUDICIAL DECISIONS 


Suit by wife or family. — Under 
0.C.G.A. § 44-13-63 trespass against an 
officer for wrongful levy on homestead 
property may be maintained by the wife or 
family of the debtor without making the 
debtor himself a party plaintiff. McWil- 
liams v. Anderson, 68 Ga. 772, 1882 Ga. 
LEXIS 103 (1882). 

Husband’s right to sue. — The right 
to use is not limited to the wife or family, 
but the husband as the head of the family 
can maintain the action, and will hold the 
recovery for their use. Personal Fin. Co. v. 
Evans, 45 Ga. App. 53, 163 S.E. 250, 1932 
Ga. App. LEXIS 157 (1932). 

Joinder of defendants. — Where an 
officer makes an unauthorized and wrong- 
ful levy upon the property of another, the 
officer and any others who procure such a 
seizure are liable as joint trespassers, in 
which event the aggrieved party may 
bring suit against any one or all of such 
wrongdoers, according to the aggrieved 
party’s election. Personal Fin. Co. v. Ev- 
ans, 45 Ga. App. 53, 163 S.E. 250, 1932 
Ga. App. LEXIS 157 (1932); Alexander v. 
Holmes, 85 Ga. App. 124, 68 S.E.2d 242, 
1951 Ga. App. LEXIS 1014 (1951). 

Affidavit of nonexemption. — Any 
officer knowingly levying upon property 
which has been made exempt from the 
process by either the methods provided by 
law shall be guilty of a trespass, except 


that, in case of the constitutional home- 
stead, a levy is permissible where the 
plaintiff, plaintiffs agent or attorney, 
makes and places in the hands of the 
officer the affidavit prescribed by law. Per- 
sonal Fin. Co. v. Evans, 45 Ga. App. 53, 
163 S.E. 250, 1932 Ga. App. LEXIS 157 
(1932). 

Action against true owner. — The 
fact that one who does not own land has 
had it set apart as a homestead would give 
that person no right as against the real 
owner, nor would that person therefore be 
entitled to recover against another for 
entering and taking possession of the 
land. Scott v. Mathis, 72 Ga. 119, 1883 Ga. 
LEXIS 29 (1883). 

Evidence of valid exemption. — A 
petition under O.C.G.A. § 44-13-63 may 
constitute an adequate basis for the ad- 
mission of evidence of the fact of a valid 
exemption if the allegations imply a valid 
homestead even though it may not appear 
which kind of homestead has been ob- 
tained. Personal Fin. Co. v. Evans, 45 Ga. 
App. 53, 163 S.E. 250, 1932 Ga. App. 
LEXIS 157 (1932). 

Claim may be interposed. — Tres- 
pass is not the only remedy. Bartlett v. 
Russell, 41 Ga. 196, 1870 Ga. LEXIS 59 
(1870). 

Trover may be brought. — See 
Greaves v. Middlebrooks, 59 Ga. 240, 1877 
Ga. LEXIS 242 (1877). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 136, 
142, 167. 
C.J.S. 

40 C.J.S., Homesteads, §§ 134, 153. 


ALR. 

Availability of judgment under which 
exempt property has been seized as a 
set-off or counterclaim against claim 
based on wrongful seizure, 20 A.L.R. 276. 


Part 4 


SALE oF Excess Property By RECEIVER 


Editor’s notes. 
Ga. L. 1983, p. 1170, which amended 


Code Sections 44-13-80 and 44-13-87 and 
reenacted Code Sections 44-13-81 through 
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44-13-86 without change, provided in § 1, 
not codified by the General Assembly, 


PROPERTY 


44-13-81 


ment certain changes required by Article 
I, Section I, Paragraph XXVI of the Con- 


that: “It is the intent of this Act to imple- stitution of the State of Georgia.” 


RESEARCH REFERENCES 


ALR. 
Lien of judgment on excess value of 
homestead, 41 A.L.R.4th 292. 


44-13-80. Appointment of receiver to sell excess realty. 


Whenever any person makes an application for an exemption of 
realty under this article and it appears by the return of the surveyor 
that the applicant is the owner of more real estate than is allowed to be 
exempt under this article, it shall be the duty of the judge of the probate 
court to appoint a receiver to take charge of the excess and to sell the 
same for the benefit of the creditors of the applicant under regulations 


set forth in this part. 


History. 
Ga. L. 1872, p. 44, § 1; Code 1873, 
§ 2033; Code 1882, § 2033; Civil Code 


1895, § 2855; Civil Code 1910, § 3405; 
Code 1933, § 51-1001; Ga. L. 1983, p. 
1170, § 2. 


JUDICIAL DECISIONS 


Wife applying. — Where the wife ap- 
plies, with the consent of the husband, in 
the reason and spirit of O.C.G.A. § 44-13- 
80, he is the applicant, and the power to 
appoint a receiver of the excess of his 
property is therein given. Landrum v. 
Chamberlin, Boynton & Co., 73 Ga. 727, 
1884 Ga. LEXIS 210 (1884). 

Appointment by court. — The re- 
ceiver contemplated by O.C.G.A. § 44- 
13-80 should be appointed by the court, 


though there be no motion therefor. 
McWilliams v. Bones, 84 Ga. 199, 10 S.E. 
723, 1889 Ga. LEXIS 223 (1889). 

Time of appointment. — It is upon 
the application for homestead, and not 
upon its final adjudication, that the re- 
ceiver may be appointed, and the creditors 
are not to be delayed until the homestead 
and exemption are finally set apart. Lan- 
drum v. Chamberlin, Boynton & Co., 73 
Ga. 727, 1884 Ga. LEXIS 210 (1884). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 37. 40 
Am. Jur. 2d, Homesteads, §§ 85, 86. 
C.J.S. 

40 C.J.S., Homesteads, §§ 148, 153. 


ALR. 


Lien of judgment on excess value of 
homestead, 41 A.L.R.4th 292. 


44-13-81. Delivery of excess personalty to receiver for disposi- 


tion. 


Whenever any person makes an application for an exemption of 


personalty as provided for by this article and the schedule filed by the 
person discloses that the person has and is the owner of personal 
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property in excess of that to which he is entitled to have as exempt, the 
excess shall be delivered by the judge of the probate court to a receiver 
who shall dispose of the excess for the benefit of the creditors of the 
applicant. 


History. 1895, § 2856; Civil Code 1910, § 3406; 
Ga. L. 1872, p. 48, § 2; Code 1873, Code 1933, § 51-1002; Ga. L. 1983, p. 
§ 2034; Code 1882, § 2034; Civil Code 1170, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

40 Am. Jur. 2d, Homesteads, § 87. 
ALR. 

Lien of judgment on excess value of 
homestead, 41 A.L.R.4th 292. 


44-13-82. Sale of realty and distribution of proceeds; priorities. 


When a receiver is appointed as provided in Code Section 44-13-80, 
he shall proceed to advertise the real estate once a week for four weeks 
in the public newspaper in which the sheriffs sales of the county are 
advertised. On the first Tuesday of the month immediately following 
the last advertisement, the receiver shall expose the same for sale at 
public auction and the money arising from the sale of the property shall 
be delivered to the judge of the probate court for distribution among the 
several creditors of the applicant, such distribution to be made accord- 
ing to the dignity of the claims of the several creditors. 

History. 1895, § 2857; Civil Code 1910, § 3407; 

Ga. L. 1872, p. 44, § 3; Code 1873, Code 1933, § 51-1003; Ga. L. 1983, p. 
§ 2035; Code 1882, § 2035; Civil Code 1170, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. whether receiver’s sale shall be made for 
40 Am. Jur. 2d, Homesteads, §§ 84, 89, cash or on credit, 100 A.L.R. 937. 
90. Lien of judgment on excess value of 
C.J.S. homestead, 41 A.L.R.4th 292. 
40 C.J.S., Homesteads, § 68. 
ALR. 


Discretion of court or receiver as to 


44-13-83. Procedure for sale of personalty. 


Personal property shall be disposed of in the manner provided in 
Code Section 44-13-82, except that the receiver shall advertise the same 
in three of the most public places of the county for 30 days and shall not 
be required to advertise the same in a public newspaper. 
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History. 1895, § 2858; Civil Code 1910, § 3408; 
Ga. L. 1872, p. 43, § 4; Code 1873, Code 1933, § 51-1004; Ga. L. 1983, p. 
§ 2036; Code 1882, § 2036; Civil Code 1170, § 2. 


44-13-84. Only one receiver authorized. 


Nothing in this part shall be construed to authorize the appointment 
of more than one receiver. 


History. 1895, § 2859; Civil Code 1910, § 3409; 
Ga. L. 1872, p. 43, § 5; Code 1873, Code 1933, § 51-1005; Ga. L. 1983, p. 
§ 2037; Code 1882, § 2037; Civil Code 1170, § 2. 


44-13-85. Cancellation of sale upon failure of any creditor to 
appear and file claim. 


If no creditors appear and file their claims before the day set apart for 
the sale of the property, the sale shall not take place; and the property 
in excess shall be turned over to the applicant. 


History. 1895, § 2860; Civil Code 1910, § 3410; 
Ga. L. 1872, p. 43, § 6; Code 1873, Code 1933, § 51-1006; Ga. L. 1983, p. 
§ 2038; Code 1882, § 2038; Civil Code 1170, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
40 Am. Jur. 2d, Homesteads, § 82. 


44-13-86. Bond required of receiver; power of superior court 
over receiver; settling of conflicts; disposition of ex- 
cess. 


When a receiver is appointed under Code Section 44-13-80, good bond 
and security shall be required of him by the judge of the probate court 
for the performance of his duty. The receiver shall be subject to rule in 
the superior court of the county where he was appointed, as sheriffs are, 
and shall, under rule of the superior court and not under the order of 
the judge of the probate court, pay out moneys received by him as 
sheriffs do when there are conflicting claims to moneys in his hands. 
When there are no conflicting claims, the receiver shall settle all the 
claims and turn over any excess to the party legally entitled to the 
same. 


History. Code 1910, § 3411; Code 1933, § 51-1007; 
Ga. L. 1876, p. 48, $ 9; Code 1882, Ga. L. 1983, p. 1170, § 2. 
§ 2038a; Civil Code 1895, § 2861; Civil 


44-13-87. Right of applicant to select exempt property. 
The applicant for exemption from levy and sale of property under this 
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article shall be permitted to select the property to be exempted but not 
to exceed the amount allowed by law. 


History. 
Ga. L. 1872, p. 48, § 7; Code 1873, 
§ 2039; Code 1882, § 2039; Civil Code 


1895, § 2862; Civil Code 1910, § 3412; 
Code 1933, § 51-1008; Ga. L. 1983, p. 
1170, § 2. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
31 Am. Jur. 2d, Exemptions, §§ 135, 


137 et seq. 40 Am. Jur. 2d, Homesteads, 
§ 77 et seq. 


ARTICLE 2 
STATUTORY EXEMPTIONS 


OPINIONS OF THE ATTORNEY GENERAL 


Levy for delinquent motor vehicle 
ad valorem taxes can be executed 


against homestead. 1968 Op. Att’y Gen. 
No. 68-146. 


RESEARCH REFERENCES 


ALR. 

Exemption of proceeds of voluntary sale 
of homestead, 1 A.L.R. 483; 46 A.L.R. 814. 

Right of individual partner to exemp- 
tion in partnership property, 4 A.L.R. 300. 

Action for damages against signing 
spouse for breach of contract to convey 
homestead signed by one spouse only, 4 
A.L.R. 1272; 16 A.L.R. 1036. 

What are “tools,” “implements,” “instru- 
ments,” “utensils,” or “apparatus,” within 
the meaning of debtor’s exemption laws, 
52 A.L.R. 826. 


Attempt to resist enforcement of judg- 
ment or execution against real property 
on ground that it is exempt, as involving 
title to real property within contemplation 
of jurisdictional provision, 75 A.L.R. 1230. 

Homestead right of cotenant as affect- 
ing partition, 140 A.L.R. 1170. 

Exemption of insurance proceeds as 
available to assignee of policy, 1 A.L.R.2d 
1031. 

Recovery of damages for breach of con- 
tract to convey homestead where only one 
spouse signed contract, 3 A.L.R.5th 370. 


44-13-100. Exemptions for purposes of bankruptcy and intes- 
tate insolvent estates. 


(a) In lieu of the exemption provided in Code Section 44-13-1, any 
debtor who is a natural person may exempt, pursuant to this article, for 
purposes of bankruptcy, the following property: 


(1) The debtor’s aggregate interest, not to exceed $21,500.00 in 
value, in real property or personal property that the debtor or a 
dependent of the debtor uses as a residence, in a cooperative that 
owns property that the debtor or a dependent of the debtor uses as a 
residence, or in a burial plot for the debtor or a dependent of the 
debtor. In the event title to property used for the exemption provided 
under this paragraph is in one of two spouses who is a debtor, the 
amount of the exemption hereunder shall be $43,000.00; 
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(2) The debtor’s right to receive: 


(A) A social security benefit, unemployment compensation, or a 
local public assistance benefit; 


(B) A veteran’s benefit; 
(C) A disability, illness, or unemployment benefit; 


(D) Alimony, support, or separate maintenance, to the extent 
reasonably necessary for the support of the debtor and any depen- 
dent of the debtor; 


(E) A payment under a pension, annuity, or similar plan or 
contract on account of illness, disability, death, age, or length of 
service, to the extent reasonably necessary for the support of the 
debtor and any dependent of the debtor; 


(F) A payment from an individual retirement account within the 
meaning of Title 26 U.S.C. Section 408 to the extent reasonably 
necessary for the support of the debtor and any dependent of the 
debtor; and 


(G) Moneys paid into or out of, the assets of, and the income of a 
health savings account or medical savings account authorized 
under Chapter 51 of Title 33 or Sections 220 and 223 of the Internal 
Revenue Code of 1986. 


(2.1) The debtor’s aggregate interest in any funds or property held 
on behalf of the debtor, and not yet distributed to the debtor, under 
any retirement or pension plan or system: 


(A) Which is: (i) maintained for public officers or employees or 
both by the State of Georgia or a political subdivision of the State 
of Georgia or both; and (ii) financially supported in whole or in part 
by public funds of the State of Georgia or a political subdivision of 
the State of Georgia or both; 


(B) Which is: (i) maintained by a nonprofit corporation which is 
qualified as an exempt organization under Code Section 48-7-25 for 
its officers or employees or both; and (ii) financially supported in 
whole or in part by funds of the nonprofit corporation; 


(C) To the extent permitted by the bankruptcy laws of the 
United States, similar benefits from the private sector of such 
debtor shall be entitled to the same treatment as those specified in 
subparagraphs (A) and (B) of this paragraph, 


provided that the exempt or nonexempt status of periodic payments 
from such a retirement or pension plan or system shall be as provided 
under subparagraph (E) of paragraph (2) of this subsection; or 
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(D) An individual retirement account within the meaning of 
Title 26 U.S.C. Section 408; 


(3) The debtor’s interest, not to exceed the total of $5,000.00 in 
value, in all motor vehicles; 


(4) The debtor’s interest, not to exceed $300.00 in value in any 
particular item, in household furnishings, household goods, wearing 
apparel, appliances, books, animals, crops, or musical instruments 
that are held primarily for the personal, family, or household use of 
the debtor or a dependent of the debtor. The exemption of the debtor’s 
interest in the items contained in this paragraph shall not exceed 
$5,000.00 in total value; 


(5) The debtor’s aggregate interest, not to exceed $500.00 in value, 
in jewelry held primarily for the personal, family, or household use of 
the debtor or a dependent of the debtor; 


(6) The debtor’s aggregate interest, not to exceed $1,200.00 in 
value plus any unused amount of the exemption, not to exceed 
$10,000.00, provided under paragraph (1) of this subsection, in any 
property; 


(7) The debtor’s aggregate interest, not to exceed $1,500.00 in 
value, in any implements, professional books, or tools of the trade of 
the debtor or the trade of a dependent of the debtor; 


(8) Any unmatured life insurance contract owned by the debtor, 
other than a credit life insurance contract; 


(9) The debtor’s aggregate interest, not to exceed $2,000.00 in 
value, less any amount of property of the estate transferred in the 
manner specified in Section 542(d) of U.S. Code Title 11, in any 
accrued dividend or interest under, or loan or cash value of, any 
unmatured life insurance contract owned by the debtor under which 
the insured is the debtor or an individual of whom the debtor is a 
dependent; 


(10) Professionally prescribed health aids for the debtor or a 
dependent of the debtor; and 


(11) The debtor’s right to receive, or property that is traceable to: 
(A) An award under a crime victim’s reparation law; 


(B) A payment on account of the wrongful death of an individual 
of whom the debtor was a dependent, to the extent reasonably 
necessary for the support of the debtor and any dependent of the 
debtor; 


(C) A payment under a life insurance contract that insured the 
life of an individual of whom the debtor was a dependent on the 
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date of such individual’s death, to the extent reasonably necessary 
for the support of the debtor and any dependent of the debtor; 


(D) A payment, not to exceed $10,000.00, on account of personal 
bodily injury, not including pain and suffering or compensation for 
actual pecuniary loss, of the debtor or an individual of whom the 
debtor is a dependent; or 


(E) A payment in compensation of loss of future earnings of the 
debtor or an individual of whom the debtor is or was a dependent, 
to the extent reasonably necessary for the support of the debtor and 
any dependent of the debtor. 


(b) Pursuant to 11 U.S.C. Section 522(b)(1), an individual debtor 
whose domicile is in Georgia is prohibited from applying or utilizing 11 
U.S.C. Section 522(d) in connection with exempting property from his 
or her estate; and such individual debtor may exempt from property of 
his or her estate only such property as may be exempted from the estate 
pursuant to 11 U.S.C. Section 522(b)(2)(A) and (B). For the purposes of 
this subsection, an “individual debtor whose domicile is in Georgia” 
means an individual whose domicile has been located in Georgia for the 
180 days immediately preceding the date of the filing of the bankruptcy 
petition or for a longer portion of such 180 day period than in any other 
place. 


(c) The exemptions and protections contained in this article are 
extended to intestate insolvent estates in all cases where there is a 
living widow or child of the intestate. 


(d)(1) At any time after closing of a case filed pursuant to an act of 
Congress relating to bankruptcy, the debtor, his or her receiver or 
trustee, or any interested party may file with a clerk of court where 
a judgment lien is recorded an affidavit of lien release and shall 
attach thereto a certified copy of the discharge of such bankrupt or 
debtor and a lien avoidance order, or a certified copy of the order of 
confirmation of a plan and the plan as confirmed, together with a copy 
of the portions of the schedules filed by the debtor in the bankruptcy 
case listing the judgment creditor and identifying property as ex- 
empt. In addition, the filer shall certify that no order has been 
entered in the bankruptcy limiting the discharge as to the judgment 
or retaining the judgment lien. 


(2) Upon filing such affidavit, the lien of such judgment shall be 
deemed cancelled as to: 


(A) Any property which was: 


(i) Identified as exempt and for which a lien avoidance order 
was issued; or 
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(ii) Re-vested in the debtor without lien retention under a 


plan; and 


(B) Any other property acquired by the debtor after the filing of 


the bankruptcy petition. 


(3) The clerk of court shall file such affidavit in the deed records 
and index the recording information as to the affidavit of lien release 
on the judgment lien in the appropriate lien record. 


History. 

Ga. L. 1865-66, p. 29, § 1; Code 1868, 
§ 2022; Code 1873, § 2049; Code 1882, 
§ 2049; Civil Code 1895, § 2875; Civil 
Code 1910, § 3425; Code 1933, § 51-1504; 
Code 1933, § 51-1301.1, enacted by Ga. L. 
1980, p. 952, § 2; Code 1933, § 51-1601, 
enacted by Ga. L. 1980, p. 952, § 3; Ga. L. 
1981, p. 626, §§ 2, 3; Ga. L. 1988, p. 1756, 
§ 1; Ga. L. 1989, p. 14, § 44; Ga. L. 1995, 
p. 347, § 1; Ga. L. 2001, p. 745, § 1; Ga. L. 
2012, p. 1030, § 2/SB 117; Ga. L. 2018, p. 
141, § 44/HB 79; Ga. L. 2018, p. 1045, 
§ 2/SB 105; Ga. L. 2015, p. 996, § 6-1/SB 
65; Ga. L. 2017, p. 620, § 1/SB 87. 

Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
1988, “subparagraphs (A) and (B) of this 
paragraph” was substituted for “(A) and 
(BY at the end of subparagraph (a)(2.1)(C) 
of this Code section. 

Pursuant to Code Section 28-9-5, in 
1989, a comma was added to the end of 
subparagraph (a)(2.1)(C). 

Editor’s notes. 

Ga. L. 2015, p. 996, § 1-1/SB 65, not 
codified by the General Assembly, pro- 
vides that: “(a) This Act shall be known 
and may be cited as the ‘Debtor Creditor 
Uniform Law Modernization Act of 2015.’ 

“(b) To promote consistency among the 
states, it is the intent of the General 
Assembly to modernize certain existing 
uniform laws promulgated by the Uniform 
Law Commission affecting debtor and 
creditor rights, responsibilities, and rela- 
tionships and other federally recognized 
laws affecting such rights, responsibili- 
ties, and relationships.” 

Law reviews. 

For article, “Preparing the Georgia 

Farmer (or Other Small Entrepreneur) for 


Bankruptcy,” see 22 Ga. State Bar J. 186 
(1986). 

For survey of 1985 Eleventh Circuit 
cases on bankruptcy, see 37 Mercer L. Rev. 
1233 (1986). 

For survey of 1986 Eleventh Circuit 
cases on bankruptcy, see 38 Mercer L. Rev. 
1097 (1987). 

For article, “Avoidance of Liens: Section 
522(f),” see 4 Bank. Dev. J. 95 (1987). 

For article, “Retirement Benefits: Pro- 
tection from Creditors’ Claims,” see 24 Ga. 
St. B.J. 118 (1988). 

For survey of 1995 Eleventh Circuit 
cases on bankruptcy law, see 47 Mercer L. 
Rev. 717 (1996). 

For note on the 2001 amendment to this 
Code section, see 18 Ga. St. U. L. Rev. 263 
(2001). 

For Eleventh Circuit survey article on 
bankruptcy decisions in 2003, see 55 Mer- 
cer L. Rev. 1101 (2004). 

For article, “Noticing the Bankruptcy 
Sale: The Purchased Property May Not Be 
as ‘Free and Clear of All Liens, Claims and 
Encumberances’ as You Think,” see 15 
(No. 5) Ga. St. B.J. 12 (2010). 

For article, “Consumer Bankruptcy 
Panel: Hot Consumer Bankruptcy Plan 
Issues,” see 28 Emory Bankr. Dev. J. 333 
(2012). 

For annual survey on bankruptcy law, 
see 64 Mercer L. Rev. 849 (2013). 

For article, “Eleventh Circuit Survey: 
January 1, 2014 - December 31, 2014: 
Bankruptcy,” see 66 Mercer L. Rev. 881 
(2015). 

For annual survey of bankruptcy law, 
see 67 Mercer L. Rev. 819 (2016). 

For annual survey on bankruptcy, see 
68 Mercer L. Rev. 929 (2017). 

For note on the 2001 amendment to this 
Code section, see 18 Ga. St. U. L. Rev. 263 
(2001). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
EFFECT OF LIENS 


APPLICABILITY OF EXEMPTION TO PARTICULAR PROPERTY, PERSONS, AND SITUATIONS 


General Consideration 


The legislative history to O.C.G.A. 
§ 44-13-100 clearly states that its pur- 
pose is to keep the exemption statute 
from discriminating unfairly in favor of 
the homeowner. In re Harrison, 13 B.R. 
293, 1981 Bankr. LEXIS 3163 (Bankr. 
N.D. Ga. 1981). 

Constitutionality. — Constitutional- 
ity of O.C.G.A. § 44-13-100(a)(9) is upheld 
because the statute does not violate the 
uniformity provision of the Bankruptcy 
Clause, the Supremacy Clause, or the 
Equal Protection Clause of the U.S. Con- 
stitution. In re Joyner, 489 B.R. 292, 2012 
Bankr. LEXIS 3691 (Bankr. S.D. Ga. 
2012). 

Limiting debtors to the $2,000 exemp- 
tion for the cash value of life insurance did 
not violate the Supremacy Clause of the 
United States Constitution because Geor- 
gia law and federal law were not in con- 
flict since Congress expressly granted 
states the power to opt-out of the federal 
exemptions and provide for exemptions 
under state laws. Furthermore, the stat- 
ute applied uniformly to all debtors in 
bankruptcy. McFarland v. Wallace, 516 
B.R. 665, 2014 U.S. Dist. LEXIS 126866 
(S.D. Ga. 2014), affd, 790 F.3d 1182, 2015 
U.S. App. LEXIS 10451 (11th Cir. 2015). 

Limiting bankruptcy debtors to the 
$2,000 exemption for the cash value of life 
insurance, while permitting non-bank- 
ruptcy debtors to exempt the full cash 
surrender value of a life insurance policy 
under O.C.G.A. § 33-25-11, did not violate 
the Equal Protection Clause of the Geor- 
gia Constitution because bankruptcy 
debtors and non-bankruptcy debtors were 
not in similar circumstances and, there- 
fore, the Georgia Constitution did not re- 
quire that they receive equal treatment. 
McFarland v. Wallace, 516 B.R. 665, 2014 
U.S. Dist. LEXIS 126866 (S.D. Ga. 2014), 
aff'd, 790 F.3d 1182, 2015 U.S. App. LEXIS 
10451 (11th Cir. 2015). 


0.C.G.A. § 44-13-100(a)(9) did not vio- 
late U.S. Const., Art. I, Sec. VIII, Para. IV, 
as the Constitution’s call for bankruptcy 
uniformity did not somehow require 
states to treat bankruptcy and non-bank- 
ruptcy debtors exactly alike. McFarland v. 
Wallace (In re McFarland), 790 F.3d 1182, 
2015 U.S. App. LEXIS 10451 (11th Cir. 
2015). 

0.C.G.A. § 44-13-100(a)(9) did not vio- 
late Ga. Const. 1983, Art. I, Sec. I, Para. 
II, when the legislature rationally bal- 
anced the needs of creditors and bank- 
ruptcy debtors in requiring the debtors to 
sacrifice more of their penumbral property 
in order to obtain greater relief on prop- 
erty more central to a fresh start. McFar- 
land v. Wallace (In re McFarland), 790 
F.3d 1182, 2015 U.S. App. LEXIS 10451 
(11th Cir. 2015). 

0.C.G.A. § 44-13-100, by the statute’s 
express terms, applies to bankruptcy 
debtors. By contrast, nothing in the his- 
tory or language of O.C.G.A. § 33-25-11(c) 
indicates the legislature intended the 
statute to apply in bankruptcy; therefore, 
O.C.G.A. § 33-25-11(c) is unavailable for 
purposes of exempting property from a 
debtor’s bankruptcy estate. In re Dean, 
470 B.R. 643, 2012 Bankr. LEXIS 1220 
(Bankr. M.D. Ga. 2012). 

Debtor’s exemption in the cash surren- 
der value of a life insurance policy re- 
ceived from a fraternal benefit society was 
limited to the amount in O.C.G.A. § 44- 
13-100(a)(9), and O.C.G.A. § 33-15-62 did 
not apply. Section 44-13-100(a)(9) does not 
distinguish between policies provided by a 
fraternal benefit society and those that 
were not. Walton v. Gay (In re Gay), No. 
11-60817, 2012 Bankr. LEXIS 3671 
(Bankr. S.D. Ga. Aug. 9, 2012). 

Debtors were not entitled to reconsid- 
eration of an order finding that applicable 
vehicle exemption value allowed for debt- 
ors was the amount under the law on the 
date the debtors filed the debtors’ petition, 
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not the increased amount as of the conver- 
sion date, because the applicable law was 
the law as of the petition date. Dey v. 
Peoples Cmty Nat'l Bank, N.A. (In re 
Dey), No. 11-13465-WHD, 2013 Bankr. 
LEXIS 5060 (Bankr. N.D. Ga. Nov. 1, 
2013). 

Judgment creditor’s objection to the 
debtor’s claim of a homestead exemption 
as excessive was not warranted because 
the $43,000 exemption limit was appli- 
cable based on the fact that the property 
was titled solely in the debtor’s name, the 
debtor used the property as the debtor’s 
residence, and the debtor’s spouse was not 
a codebtor in the bankruptcy case. In re 
Mixon, No. 13-41420, 2014 Bankr. LEXIS 
6 (Bankr. S.D. Ga. Jan. 2, 2014). 

Georgia has opted out of the federal 
bankruptcy exemptions in favor of exemp- 
tions under state law; consequently, for 
debtors who are residents of Georgia, the 
applicable exemptions are those set forth 
in O.C.G.A. § 44-13-100(a). Mooney v. 
Webster, 300 Ga. 283, 794 S.E.2d 31, 2016 
Ga. LEXIS 775 (2016). 

Debtor could not claim an exemption for 
the segregated proceeds created by the 
pre-petition sale of the debtor’s residence 
because, under the plain language of 
O.C.G.A. § 44-13-100, the debtor did not 
own any property that would constitute a 
homestead on the petition date. Lubin v. 
Mason, No. 7, 607 B.R. 360, 2019 Bankr. 
LEXIS 2720 (Bankr. N.D. Ga. 2019). 

Roth IRAs are excluded from a 
Georgia debtor’s bankruptcy estate 
pursuant to federal law. In re Hoffman, 22 
F.4th 1341, 2022 U.S. App. LEXIS 2119 
(11th Cir. 2022). 

Purpose. — O.C.G.A. § 44-13-100 was 
passed with the specific purpose of deter- 
mining what property shall be eligible for 
exemption from the bankruptcy estate. 
Additionally: (i) O.C.G.A. § 44-13-100(9) 
applies only to the cash surrender value of 
insurance policies and limits that exemp- 
tion expressly to $2,000; Gi) O.C.G.A. 
§ 33-25-11, on the other hand, protects all 
cash surrender value of an insurance 
policy but only from certain creditor rem- 
edies; it does not attempt to characterize 
cash surrender value as “exempt”; and, 
(iii) without clear direction from the Geor- 
gia legislature that it intended to do so, 
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the court would not read § 33-25-11 to 
effectively eliminate § 44-13-100(a)(9). 
Roach v. Ryan (In re Ryan), No. 11-40712, 
2012 Bankr. LEXIS 784 (Bankr. S.D. Ga. 
Jan. 17, 2012). 

Bankruptcy court did not err in conclud- 
ing that O.C.G.A. § 33-25-11 did not pro- 
vide the bankruptcy debtor an exemption 
from the bankruptcy estate because 
0.C.G.A. § 44-13-100 prevailed over the 
more general provisions of O.C.G.A. § 33- 
25-11. McFarland v. Wallace, 516 B.R. 
665, 2014 U.S. Dist. LEXIS 126866 (S.D. 
Ga. 2014), aff'd, 790 F.3d 1182, 2015 U.S. 
App. LEXIS 10451 (11th Cir. 2015). 

Some of Georgia’s state exemptions 
are found in O.C.G.A. § 44-13-100; how- 
ever, in short, not all of Georgia’s exemp- 
tions are contained within the four cor- 
ners of O.C.G.A. § 44-13-100. Debtor’s 
workers’ compensation claims were be- 
yond the reach of creditors in bankruptcy. 
In re Fullwood, 446 B.R. 634, 2010 Bankr. 
LEXIS 3655 (Bankr. S.D. Ga. 2010). 

Exemption for both spouses filing 
jointly even though property titled 
only in husband’s name. — Based on 
both the language and the legislative his- 
tory of O.C.G.A. § 44-13-100(a)(1), the 
debtors could claim a $20,000.00 exemp- 
tion, $10,000.00 for each spouse, for eq- 
uity in their residence even though the 
property was titled only in the husband’s 
name; there was no logical reason that the 
Georgia Assembly would give less protec- 
tion to a couple filing jointly than to a 
debtor/non-debtor couple, and it appeared 
that a change in the language from a 
proposed amendment that clearly applied 
to jointly-filing spouses was changed to 
the current version to expand, not limit, 
the reach of the statute. In re Hartley, No. 
01-13332-WHD, 2002 Bankr. LEXIS 1884 
(Bankr. N.D. Ga. July 18, 2002). 

Exemption applies to debtor’s “ag- 
gregate interest”. — Under Georgia law, 
an exemption applies to the “debtor’s ag- 
gregate interest” in property, O.C.G.A. 
§ 44-13-100(a), and the property may ap- 
preciate in value after the debtor has 
become entitled to the exemption. Mullis 
v. Aggeorgia Farm Credit, ACA, 357 B.R. 
888, 2005 Bankr. LEXIS 3137 (Bankr. 
M.D. Ga. 2005). 

Construction. — Use of the word 
“may” in O.C.G.A. § 44-13-100 denotes 
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General Consideration (Cont’d) 


the fact that when a debtor files bank- 
ruptcy the debtor is not required to ex- 
empt any property; however, once the 
debtor chooses to exempt property, the 
debtor is limited to exemptions set forth in 
O.C.G.A. § 44-13-100. When two statutes 
conflict, a specific statute will prevail over 
a general statute, absent any indication of 
a contrary legislative intent. In re Sapp, 
No. 11-30468, 2012 Bankr. LEXIS 2773 
(Bankr. S.D. Ga. June 15, 2012). 

The phrase “any property” in 
O0.C.G.A. § 44-13-100(a)(6) should be 
given a liberal construction so as to in- 
clude property which is partially exempt 
under other provisions of the statute. 
McGuire v. Landmark Fin. Servs., 132 
B.R. 803, 1987 Bankr. LEXIS 2435 
(Bankr. M.D. Ga. 1987), affd, 132 B.R. 
807, 1989 U.S. Dist. LEXIS 17530 (M.D. 
Ga. 1989). 

Similarity to federal and other 
states’ law. — Although Georgia, by en- 
actment of O.C.G.A. § 44-13-100(b), has 
“opted out” of the federal list of exemp- 
tions found at 11 U.S.C. § 522(d) of the 
Bankruptcy Code, the exemption for part 
of a personal injury claim provided by 
O.C.G.A. § 44-13-100 is identical to the 
federal exemption provided by 
§ 522(d)(11)(D) and to the exemption pro- 
vided by statutes of other states. In re 
Geis, 66 B.R. 563, 1986 Bankr. LEXIS 
5048 (Bankr. N.D. Ga. 1986). 

Exemptions set forth in O.C.G.A. § 44- 
13-100(a)(11)(A) were identical to those 
set forth in 11 U.S.C. § 522(d)(11)(A) and 
debtors were not permitted to exempt 
from the bankruptcy estate money that 
was ordered paid to them for restitution of 
a wrongful conversion of their property; 
debtors had not shown that the court 
ordered restitution was being made to 
compensate them for future loss of earn- 
ings or for personal injury. In re Seymour, 
285 B.R. 57, 2002 Bankr. LEXIS 1301 
(Bankr. N.D. Ga. 2002). 

Federal judicial precedent interpreting 
11 U.S.C. § 522(d)(1) also determined 
what the Georgia General Assembly 
meant when it used the same words in 
O.C.G.A. § 44-13-100(a)(2)(E) because 
the state statute was modeled after the 
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federal statute, the state statute had not 
changed since its original enactment, and 
any amendments were clearly intended to 
broaden the availability of exemptions. 
Goodman v. Bramlette (In re Bramlette), 
333 B.R. 911, 2005 Bankr. LEXIS 2364 
(Bankr. N.D. Ga. 2005). 

Privately funded annuity that the 
debtor claimed was exempt from the 
bankruptcy estate under O.C.G.A. § 44- 
13-100(a)(2.1), was analyzed under the 
requirements set forth in 11 U.S.C. 
§ 522(d)(10) because the state statute 
closely patterned the federal scheme and 
referenced that the annuity would be ex- 
empt to the extent permitted by the bank- 
ruptcy laws of the United States. In re 
Michael, 339 B.R. 798, 2005 Bankr. 
LEXIS 1919 (Bankr. N.D. Ga. 2005). 

Exemptions not preempted by fed- 
eral exemptions. — Georgia’s exemp- 
tions were not preempted by the federal 
exemptions, on the basis that the Georgia 
exemptions were below the federal exemp- 
tions, because nothing in 11 U.S.C. 
§ 522(b) (or elsewhere in the Bankruptcy 
Code) limited a state’s power to restrict 
the scope of the state’s exemption; the 
state could theoretically accord no exemp- 
tions at all. Coleman v. Harris (In re 
Harris), No. 99-10241, 1999 Bankr. 
LEXIS 2111 (Bankr. S.D. Ga. Oct. 21, 
1999). 

Georgia opted out of federal exemp- 
tion scheme. — Argument that Georgia 
had not effectively opted out of the federal 
exemptions following the 1994 amend- 
ments to the Bankruptcy Code was re- 
jected because states did not have to re- 
enact opt-out legislation following the 
1994 amendments to the Bankruptcy 
Code. Coleman v. Harris (In re Harris), 
No. 99-10241, 1999 Bankr. LEXIS 2111 
(Bankr. S.D. Ga. Oct. 21, 1999). 

Debtor could only assert a claim of 
$10,000 for a real property homestead 
exemption, pursuant to O.C.G.A. § 44-13- 
100 and could not claim more under the 
federal statutes because Georgia had 
opted out of the federal exemption 
scheme. In re Vaughn, 2008 Bankr. LEXIS 
3880 (Bankr. N.D. Ga. Nov. 25, 2008). 

Construction with Insurance Code. 
— There is no indication that the Georgia 
General Assembly intended to amend or 
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supplement the bankruptcy specific ex- 
emptions found in O.C.G.A. § 44-13-100 
by way of the more general Georgia Insur- 
ance Code provisions. Rather, it appears 
that the General Assembly intended the 
Georgia Insurance Code to apply to non- 
bankruptcy situations with the bank- 
ruptcy specific exemptions in § 44-13-100 
applying in bankruptcy cases. In re Allen, 
No. 10-50827 JPS, 2010 Bankr. LEXIS 
3563 (Bankr. M.D. Ga. Oct. 4, 2010). 

O.C.G.A. § 44-13-100(a)(6) is designed 
to prevent the exemption statute from 
discriminating unfairly against nonhome- 
owners. McGuire v. Landmark Fin. Servs., 
132 B.R. 803, 1987 Bankr. LEXIS 2435 
(Bankr. M.D. Ga. 1987), affd, 132 B.R. 
807, 1989 U.S. Dist. LEXIS 17530 (M.D. 
Ga. 1989). 

Debtors, who owned a stereo worth 
$600, were entitled to exempt their inter- 
est in the stereo up to $200 under 
0.C.G.A. § 44-13-100(a)(4) and could ex- 
empt the remaining $400 value of the 
stereo under the “catch all” provisions of 
O.C.G.A. § 44-13-100(a)(6). McGuire v. 
Landmark Fin. Servs., 132 B.R. 803, 1987 
Bankr. LEXIS 2435 (Bankr. M.D. Ga. 
1987), affd, 132 B.R. 807, 1989 U.S. Dist. 
LEXIS 17530 (M.D. Ga. 1989). 

O.C.G.A. § 44-13-100 prevails over 
O.C.G.A. § 33-25-11. — O.C.G.A. § 44- 
13-100 is the statute specific to bank- 
ruptcy exemptions and therefore it pre- 
vails over the more general provisions of 
0.C.G.A. § 33-25-11; the Georgia legisla- 
ture drafted the exemption statute, § 44- 
13-100, specifically with bankruptcy in 
mind. In doing so, it struck the intended 
balance between allowing a debtor in 
bankruptcy to exempt a limited amount of 
property in exchange for receiving a bank- 
ruptcy discharge; in striking this balance, 
the legislature limited the aggregate ex- 
emption in such policies to $2,000. In re 
Sapp, No. 11-30468, 2012 Bankr. LEXIS 
2773 (Bankr. S.D. Ga. June 15, 2012). 

Venue. — The bankruptcy court for the 
Northern District of Georgia retained 
venue, even though the debtor had moved 
to New Jersey, since the evidence relating 
to the bodily injury claims, as well as how 
the claims should be allocated, was pres- 
ent in the state of Georgia, where the 
accident occurred. In re Geis, 66 B.R. 563, 
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1986 Bankr. LEXIS 5048 (Bankr. N.D. Ga. 
1986). 


Effect of Liens 


Effect of lien on exempted property. 
— Under 11 U.S.C. § 522, the debtor may 
exempt certain property even if the prop- 
erty is subject to a lien; however, property 
claimed as exempt remains subject to an 
otherwise unavoided lien. United States v. 
Wood, 28 B.R. 383, 1983 U.S. Dist. LEXIS 
19000 (N.D. Ga. 1983). 

Even though it was assumed that debt- 
ors’ claimed homestead exemption was 
valid under Georgia law, although they 
had no monetary interest in their resi- 
dence, the exemption was not impaired by 
a judgment lien as required by 11 U.S.C. 
522(f), and the lien on the residence could 
not be avoided. Holloway v. John Hancock 
Mut. Life Ins. Co., 81 F.3d 1062, 1996 U.S. 
App. LEXIS 9559 (11th Cir. 1996). 

Proper method for calculating the 
avoidability of a judicial lien where debtor 
and the debtor’s spouse jointly owed a first 
mortgage on their jointly owned home 
which was also subject to a second priority 
judicial lien owed solely by the debtor was 
to first deduct the mortgage from the total 
value of the home to establish the net 
equity which was divided equally between 
debtor and the debtor’s spouse, and then 
apply the mathematical formula provided 
in 11 U.S.C. § 522(f)(2)(A) to debtor’s one- 
half equity interest. To the extent the 
judicial lien would not permit the debtor 
to take an exemption in the property, the 
judicial lien impairs the debtor’s exemp- 
tion and is avoidable; however, a creditor 
retains its judicial lien on any unencum- 
bered, nonexempt portion of debtor’s eq- 
uity in the property. Schupp v. Bearson, 
304 B.R. 906, 2004 Bankr. LEXIS 104 
(Bankr. N.D. Ga. 2004). 

Chapter 7 debtor’s use of the debtor’s 
vehicle with regard to the debtor’s trade 
as a law clerk and tutor was solely limited 
to commuting purposes and, thus, the 
vehicle was not a tool of the trade under 
Georgia’s exemption statute. As a result, 
the debtor could not avoid a creditor’s title 
lien. Mitchell v. First Franklin Corp. (In re 
Mitchell), No. 17-68428-PMB, 2018 
Bankr. LEXIS 805 (Bankr. N.D. Ga. Mar. 
21, 2018). 
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Lien avoided. — Lien against personal 
property impaired the exemptions to 
which debtor was entitled under Georgia 
law and therefore the lien was avoided 
under Bankruptcy Code. Williams v. Fi- 
nance One, 45 B.R. 789, 1985 Bankr. 
LEXIS 6859 (Bankr. N.D. Ga. 1985). 

Debtors in bankruptcy whose property 
exemptions are defined by O.C.G.A. § 44- 
13-100 may use 11 U.S.C. § 522(f) to 
avoid liens that encumber the property 
they seek to exempt. Hall v. Finance One 
of Ga. Inc., 752 F.2d 582, 1985 U.S. App. 
LEXIS 27932 (11th Cir. 1985), overruled 
in part as stated in Gamble v. Brown (In re 
Gamble), 168 F.3d 442, 1999 U.S. App. 
LEXIS 2769 (11th Cir. 1999). 

The 11 U.S.C. § 522(f) lien avoidance 
provision is available to debtors claiming 
under O.C.G.A. § 44-13-100, and debtors 
may avoid a nonpossessory, nonpurchase- 
money security interest in a television and 
stereo system. Caruthers v. Fleet Fin., 
Inc., 87 B.R. 723, 1988 Bankr. LEXIS 825 
(Bankr. N.D. Ga. 1988). 

Judgment lienor’s objection that Chap- 
ter 7 debtor undervalued the debtor’s 
home in order to avoid the lien was over- 
ruled because the drive-by appraisal of 
the home performed by the lienor’s ap- 
praiser was not credible compared with 
the complete appraisal performed by debt- 
or’s appraiser, which cited defects in the 
home, including a settlement problem. 
Schupp v. Bearson, 304 B.R. 906, 2004 
Bankr. LEXIS 104 (Bankr. N.D. Ga. 2004). 

Because a debtor’s total equity of 
$14,000 was less than the maximum al- 
lowed exemption in real property of 
$20,000.00 and her spouse did not file for 
bankruptcy, the debtor was entitled to 
avoid a judicial lien held by a creditor in 
its entirety with respect to the real prop- 
erty, a residence, pursuant to O.C.G.A. 
§ 44-13-100(a)(1). Barnes v. Cavalry Invs. 
LLC (In re Barnes), No. G04-23195-REB, 
No. G04-23195-REB, 2005 Bankr. LEXIS 
1213 (Bankr. N.D. Ga. May 18, 2005). 

When the bankruptcy court concluded 
that an Internal Revenue Service tax lien, 
which was junior to the creditor’s judicial 
lien on the debtor’s home, should be in- 
cluded in the calculation under 11 U.S.C. 
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§ 522(f)(2)(A), and the sum of liens and 
the state exemption under O.C.G.A. § 44- 
13-100 greatly exceeded the debtor’s in- 
terest in the property, the bankruptcy 
court correctly concluded that the credi- 
tor’s judicial lien could be avoided in its 
entirety. Cadle Co. v. Taras (In re Taras), 
131 Fed. Appx. 167, 2005 U.S. App. LEXIS 
7666 (11th Cir. 2005). 

Because a creditor’s qualifying judicial 
lien would impair an exemption of the 
debtors if they amended their schedules to 
claim the exemption under O.C.G.A. § 44- 
13-100(1)(a), (6), the judicial lien was 
avoidable in its entirety under 11 U.S.C. 
§ 522(f), as the amounts two non-avoid- 
able mortgage liens plus the amount of 
the judicial lien exceeded the value of the 
real property. In re Smith, No. 05-60736 
JTL, 2006 Bankr. LEXIS 877 (Bankr. 
M.D. Ga. May 16, 2006). 

Debtor’s aggregate interest in prop- 
erty is not limited to equity, but also 
includes the right to possession, the eq- 
uity of redemption and the right to create 
future equity by making mortgage pay- 
ments. Cravey v. L’Eggs Prods., Inc., 100 
B.R. 119, 1989 Bankr. LEXIS 810 (Bankr. 
S.D. Ga. 1989). 

Phrase “debtor’s interest” in 
O.C.G.A. § 44-13-100(a)(4) does not 
mean only “equitable interest.” Debt- 
ors have an interest even in their fully- 
encumbered property. Maddox v. Southern 
Disct. Co., 34 B.R. 801, 1982 Bankr. 
LEXIS 3952 (Bankr. N.D. Ga. 1982); 
Moyer v. Fleet Fin., 39 B.R. 211, 1984 
Bankr. LEXIS 5665 (Bankr. N.D. Ga.), 
aff'd, 746 F.2d 814, 1984 U.S. App. LEXIS 
17781 (11th Cir. 1984). 

Priority of judgment creditor. — 
The rights of the judgment creditor, based 
upon a homestead waiver note, are supe- 
rior to the rights of the holders of home- 
stead waiver notes which had not been 
reduced to judgment, upon the principle 
that the law favors the diligent, not the 
slothful. Rosenthal v. Langley, 180 Ga. 
253, 179 S.E. 383, 1935 Ga. LEXIS 236 
(1935). 

Resort to equity not necessary. — 
Where the widow of an insolvent intestate 
proceeds to obtain an exemption of per- 
sonal property, there is no necessity to 
resort to equity to prevent the property 
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from being seized and sold by a creditor of 
the intestate pending the filing and record 
of the widow’s schedule, or after such 
filing and record. The widow’s remedy to 
recover the property from one having un- 
lawful possession is by possessory war- 
rant in a proper case, or by trover. Morgan 
v. Community Loan & Inv. Co., 195 Ga. 
675, 25 S.E.2d 418, 1943 Ga. LEXIS 550 
(1948). 

A debtor has an “interest” in prop- 
erty encumbered by a nonpossessory, 
nonpurchase-money security inter- 
est. Finance One v. Bland, 793 F.2d 1172, 
1986 U.S. App. LEXIS 26596 (11th Cir. 
1986). 


Applicability of Exemption to 
Particular Property, Persons, and 
Situations 


Aggregation of exemptions. — Debt- 
ors may add the “wildcard” exemption of 
O0.C.G.A.  § 44-13-100(a)(6) to their 
$200.00 per item exemption under 
0.C.G.A. § 44-13-100(a)(4), and thereby 
fully exempt certain of their household 
items that exceed $200.00 in value. In re 
Ambrose, 179 B.R. 982, 1995 Bankr. 
LEXIS 396 (Bankr. S.D. Ga. 1995). 

Because a Chapter 7 debtor could have 
claimed an additional exemption of $ 500 
under Georgia’s “wildcard” exemption, 
0.C.G.A. § 44-13-100(a)(6), instead of just 
the § 44-13-100(a)(4) exemption, which 
was limited to $ 300, the debtor was given 
time to amend the Schedule C to exempt 
the debtor’s laptop up to its full value. 
First Franklin Fin. v. Yawn (In re Yawn), 
No. 09-21472, 2010 Bankr. LEXIS 486 
(Bankr. S.D. Ga. Feb. 5, 2010). 

Life insurance beneficiary rights. 
— 11 U.S.C. § 522(d)(7) exempts only the 
life insurance contract itself and not any 
beneficiary rights; O.C.G.A. § 44-13- 
100(a)(8) exempts the same. Life insur- 
ance proceeds a debtor receives within 180 
days after filing bankruptcy are property 
of the estate; § 44-13-100(a)(8) does not 
exempt these proceeds because that sec- 
tion does not apply to beneficiary rights. 
In re Gonzalez, No. 12-70650 JTL, 2012 
Bankr. LEXIS 5369 (Bankr. M.D. Ga. Nov. 
8, 2012). 

In a Chapter 13 case when the debtor 
sought to retain life insurance proceeds 
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that the debtor received due to the debt- 
or’s spouse/joint debtor’s death, while the 
proceeds were the property of the estate, a 
calculation that assumed declining com- 
mission income for the 68-year-old debtor 
resulted in most of the insurance proceeds 
determined to be reasonably necessary for 
the debtor’s support and therefore ex- 
empt. In re Taylor, 523 B.R. 915, 2014 
Bankr. LEXIS 5099 (Bankr. S.D. Ga. 
2014). 

Court denied a Chapter 7 debtor’s mo- 
tion for an order rescinding an order the 
court issued in 2013 which required the 
debtor to turn over two life insurance 
policies to the Chapter 7 trustee, and 
which allowed the trustee to liquidate 
both policies if the debtor lost an appeal 
the debtor filed from the court’s ruling 
that the debtor was not entitled under 
0.C.G.A. § 44-13-100 to exempt proceeds 
of a third policy from creditors’ claims; 
there was no merit to the debtor’s claims 
that the court lacked jurisdiction to enter 
the court’s 2013 turnover order, and that 
the order was void because the relief the 
court provided required the filing of an 
adversary proceeding and could not be 
resolved pursuant to a contested matter. 
In re McFarland, No. 11-10218, 2016 
Bankr. LEXIS 729 (Bankr. S.D. Ga. Mar. 
7, 2016). 

Life insurance exemptions under 
§ 44-13-100(a)(8). — O.C.G.A. § 44-13- 
100(a)(8) allows a debtor to exempt the 
unmatured life insurance policy itself, but 
this does not permit the debtor to exempt 
the cash value of the life insurance policy. 
Flatau v. Waggoner, 244 B.R. 492, 2000 
Bankr. LEXIS 86 (Bankr. M.D. Ga. 2000). 

Life insurance exemptions under 
§ 44-13-100(a)(11)(C). — Bankruptcy 
court found that a wife who filed a joint 
petition with her husband under Chapter 
7 of the Bankruptcy Code three months 
before her husband died was dependent 
on her husband’s ability to run a company 
they owned together, and it allowed the 
wife to exempt $84,588 out of almost 
$105,000 in life insurance proceeds she 
received, pursuant to O.C.G.A. § 44-13- 
100(a)(11)(C); although the court refused 
to assume that the state legislature in- 
tended to permit spouses to exempt life 
insurance proceeds simply because lan- 
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Applicability of Exemption to 
Particular Property, Persons, and 
Situations (Cont'd) 


guage which appeared in § 44-13- 
100(a)(11)(C) was similar to language 
which appeared in 11 USC. 
§ 522(d)(11)(C), it found that the wife was 
a “dependent” for purposes of § 44-13- 
100(a)(11)(C). In re Bright, No. 05-14093- 
WHD, 2007 Bankr. LEXIS 2971 (Bankr. 
N.D. Ga. July 16, 2007). 

Chapter 7 trustee’s objection was sus- 
tained and a debtor was denied an exemp- 
tion under O.C.G.A. § 44-13-100(a)(11)(C) 
in the liquidated life insurance proceeds 
from the debtor’s late spouse because the 
debtor voluntarily transferred the funds 
to the executor of the late spouse’s estate 
under 11 U.S.C. § 522(g) in the belief that 
the law required such turnover, and the 
debtor failed to show that the debtor was 
subject to any great pressure to transfer 
the funds or that the debtor would not 
have turned the funds over if the debtor 
had known that the funds were not prop- 
erty of the spouse’s estate. In re Sumner, 
No. 05-14243-WHD, 2007 Bankr. LEXIS 
4406 (Bankr. N.D. Ga. Nov. 26, 2007). 

Life insurance cap. — Lower courts 
properly limited the exemption of a life 
insurance policy to $2,000 under O.C.G.A. 
§ 44-13-100(a)(9) when the specific lan- 
guage of that statute governed over the 
more general debtor language in O.C.G.A. 
§ 33-25-1l1(c) and § 44-13-100(a)(9) re- 
quired such a result. McFarland v. Wal- 
lace (In re McFarland), 790 F.3d 1182, 
2015 U.S. App. LEXIS 10451 (11th Cir. 
2015). 

Homestead limited to unencum- 
bered portion of property. — A bank- 
rupt is entitled to claim a homestead ex- 
emption only from the “aggregate 
interest” in real property under O.C.G.A. 
§ 44-13-100(a), which means that only 
the unencumbered portion of the property 
is to be counted in computing the “value” 
of the property for the purposes of deter- 
mining the exemption. Wallis v. Clerk, 
Superior Court, 166 Ga. App. 775, 305 
S.E.2d 639, 1983 Ga. App. LEXIS 2325 
(1983). 

Entitlement to spousal homestead 
exemption. — Ifa residence is titled only 
in the name of a married debtor, the 
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debtor is entitled to a $20,000.00 home- 
stead exemption to protect the equitable 
interest of the non-debtor spouse; how- 
ever, if a residence is jointly titled in the 
names of the debtor and the non-debtor 
spouse, the debtor is limited to a 
$10,000.00 exemption. Wright v. Taylor 
(In re Taylor), No. 04-691 85-CRM, 2005 
Bankr. LEXIS 269 (Bankr. N.D. Ga. Jan. 
27, 2005). 

Chapter 7 debtor was entitled to a 
$10,000.00 exemption, not a $20,000.00 
exemption, under O.C.G.A. § 44-13- 
100(a)(1) because, although the debtor’s 
residence was titled in the names of both 
the debtor and the spouse, the spouse was 
not a debtor in the bankruptcy case. 
Wright v. Taylor (In re Taylor), No. 04-691 
85-CRM, 2005 Bankr. LEXIS 269 (Bankr. 
N.D. Ga. Jan. 27, 2005). 

Enhanced exemption for married debt- 
ors pursuant to O.C.G.A. § 44-13- 
100(a)(1) applied only where the residence 
was titled in only one spouse and that 
spouse was a bankruptcy debtor; accord- 
ingly, because the property in the instant 
case was jointly owned, the debtor’s home- 
stead exemption was limited to 
$10,000.00. In re Hiers, No. 03-51446- 
JDW, 2005 Bankr. LEXIS 3143 (Bankr. 
S.D. Ga. Sept. 26, 2005). 

As a debtor owned only 50 percent of the 
debtor’s residence, with the remaining 50 
percent held by a living trust established 
for the benefit of the debtor’s non-filing 
spouse, the debtor was not entitled to 
double the exemption provided for under 
Georgia’s homestead exemption. Since the 
debtor had claimed value over and above 
the amount provided under that section, 
there was no “unused” portion of that 
exemption that trickled down to the debt- 
or’s wildcard exemption. Mann v. Bur- 
roughs (In re Burroughs), No. 14-12573- 
WHD, 2015 Bankr. LEXIS 1167 (Bankr. 
N.D. Ga. Apr. 1, 2015). 

When case pending, no homestead 
exemptions. — The homestead exemp- 
tions of O.C.G.A. § 44-13-100(a)(1) and 
(a)(6) are available only to an individual 
who is in bankruptcy or who was a depen- 
dent of an insolvent intestate, and may 
not be realized so long as the case is 
pending and payments are still due to be 
made under the terms of a confirmed plan. 
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In re Deeble, 169 B.R. 240, 1994 Bankr. 
LEXIS 956 (Bankr. S.D. Ga. 1994). 

Homestead exemption waived. — 
By the terms of the settlement agreement 
with the bankruptcy trustee, debtor 
waived any claim held against the estate, 
including a claim for an amended home- 
stead exemption, in exchange for settle- 
ment of the estate’s claim against the 
debtor. Moore v. Harrell, 212 B.R. 174, 
1997 Bankr. LEXIS 1048 (Bankr. S.D. Ga. 
1997). 

Applicability to separated spouse. 
— Chapter 7 trustee’s objection to a debt- 
or’s claim for a $20,000.00 exemption in 
the debtor’s residence under the Georgia 
homestead exemption statute, O.C.G.A. 
§ 44-13-100(a)(1), was overruled because: 
(1) 0.C.G.A. § 1-3-1 did not invite a court 
to usurp the power of the General Assem- 
bly by legislating from the bench each 
time the exemption statute created an 
unusual result; (2) the duration of the 
debtor’s separation from the debtor’s 
spouse, while indicative of a desire to 
discontinue the traditional role of spouse, 
was not determinative of a circumstance 
that would authorize the court to consider 
such a person as an entity other than a 
“spouse” as used in the homestead exemp- 
tion statute; and (8) there was no basis for 
inferring legislative intent to allow mar- 
ried couples, whether they lived together 
or separately, to spread a $20,000.00 ex- 
emption across multiple residences. In re 
Green, 319 B.R. 913, 2004 Bankr. LEXIS 
2197 (Bankr. M.D. Ga. 2004). 

Exemption of veteran’s benefits. — 
Allowing a debtor to use debtor’s exempt 
naval benefits to attain Chapter 13’s 
broad discharge, without the corollary re- 
quirement to use it to pay creditors as 
much as debtor is able, would contravene 
the express purpose of O.C.G.A. § 44-13- 
100—namely, that the debtor make pay- 
ments under a plan—and thus would con- 
stitute “substantial abuse” of the 
bankruptcy process under 11 U.S.C. 
§ 707(b). In re Rogers, 168 B.R. 806, 1993 
Bankr. LEXIS 2186 (Bankr. M.D. Ga. 
1993). 

Social Security benefits. — Bank- 
ruptcy court did not have jurisdiction un- 
der 28 U.S.C. § 1334(b) to hear an adver- 
sary proceeding a Chapter 7 debtor filed 
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against the Social Security Administra- 
tion (SSA) seeking an order requiring the 
SSA to waive recovery of overpayments of 
Social Security disability benefits the 
debtor received. The debtor’s claims did 
not arise under the Bankruptcy Code and 
there was no nexus between the debtor’s 
claims and the administration of the debt- 
or’s bankruptcy estate because the dis- 
ability benefits were exempt property un- 
der 11 U.S.C. § 522(d)(10) and O.C.G.A. 
§ 44-13-100. Rodriquez v. United States 
(In re Rodriquez), No. 09-93431-JB, No. 
10-9006-JB, 2010 Bankr. LEXIS 955 
(Bankr. N.D. Ga. Mar. 23, 2010). 

Health savings account does not 
constitute a right to receive a disabil- 
ity, illness, or unemployment benefit 
for the purposes of O.C.G.A. § 44-13- 
100(a)(2)(C), nor does it constitute a right 
to receive a payment under a pension, 
annuity, or similar plan or contract for the 
purposes of O.C.G.A. § 44-13- 
100(a)(2)(E). Mooney v. Webster, 300 Ga. 
283, 794 S.E.2d 31, 2016 Ga. LEXIS 775 
(2016). 

Debtor’s health savings account did not 
constitute a right to receive a disability, 
illness, or unemployment benefit nor a 
right to receive a payment under a pen- 
sion, annuity, or similar plan or contract 
for the purposes of O.C.G.A. § 44-13-100 
because it was not a substitute for wages, 
thus, the exemptions provided in § 44-13- 
100(a)(2)(C) and (a)(2)(E) did not apply. 
Mooney v. Webster, 300 Ga. 283, 794 
S.E.2d 31, 2016 Ga. LEXIS 775 (2016). 

Exemption of health savings ac- 
counts. — Bankruptcy court did not err 
in sustaining the trustee’s objection to a 
Chapter 7 debtor’s exemption of a health 
savings account (HSA) because HSA funds 
were not specifically set out as exempt 
under the Georgia Code and were not 
clearly identified with or clearly analo- 
gous to exempted funds. Mooney v. Web- 
ster (In re Mooney), No., No. 1:14-CV-54, 
2015 U.S. Dist. LEXIS 22964 (M.D. Ga. 
Feb. 26, 2015), affd, 854 F.3d 1260, 2017 
U.S. App. LEXIS 1509 (11th Cir. 2017). 

Insurance proceeds from loss of ex- 
empt property. — Debtor could not use 
the Georgia motor vehicle exemption un- 
der O.C.G.A. § 44-13-100(a)(3) to exempt 
proceeds from a property damage settle- 
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ment that resulted from a car accident in 
which her vehicle was destroyed; the pro- 
ceeds that the debtor sought to exempt 
were compensation for the loss of a car 
and were not protected by the exemption 
statute either as a motor vehicle or as 
proceeds of a motor vehicle. In re Care- 
lock, No. 05-51431-JDW, 2006 Bankr. 
LEXIS 3415 (Bankr. S.D. Ga. Jan. 18, 
2006). 

Income from exempted property. — 
Where the head of a family rented land set 
apart as an exemption under O.C.G.A. 
§ 44-13-100, after having abandoned his 
wife and moved away from the exempted 
land, his wife was allowed to collect the 
rent, and neither the tenant nor the wife 
was liable to the husband therefor. Wood 
v. Wood, 171 Ga. 389, 155 S.E. 678, 1930 
Ga. LEXIS 361 (1930). 

Exempt property turned over to 
debtors. — Debtors were entitled to have 
property exempted from their Chapter 13 
bankruptcy petition turned over to them 
prior to the conclusion of the bankruptcy 
plan. Gamble v. Brown, 168 F.3d 442, 1999 
U.S. App. LEXIS 2769 (11th Cir. 1999). 

Farmer-debtor. — A _ farmer-debtor 
will be permitted to exempt and avoid the 
lien on large items of farm equipment and 
to combine the farmer’s $500.00 exemp- 
tion for tools of the trade in O.C.G.A. 
§ 44-13-100(a)(7) with the “wild card” ex- 
emption in O.C.G.A. § 44-13-100(a)(6) of 
$5,400.00. South Atl. Prod. Credit Ass’n v. 
Jones, 87 B.R. 738, 1988 Bankr. LEXIS 
830 (Bankr. M.D. Ga. 1988). 

The debtor, a farmer for 35 years, stated 
an intention to resume farming. Those 
items of equipment claimed exempt were 
essential to the debtor if the debtor was to 
resume farming. The debtor was a farmer 
for the purpose of claiming an exemption 
in farm implements and tools of the trade 
under O.C.G.A. § 44-13-100(a)(7) and for 
the purpose of avoiding a creditor’s lien 
under 11 U.S.C. § 522(f)(2)(B). South Atl. 
Prod. Credit Ass’n v. Jones, 87 B.R. 738, 
1988 Bankr. LEXIS 830 (Bankr. M.D. Ga. 
1988). 

Bankruptcy court sustained a trustee’s 
objection to a Chapter 7 debtor’s claim 
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that an interest in a tractor was exempt 
from creditors’ claims up to $3,500 under 
O.C.G.A. § 44-13-100(a)(3) because the 
tractor was a motor vehicle. The tractor 
was not a “motor vehicle” under § 44-13- 
100(a)(3) because the tractor was not de- 
signed to be used, nor ordinarily used, to 
transport people or property on roads. In 
re Matthews, No. JPS, 449 B.R. 833, 2011 
Bankr. LEXIS 2070 (Bankr. M.D. Ga. 
2011). 

“Tools of the trade” defined. — In 
Georgia, a tool of the trade is an imple- 
ment used by a person in that person’s 
work. Curry v. Dial Fin. Corp., 18 B.R. 
358, 1982 Bankr. LEXIS 4561 (Bankr. 
N.D. Ga. 1982). 

The term “tool of the trade” contem- 
plates that the person uses the tool with 
his hands, and that the person’s work 
requires some degree of manual skill. 
Curry v. Dial Fin. Corp., 18 B.R. 358, 1982 
Bankr. LEXIS 4561 (Bankr. N.D. Ga. 
1982). 

Tools of tile setter. — The tools used 
by a debtor in work as a tile setter might 
well be classified as tools of the trade for 
bankruptcy purposes. Curry v. Dial Fin. 
Corp., 18 B.R. 358, 1982 Bankr. LEXIS 
4561 (Bankr. N.D. Ga. 1982). 

A pickup truck used for transporta- 
tion to work is not a tool of the trade of the 
debtor and the lien may not be avoided. 
Curry v. Dial Fin. Corp., 18 B.R. 358, 1982 
Bankr. LEXIS 4561 (Bankr. N.D. Ga. 
1982). 

Tractor as tool of trade of farmer. — 
Bankruptcy court allowed a Chapter 7 
debtor’s claim that a tractor the debtor 
owned was exempt from creditors’ claims 
up to $1,500 under O.C.G.A. § 44-13- 
100(a)(7) because the debtor used the trac- 
tor to farm real property he owned with 
his wife, and it was a “tool of his trade.” 
However, the court sustained a trustee’s 
objection to the wife’s claim that she was 
also entitled to claim an exemption under 
§ 44-13-100(a)(7) because she did not 
drive the tractor and had not used the 
tractor to conduct farming operations. In 
re Matthews, No. JPS, 449 B.R. 833, 2011 
Bankr. LEXIS 2070 (Bankr. M.D. Ga. 
2011). 

Exemption of personal injury pay- 
ments. — Exemption for bodily injury 
claim can be based only on the exemption 
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statute, not on the assignability of the 
claim, and therefore the maximum 
amount which a debtor can claim as ex- 
empt under O.C.G.A. § 44-13-100 is 
$7,500.00. In re Geis, 66 B.R. 563, 1986 
Bankr. LEXIS 5048 (Bankr. N.D. Ga. 
1986). 

Even though a debtor’s interest in a 
personal injury claim was considered ex- 
empt property pursuant to O.C.G.A. § 44- 
13-100(a)(11)(D), it had to be included in 
her Chapter 13 plan as “disposable in- 
come” for use by the trustees to pay credi- 
tors, pursuant to 11 U.S.C. § 1325, be- 
cause the debtor’s regular income was 
sufficient to cover her monthly expenses. 
In re Springer, 338 B.R. 515, 2005 Bankr. 
LEXIS 760 (Bankr. N.D. Ga. 2005). 

Court had authority under 11 U.S.C. 
§ 329 over an attorney’s fees because the 
personal injury case in which the attorney 
represented the Chapter 13 debtor was 
connected to the bankruptcy case; the 
debtor filed for bankruptcy due to lost 
wages following the accident, and any 
claim in excess of the debtor’s exemption 
under O.C.G.A. § 44-13-100(a)(11)(D) 
would be property of the estate. In re 
Thornton, No. 04-51703-JDW, 2005 
Bankr. LEXIS 3145 (Bankr. S.D. Ga. Aug. 
8, 2005). 

Under O.C.G.A. § 44-13-100(a)(11)(B), 
a debtor could exempt compensation for 
lost future wages, notwithstanding the 
fact that the claim for lost future wages 
arose from a personal bodily injury. This 
was analogous to permitting an exemp- 
tion of a portion of a personal injury 
settlement or award under 11 U.S.C. 
§ 522(d)(11)(D) and a portion under 11 
U.S.C. § 522(d)(11)(E). In re Lowery, No. 
05-13536-WHD, 2007 Bankr. LEXIS 3729 
(Bankr. N.D. Ga. Sept. 24, 2007). 

It was undisputed that debtor had suf- 
fered serious injuries due to a 1996 colli- 
sion, including injuries to the neck, back, 
and shoulder, and the debtor testified that 
the debtor still required physical therapy, 
experienced back pain, and suffered from 
memory loss. In light of these circum- 
stances, a portion of the $25,000 payment 
was intended to compensate debtor for the 
actual bodily injuries that were suffered 
in the collision. Wasden v. Nationwide 
Mutual Ins. Co. (In re Weaver), No. 04- 
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4118, 2006 Bankr. LEXIS 4654 (Bankr. 
S.D. Ga. July 19, 2006). 

Due to injuries suffered in a 1996 colli- 
sion, it was undisputed that the debtor 
could neither continue in the debtor’s job 
as a clerical assistant nor continue studies 
to become an x-ray technician, and the 
debtor testified that the debtor had not 
had full-time employment since the colli- 
sion and that the debtor’s primary income 
had been in the form of payments from 
Social Security and pension. In light of 
debtor’s circumstances, a portion of the 
$25,000 payment was reasonably neces- 
sary to support the debtor and was in- 
tended to compensate the debtor for loss of 
future earnings due to the collision. Was- 
den v. Nationwide Mutual Ins. Co. (In re 
Weaver), No. 04-4118, 2006 Bankr. LEXIS 
4654 (Bankr. S.D. Ga. July 19, 2006). 

Allowance of $7,500.00 for debtor’s 
actual bodily injury was not unrea- 
sonable, where evidence showed debtor 
had a five percent permanent impairment 
to debtor’s shoulder. In re Howard, 169 
B.R. 77, 1994 Bankr. LEXIS 961 (Bankr. 
S.D. Ga. 1994). 

$15,000.00 loss-of-future-earnings 
exemption unreasonable. — Where a 
debtor’s current family income exceeded 
current expenses by approximately 
$500.00 per month, and the debtor’s pros- 
pects for the future suggested debtor’s 
income was likely to increase, and there 
was no showing that the debtor or a de- 
pendent of the debtor was dependent on 
the exemption to provide for their support, 
an exemption of $15,000.00 was unrea- 
sonable and was disallowed. In re How- 
ard, 169 B.R. 77, 1994 Bankr. LEXIS 961 
(Bankr. S.D. Ga. 1994). 

Award in age-discrimination ac- 
tion. — An award in favor of a bank- 
ruptcy debtor in an action under the fed- 
eral Age Discrimination in Employment 
Act, 29 U.S.C. § 621 et seq., was not 
“compensation of loss of future earnings” 
and was not exempt under O.C.G.A. § 44- 
13-100. In re Williams, 197 B.R. 398, 1996 
Bankr. LEXIS 713 (Bankr. M.D. Ga. 
1996). 

Workers’ compensation benefits are 
exempt in their entirety under the federal 
bankruptcy statute (11 U.S.C. § 522(d) 
(10)(C)), which provides for exemption, 
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regardless of amount, of disability, illness 
or unemployment benefits. In re Cain, 91 
B.R. 182, 1988 Bankr. LEXIS 1824 
(Bankr. N.D. Ga. 1988). 

Exempt status of workers’ compen- 
sation awards. — O.C.G.A. § 44-13-100 
did not need to address the exempt status 
of Workers’ Compensation awards again 
because there was a broad exemption al- 
ready in place; the statute did carve out 
the cash surrender values of life insurance 
policies, which were not already exempt, 
but placed a cap on the policies. Debtor’s 
life insurance cash surrender value ex- 
emption here was limited to the $2,000 set 
by § 44-13-100(a)(9). Roach v. Ryan (In re 
Ryan), No. 11-40712, 2012 Bankr. LEXIS 
784 (Bankr. S.D. Ga. Jan. 17, 2012). 

Denial of recoupment of disability 
benefits would not benefit other 
creditors because post-petition disability 
benefits are exempt under O.C.G.A. § 44- 
13-100(a)(2)(C); therefore, barring recoup- 
ment was not necessary to treat similarly 
situated creditors alike, because in no 
event would creditors have shared in the 
stream of benefit payments. Anthem Life 
Ins. Co. v. Izaguirre, 166 B.R. 484, 1994 
Bankr. LEXIS 548 (Bankr. N.D. Ga. 1994). 

Wrongful death annuity. — Annuity 
based upon a structured settlement for 
the wrongful death of debtor’s minor son 
qualified for exemption, where the annu- 
ity was created in consideration of debt- 
or’s age and, under the terms of the annu- 
ity, debtor was not entitled to cash in the 
annuity and could not invade the princi- 
pal in any manner. In re Wommack, 80 
B.R. 578, 1987 Bankr. LEXIS 1892 
(Bankr. M.D. Ga. 1987). 

Age as factor in annuity. — Supreme 
Court of Georgia holds that a debtor’s 
right to receive payments from an annuity 
is on account of age if there exists a causal 
connection between the right to payment 
and the debtor’s age; the requisite connec- 
tion may be established in a myriad of 
ways, proof of which is limited only by the 
circumstances under which the annuity is 
created and the terms and conditions of 
the annuity itself. Silliman v. Cassell, 292 
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Ga. 464, 738 S.E.2d 606, 2013 Ga. LEXIS 
157 (2013). 

For purposes of O.C.G.A. § 44-13- 
100(a)(2)(E), when determining whether a 
right to receive payment is on account of 
age, courts should focus on whether the 
right to payment is causally connected to 
the payee’s age, not on the payee’s intent 
in purchasing the annuity. Silliman v. 
Cassell, 292 Ga. 464, 738 S.E.2d 606, 2013 
Ga. LEXIS 157 (2013). 

Exemption of annuity contract. — 
Chapter 7 debtor’s interest in an annuity 
contract from a life insurance company 
was not exempt under O.C.G.A. § 44-13- 
100(a)(2) as it was not a contract to pro- 
vide benefits in lieu of earnings after re- 
tirement or a plan created to fill or 
supplement a wage or salary void and 
although the debtor had purchased the 
annuity in contemplation of retirement, 
the debtor had made only one contribution 
shortly before the filing of the bankruptcy 
case, had discretion to withdraw from the 
corpus, and had the option to decide at a 
later time to receive a fixed return on the 
investment. Goodman v. Bramlette (In re 
Bramlette), 333 B.R. 911, 2005 Bankr. 
LEXIS 2364 (Bankr. N.D. Ga. 2005). 

Annuity purchased by the debtor was 
exemptible under O.C.G.A. § 44-13- 
100(a)(2)(E) because: (i) the debtor in- 
tended the annuity to be a wage substi- 
tute and evidenced the debtor’s intent, not 
only in testimony, but by the payment 
option the debtor selected; (ii) the pay- 
ment option reflected no real return on the 
debtor’s investment but instead an intent 
to obtain income for the debtor’s life; (iii) 
there was no persuasive evidence that the 
purchase of the annuity was part of pre- 
bankruptcy planning; and (iv) the debtor 
did not have inappropriate control over 
the annuity. Silliman v. Cassell (In re 
Cassell), 443 B.R. 200, 2010 Bankr. 
LEXIS 4568 (Bankr. N.D. Ga. 2010), aff'd, 
713 F.3d 81, 2013 U.S. App. LEXIS 5811 
(11th Cir. 2013). 

Supreme Court of Georgia concludes 
that in deciding whether a particular an- 
nuity is of the type intended to come 
within the § 44-13-100(a)(2)(E) exemp- 
tion, the pertinent question is whether the 
annuity provides income as a substitute 
for wages and to make that determina- 
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tion, courts must consider the nature of 
the contract giving rise to the annuity, as 
well as the facts and circumstances sur- 
rounding the purchase of the annuity. 
Silliman v. Cassell, 292 Ga. 464, 738 
S.E.2d 606, 2013 Ga. LEXIS 157 (2013). 

Debtor’s ability to choose among several 
different plans for investment at the time 
the debtor purchased the annuity is not 
significant for exemption purposes under 
11 U.S.C. § 522(d)(10)(E), rather, what is 
relevant and legally significant in that 
analysis is the nature of the plan actually 
selected and the level of control a payee 
retains over the funds and payments 
thereafter. Silliman v. Cassell, 292 Ga. 
464, 738 S.E.2d 606, 2013 Ga. LEXIS 157 
(2018). 

Annuity did not fit within the scope of 
0.C.G.A. § 44-13-100 (a)(2)(E). The Annu- 
ity was not intended or designed to be a 
wage substitute; the nature of the annuity 
and the debtor’s control over the annuity 
aligned the annuity outside the scope of 
the Georgia exemptions. Wallace v. Mc- 
Farland (In re McFarland), 500 B.R. 279, 
2013 Bankr. LEXIS 4133 (Bankr. S.D. Ga. 
2013), aff'd, 516 B.R. 665, 2014 U.S. Dist. 
LEXIS 126866 (S.D. Ga. 2014). 

While the debtor may have intended the 
annuity to provide security for the debt- 
or’s wife upon the debtor’s death, O.C.G.A. 
§ 44-13-100(a)(2)(E) made clear that the 
exemption was limited to a debtor’s right 
to receive payment. Wallace v. McFarland 
(In re McFarland), 500 B.R. 279, 2013 
Bankr. LEXIS 4133 (Bankr. S.D. Ga. 
2013), affd, 516 B.R. 665, 2014 U.S. Dist. 
LEXIS 126866 (S.D. Ga. 2014). 

Annuity at issue fell outside the scope of 
“annuity” for purposes of O.C.G.A. § 44- 
13-100(a)(2) because it did not provide 
income as a substitute for wages. In re 
Sheffield, 507 B.R. 400, 2014 Bankr. 
LEXIS 900 (Bankr. S.D. Ga. 2014). 

Bankruptcy court did not clearly err in 
concluding that the bankruptcy debtor’s 
annuity was not an annuity within the 
meaning of the annuity exemption be- 
cause the annuity more closely resembled 
a nonexempt investment rather than a 
substitute for wages. McFarland v. Wal- 
lace, 516 B.R. 665, 2014 U.S. Dist. LEXIS 
126866 (S.D. Ga. 2014), affd, 790 F.3d 
1182, 2015 U.S. App. LEXIS 10451 (11th 
Cir. 2015). 
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Debtor’s annuity did not qualify for ex- 
emption under O.C.G.A. § 44-13- 
100(a)(2)(E) when the annuity was struc- 
tured more like a future investment than 
a substitute for wages, and the debtor 
conceded as much. McFarland v. Wallace 
(In re McFarland), 790 F.3d 1182, 2015 
U.S. App. LEXIS 10451 (11th Cir. 2015). 

Annuity payment reasonably nec- 
essary for living expenses. — Pension 
payments were found to be reasonably 
necessary for the support of the debtors 
and the debtors’ dependents in accordance 
with O.C.G.A. § 44-13-100(a)(2)(E) under 
the following circumstances: (i) the debt- 
ors documented in the debtors’ schedules 
that the debtors current average monthly 
income was $4,376; (ii) the debtors’ total 
monthly income included the debtors half 
of the annuity proceeds in the amount of 
$1,621; (iii) the debtors listed $4,318 as 
the average monthly expenses, leaving 
$58 as the average monthly net income; 
and (iv) the debtors also had three depen- 
dent daughters, and the debtors’ sched- 
ules showed that the pension payments 
were relied upon in order to pay the debt- 
ors’ reasonable and necessary living ex- 
penses. Baker v. Penton (In re Penton), 
No. 12-12167-WHD, 2013 Bankr. LEXIS 
1079 (Bankr. N.D. Ga. Feb. 15, 2018). 

Stock bonus and _ profitsharing 
plans not exempt. — The Georgia legis- 
lature intended that stock bonus and prof- 
itsharing plans were not to be included as 
exempt under O.C.G.A. § 44-13- 
100(a)(2)(E) and that the words “or simi- 
lar plan” were not to be extended to cover 
such plans. In re Gillespie, 63 B.R. 124, 
1985 Bankr. LEXIS 4964 (Bankr. N.D. Ga. 
1985). 

An unretired employee-debtor’s in- 
terest in an Employee Retirement In- 
come Security Act-qualified pension 
plan is not entitled to exemption under 
0.C.G.A. § 44-13-100(a)(2)(E), which only 
exempts payments under such a plan. In 
re Craddock, 62 B.R. 583, 1986 Bankr. 
LEXIS 5775 (Bankr. N.D. Ga. 1986), rev’d, 
No. C86-1815A, 1986 U.S. Dist. LEXIS 
15816 (N.D. Ga. Dec. 30, 1986). 

Tax shelter annuity. — Debtor’s tax 
shelter annuity did not meet the require- 
ments of O.C.G.A. § 44-13-100(a)(2.1), 
where the annuity plan was maintained 
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by an insurance company which was not a 
nonprofit corporation, and not by the 
state, its political subdivision, or the debt- 
or’s employer. In re Herndon, 102 B.R. 
893, 1989 Bankr. LEXIS 1301 (Bankr. 
M.D. Ga. 1989). 

Debtor’s tax shelter annuity failed to 
meet the exemption requirements of 
O.C.G.A. § 44-13-100(a)(2)(E), where the 
debtor was not receiving payments from 
the annuity which were necessary for 
debtors or debtor’s dependent’s support. 
In re Herndon, 102 B.R. 893, 1989 Bankr. 
LEXIS 1301 (Bankr. M.D. Ga. 1989). 

Exemption of Roth IRAs. — Chapter 
7 debtor was permitted to exempt the 
corpus of her Roth individual retirement 
account (IRA) under O.C.G.A. § 44-13- 
100(a)(2)(E) because federal judicial prec- 
edent interpreting 11 U.S.C. § 522(d)(10) 
concluded that the corpus was exempt, 
that precedent was instructional in deter- 
mining the Georgia General Assembly’s 
intent at the time the state statute was 
enacted, the amendments to the state 
statute regarding traditional IRAs did not 
preclude a conclusion of exemption as the 
Roth IRA was not in existence at the time 
the state statute was amended, and the 
Roth IRA was clearly a retirement vehicle. 
Goodman v. Bramlette (In re Bramlette), 
333 B.R. 911, 2005 Bankr. LEXIS 2364 
(Bankr. N.D. Ga. 2005). 

Repayment of retirement loan. — 
While the retirement account balance on 
the loan date of filing for bankruptcy is 
exempt, pursuant to O.C.G.A. § 44-13- 
100(a)(2.1)(C), only the equity in the ac- 
count is protected, not voluntary pay- 
ments to augment that equity. In re Aliffi, 
285 B.R. 550, 2002 Bankr. LEXIS 1528 
(Bankr. S.D. Ga. 2002). 

Exemption denied for Health Sav- 
ings Account. — Debtor was not entitled 
to claim the debtor’s health savings ac- 
count (HSA) as exempt because the debt- 
or’s HSA was not a substitute for wages, 
and it was not the type of illness benefit or 
right to receive payment on account of 
illness contemplated by O.C.G.A. § 44-13- 
100(a)(2)(C) and (E). In re Mooney, 503 
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B.R. 916, 2014 Bankr. LEXIS 29 (Bankr. 
M.D. Ga. 2014), affd, No. 1:14-CV-54, 
2015 U.S. Dist. LEXIS 22964 (M.D. Ga. 
Feb. 26, 2015). 

Exemption denied in former resi- 
dence in which debtor retained a se- 
curity interest. — Debtor was denied an 
exemption in the debtor’s former resi- 
dence under O.C.G.A. § 44-13-100(a)(1), 
since the debtor had sold the property and 
moved from it, retaining a security inter- 
est and receiving monthly payments, as it 
was no longer the debtor’s residence. In re 
Page, 289 B.R. 484, 2003 Bankr. LEXIS 93 
(Bankr. S.D. Ga. 2003). 

Requirement of title ownership in 
bankruptcy. — Debtor was entitled to 
claim the $20,000.00 exemption under 
O.C.G.A. § 44-13-100(a)(1) where the 
debtor’s spouse did not have title to the 
home and did not file bankruptcy with the 
debtor; the statute imposed no require- 
ment that the non-titled spouse also be in 
bankruptcy. In re Burnett, 303 B.R. 684, 
2003 Bankr. LEXIS 1721 (Bankr. M.D. 
Ga. 2003). 

Exemption limited where non-resi- 
dent spouse made no claim to the 
property. — Trustee’s objection to a 
debtor spouse’s Georgia homestead ex- 
emption claim under O.C.G.A. § 44-13- 
100(a)(1) for $17,000.00 was granted be- 
cause the spouse’s exemption was limited 
to $10,000.00 since: (1) the legislative in- 
tent was to protect the resident non- 
debtor spouse’s interest in property where 
only one spouse filed for bankruptcy and 
property was titled only in the debtor- 
spouse, which was not the case in the 
instant matter; (2) the interpretation 
urged by the spouse would have allowed 
each of two debtor spouses to claim a full 
$20,000.00 exemption in two separate 
residences so long as they filed two sepa- 
rate bankruptcy cases; and (3) the non- 
debtor spouse made no claim on the resi- 
dence. In re Neary, No. 03-97808, 2004 
Bankr. LEXIS 617 (Bankr. N.D. Ga. Apr. 
21, 2004). 

Bankruptcy debtor not entitled to 
exemption in note inherited by wife. 
— Chapter 7 debtor husband was not 
entitled to an exemption under O.C.G.A. 
§ 44-13-100(a)(6) in a promissory note 
that the debtor wife inherited from her 
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father because the debtor wife did not by 
her actions show an intent to convert the 
note into joint marital property. In re 
Malia, No. 09-42273-MGD, 2012 Bankr. 
LEXIS 1104 (Bankr. N.D. Ga. Feb. 7, 
2012). 

Wife without legal interest in inher- 
ited property. — Intention expressed by 
a husband who was joint debtor, with his 
wife, in a bankruptcy case under Chapter 
13, to convert the proceeds to be received 
by him upon the sale of real estate in 
which he had inherited an interest, was 
an insufficient basis on which to find that 
the wife was entitled to claim an exemp- 
tion in those proceeds under O.C.G.A. 
§ 44-13-100(a)(6) (Georgia) and 11 U.S.C. 
§ 522(b) because the nature of the wife’s 
interest therein was fixed as of the date of 
the Chapter 13 bankruptcy per 11 U.S.C. 
§ 348(f)(1) and on that date, the wife had 
no legal interest in the inherited property. 
In re Garner, No. G12-20065-REB, No. 
G12-20065-REB, 2012 Bankr. LEXIS 
4420 (Bankr. N.D. Ga. July 23, 2012). 

Payments to disabled adult in 
Chapter 13. — Trustee’s objection to a 
debtor’s exemption claim per 11 U.S.C. 
§ 522 and O.C.G.A. § 44-13-100(a)(2)(D) 
(2002) as to payments received from the 
debtor’s deceased father’s business inter- 
ests was sustained because the trustee 
met the trustee’s burden of proof per Fed. 
R. Bankr. P. 4003, to show that the pay- 
ments, even if properly deemed, at their 
inception, to constitute “support” arising 
from a “domestic relations” order in effect 
when the debtor was 16 years old, such 
payments could no longer be considered 
“support” given that the debtor was 56 
years old and the purported obligor was 
dead. Webster v. Aldrich, 403 B.R. 766, 
2009 Bankr. LEXIS 702 (Bankr. M.D. Ga. 
2009). 

Household goods exemption under 
O.C.G.A. § 44-13-100(a)(4) limited by 
11 U.S.C. § 544(f)(4)(A). — Although a 
debtor’s two televisions and two comput- 
ers both were household goods that could 
be exempted under O.C.G.A. § 44-13- 
100(a)(4),. a creditor’s lien could be 
avoided only against one television and 
one computer pursuant to 11 U.S.C. 
§ 544(f)(4)(A). Alawnmower qualified as a 
household good under state law and fed- 
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eral law, but a camera, while a household 
good under state law, did not qualify un- 
der § 544(f)(4)(A). First Franklin Fin. v. 
Yawn (In re Yawn), No. 09-21472, 2010 
Bankr. LEXIS 486 (Bankr. S.D. Ga. Feb. 5, 
2010). 

Exemptions exceeding cap. — Chap- 
ter 13 trustee’s objection to the claimed 
exemptions in the debtor’s checking ac- 
count, savings account, and three future 
federal tax refunds was sustained where 
the amount exceeded the O.C.G.A. § 44- 
13-100(a)(6) cap by $50.00. In re Myles, 
No. 05-92125-MHM, 2006 Bankr. LEXIS 
863 (Bankr. N.D. Ga. Mar. 8, 2006). 

Pursuant to Fed. R. Bankr. P. 1009, a 
Chapter 7 debtor was not permitted to 
amend her claim of exemption under 
O.C.G.A. § 44-13-100(b)(6) after the 
Chapter 7 trustee had filed an objection 
and after certain property the debtor 
claimed was destroyed because to do so 
would have been inequitable and would 
have hindered the diligent administration 
of the bankruptcy estate by the trustee. In 
re Price, No. 06-62721-MGD, 2006 Bankr. 
LEXIS 3247 (Bankr. N.D. Ga. Sept. 20, 
2006). 

When husband and wife debtors sought 
to exempt their income tax refunds, pur- 
suant to O.C.G.A. § 44-13-100(a)(6), the 
procedure set forth in In re Crowson, 431 
B.R. 484, 489 (10th Cir. B.A.P. 2010) was 
to be followed. Each debtor was treated 
separately under 11 U.S.C. § 522(m), and 
Georgia law had no presumption of equal 
ownership of property between spouses 
under O.C.G.A. § 19-3-9. In re Evans, 449 
B.R. 827, 2010 Bankr. LEXIS 5367 
(Bankr. N.D. Ga. 2010). 

Amendment of exemption. — Debtor 
was allowed to amend debtor’s schedules, 
after a delay of more than one year, to 
claim an exemption in a checking account 
pursuant to O.C.G.A. § 44-13-100(a)(6) 
and which would have resulted in avoid- 
ing a judicial lien where the initial error 
in reporting the correct balance in the 
checking account was the attorney’s fault, 
and thus there was no bad faith on the 
debtor’s part; the creditor would not have 
been prejudiced as the debtor would have 
reaped the same benefit from amending 
the schedules that the debtor would have 
received had the debtor filed the amend- 
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Applicability of Exemption to 
Particular Property, Persons, and 
Situations (Cont'd) 


ments a year ago. In re Spice, No. 03- 
43255-JDW, 2005 Bankr. LEXIS 3144 
(Bankr. M.D. Ga. July 11, 2005). 

Bankruptcy debtors entitled to ex- 
emption in property. — See Orsburn v. 
Diners Club, Inc., 35 B.R. 217, 1983 
Bankr. LEXIS 5047 (Bankr. N.D. Ga. 
1983). 

After considering various dictionary 
definitions of the word “dependent” and 
Fed. R. Bankr. P. 4003(c), a court con- 
cluded that a Chapter 7 trustee failed to 
carry the burden of proving that the debt- 
ors’ 22 year-old daughter and grandson 
were not their “dependents” at the time of 
the bankruptcy filing to qualify for a resi- 
dential exemption under O.C.G.A. § 44- 
13-100(a)(1); the debtors had the pre- 
sumption of validity in their favor, and the 
limited evidence on dependency, including 
the fact that the debtors claimed them as 
dependents on their income tax return 
and that the daughter did not have steady 
employment, supported the conclusion 
that the daughter and grandson were de- 
pendents. In re Holt, 357 B.R. 917, 2006 
Bankr. LEXIS 3512 (Bankr. M.D. Ga. 
2006). 

Chapter 7 debtor was entitled to claim 
that funds the debtor’s employer withheld 
from the debtor’s wages and remitted to a 
Georgia court were exempt from creditors’ 
claims under O.C.G.A. § 44-13-100(a)(6) 
because the debtor still had the right at 
the time the debtor declared bankruptcy 
to file a traverse under O.C.G.A. § 18- 
4-93 to an affidavit a creditor filed when 
the creditor garnished the debtor’s wages. 
Because the debtor retained an interest in 
the funds, the funds became the property 
of the debtor’s bankruptcy estate under 11 
U.S.C. § 541(a)(1) and could be exempted 
from the creditors’ claims, and a lien the 
creditor held on the funds could be 
avoided under 11 U.S.C. § 522(f). In re 
Williams, 460 B.R. 915, 2011 Bankr. 
LEXIS 5193 (Bankr. N.D. Ga. 2011). 

Creditor failed to meet the creditor’s 
burden of proof with respect to the credi- 
tor’s objection to a debtor’s IRA exemp- 
tions as the debtor had funds in a pension 
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plan that were exemptible under the 
Bankruptcy Code and Georgia law before 
the debtor’s fraudulent acts that gave rise 
to a nondischargeable debt and, while the 
debtor subsequently converted the pen- 
sion funds to IRA accounts, the debtor did 
not convert non-exempt assets to exempt 
assets. Santa Ana Unified Sch. Dist. v. 
Montgomery (In re Montgomery), No. 11- 
82598-MGD, 2013 Bankr. LEXIS 4295 
(Bankr. N.D. Ga. Sept. 18, 2013). 

Chapter 7 debtor’s cluster of cash with- 
drawals and checks written to cash imme- 
diately preceding the debtor’s bankruptcy 
filing and the debtor’s evasive testimony 
about what the debtor did with the cash 
strongly implied that the debtor was emp- 
tying the debtor’s account and hiding cash 
in anticipation of filing the debtor’s case 
and that the debtor was still in possession 
of the cash. Thus, the debtor was ordered 
to turn over the cash, less the debtor’s 
$300 Georgia exemption in money in the 
debtor’s checking account, to the trustee. 
Overstreet v. Ricks (In re Ricks), No. 13- 
60100, 2013 Bankr. LEXIS 3355 (Bankr. 
S.D. Ga. July 15, 2013). 

Chapter 13 debtors who purchased a 
7.5-acre tract of unimproved land and 
subsequently gave a creditor a security 
interest in part of the property were al- 
lowed under O.C.G.A. § 44-13-100 to 
claim both the portion of the property that 
was encumbered and the portion of the 
property that was unencumbered as their 
homestead because the debtors lived in a 
manufactured home the debtors installed 
on the property and treated the entire 7.5 
acres as the debtors’ residence; Georgia 
bankruptcy courts that had discussed a 
method for determining whether adjoined 
parcels of land were part of a debtor’s 
residence had focused on how debtors 
used the property. Goodman v. Vaughn (In 
re Vaughn), No. 13-13062-WHD, 2014 
Bankr. LEXIS 2189 (Bankr. N.D. Ga. Apr. 
30, 2014). 

Bankruptcy debtors not entitled to 
exemption in property. — Court sus- 
tained a Chapter 7 trustee’s objection to 
an exemption in real and personal prop- 
erty for the debtors’ block house property 
after finding no authority in the language 
of O.C.G.A. § 44-13-100(a)(1) or in case 
law that allowed them to exempt equity in 
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a property adjacent to their residence that 
was leased to a residential tenant; clearly, 
the block house property was not used by 
the debtors or their dependents as a resi- 
dence as required by the statute. In re 
Holt, 357 B.R. 917, 2006 Bankr. LEXIS 
3512 (Bankr. M.D. Ga. 2006). 

Chapter 7 trustee and a junior lien- 
holder’s carve-out agreement provided 
that the latter would receive some of the 
proceeds from the 11 U.S.C. § 363 sale of 
the debtors’ home and that the trustee 
would receive the remainder after paying 
the first-priority lien; the debtors’ state- 
law exemptions did not apply to the funds 
received by the estate under the carve-out 
agreement as the exemptions could not 
have attached to the property as of the 
petition date because it was wholly under- 
water, and the trustee’s carve-out repre- 
sented the value added from the trustee’s 
efforts and powers, not the value of the 
property itself. In re Diener, No. 11-83085 
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- MHM, 2015 Bankr. LEXIS 2235 (Bankr. 
N.D. Ga. July 1, 2015). 

Although a profit-sharing plan a Chap- 
ter 7 debtor established while the debtor 
owned a home-building company was not 
covered by ERISA because the debtor was 
the only trustee and beneficiary of the 
plan, money in the plan could still be 
exempted from creditors’ claims under 11 
U.S.C. § 541 if the plan was a qualified 
plan under 26 U.S.C. § 401; however, the 
evidence did not support the debtor’s 
claim that even assuming that money in 
the plan was property of the debtor’s 
bankruptcy estate, the debtor could ex- 
empt plan funds from the creditors’ claims 
pursuant to O.C.G.A. § 44-13-100 and 11 
U.S.C. § 522 because the debtor was not 
able to show the debtor had obtained a 
favorable opinion letter from the IRS. 
RES-GA Dawson, LLC v. Rogers (In re 
Rogers), 538 B.R. 158, 2015 Bankr. LEXIS 
3228 (Bankr. N.D. Ga. 2015). 


OPINIONS OF THE ATTORNEY GENERAL 


Homestead exemption in former 
law. — A taxpayer’s assertion of the statu- 
tory homestead exemption contained in a 
former law would not prevent the Rev- 


enue Department from levying upon the 
taxpayer’s personal automobile to satisfy 
delinquent state taxes. 1983 Op. Att’y 
Gen. No. 83-14. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
40 Am. Jur. 2d, Homestead, § 150 et 
seq. 
C.J.S. 
40 C.J.S., Homesteads, § 170. 
ALR. 


Jewelry and clothing as within debtor’s 
exemptions under state statutes, 44 
A.L.R.6th 481. 

Construction and application of exemp- 
tion for firearms under state law, 46 
A.L.R.6th 401. 

Constitutionality of state bankruptcy- 
specific exemptions under supremacy 
clause and bankruptcy clause of U.S. Con- 
stitution (U.S. Const., Art. VI, cl. 2 and 
Art. I, § 8, cl. 4), 77 A.L.R.6th 273. 

Validity, construction, and application 


of state exemption statutes for proceeds of 
personal injury or wrongful death law- 
suits, 99 A.L.R.6th 481. 

Construction and application of state 
exemptions for health aids, 100 A.L.R.6th 
251. 

What constitutes state or local law that 
is applicable on date of filing of bank- 
ruptcy petition for purposes of applying 11 
U.S.C.A. § 522(b)(3)(A) or its predecessor 
in opt-out states, 76 A.L.R. Fed. 2d 333. 

Nonspousal inherited individual retire- 
ment account as exempt property in bank- 
ruptcy, 83 A.L.R. Fed. 2d 193. 

Individual retirement accounts as ex- 
empt property in bankruptcy, 133 A.L.R. 
Fed. 1. 


44-13-101. Method of obtaining exemption. 
Every debtor seeking the benefit of Code Section 44-13-100 or, if he 
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refuses, his wife or any person acting as her next friend shall make out 
a schedule of the property claimed to be exempt and shall return the 
schedule to the judge of the probate court of the county without making 
any application for homestead; and it shall not be necessary to publish 
the schedule in a newspaper. The judge shall record the schedule in a 
book to be kept by him for that purpose; and, when land out of his 
county is exempted, he shall transmit the schedule to the judge of the 
probate court of the county in which the land is located for recording in 


like manner. 


History. 

Laws 1822, Cobb’s 1851 Digest, p. 385; 
Code 1863, § 2014; Code 1868, § 2014; 
Ga. L. 1870, p. 74, § 1; Code 1873, § 2041; 


Code 1882, § 2041; Civil Code 1895, 
§ 2867; Ga. L. 1898, p. 52, § 1; Civil Code 
1910, p. 3417; Code 1933, § 51-1401. 


JUDICIAL DECISIONS 


Duty of probate court. — O.C.G.A. 
§ 44-13-101 does not require the probate 
judge to enter approval on the schedule of 
property filed by a debtor seeking its ben- 
efit. Carrie v. Carnes, 145 Ga. 184, 88 S.E. 
949, 1916 Ga. LEXIS 229 (1916). 

Federal bankruptcy debtors ex- 
empt from O.C.G.A. § 44-13-101. — The 
federal Bankruptcy Code, rules, and offi- 
cial forms, rather than Georgia law, apply 
and control in prescribing the procedure 
whereby exemptions are to be claimed in a 
bankruptcy case, and, as a result, debtors 
in bankruptcy are not required to comply 
with O.C.G.A. § 44-13-101. Caruthers v. 
Fleet Fin., Inc., 87 B.R. 723, 1988 Bankr. 
LEXIS 825 (Bankr. N.D. Ga. 1988). 

Where land lies in more than one 
county, the record must be made in each 
of the counties where the land set apart is 
situated. McLamb & Co. v. Lambertson, 4 
Ga. App. 552, 4 Ga. App. 553, 62 S.E. 107, 
1908 Ga. App. LEXIS 475 (1908). 

Contents of schedule. — The sched- 
ule filed by an insolvent debtor should 
contain a list of the property which the 
debtor owned at the time of filing the 
same. Johnson v. Martin, 25 Ga. 268, 1858 
Ga. LEXIS 66 (1858). 

Sufficiency of description. — In a 
statutory homestead the description of the 
property should be sufficiently definite to 
impart notice of the property home- 
steaded. Arnold v. Faulk, 19 Ga. App. 797, 
92 S.E. 294, 1917 Ga. App. LEXIS 364 
(1917); Worley v. Arnold, 74 Ga. App. 772, 


41 S.E.2d 568, 1947 Ga. App. LEXIS 695 
(1947). 

Owner of property must be dis- 
closed. — The schedule of exempt prop- 
erty must, on its face, disclose in express 
terms or by reasonable implication, whose 
property it is that the schedule is meant to 
comprehend and secure. Mapp v. Long, 62 
Ga. 568, 1879 Ga. LEXIS 574 (1879). 

Property within specified classes. 
— A schedule of property returned to the 
ordinary (now probate judge) as required 
by O.C.G.A. § 44-13-101 must be of par- 
ticular property falling within the classes 
specified in the statute. Kendall v. Parker, 
146 Ga. 260, 91 S.E. 31, 1916 Ga. LEXIS 
699 (1916). 

Taking both homesteads prohib- 
ited. — An applicant for a homestead is 
not authorized to take both the statutory 
and the constitutional homesteads. Wor- 
ley v. Arnold, 74 Ga. App. 772, 41 S.E.2d 
568, 1947 Ga. App. LEXIS 695 (1947). 

Wife obtaining exemption. — The 
wife may obtain an exemption under 
O.C.G.A. § 44-13-101 where the husband 
refuses. Connally v. Hardwick, 61 Ga. 501, 
1878 Ga. LEXIS 169 (1878). 

Refusal of husband essential. — It is 
essential to the validity of a schedule filed 
by the wife for the purpose of having the 
property of the husband set apart as ex- 
empt that it shall affirmatively appear in 
the schedule that the husband refused to 
file the same; and if this fact does not so 
appear, the schedule, though recorded, is 
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void, and may be collaterally attacked in 
any court of competent jurisdiction in 
which the creditors of the husband are 
seeking to subject the property embraced 
in the schedule to the payment of the 
husband’s debts. Mutual Benefit Bldg. 
Ass’n v. Tanner, 96 Ga. 338, 23 S.E. 403, 
1895 Ga. LEXIS 76 (1895); Davis v. Lump- 
kin, 106 Ga. 582, 32 S.E. 626, 1899 Ga. 
LEXIS 730 (1899); Marcrum v. Washing- 
ton, 109 Ga. 296, 34 S.E. 585, 1899 Ga. 
LEXIS 640 (1899); Hirsch Bros. & Co. v. 
Stinson, 112 Ga. 348, 37 S.E. 365, 1900 
Ga. LEXIS 154 (1900). See also Sheppard 
v. Davis, 22 Ga. App. 733, 97 S.E. 262, 
1918 Ga. App. LEXIS 722 (1918). 
Resort to equity unnecessary. — 
Where the widow of an insolvent intestate 
proceeds to obtain an exemption of per- 
sonal property, there is no necessity to 
resort to equity to prevent the property 
from being seized and sold by a creditor of 
the intestate pending the filing and record 
of her schedule, or after such filing and 
record. Her remedy to recover the prop- 
erty from one having unlawful possession 
is by possessory warrant in a proper case, 
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or by trover. Morgan v. Community Loan 
& Inv. Co., 195 Ga. 675, 25 S.E.2d 413, 
1948 Ga. LEXIS 550 (1943). 

Amendment of schedule. — If the 
applicant fails to describe the property 
with sufficient certainty to identify it the 
applicant may amend the schedule by 
giving a sufficiently accurate and definite 
description. Redding v. Lennon, 112 Ga. 
491, 37 S.E. 711, 1900 Ga. LEXIS 214 
(1900). 

A void schedule may be disre- 
garded by an officer, and the property 
therein set forth be levied on. Kendall v. 
Parker, 146 Ga. 260, 91 S.E. 31, 1916 Ga. 
LEXIS 699 (1916). 

Fullness of schedule question for 
jury. — See Mims v. Lockett, 20 Ga. 474, 
1856 Ga. LEXIS 86 (1856). 

Description held sufficient. — See 
McNair v. Fortner, 149 Ga. 354, 149 Ga. 
654, 101 S.E. 772, 1920 Ga. LEXIS 357 
(1920). 

Description held insufficient. — See 
Barfield v. Reynolds Banking Co., 40 Ga. 
App. 305, 40 Ga. App. 335, 149 S.E. 302, 
1929 Ga. App. LEXIS 142 (1929). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 128 et 
seq. 40 Am. Jur. 2d, Homesteads, § 77 et 
seq. 


ALR. 
Homestead right of cotenant as affect- 
ing partition, 140 A.L.R. 1170. 


44-13-102. Survey and plat of exempted land; return to probate 


court; recordation. 


Upon an application by a debtor, it shall be the duty of the county 


surveyor or any other surveyor if there shall be no county surveyor to 
lay off the land allowed to the debtor’s family under this article and 
make a plat of the same, which plat shall be returned to the judge of the 
probate court within 15 days after the application is made to the 
surveyor by the debtor, and recorded as provided for in Code Section 
44-13-101. 


History. § 2868; Civil Code 1910, § 3418; Code 


Laws 1841, Cobb’s 1851 Digest, p. 389; 
Laws 1843, Cobb’s 1851 Digest, p. 390; 
Code 1863, § 2015; Code 1868, § 2015; 
Code 1873, § 2042; Ga. L. 1878-79, p. 69, 
§ 1; Code 1882, § 2042; Civil Code 1895, 


1938, § 51-1402; Ga. L. 1982, p. 3, § 44. 
Cross references. 

Authority of county surveyor to estab- 
lish fees for making plat of homestead, 
affidavit, and return, § 36-7-9. 
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Appointment of person to perform du- 
ties of county surveyor when no such office 
exists in county, § 36-7-13. 


PROPERTY 
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JUDICIAL DECISIONS 


Quantity of land. — O.C.G.A. § 44- 
13-102 does not apply to a case where the 
quantity of land owned by the defendant 
is less than that exempted. Rogers v. 
Hawkins, 20 Ga. 200, 1856 Ga. LEXIS 37 
(1856); Connally v. Hardwick, 61 Ga. 501, 
1878 Ga. LEXIS 169 (1878); Pritchard v. 
Ward, 64 Ga. 446, 1879 Ga. LEXIS 102 
(1879); Clark v. Kinney, 177 Ga. 864, 171 
S.E. 763, 1933 Ga. LEXIS 449 (1933). 


Plats made by another than county 
surveyor. — Under O.C.G.A. § 44-13- 
102, when it is shown that the plats were 
made by another than the county sur- 
veyor, the law will presume there was no 
county surveyor. Dunagan v. Stadler, 101 
Ga. 474, 29 S.E. 440, 1897 Ga. LEXIS 248 
(1897). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
31 Am. Jur. 2d, Exemptions, § 79 et seq. 
40 Am. Jur. 2d, Homesteads, § 140 et seq. 


44-13-103. Objections to survey or to valuation of improve- 
ments; application to probate court; appointment of 
appraisers; alterations in survey. 


Should any creditor, for any cause, desire to dispute the propriety of 


the survey or the value of the improvements, he may make application 
to the judge of the probate court and give notice to the debtor thereof. 
Thereafter, the judge may appoint three appraisers to view the survey 
and to value the improvements; and, on their return, the judge may 
direct the surveyor to make such alterations as shall, in his judgment, 
be conformable to law. It shall be a valid ground of objection to the 
propriety of any survey that the same has been so made by a disregard 
of the shape and location of the entire tract as to injure unjustly or 
needlessly the value of any land left unexempted. 


History. 
Orig. Code 1863, § 2016; Code 1868, 
§ 2016; Code 1873, § 2043; Ga. L. 1878- 


79, p. 69, § 2; Code 1882, § 2043; Civil 
Code 1895, § 2869; Civil Code 1910, 
§ 3419; Code 1933, § 51-1403. 


JUDICIAL DECISIONS 


Appointment of appraisers. — The 
appointment of appraisers to view the 
survey and value the improvements of 
realty claimed as exempt is but prelimi- 


nary to judicial action, and is not the 
subject of appeal to the superior court. 
Bangs v. McLeod, 63 Ga. 162, 63 Ga. 163, 
1879 Ga. LEXIS 149 (1879). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 
31 Am. Jur. 2d, Exemptions, §§ 135, 
137. 40 Am. Jur. 2d, Homesteads, § 83. 


44-13-104. Town property worth more than $500.00; sale and 
reinvestment. 


If the debtor in value owns real property in town which exceeds the 
sum of $500.00 and it cannot be so divided as to give that amount to his 
family, he may give notice to the officer levying thereon. When the 
proceeds of the sale are distributed, the court shall order $500.00 of the 
same to be invested by some proper person in a home for the family of 
the debtor, which home shall be exempt as if laid off under this article. 


History. 
Orig. Code 1863, § 2017; Code 1868, 
§ 2017; Code 1873, § 2044; Code 1882, 


§ 2044; Civil Code 1895, § 2870; Civil 
Code 1910, § 3420; Code 1933, § 51-1404. 


JUDICIAL DECISIONS 


Time of notice. — The notice may be 
after the levy, but before the sheriff pays 
out the money. Ragland v. Moore, Trimble 
& Co., 51 Ga. 476, 1874 Ga. LEXIS 169 
(1874). 

Sale under security deed. — When 
town property set apart as a homestead is 
about to be sold under a security deed 
given by a husband, the debtor’s wife 
cannot by giving notice have proceeds of 
the sale held up to be invested in other 
realty for a statutory homestead. Evans v. 
Piedmont Natl Bldg. & Loan Ass’n, 118 
Ga. 880, 45 S.E. 693, 1903 Ga. LEXIS 751 
(1903). 

Prior judgments. — Where prior judg- 


ments were obtained against a husband, 
the wife was later entitled to $500.00 in 
proceeds of town property sold under the 
judgments. Maxey, Jordan & Co. v. Loyal, 
38 Ga. 531, 1868 Ga. LEXIS 116 (1868). 
Time of improvements. — Improve- 
ments upon a homestead, to become or to 
partake of the nature of purchase money, 
must be made after the homestead has 
been set apart; for from the very nature of 
the case there can be no improvement of a 
homestead until there has actually been a 
homestead granted. Wright v. Carolina 
Portland Cement Co., 177 Ga. 564, 170 
S.E. 795, 1933 Ga. LEXIS 357 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
40 Am. Jur. 2d, Homesteads, $§ 30, 32, 
37. 


C.J.S. 
40 C.J.S., Homesteads, § 33. 


44-13-105. Sale of property subject to encumbrance of home- 


stead. 


If, from any cause, the exempt land has not been laid off when the 
remainder of the land is offered for sale, the purchaser shall buy subject 
to the encumbrance of the homestead if he was given notice of the 


exemption. 


389 


44-13-105 


History. 
Orig. Code 1863, § 2018; Code 1868, 
§ 2018; Code 1873, § 2045; Code 1882, 


PROPERTY 


44-13-106 


§ 2045; Civil Code 1895, § 2871; Civil 
Code 1910, § 3421; Code 1933, § 51-1405. 


JUDICIAL DECISIONS 


Pending application. — If, at the 
time of the sale of land by the sheriff, an 
application is pending for a homestead in 
favor of the family of the defendant, and 
notice thereof is given at the sale, the 
purchaser buys under O.C.G.A. § 44-13- 
105 subject to the homestead. Kilgore v. 
Beck, 40 Ga. 293, 1869 Ga. LEXIS 88 
(1869); Faircloth v. St. Johns, 44 Ga. 603, 
1872 Ga. LEXIS 376 (1872); Rogers v. 
Kimsey, 163 Ga. 146, 135 S.E. 497, 1926 
Ga. LEXIS 48 (1926). 

Notice of application. — A person 
who has applied for an injunction to enjoin 
the sale of the land under an execution 


against that person, in which land the 
person claims a homestead on the ground 
of age and infirmity, is protected by giving 
notice of an application for homestead, 
provided, of course, it should be deter- 
mined that the person is entitled to the 
homestead. Adams v. Grizzard, 171 Ga. 
780, 156 S.E. 689, 1931 Ga. LEXIS 464 
(1931). 

Illegal sale of a homestead does not 
divest property of its character as such. 
Evans v. Piedmont Nat’ Bldg. & Loan 
Ass’n, 118 Ga. 880, 45 S.E. 693, 1903 Ga. 
LEXIS 751 (1903). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 13, 134, 
138, 146. 40 Am. Jur. 2d, Homesteads, 
§§ 83 et seq., 110 et seq. 


C.J.S. 
40 C.J.S., Homesteads, §§ 95 et seq., 
148, 154. 


44-13-106. Use of exempted property. 


The property exempt under this article shall be for the use and 
benefit of the family of the debtor from whose estate the property has 
been exempted and allowed. Upon the death of the wife or her 
subsequent marriage, the property shall remain for the support and 


benefit of the minor children of the debtor during their minority. 


History. 

Orig. Code 1863, § 2021; Ga. L. 1865- 
66, p. 29, § 2; Code 1868, § 2021; Code 
1873, § 2048; Ga. L. 1880-81, p. 69, § 1; 


Code 1882, § 2048a; Civil Code 1895, 
§ 2874; Civil Code 1910, § 3424; Code 
1933, § 51-1503; Ga. L. 1982, p. 3, § 44. 


JUDICIAL DECISIONS 


Termination of homestead. — The 
exemption of land taken by a father for 
the benefit of his minor son ceases when 
the son reaches majority. Blalock v. Den- 
ham, 85 Ga. 646, 11 S.E. 1038, 1890 Ga. 
LEXIS 123 (1890); Rogers v. Kimsey, 177 
Ga. 839, 171 S.E. 707, 1933 Ga. LEXIS 
442 (1933). 

Exemption for family as a whole. — 
Where it appeared from a plat in the record 


that the exemption consisted of 50 acres of 
land to the head of a family, and six adjacent 
tracts of five acres each to six named chil- 
dren, the homestead was nevertheless to be 
considered as a tract of 80 acres of land 
claimed and set apart for the use and benefit 
of the family as a whole, and not as consist- 
ing of seven distinct homesteads. Rogers v. 
Kimsey, 177 Ga. 839, 171 S.E. 707, 1933 Ga. 
LEXIS 442 (1938). 
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Possessory warrant. — The posses- 
sion of the head of the family is for the use 
of the wife and children, and the wife can 
recover by possessory warrant property 
which is taken from him. Tucker v. Ed- 
wards, 71 Ga. 602, 1883 Ga. LEXIS 231 
(1883). 


EXEMPTIONS FROM LEVY AND SALE 


44-13-107 


Enjoining interference with posses- 
sion. — A proceeding to enjoin an inter- 
ference with the right of possession by the 
beneficiaries of property set apart as 
homestead may properly be instituted di- 
rectly by them. Pritchett v. Davis, 101 Ga. 
236, 28 S.E. 666, 1897 Ga. LEXIS 204 
(1897). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 32, 132. 
40 Am. Jur. 2d, Homestead, §§ 148, 155, 
156, 166, 167. 


C.J.S. 
40 C.J.S., Homesteads, § 167 et seq. 


44-13-107. Exempted property subject to levy and sale for pur- 
chase money and taxes. 


Property exempted from levy and sale as provided for in this article 
shall not be exempt from levy and sale for the purchase money or for the 
state and county or municipal taxes. 


History. 


Ga. L. 1874, p. 19, § 1; Code 1882, 


§ 2046a; Civil Code 1895, § 2873; Civil 
Code 1910, § 3423; Code 1933, § 51-1502. 


JUDICIAL DECISIONS 


Personalty set apart is not subject to 
levy and sale except for purchase money 
and taxes under O.C.G.A. § 44-13-107. 
Gray Bros. v. Higgs, 18 Ga. App. 22, 88 
S.E. 709, 1916 Ga. App. LEXIS 85 (1916). 
See also Moseman v. Comer, 160 Ga. 106, 
127 S.E. 406, 1925 Ga. LEXIS 96 (1925). 

O.C.G.A. § 44-13-107 limits the right 
of a creditor to claim the security of 
after-acquired property only if such 
property is acquired within ten days of the 
execution of the promissory note. 
Smathers v. Fulton Fed. Sav. & Loan 
Ass'n, 653 F.2d 977, 1981 U.S. App. LEXIS 
18429 (5th Cir. 1981). 

Consumer goods may not be made 
subject to a deed to secure debt un- 
less they are acquired within ten 
days of the execution of the deed. 
Smathers v. Fulton Fed. Sav. & Loan 
Ass’n, 653 F.2d 977, 1981 U.S. App. LEXIS 
18429 (5th Cir. 1981). 

Lender not required to include as 
security interest anything of no value 
to borrower. — The law does not require 


that a lender include as a security interest 
on the disclosure statement anything 
which has no value to the borrower. 
Smathers v. Fulton Fed. Sav. & Loan 
Ass’n, 653 F.2d 977, 1981 U.S. App. LEXIS 
18429 (5th Cir. 1981). 

A borrower may not claim a home- 
stead exemption against a purchase 
money security deed holder. Smathers 
v. Fulton Fed. Sav. & Loan Ass’n, 653 F.2d 
977, 1981 U.S. App. LEXIS 18429 (5th Cir. 
1981). 

Mortgage. — O.C.G.A. § 44-13-107 ap- 
plies to a mortgage executed for the pur- 
chase money of land prior to its passage. 
Harris v. Glenn, 56 Ga. 94, 1876 Ga. 
LEXIS 215 (1876). 

Mortgage lien. — A mortgage lien 
given to a merchant for supplies, fertilizer, 
etc., to enable the mortgagor to make a 
crop, is not superior to the statutory ex- 
emption, and the personal property so set 
apart as exempt is not subject to be seized 
and sold under an execution issued on a 
foreclosure of the mortgage. Jones v. Spill- 
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ers, 9 Ga. App. 473, 71 S.E. 777, 1911 Ga. 
App. LEXIS 187 (1911). 

Lien survives discharge. — When a 
debtor filed the debtor’s 2008 state income 
tax return four days after the filing of the 
debtor’s Chapter 7 case, the debtor’s tax 
liability for that year was excepted from 
discharge under 11 U.S.C. 
§ 523(a)(1)(B)G). Even though the debt- 
or’s liability for the year 2007 was subject 
to discharge, the Georgia Department of 
Revenue’s tax lien survived the discharge 
and attached to any exempt property of 
the debtor. Wellborn v. Ga. Dep't of Rev- 
enue (In re Wellborn), No. G12-20748- 
REB, 2012 Bankr. LEXIS 4632 (Bankr. 
N.D. Ga. Aug. 20, 2012). 

Landlord’s lien for rent. — The land- 
lord’s special lien for rent upon the crops 
raised on the rented premises is superior 
to an exemption set apart in such crops 
under the provisions of O.C.G.A. § 44-13- 


PROPERTY 


44-13-108 


107. Shirling v. Kennon, 119 Ga. 501, 46 
S.E. 630, 1904 Ga. LEXIS 252 (1904). 

A landlord’s lien for supplies is su- 
perior to an exemption in the crops, being 
in the nature of purchase money. Mose- 
man v. Comer, 160 Ga. 106, 127 S.E. 406, 
1925 Ga. LEXIS 96 (1925). 

Debt for fertilizers. — Land ex- 
empted is not subject to a debt for fertil- 
izers used thereon. Wilcox, Ives & Co. v. 
Cowart, 110 Ga. 320, 35 S.E. 283, 1900 
Ga. LEXIS 417 (1900). See also Watson v. 
Williams, 110 Ga. 321, 35 S.E. 344, 1900 
Ga. LEXIS 418 (1900). 

Lien for keep of horse. — A horse 
upon which a livery stable keeper claimed 
a lien for its keep, but which was subse- 
quently set apart to the claimant as the 
head of a family, was exempt from levy 
and sale under the lien. Gray Bros. v. 
Higgs, 18 Ga. App. 22, 88 S.E. 709, 1916 
Ga. App. LEXIS 85 (1916). 


OPINIONS OF THE ATTORNEY GENERAL 


Motor vehicle taxes. — The levy for 
delinquent motor vehicle ad valorem 


taxes can be executed against the home- 
stead. 1968 Op. Att’y Gen. No. 68-146. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, §§ 120 et 
seq., 122, 125, 147. 40 Am. Jur. 2d, Home- 
steads, §§ 98-102, 110, 166. 


C.J.S. 
40 C.J.S., Homesteads, §§ 1, 6, 57 et 
seq., 174. 


44-13-108. Levy or sale of exempt property as trespass; cause of 
action. 


Any officer who knowingly levies on or sells any property of a debtor 
which is exempt under this article, a schedule of which shall have been 
returned as required, shall be guilty of a trespass. An action may be 
brought therefor in the name of the wife or family of the debtor, and the 


recovery shall be for their exclusive use. 


History. 
Orig. Code 1863, § 2019; Code 1868, 
§ 2019; Code 1873, § 2046; Code 1882, 


§ 2046; Civil Code 1895, § 2872; Civil 
Code 1910, § 3422; Code 1938, § 51-1501. 


JUDICIAL DECISIONS 


Husband’s right to sue. — The right 
to sue is not limited to the wife or family, 


but the husband as the head of the family 
can maintain the action, and will hold the 
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recovery, if any, for their use. Personal 
Fin. Co. v. Evans, 45 Ga. App. 53, 163 S.E. 
250, 1932 Ga. App. LEXIS 157 (1932). 

Joinder of defendants. — Where an 
officer makes an unauthorized and wrong- 
ful levy upon the property of another, the 
officer and any others who procure such a 
seizure are liable as joint trespassers, in 
which event the aggrieved party may 
bring suit against any one or all of such 
wrongdoers, according to the aggrieved 
party’s election. Personal Fin. Co. v. Ev- 
ans, 45 Ga. App. 53, 163 S.E. 250, 1932 
Ga. App. LEXIS 157 (1932). 

Failure to allege type of homestead. 
— A petition under 0.C.G.A. § 44-13-108 


EXEMPTIONS FROM LEVY AND SALE 


44-13-120 


may constitute an adequate basis for the 
admission of evidence of the fact of a valid 
exemption if the allegations imply a valid 
homestead even though it may not appear 
which kind of homestead has been ob- 
tained. Personal Fin. Co. v. Evans, 45 Ga. 
App. 53, 163 S.E. 250, 1932 Ga. App. 
LEXIS 157 (1932). 

Collateral attack. — Under O.C.G.A. 
§ 44-13-108 where property levied on is 
claimed to be exempt as a “pony home- 
stead,” the validity of the exemption may 
be collaterally attacked. Marcrum v. 
Washington, 109 Ga. 296, 34 S.E. 585, 
1899 Ga. LEXIS 640 (1899). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Exemptions, § 141. 40 
Am. Jur. 2d, Homesteads, § 104. 
C.J.S. 

40 C.J.S., Homesteads, § 139. 


ALR. 

Availability of judgment under which 
exempt property has been seized as a 
set-off or counterclaim against claim 
based on wrongful seizure, 20 A.L.R. 276. 


ARTICLE 3 
DOMESTICATED JUDGMENT 


44-13-120. Rights of Georgia residents. 


As against a domesticated judgment from another state, a judgment 
debtor resident in Georgia shall be entitled to assert, in addition to any 
other exemption under Georgia law, an exemption from levy and sale 
and any other process equal to the exemption which would be provided 
to the judgment debtor by the law of the state in which the judgment 
was entered if the judgment debtor were a resident of that state. 


History. 


Code 1981, § 44-13-120, enacted by Ga. 
L. 2004, p. 451, § 1. 
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T.44, C.14 


T.44, C.14 


MORTGAGES, CONVEYANCES TO SECURE DEBT, AND 


Sec. 
44-14-1. 


44-14-2. 


44-14-3. 


44-14-4. 


44-14-5. 


44-14-6. 


44-14-7. 


44-14-8. 


44-14-9. 


44-14-10. 


44-14-11. 


44-14-12. 


PROPERTY 
CHAPTER 14 
LIENS 
Article 1 Sec. 
In General 
44-14-13. 
Operation of “open-end” 


clauses; limited to ex con- 
tractu obligations between 
parties. 

What advances secured by 
mortgage or conveyance to 
secure debt; effect of re- 
corded transfer of property 
subject to “open-end” clause; 
notice of transfer. 
Furnishing of cancellation 
by grantee or holder upon 
payment; liability for failure 
to comply; cancellation of in- 
strument after failure to 
comply; liability of agents. 
Procedure for recording can- 
cellation of mortgage. 
Practices prohibited in con- 
nection with certain resi- 
dential real estate transac- 
tions. 

Wrongful sale or removal of 
mortgaged property; pen- 
alty. 

Selling or disposing of motor 
vehicle securing bill of sale 
with intent to defraud; pen- 
alty. 

Removal or other disposal of 
encumbered property in or- 
der to hinder levy; penalty; 
venue. 

Aiding and abetting re- 
moval or other disposal; 
venue; conviction not depen- 
dent upon principal’s convic- 
tion. 

Search for property where 
defendant has no perma- 
nent abode; venue of pros- 
ecution. 

Entry of nulla bona; shifting 
of burden of proof. 
Deceiving as to existence of 


44-14-14. 


44-14-15. 


44-14-30. 


44-14-31. 


44-14-32. 


44-14-33. 


44-14-34. 


44-14-35. 


44-14-35.1. 


44-14-36. 


44-14-37. 


44-14-38. 


44-14-39. 


44-14-40. 
44-14-41. 
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lien; making second deed of 
conveyance; penalty. 
Disbursement of settlement 
proceeds; delivery of loan 
funds to settlement agent by 
lender; damages. 

Vacant and foreclosed real 
property registries; defini- 
tions; fees and penalties for 
registration. 

Fee for a future conveyance; 
limited circumstances. 


Article 2 
Mortgages 


Mortgage as security only; 
effect on title. 

Form and contents of mort- 
gage. 

Use of parol evidence to 
prove apparent deed a mort- 
gage. 

Attestation or acknowledg- 
ment of mortgage; addi- 
tional witness in case of 
land; constructive notice. 
Signing of mortgages ex- 
ecuted outside state. 
Recording of mortgages on 
realty; effect of renewed 
mortgage as lien absent re- 
cordation. 

Property covered by mort- 
gage or bill of sale to secure 
debt; mortgage or bill given 
to secure bond issue. 
Registry of mortgages on 
property of railroads and 
other utilities. 

Effect of failure to record 
[Repealed]. 

Admission of mortgages into 
evidence [Repealed]. 

Effect of defective record as 
notice. 

Probate of mortgages. 
Tacking of mortgages. 


T.44, C.14 


Sec. 
44-14-42. 


44-14-42.1. 


44-14-43. 


44-14-44. 


44-14-45. 


44-14-46. 


44-14-47. 


44-14-48. 


44-14-49, 


MORTGAGES, SECURITY, LIENS 


Mortgages to sureties and 
guarantors. 

Redemption of property by 
mortgagor. 

Foreclosure of mortgage af- 
ter note barred by limita- 
tions. 

Sale of mortgaged land un- 
der other process; claiming 
proceeds of sale. 
Forthcoming bond by pur- 
chaser of mortgaged person- 
alty; affidavit of mortgagee. 
When mortgage fi. fa. may 
claim proceeds of sale. 

Sale of mortgaged property 
without foreclosure and 
claim by mortgagee. 
Foreclosure by one of sev- 
eral mortgagees; control 
and distribution of proceeds 
by court. 

Right of holder of mortgage 
to foreclose in equity. 


Article 3 


Conveyances to Secure Debt and 


44-14-60. 


44-14-61. 


44-14-62. 


44-14-63. 


44-14-63. 


44-14-64. 


Bills of Sale 
Part 1 
In GENERAL 


Deed to secure debt as abso- 
lute deed; necessity of bond 
of title or to reconvey. 
Signing of deeds to secure 
debt and bills of sale. 
Out-of-state deeds to secure 
debt and bills of sale. 
[Effective until July 1, 2023. 
See note.] Recording of 
deeds to secure debt and 
bills of sale to secure debt; 
effect of failure to record. 
[Effective July 1, 2023. See 
note.] Recording of deeds to 
secure debt and bills of sale 
to secure debt; effect of fail- 
ure to record. 

Transfers of deeds to secure 
debt; execution; partial 
transfers; transfers by cer- 
tain financial institutions; 


Sec. 


44-14-65. 


44-14-66. 


44-14-67. 


44-14-80. 


44-14-81. 
44-14-82. 
44-14-83. 


44-14-84. 


44-14-85. 


T.44, C.14 


requirements for recording; 
payoff balance. 

Fees for transfer of real 
property covered by deed to 
secure debt [Repealed]. 
Effect of liens against 
grantee on grantor’s right to 
reconvey; effect of reconvey- 
ance in event of grantor’s 
prior death. 

Cancellation of deed as re- 
conveyance of title. 


Part 2 
REVERSION 


Reversion of realty to 
grantor; renewals and affi- 
davits; effect; fees; construc- 
tion of Code section. 

When power of sale barred. 
When action to recover 
barred. 

Actions to foreclose and ex- 
ercise of powers of sale after 
reversion. 

Effect of grantor relinquish- 
ing possession in settlement 
of debt. 

Withdrawal of foreclosure 
proceedings after accelera- 
tion of maturity of indebted- 
ness; effect on running of 
statute of limitations; re- 
scission of acceleration. 


Article 4 


Security Agreements Relating to 


44-14-100. 


44-14-101. 


44-14-120. 


44-14-121. 


44-14-122. 
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Crops 


Tree growing and fruit pro- 
ducing as agricultural pur- 
suits; gum producers as 
farmers. 

Crops as personalty. 


Article 5 
Trust Deeds 


Enforcement of rights; peti- 
tion; order. 

Defense by maker; when 
and how made; affidavit. 
Action against maker’s per- 
sonal representative. 


T.44, C.14 


Sec. 

44-14-123. 
44-14-124. 
44-14-125. 


44-14-126. 


PROPERTY 

Sec. 
Trial of issues. 44-14-163. 
Judgment; lien thereof, levy 
and sale of the land. 
Disposition of proceeds of 44-14-164. 
sale; surplus. 
Debt due in installments; 
treatment of surplus. 

Article 6 
44-14-165. 


Expiration and Extension of 
Instruments Affecting Personalty 


44-14-140. 


44-14-141. 


44-14-142. 


44-14-143. 


44-14-144. 


44-14-160. 


44-14-161. 


44-14-162. 


44-14-162.1. 
44-14-162.2. 


44-14-162.3. 


44-14-162.4. 


Expiration of notice effected 
by recording of mortgage or 
other security instrument 
on personalty. 

Extension of time period; af- 
fidavit. 

Recording of affidavit; in- 
dexing; fee. 

Limitations on instruments 
filed before March 31, 1937. 
Exclusion of public utility 
corporations from coverage 
of Code Sections 44-14-140 
through 44-14-143. 


Article 7 
Foreclosure 
Part 1 
In GENERAL 


Filing of foreclosure and 
deed under power; penalty 
for late payment. 

Sales made on foreclosure 
under power of sale; when 
deficiency judgment al- 
lowed; confirmation and ap- 
proval; notice and hearing; 
resale. 

Sales made on foreclosure 
under power of sale; manner 
of advertisement and con- 
duct necessary for validity; 
filing. 

“Debtor” defined. 

Mailing or delivery of notice 
to debtor; procedure. 
Waiver or release of notice 
requirement. 

Recitals in deeds as to meet- 
ing of notice requirement. 


T.44, C.14 


Vacation of certain judg- 
ments prior to sale; jurisdic- 
tion, power, and authority. 
Vacation of certain judg- 
ments prior to sale; cancel- 
lation of execution; invalida- 
tion of deed made for 
purpose of levy and sale; no- 
tation on record. 

Vacation of certain judg- 
ments prior to sale; effect. 


Part 2 


FORECLOSURE ON MORTGAGES 


44-14-180. 


44-14-181. 


44-14-182. 


44-14-183. 


44-14-184. 


44-14-185. 


44-14-186. 
44-14-187. 


44-14-188. 


44-14-189. 


44-14-190. 
44-14-191. 


Manner of foreclosing; peti- 
tion; rule; venue. 
Proceedings by personal 
representative when mort- 
gagee deceased. 
Foreclosure by transferee. 
Proceedings against per- 
sonal representative when 
mortgagor deceased. 
Defense against foreclosure; 
verification. 

Defenses by third persons; 
right of purchaser not party 
to foreclosure to go behind 
judgment. 

Jury trial. 

Judgment; sale of mort- 
gaged property. 

Effect of judgment on one 
purchasing during pen- 
dency of proceedings. 
Rights of purchaser at void 
or irregular sale. 
Disposition of proceeds. 
Treatment of proceeds of 
sale when debt due in in- 
stallments. 


Part 3 


FORECLOSURE OF DEEDS TO SECURE DEBT, 
PURCHASE CONTRACTS, AND BONDS FOR TITLE 


44-14-210. 


44-14-211. 
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Execution and recordation 
of quitclaim deed following 
judgment; levy and sale; dis- 
position of proceeds; notice. 
Attachment against grantor 
in deed to realty to secure 
debt; execution and recorda- 
tion of quitclaim, levy, and 


T.44, C.14 


Sec. 


MORTGAGES, SECURITY, LIENS T.44, C.14 
Sec. 
deed following judgment; exemption of consumer 
sale; disposition of proceeds. transactions. 
44-14-262. Grounds for immediate writ 
Parr 4 of possession. 


FORECLOSURES ON PERSONALTY 


44-14-230. 


44-14-231. 


44-14-232. 


44-14-233. 


44-14-234. 


44-14-235. 


44-14-236. 


44-14-237. 


44-14-238. 


44-14-239. 


44-14-240. 


44-14-241. 


Subpart 1 
In General 


Authority to foreclose; ex- 
ecution; sale. 

Petition for writ of posses- 
sion; affidavit. 

Summons; service on defen- 
dant; debtor’s duty to notify 
creditor of address changes; 
form. 

Answer; reopening the de- 
fault; granting writ upon de- 
fault; trial; order to turn 
over property to sheriff or 
other. 

Payment into court; issu- 
ance of writ; possession and 
disposition of property 
pending resolution; disposi- 
tion of payments. 

Appeals; possession pending 
appeal. 

Execution and levy; reten- 
tion by plaintiff; sale. 
Transfer, movement, or con- 
veyance of property by de- 
fendant after posting of 
bond. 

Foreclosure when debts due 
in installments; treatment 
of surplus. 

Foreclosure before debt due; 
grounds; affidavit. 
Foreclosure before debt due; 
levy and sale; disposition of 
proceeds. 

Foreclosure before debt due; 
affidavit of illegality; bond; 
trial of issue. 


Subpart 2 


Foreclosures Arising out of 
Commercial Transactions 


44-14-260. 
44-14-261. 


Definitions. 
Petition for immediate writ 
of possession; verification; 


44-14-263. Bond or waiver required. 

44-14-264. Issuance of writ; procedure 
when showing insufficient. 

44-14-265. Service of notice to defen- 
dant. 

44-14-266. Execution and levy. 

44-14-267. Time for filing defenses. 

44-14-268. Motion for dissolution of 
writ; payment of claim or 
furnishing of bond; proce- 
dure upon dissolution of 
writ. 

44-14-269. Default judgment. 


Subpart 3 


Foreclosures on Bills of Sale 
or Contracts Retaining Title 


44-14-280. Manner of foreclosure. 
44-14-281. Proceedings after foreclo- 
sure; defenses. 

44-14-282. Levy and sale following ex- 
ecution and recording of bill 
of sale to defendant; priori- 
ties; disposition of proceeds. 


Subpart 4 


Foreclosures in Magistrate 
Court 


44-14-300. Amount of mortgage; filing 
of affidavit; execution. 

44-14-301. Notice to mortgagor. 

44-14-302. Levy and sale of property; 
advertisement. 

44-14-303. Defenses by mortgagor; 
hearing in  magistrate’s 

court. 


Article 8 
Liens 
Part 1 

In GENERAL 


44-14-320. Certain liens established; 
removal of nonconforming 
liens. 

44-14-321. Lien of judgment on debt 
given for purchase money; 
priority. 
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Sec. 
44-14-322. 


44-14-323. 
44-14-324. 


44-14-325. 


44-14-326. 


44-14-340. 


44-14-341. 


44-14-342. 


44-14-343. 


44-14-344. 


44-14-345. 


44-14-346. 


44-14-347. 


44-14-348. 


44-14-349. 


PROPERTY 


Vendor’s equitable lien abol- 
ished. 

Rank of liens according to 
date. 

Assignment of liens; rights 
of assignee. 

Transfers and assignments 
of evidences of indebtedness 
secured by lien; how made. 
Transfers and assignments 
of evidences of indebtedness 
secured by lien; effect as 
transfer of lien. 


Part 2 
LANDLORDS 


Lien for farming supplies, 
equipment and other items 
furnished tenant; operation 
of law or special contract; 
enforcement; duty to in- 
form; priorities. 

Special lien on tenants 
crops; priorities; general 
lien on tenant’s property. 
Priority and date of general 
liens; date of special liens 
for rent; enforcement of 
liens. 

Enforcement of special lien 
for rent by distress warrant. 
Special lien for rent in favor 
of transferee of rent con- 
tract; when lien arises. 
Special lien for rent in favor 
of transferee of rent con- 
tract; foreclosure by trans- 
feree. 

Giving false information as 
to liens; penalty. 

Unlawful purchase of corn 
or cotton from tenant or la- 
borer after notice of disabil- 
ity to sell; penalty. 
Unlawful sale of farm prod- 
ucts on which lien exists; 
penalty. 

Priority of liens affecting 
manufactured and mobile 
homes. 


Part 3 


MECcHANICS AND MATERIALMEN 


44-14-360. 


Definitions. 


Sec. 
44-14-361. 


44-14-361.1. 


44-14-361.2. 
44-14-361.3. 


44-14-361.4. 


44-14-361.5. 


44-14-362. 


44-14-363. 


44-14-364. 


44-14-365. 


44-14-366. 


44-14-367. 
44-14-368. 
44-14-369. 
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Creation of liens; property 
to which lien attaches; 
items to be included in lien. 
How liens declared and cre- 
ated; amendment; record; 
commencement of action; 
notice; priorities; parties; 
limitation on aggregate 
amount of liens. 
Dissolution of lien. 
Preliminary notice of lien; 
form; notice to contractor; 
filing; necessity of prelimi- 
nary notice. 

Cancellation or expiration 
of preliminary notice; de- 
mand for filing of claim of 
lien. 

Liens of persons without 
privity of contract. 
Cancellation of preliminary 
notice upon final payment; 
form of cancellation. 
Special liens on personalty; 
notice; enforcement; priori- 
ties; maximum claims for 
storage; recordation. 
Release of lien on approval 
of bond; amount; real prop- 
erty bonds; schedule, affida- 
vit, and recordation; supe- 
rior court clerk held 
harmless for good faith dis- 
cretionary acts in connec- 
tion with bond approval. 
Rights as to liens of partner- 
ships, corporations, and asso- 
ciations made up of or em- 
ploying registered architects, 
foresters, land surveyors, pro- 
fessional engineers, or inte- 
rior designers. 

Waiver of lien or claim upon 
bond in advance of furnish- 
ing labor, services, or mate- 
rials void; interim waiver 
and release upon payment; 
unconditional waiver and 
release upon final payment; 
affidavit of nonpayment. 
Notice; required statement. 
Notice of contest of lien. 
Computation of certain time 
periods. 
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Part 4 
LABORERS 


Sec. 

44-14-380. General lien; priorities. 

44-14-381. Special lien; priorities. 

44-14-382. When laborers’ liens arise; 
priority of conflicting liens. 


Part 5 


PAWNBROKERS, FACTORS, BAILEES, ACCEPTORS, 
AND DEPOSITORIES 


44-14-400. Liens of pawnbrokers, fac- 
tors, bailees, and acceptors; 
priorities. 

44-14-401. Depositories’ liens; loss of 
liens under this Code sec- 
tion and Code Section 44- 
14-400; priorities. 

44-14-402. Liens of depositories for 
hire. 

44-14-403. Lien of pawnbroker; action 
for interference; grace pe- 
riod on pawn transactions; 
extension or continuation of 
maturity date; redemption 
of goods after maturity date. 

44-14-404. Factor’s lien; extent; attach- 
ment to proceeds. 

44-14-405. Satisfaction of factors’ and 
acceptors’ liens. 

44-14-406. Livery stable keepers; lien 
by retaining possession; pri- 
orities. 

44-14-407. Procedure for livery stable 
keepers acquriing lien; re- 
cording; enforcement. 

44-14-408. Satisfaction of liens of 
pawnbrokers and livery 
stable keepers. 

44-14-409. Special lien of bailee for hire 
of labor and service; effect of 
delivery of a part. 

44-14-410. Depositories of involuntary, 
gratuitous, or naked depos- 
its; lien; authorization to 
open containers; notice to 
owner. 

44-14-411. Sale by depositories of prop- 
erty at public auction; no- 
tice. 

44-14-411.1. Repossessor of motor ve- 
hicle as involuntary, gratu- 
itous, or naked depository of 


Sec. 


44-14-412. 


44-14-430. 


44-14-431. 


44-14-432. 


44-14-433. 


44-14-434. 


personal property found 
therein; disposition of per- 
sonal property. 

Disposition of proceeds of 
sale; one-year limitation for 
claims of owner. 


Part 6 
JEWELERS 


Lien for repairs; sale after 
one year. 

Publication and mailing of 
notice. 

Sale at public auction before 
courthouse. 

Disposition of proceeds of 
sale; one-year limitation for 
claims of owner; disposition 
of residue. 

Display of sign as to inten- 
tion to sell. 


Part 7 


LAUNDRIES, CLEANERS, AND TAILORS 


44-14-450. 
44-14-451. 


44-14-452. 


44-14-453. 


44-14-454. 


44-14-455. 


44-14-456. 


44-14-460. 
44-14-461. 


44-14-462. 
44-14-463. 
44-14-464. 
44-14-465. 


44-14-466. 
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Creation of lien. 
Enforcement of lien; reten- 
tion of possession; attach- 
ment to articles acquired af- 
ter delivery made. 

Priority; method of foreclo- 
sure. 

Sale of goods after 90 days; 
sale of goods within 120 
days where notice provided. 
Notice of sale. 

Disposition of proceeds of 
sale. 

Cumulative remedies for 
satisfaction. 


Part 7A 


REPAIR OF EQUIPMENT 


Creation of lien. 

Right to retain possession; 
forfeiture of lien. 

Priority; foreclosure. 

Sale of goods after 60 days. 
Notice of sale. 

Disposition of proceeds of 
sale. 

Cumulative remedies for 
satisfaction. 


T.44, C.14 


PROPERTY 


Part 8 


Hospitats AND Nursinc Homes 


Sec. 
44-14-470. 


44-14-471. 
44-14-472. 


44-14-473. 


44-14-474. 
44-14-475. 


44-14-476. 


44-14-477. 


Lien on causes of action ac- 
cruing to injured person for 
costs of care and treatment 
of injuries arising out of 
such causes of action. 
Filing of verified statement; 
contents; notice. 

Duties of clerk; lien book; 
fee. 

Effect of covenant not to 
bring an action; action to 
enforce lien; limitation; affi- 
davit of payment. 
Exemptions from part. 
Effect of part on settlement 
before entry into hospital, 
nursing home, or traumatic 
burn care medical facility. 
No independent right of ac- 
tion. 

False swearing in affidavits 
under Code Section 44-14- 
473. 


Part 9 


VETERINARIANS AND BOARDERS OF ANIMALS 


44-14-490. 


44-14-491. 


44-14-492. 
44-14-493. 


44-14-494. 


Lien for treatment, board, 
or care of animal; right to 
retain possession. 

Notice to owner; sale or dis- 
posal of animal; liability. 
Disposition of sale proceeds. 
Necessity of other legal pro- 
ceedings. 

Criminal liability under 
Code Section 44-14-491. 


Part 10 


MISCELLANEOUS LIENS 


44-14-510. 


44-14-511. 


44-14-512. 


44-14-513. 


Lien of officers and employ- 
ees on watercraft; priorities. 
Liens on offspring of stal- 
lions, jacks, bulls or boars; 
necessity of recordation; re- 
cording fee; priorities. 

Lien for hauling lumber, 
stocks, or logs. 

Liens in favor of planing 


Sec. 


44-14-514. 
44-14-515. 


44-14-516. 


44-14-517. 


44-14-518. 


T.44, C.14 


mills and similiar establish- 
ments. 

Liens of laborers at mills 
and similar establishments. 
Liens for articles furnished 
to sawmills; priorities. 
Liens on merchandise be- 
cause of bad checks or stop 
payment orders. 

Filing liens imposed under 
federal Superfund Amend- 
ments and Reauthorization 
Act of 1986. 

Liens on aircraft or aircraft 
engines for labor and mate- 
rials and for contracts of in- 
demnity. 


Part 11 


FORECLOSURE OF LIENS ON REALTY 


44-14-530. 


44-14-531. 


Manner of foreclosure; at- 
tachment of lien; proceeds of 
judicial sale; trial of claim; 
damages; effect of delivery 
of possessions. 

Right of transferee to fore- 
close. 


Part 12 


FORECLOSURE OF LIENS ON PERSONALTY 


44-14-550. 


44-14-551. 


Manner of foreclosure; de- 
mand; forfeiture of lien; af- 
fidavit; notice; petition for 
and conduct of probable 
cause hearing; possession; 
bond; petition for full hear- 
ing; authorization of foreclo- 
sure; damages; limitation. 

Judgment on replevy bonds. 


Part 13 


REGISTRATION OF LIENS FOR FEDERAL TAXES 


44-14-570. 
44-14-571. 


44-14-572. 


44-14-573. 
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Purpose. 

Filing of federal tax liens on 
realty and personalty. 
When notices and certifi- 
cates affecting tax liens en- 
titled to be filed; certifica- 
tion by secretary of 
treasury. 

Filing of federal tax lien, no- 
tice or revocation of certifi- 


T.44, C.14 


Sec. 
cate, or certificate of dis- 
charge. 
44-14-574. Fees; billing procedure. 
Part 14 
BANKRUPTCY PROCEEDINGS 
44-14-590. Recording of bankruptcy pe- 
tition, decree, or order; fees. 
44-14-591. Effect of failure to record 


petition, decree, or order as 
to bona fide purchaser or 
lienor of real property. 


Part 15 


COMMERCIAL REAL Estate BROKER LIENS 


44-14-600. Short title. 

44-14-601. Definitions. 

44-14-602. Lien on commercial real es- 
tate for broker’s compensa- 
tion. 

44-14-603. Priority of liens. 

44-14-604. Escrow to release claim for 


Cross references. 

Secured transactions generally, Art. 9, 
T. 11. 

Priority of tax liens, § 48-2-56. 
Editor’s notes. 

Ga. L. 1963, p. 188, § 39 provides that 
Chs. 1, 11, 13, and 14 of Code 1933, T. 67 
(now codified primarily at this chapter) 
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T.44, C.14 


Sec. 

lien that would prevent clos- 
ing of transaction or convey- 
ance. 

Release or satisfaction of 
lien on occurrence of condi- 
tion precluding broker from 
receiving compensation; 
suit to enforce lien; when 
lien invalid; when right to 
file and record lien dis- 
solved. 


Article 9 


Lis Pendens 


44-14-605. 


44-14-610. Necessity of recordation for 
operation of lis pendens as 
to real property. 

Lis pendens docket; index- 
ing; recording fees. 

Entry of dismissal, settle- 
ment, or final judgment. 
Effect of article on other 
laws. 


44-14-611. 
44-14-612. 


44-14-613. 


shall yield to and be superseded by any 
conflicting provisions of Code 1933, T. 
109A (codified at Code 1981, T. 11). 
Law reviews. 

For article discussing 1976 to 1977 de- 
velopments in mortgage law, see 29 Mer- 
cer L. Rev. 219 (1977). 


JUDICIAL DECISIONS 


Foreclosure by bondholder not- 
withstanding contrary trust inden- 
ture provisions. — Where, under a trust 
indenture to secure certain bonds, the 
exclusive right to accelerate and declare 
the bond issue due on account of defaults 
is vested in the trustee, and where it is 
further provided in the trust indentures 
that the bonds cannot be declared due by 
the bondholders thereof except upon a 
written request by the holders of an inter- 
est of at least 25 percent of the bonds 
outstanding, the holder of bonds of less 
than this amount cannot proceed in the 
bondholder’s own name to foreclose the 
bonds personally held. Varner v. Atlanta 


Laundries, Inc., 182 Ga. 148, 184 S.E. 877, 
1936 Ga. LEXIS 302 (1936). 
Foreclosure of lien on mare. — Trial 
court properly granted summary judg- 
ment pursuant to O.C.G.A. § 9-11-56 to 
colt possessors in a tortious interference 
with a contract claim by a horse trainer, 
wherein the trainer alleged that the 
trainer had a contract to keep the recently 
born colt in exchange for continued ser- 
vices to the mare’s owner; the court found 
that there was no showing that the pos- 
sessors were aware of a contract regard- 
ing the ownership of the colt, the possess- 
ors had followed the necessary procedures 
for filing a financing statement under 
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O.C.G.A. § 11-9-501 et seq., they had al- 
legedly foreclosed on their lien on the 
mare by the time that they became aware 
of the trainer’s claim, pursuant to 
O.C.G.A. § 44-14-490, and the trainer did 
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not record a lien against the colt pursuant 
to O.C.G.A. § 44-14-511. Medlin v. Morg- 
anstern, 268 Ga. App. 116, 601 S.E.2d 359, 
2004 Ga. App. LEXIS 737 (2004). 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. 

Warranty Deed Intended as Mortgage, 4 
POF 2d 567. 

Proof That Grantor Intended Deed as 
Mortgage, 79 POF3d 109. 

Am. Jur. Trials. — 

Prospective Purchaser’s Recovery of 
Damages for Tortuous Interference with 
Real Estate Contract, 97 Am. Jur. Trials 
107. 

Real Estate Broker’s Breach of Fidu- 
ciary Duty to Disclose Material Facts to 
Seller-Principal, 101 Am. Jur. Trials 1. 
ALR. 

Duty to notify mortgagor who has 
parted with title to mortgaged real prop- 
erty of proceedings to enforce prior lien, 6 
A.L.R. 499. 

Rights and duties as between owner of 
land and owner of timber or of minerals in 
place as regards liens covering both inter- 
ests, 26 A.L.R. 1031. 


Protection of mortgagor or owner of 
mortgaged property, on foreclosure sale, 
by fixing upset or minimum price, requir- 
ing credit of specified amount on mortgage 
debt, or denying or limiting amount of 
deficiency judgment, 85 A.L.R. 1480. 

Admissibility of admissions against 
title to tangible personal property made 
by one subsequent to executing chattel 
mortgage thereon, 106 A.L.R. 1296. 

Attachment, garnishment, execution, or 
similar process in action on note or bond, 
not resulting in sale of mortgaged prop- 
erty, as precluding foreclosure of real- 
estate mortgage, 37 A.L.R.2d 959. 

Necessity and sufficiency of tender of 
payment by one seeking to redeem prop- 
erty from mortgage foreclosure, 80 
A.L.R.2d 1317. 


ARTICLE 1 
IN GENERAL 


44-14-1. Operation of “open-end” clauses; limited to ex con- 
tractu obligations between parties. 


(a) As used in this Code section, the term “original party” means, 
without limitation, any bank, trust company, or other corporation into 
which the grantee of any real estate mortgage or deed conveying realty 
as security for a debt shall be merged or consolidated. In addition to the 
foregoing, the term “original party,” as used in this Code section, shall 
also include, without limitation, any bank, trust company, or other 
corporation, whether organized and existing under the laws of the 
United States or this state, into which the grantee of any real estate 
mortgage or deed conveying realty as security for a debt shall be 
converted. 


(b) Except as provided in subsection (c) of this Code section, the 
operation of “open-end” clauses contained in real estate mortgages or 
deeds conveying realty as security for a debt, which clauses provide 
that, in addition to securing the debt named or described in the 
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instrument, such instruments or the property thereby conveyed shall 
also secure any other debt or obligation that may be or become owing by 
the mortgagor or grantor, is limited to other debts or obligations arising 
ex contractu, as distinguished from those arising ex delicto, between 


the original parties to the security instrument. 


(c) Atransferee or assignee of an original party to a home equity line 
of credit agreement or contract who makes additional advances or 
disbursements on a home equity line of credit shall have the benefit of 
the security under the deed if the disbursements, made after the 
assignment, were authorized by the original parties to the home equity 
line of credit agreement or contract. 


History. 

Ga. L. 1958, p. 655, § 1; Ga. L. 1978, p. 
1705, § 4; Ga. L. 1980, p. 1550, § 1; Ga. L. 
1980, p. 1765, § 1; Ga. L. 1997, p. 712, 
§ 1; Ga. L. 1998, p. 128, § 44. 

Cross references. 

Rules of construction to promote pur- 
poses and policies, § 11-1-103. 

Strict construction of powers of sale in 
deeds of trust, mortgages, and other in- 
struments, § 23-2-114. 

Editor’s notes. 
Ga. L. 1962, p. 156, § 1, provides that 


any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 
Law reviews. 

For note discussing how an open-end or 
dragnet clause within a deed to secure 
debt ensnares subsequent purchasers of 
real property, in light of Commercial Bank 
v. Readd, 240 Ga. 519, 242 S.E.2d 25 
(1978), see 30 Mercer L. Rev. 363 (1978). 


JUDICIAL DECISIONS 


Federal tax liens. — Since a federal 
tax lien is wholly a creature of federal law, 
the consequences of a lien that attaches to 
property interests, e.g., priority determi- 
nations, are matters of federal law; conse- 
quently, it is federal law which provides 
for the priority and validity of federal tax 
liens, not Georgia law. United States ex 
rel. IRS v. Georgia Bank & Trust Co. (In re 
Littleton), 177 B.R. 407, 1995 Bankr. 
LEXIS 2178 (Bankr. S.D. Ga. 1995). 

O.C.G.A. § 44-14-1 is not vague, un- 
certain or indefinite. — O.C.G.A. § 44- 
14-1 is not so vague, indefinite and uncer- 
tain as to be null, void and of no effect. The 
purpose and meaning of the words em- 
ployed are neither vague, indefinite or 
uncertain. Hill v. Perkins, 218 Ga. 354, 
127 S.E.2d 909, 1962 Ga. LEXIS 499 
(1962). 

Variance between title and subject 
matter of Ga. L. 1958, p. 655 not un- 
constitutional. — O.C.G.A. § 44-14-1 is 
not unconstitutional under Ga. Const. 


1945, Art. III, Sec. VII, Para. VIII (see, 
now, Ga. Const. 1983, Art. III, Sec. V, 
Para. III) because the title of Ga. L. 1958, 
p. 655 is broader than the body of subject 
matter. Hill v. Perkins, 218 Ga. 354, 127 
S.E.2d 909, 1962 Ga. LEXIS 499 (1962). 

Section does not grant unconstitu- 
tional privileges and immunities to 
mortgagors. — O.C.G.A. § 44-14-1is not 
unconstitutional under Ga. Const. 1945, 
Art. I, Sec. III, Para. II (see, now, Ga. 
Const. 1988, Art. I, Sec. I, Para. X) and Ga. 
Const. 1945, Art. I, Sec. I, Para. II, (see, 
now, Ga. Const. 1983, Art. I, Sec. I, Para. 
ID as granting special privileges and im- 
munities to mortgagors at the expense of 
mortgagees. Hill v. Perkins, 218 Ga. 354, 
127 S.E.2d 909, 1962 Ga. LEXIS 499 
(1962). 

Limitation on dragnet clauses. — 
0.C.G.A. § 44-14-1 authorizes dragnet 
clauses but limits their effectiveness to ex 
contractu debts between original parties 
to such security instrument. Willis v. 
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Rabun County Bank, 249 Ga. 493, 291 
S.E.2d 715, 1982 Ga. LEXIS 858 (1982). 

Dragnet clause contained in the deed to 
secure debt did not secure subsequent 
individual debts of debtors. In re Felker, 
181 B.R. 1017, 1995 Bankr. LEXIS 714 
(Bankr. M.D. Ga. 1995). 

In distributing insurance proceeds fol- 
lowing the postpetition destruction of 
Chapter 13 debtors’ home, a dragnet 
clause in the security agreement did not 
preclude the bank from retaining amounts 
owed on the debtors’ prior notes under 
O.C.G.A. § 44-14-1(b). The security deed 
demonstrated a clear intent for the real 
estate to secure the individual liabilities 
of the debtors. In re Ryles, No. JTL, 457 
B.R. 138, 2011 Bankr. LEXIS 2301 
(Bankr. M.D. Ga. 2011). 

Section inapplicable to security 
deeds executed before March 25, 
1958. — The provisions of O.C.G.A. § 44- 
14-1 confining the operation of open-end 
clauses do not apply to a security deed 
executed before March 25, 1958. Poole v. 
Smith, 226 Ga. 259, 174 S.E.2d 430, 1970 
Ga. LEXIS 499 (1970). 

Phrase “original parties” simply 
means that dragnet clause in security 
deed limits operation of security deed to 
debts of parties to security deed. Willis v. 
Rabun County Bank, 249 Ga. 493, 291 
S.E.2d 715, 1982 Ga. LEXIS 858 (1982). 

Bank resulting from a merger is an 
original party, within the meaning of 
O0.C.G.A. § 44-14-1, to a security deed 
executed to one of the merging banks and, 
accordingly, can enforce an open-end 
clause in such a deed. Georgia R.R. Bank 
& Trust Co. v. McCullough, 241 Ga. 456, 
246 S.E.2d 313, 1978 Ga. LEXIS 1019 
(1978). 

A merged bank is considered an original 
party to the security instruments of its 
constituent banks; they do not lose their 
existences in the merger, merely their 
identities. Guthrie v. Bank S., 195 Ga. 
App. 123, 393 S.E.2d 60, 1990 Ga. App. 
LEXIS 424 (1990), cert. denied, No. 
$90C0984, 1990 Ga. LEXIS 850 (Ga. May 
9, 1990). 

Merged bank cannot retroactively 
secure loan. — Although O.C.G.A. § 44- 
14-1(a) provides that the term “original 
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party” includes merged banks, a merger 
following a loan will not operate to secure 
that loan with the open end provisions of 
an earlier instrument granted to one of 
the predessor banks, and the merged bank 
cannot use the later merger to retroac- 
tively secure a loan it has already made. 
United States ex rel. IRS v. Georgia Bank 
& Trust Co. (In re Littleton), 177 B.R. 407, 
1995 Bankr. LEXIS 2178 (Bankr. S.D. Ga. 
1995). 

Duration of deeds with open-end or 
dragnet clauses. — Deeds to secure debt 
with open-end or dragnet clauses continue 
to be effective so long as there exists 
indebtedness between the grantor and the 
grantee. Citizens & S. DeKalb Bank v. 
Hicks, 232 Ga. 244, 206 S.E.2d 22, 1974 
Ga. LEXIS 921 (1974). 

A security deed containing an open-end 
or dragnet clause will continue to be effec- 
tive so long as an indebtedness arising out 
of contract between the original parties to 
the deed continuously exists from the 
deed’s date. Brinson v. McMillan, 263 Ga. 
802, 440 S.E.2d 22, 1994 Ga. LEXIS 97 
(1994). 

Determination that a payment was in- 
tended to satisfy the total debt of debtors 
required a determination that a security 
deed was satisfied upon the bank’s loan 
closing and, although the security deed 
remained of record, the dragnet clause did 
not remain effective when the complete 
debt amount was satisfied. Regions Bank 
v. Wachovia Bank, 248 B.R. 201, 2000 
Bankr. LEXIS 444 (Bankr. S.D. Ga. 2000). 

Lack of intent, at time of execution, 
to tack contract onto lien. — It is 
immaterial whether or not the parties to a 
contract of guaranty intended at the time 
of its execution that it be tacked onto the 
original lien, since this can be legally done 
under O.C.G.A. § 44-14-1. Citizens & S. 
Nat’l Bank v. Gilbert, 130 Ga. App. 219, 
202 S.E.2d 718, 1973 Ga. App. LEXIS 
1280 (1973). 

Extension of deed to cover other 
debts where it identifies a particular 
debt. — Where the deed to secure debt 
identifies a particular debt, it cannot be 
extended to cover other debts except by a 
new agreement between the parties, sub- 
ject to the rules governing recording and 


404 


44-14-1 


priorities. Bob Parrott, Inc. v. First Pal- 
metto Bank, 133 Ga. App. 447, 211 S.E.2d 
401, 1974 Ga. App. LEXIS 1107 (1974). 

Effect of provision in open-end 
clause applying security to subse- 
quent parties. — Even if deed to secure 
debt contained an open-end clause which 
applied the security to subsequent debts, 
such a provision would operate only be- 
tween original parties. FDIC v. Willis, 497 
F. Supp. 272, 1980 U.S. Dist. LEXIS 
17238 (S.D. Ga. 1980). 

Failure to satisfy untacked judg- 
ment from proceeds of foreclosure 
sale of security deed not a “defi- 
ciency” under O.C.G.A. § 44-14-161. — 
When defendant-assignee was assigned a 
note that was in default and a security 
deed by defendant-assignor, the assignee’s 
judgment, not being a contractual obliga- 
tion, did not tack on to the note and 
become one obligation; since the judgment 
does not tack, the failure to satisfy the 
judgment from the proceeds of a foreclo- 
sure sale of the security deed under a 
power of sale contained therein does not 
constitute a “deficiency” within the mean- 
ing of O.C.G.A. § 44-14-161. Cook v. F & 
M Bank, 247 Ga. 661, 279 S.E.2d 199, 
1981 Ga. LEXIS 831 (1981). 

Indebtedness to transferees. — A 
transferee may not enforce under an open- 
end clause a new indebtedness between 
the transferee and an original party to the 
deed. FDIC v. Willis, 497 F. Supp. 272, 
1980 U.S. Dist. LEXIS 17288 (S.D. Ga. 
1980). 

A transferee of a security deed with an 
open-end provision cannot have the ben- 
efit of the security under the deed for prior 
indebtedness owing to the transferee or 
for additional advances to the maker be- 
yond those provided in O.C.G.A. § 44- 
14-2. Bowen v. Kicklighter, 124 Ga. App. 
82, 183 S.E.2d 10, 1971 Ga. App. LEXIS 
822 (1971). 

Open-end clauses regarding future 
advances valid. — Open-end or “drag- 
net” clauses regarding future advances in 
deeds to secure debt are valid and enforce- 
able. Tedesco v. CDC Fed. Credit Union, 
167 Ga. App. 337, 306 S.E.2d 397, 1983 
Ga. App. LEXIS 2451 (1983). 

Additional debt of one creditor can- 
not operate as a hook to grab a dragnet 
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which carries with it property interests of 
party other than creditor in separate 
transaction. Willis v. Rabun County Bank, 
249 Ga. 493, 291 S.E.2d 715, 1982 Ga. 
LEXIS 858 (1982). 

Individual debt of one of parties 
executing deed. — Where the “grantor” 
consisted of three individuals who ex- 
ecuted the security deed, a note signed by 
only one of them for a personal debt was 
not an indebtedness of the grantor within 
the meaning of the security deed. Ameri- 
cus Fin. Co. v. Wilson, 189 Ga. 635, 7 
S.E.2d 259, 1940 Ga. LEXIS 363 (1940). 

Where “first parties” as used in a secu- 
rity deed referred to two individuals, a 
promissory note signed by one of them and 
a third party was not an indebtedness of 
the “first parties” within the meaning of 
the deed to secure debt. Bank of LaFay- 
ette v. Giles, 208 Ga. 674, 69 S.E.2d 78, 
1952 Ga. LEXIS 310 (1952). 

Where both the husband and wife were 
designated in a deed to secure debt by 
singular number as “party of the first 
part,” the individual debt owed to the 
bank by the husband alone was not the 
debt of the “party of the first part,” which 
fell within the operation of the deed’s 
dragnet clause. Cordele Banking Co. v. 
Powers, 217 Ga. 616, 124 S.E.2d 275, 1962 
Ga. LEXIS 343 (1962). 

Where in security deed two parties were 
designated as “party of the first part” and 
the open-end clause provided that the 
deed was to secure not only the debt 
stated in the deed but any other debt 
thereafter owing to the defendant “by 
party of first part,” the individual indebt- 
edness of one of the parties to the defen- 
dant was not the debt of the “party of the 
first part,” the two parties, and did not fall 
within the open-end clause of the security 
deed. Hill v. Perkins, 218 Ga. 354, 127 
S.E.2d 909, 1962 Ga. LEXIS 499 (1962). 

Individual loan to one of several 
grantors is included under dragnet 
clause of original deed to secure debt 
where it is clear from the language of the 
deed that “grantor” included either the 
plural or the singular grantors, and where 
it is established that all the parties to the 
contract at all times intended that any 
later obligations incurred by one of the 
grantors alone would be fully secured by 
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the original jointly and severally executed 
instrument. Sutton v. Atlantic Bank & 
Trust Co., 167 Ga. App. 861, 307 S.E.2d 
746, 1983 Ga. App. LEXIS 2644 (1983). 

Successor corporation. — Dragnet 
clause in security agreement on house 
that husband and wife executed to third 
party to secure loan to husband’s corpora- 
tion was effective to bring debt of succes- 
sor corporation, which both assumed prior 
debt and obtained new debt, within secu- 
rity agreement where wife signed hypoth- 
ecation agreement with third party autho- 
rizing corporation to pledge house as 
collateral and even though wife was never 
personally liable for a debt to the third 
party. Fleming v. First Am. Bank & Trust 
Co., 171 Ga. App. 295, 319 S.E.2d 119, 
1984 Ga. App. LEXIS 2172 (1984). 

Cancellation of open-end claused 
deeds. — A deed to secure debt with an 
“open-end” clause is not cancelled imme- 
diately upon payment of the initial debt. 
Tedesco v. CDC Fed. Credit Union, 167 
Ga. App. 337, 306 S.E.2d 397, 1983 Ga. 
App. LEXIS 2451 (1983). 

Effectiveness of “open-end” clause. 
— Plaintiffs failure to provide actual no- 
tice of plaintiffs own subsequent security 
deed to the defendant sustained the effec- 
tiveness of the “open-end” clause con- 
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tained in defendant’s first security deed, 
blocking plaintiffs efforts to limit defen- 
dant’s recovery to the original debt. First 
Nat’l Bank v. Charuhas, 207 Ga. App. 333, 
427 S.E.2d 831, 1993 Ga. App. LEXIS 159 
(1993). 

Merger of debts. — The open end or 
dragnet clause in the first note effectively 
merged the two debts into one debt for 
foreclosure; such a clause merges the debt 
secured by the second note into the debt 
secured by the first note to the extent that 
it satisfies the requirements of O.C.G.A. 
§ 44-14-1 and the notes were secured by 
the same property. Oakvale Rd. Assocs. v. 
Mortgage Recovery, 231 Ga. App. 414, 499 
S.E.2d 404, 1998 Ga. App. LEXIS 486 
(1998), cert. denied, No. S98C1087, 1998 
Ga. LEXIS 853 (Ga. Sept. 11, 1998). 

No evidence of intent for perpetual 
and indefinite security interest. — 
Given the fixed maturity date in the deed, 
with a loan for a sum certain rather than 
a revolving line of credit, the deed lacked 
an affirmative statement of intent to cre- 
ate a perpetual and indefinite security 
interest in the property and, so, under 
O.C.G.A. § 44-14-80(a)(1), the seven-year 
reversionary period applied. Griggs v. 
Miller, 363 Ga. App. 82, 870 S.E.2d 578, 
2022 Ga. App. LEXIS 126 (2022). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 69 et seq. 
C.J.S. 

59 C.J.S., Mortgages, § 157 et seq. 
ALR. 

Debts included in provision of mortgage 


purporting to cover all future and existing 
debts (dragnet clause) — modern status, 3 
A.L.R.4th 690. 


44-14-2, What advances secured by mortgage or conveyance to 
secure debt; effect of recorded transfer of property 
subject to “open-end” clause; notice of transfer. 


(a) Whether or not it contains clauses providing therefor, a real 
estate mortgage or deed conveying realty as security for a debt shall 


secure advances made: 


(1) To pay taxes; 


(2) To pay premiums on insurance on the property; 


(3) To pay sums due to the holder of a deed to secure debt or lien on 
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the property without which payment the secured position of the 
holder of the mortgage or deed to secure debt advancing such 
payment would be jeopardized; 


(4) To repair, maintain, or preserve the property; and 
(5) To complete improvements on the property, 


whether such advances were made by the original owner or by any 
subsequent owner of the mortgage or deed to secure debt and whether 
the property is still owned by the original mortgagor or grantor or is 
owned by a subsequent purchaser of such property. Such mortgage or 
deed to secure debt shall secure all expenses incident to the collection of 
the debt thereby secured and the foreclosure thereof by an action in any 
court or by the exercise of the power of sale therein contained. 


(b) Except for the advances set out in subsection (a) of this Code 
section, any extension of credit to the mortgagor or grantor after July 1, 
1980, as to any debt or obligation arising subsequent to the actual 
notice of transfer of property or any valuable interest therein as 
provided in this subsection shall not be secured by virtue of the 
operation of an “open-end” clause described in Code Section 44-14-1 if 
the grantor of the instrument containing the “open-end” clause has 
transferred the property subject to such instrument or has transferred 
any valuable interest in such property and if the instrument effecting 
such transfer has been filed for record and actual notice of such transfer 
has been given to the holder of such instrument. In addition to other 
means of furnishing actual notice and for the purpose of this subsection, 
actual notice shall be deemed to have been given to the holder of such 
instrument upon evidence that: 


(1) A properly stamped envelope which contained a copy of the 
recorded transfer and was addressed to the holder at its principal 
office was placed in the United States mail for registered or certified 
delivery and that the holder or an officer, agent, employee, or 
representative of the holder acknowledged receipt thereof on a 
United States Postal Service return receipt form for registered or 
certified mail delivery; or 


(2) The recorded transfer was sent to the holder at its principal 
office by statutory overnight delivery and a receipt therefor obtained 
as provided in Code Section 9-10-12. 


(c) Notwithstanding subsections (a) and (b) of this Code section and 
the occurrence of any of the events, acts, or conditions described 
therein, a real estate mortgage or deed conveying realty as security for 
a debt shall continue to secure any debt or obligation named or 
described therein and any advance permitted by this Code section. 
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History. 

Ga. L. 1980, p. 1550, § 2; Ga. L. 1982, p. 
3, § 44; Ga. L. 2000, p. 1589, § 12. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
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and 3, Ch. 14, of this title which conflict 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provided that 
the Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 


JUDICIAL DECISIONS 


Advances made by the assignee of a 
junior security deed to the holder of a 
senior security deed, in order to protect 
the assignee’s secured position, are se- 
cured by the junior security deed. Mason 
v. Bates, 251 Ga. 241, 304 S.E.2d 724, 
1983 Ga. LEXIS 781 (1983). 

O.C.G.A. § 44-14-2 extends to costs 
incidental to foreclosure, but which do 
not grow out of a suit on the foreclosure 
proceeding itself. Tobler v. Yoder & Frey 
Auctioneers, Inc., 462 F. Supp. 788, 1978 
U.S. Dist. LEXIS 7207 (S.D. Ga. 1978), 
aff'd, 620 F.2d 508, 1980 U.S. App. LEXIS 
16023 (5th Cir. 1980). 

Advertising costs of foreclosure 
sales are ordinarily recoverable. To- 
bler v. Yoder & Frey Auctioneers, Inc., 462 
F. Supp. 788, 1978 U.S. Dist. LEXIS 7207 
(S.D. Ga. 1978), aff'd, 620 F.2d 508, 1980 
U.S. App. LEXIS 16023 (5th Cir. 1980). 

Notice required for collection of at- 
torney’s fees. — A provision in a security 
deed in respect to collection of attorney’s 
fees does not dispense with the notice 
required by O.C.G.A. § 18-1-11 to collect 
such fees. Tobler v. Yoder & Frey Auction- 
eers, Inc., 462 F. Supp. 788, 1978 U.S. 
Dist. LEXIS 7207 (S.D. Ga. 1978), affd, 
620 F.2d 508, 1980 U.S. App. LEXIS 
16023 (5th Cir. 1980). 

Cost of removal of a complaint to 
federal district court is not taxable 
against a mortgagee, under O.C.G.A. 
§ 44-14-2. Tobler v. Yoder & Frey Auction- 
eers, Inc., 462 F. Supp. 788, 1978 U.S. 
Dist. LEXIS 7207 (S.D. Ga. 1978), affd, 


620 F.2d 508, 1980 U.S. App. LEXIS 
16023 (5th Cir. 1980). 

Costs of bankruptcy proceedings 
filed with intent to hinder or delay. — 
An award of costs and expenses by the 
court is allowed in a case where an insol- 
vent mortgagor files a bankruptcy pro- 
ceeding with the intent to hinder and 
delay the mortgagee in foreclosing the 
security deed. The mortgagee must ap- 
pear therein to protect the mortgagee’s 
right to the exercise of the power of sale. 
Tobler v. Yoder & Frey Auctioneers, Inc., 
462 F. Supp. 788, 1978 U.S. Dist. LEXIS 
7207 (S.D. Ga. 1978), affd, 620 F.2d 508, 
1980 U.S. App. LEXIS 16023 (5th Cir. 
1980). 

Duty to keep expenses of sale 
within reason. — It is the duty of a 
mortgagee in conducting sale under a 
power contained in a security deed or 
mortgage to keep the expenses of collec- 
tion within reasonable bounds. Tobler v. 
Yoder & Frey Auctioneers, Inc., 462 F. 
Supp. 788, 1978 U.S. Dist. LEXIS 7207 
(S.D. Ga. 1978), affd, 620 F.2d 508, 1980 
U.S. App. LEXIS 16023 (5th Cir. 1980). 

Burden of showing actual notice 
received not met. — Debtors failed to 
carry their burden of demonstrating that 
the debt fell within the scope of O.C.G.A. 
§ 44-14-2(b) where there was no evidence 
that any debt was incurred after the bank 
received notice of insurance coverage 
showing the existence of a second mort- 
gage. In re Felker, 181 B.R. 1017, 1995 
Bankr. LEXIS 714 (Bankr. M.D. Ga. 
1995). 


OPINIONS OF THE ATTORNEY GENERAL 


Application of O.C.G.A. § 44-14-2(b) 
to “open-end” clauses in security 
deeds executed prior to July 1, 1980, 


cannot be assured, because such applica- 
tion arguably would impair obligation of 
contracts in violation of constitutional 
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guarantees. 1981 Op. Atty Gen. No. 81- 
98. 

Application of phrase “transfer of 
property or any valuable interest 
therein.” — Phrase “transfer of property 
or any valuable interest therein” seems 
clearly to refer to situation where equity 
owner of encumbered property transfers 
some or all of the equity owner’s interest 
subject to first security deed. In this situ- 
ation, O.C.G.A. § 44-14-2(b) protects pur- 
chaser of equity from loss in event original 
owner borrows more money from first se- 
curity deed holder. 1981 Op. Atty Gen. 
No. 81-98. 

Phrase “transfer of property or any 
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valuable interest therein” would appear 
also to refer to a secondary security deed 
conveyance, because a secondary security 
deed unquestionably conveys a valuable 
interest in property. 1981 Op. Att’y Gen. 
No. 81-98. 

Department of Banking and Fi- 
nance in its examinations should not 
regard debt secured by secondary se- 
curity deed as being senior to debts 
under “open-end” clause in first security 
deed executed prior to July 1, 1980, unless 
holder of first security deed has agreed 
that subsequent advances will not be se- 
nior to secondary security deed indebted- 
ness. 1981 Op. Att’y Gen. No. 81-98. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 65 et 
seq., 83 et seq. 
C.J.S. 

59 C.J.S., Mortgages, § 154 et seq. 
ALR. 

Application of insurance moneys re- 
ceived by mortgagee, 11 A.L.R. 1295. 

Duty of mortgagee, or one holding title 
as security, to protect the interests of third 
persons in respect to insurance, 41 A.L.R. 
1283; 130 A.L.R. 598. 

Right of mortgagee to benefit of insur- 
ance taken out by purchaser of equity of 
redemption, 47 A.L.R. 1011. 

Liability of mortgagee under mortgage 
clause for insurance premium, 47 A.L.R. 
1126; 56 A.L.R. 679; 83 A.L.R. 105. 

Right of mortgagee to be reimbursed for, 
or credited with, amount of taxes paid by 
him after judgment, but before sale, 60 
A.L.R. 425. 

Validity, construction, applicability, and 
effect of provision in real estate mortgage 
regarding payment of taxes or assess- 
ments by mortgagee, 74 A.L.R. 506. 

Adjustment of loss by agreement be- 
tween mortgagor and insurer as affecting 


mortgagee under loss-payable clause, 111 
A.L.R. 697. 

Independent contract theory or credi- 
tor-beneficiary theory as regards status of 
mortgagee under mortgage clause in 
policy fire insurance, 124 A.L.R. 1034. 

Optional advance under mortgage as 
subject to lien intervening between giving 
of the mortgage and making the advance, 
138 A.L.R. 566. 

Limit of amount specified in mortgage 
for future advances as affected by repay- 
ment of part of the advances, 152 A.L.R. 
566. 

Priority between mechanics’ liens and 
advances made under previously executed 
mortgage, 80 A.L.R.2d 179. 

Rights in funds representing “escrow” 
payments made by mortgagor in advance 
to cover taxes or insurance, 50 A.L.R.3d 
697. 

Failure to keep up insurance as justify- 
ing foreclosure under acceleration provi- 
sion in mortgage or deed of trust, 69 
A.L.R.3d 774. 

Debts included in provision of mortgage 
purporting to cover all future and existing 
debts (dragnet clause) — modern status, 3 
A.L.R.4th 690. 


44-14-38. Furnishing of cancellation by grantee or holder upon 
payment; liability for failure to comply; cancellation of 
instrument after failure to comply; liability of agents. 


(a) As used in this Code section, the term: 
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(1) “Account” means the loan, note, or other such agreement 
executed by the parties. 


(2) “Finance charge” means interest and other charges agreed to 
by the parties. 


(3) “Grantee” means heirs, devisees, executors, administrators, 
successors, transferees or assigns, and any servicing agent or any 
person or entity to whom indebtedness is paid on behalf of or by any 
grantor. 


(4) “Grantor” means heirs, devisees, executors, administrators, 
successors, transferees, or assigns. 


(5) “Instrument” means a deed to secure debt, a security instru- 
ment, a purchase money mortgage, a financing statement, a person- 
alty mortgage, a loan contract, or other instrument executed in 
connection with any loan. 


(6) “Revolving loan account” means an arrangement between a 
lender and a debtor for the creation of debt pursuant to an agreement 
secured by an instrument and under which: 


(A) The lender may permit the debtor to create debt from time to 
time; 

(B) The unpaid balances of principal of such debt and the loan 
finance and other appropriate charges are debited to an account; 


(C) A loan finance charge is computed on the outstanding 
balances of the debtor’s account from time to time; 


(D) The debtor agrees to repay the debt and accrued finance 
charges in accordance with the written agreement with the lender; 
and 


(E) The limitation on the maximum amount which the debtor is 
entitled to become indebted under said arrangement between the 
lender and debtor is stated on the face of the instrument, and said 
amount shall be deemed to be notice of the maximum amount 
secured by the instrument. 


(b)(1) Whenever the indebtedness secured by any instrument is paid 
in full, the grantee or holder of the instrument, within 60 days of the 
date of the full payment, shall cause to be mailed to the grantor, at 
the grantor’s last known address as shown on the records of the 
grantee or holder of the instrument, written notice of the grantee’s or 
holder of the instrument’s transmittal of notice of satisfaction or 
cancellation as required by this subsection and notice of the grantor’s 
right to demand payment of $500.00 in liquidated damages from the 
grantee or holder of the instrument if such obligation is not timely 
met. 
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(2) Whenever the indebtedness secured by any instrument is paid 
in full, the grantee or holder of the instrument, within 60 days of the 
date of the full payment, shall cause to be furnished to the clerk of the 
superior court of the county or counties in which the instrument is 
recorded a legally sufficient satisfaction or cancellation to authorize 
and direct the clerk or clerks to cancel the instrument of record. The 
grantee or holder of the instrument shall further direct the clerk of 
the court to transmit to the grantor the original cancellation or 
satisfaction document at the grantor’s last known address as shown 
on the records of the grantee or holder of the instrument. In the case 
of a revolving loan account, the debt shall be considered to be “paid in 
full” only when the entire indebtedness including accrued finance 
charges has been paid and the lender or debtor has notified the other 
party to the agreement in writing that he or she wishes to terminate 
the agreement pursuant to its terms. 


(3) Notwithstanding paragraph (2) of this subsection, if an attor- 
ney at law remits the pay-off balance of an instrument to a grantee or 
holder of the instrument on behalf of a grantor, the grantee or holder 
of the instrument may direct the clerk of the court to transmit to such 
attorney the original cancellation or satisfaction document. 


(4) Agrantee or holder of the instrument shall be authorized to add 
to the pay-off amount the costs of recording a cancellation or 
satisfaction of an instrument. 


(c)(1) Upon the failure of the grantee or holder of the instrument to 
transmit a legally sufficient satisfaction or cancellation as required 
by subsection (b) of this Code section, the grantee or holder of the 
instrument shall be liable to the grantor for the sum of $500.00 as 
liquidated damages and such additional sums for any loss caused to 
the grantor, plus reasonable attorney’s fees if the grantor makes a 
written demand for liquidated damages to the grantee or holder of 
the instrument before transmittal, but not less than 61 days after the 
instrument is paid in full, and prior to filing a civil action. 


(2) The grantee or holder of the instrument shall not be liable to 
the grantor if he or she demonstrates reasonable inability to comply 
with subsection (b) of this Code section; and the grantee or holder 
shall not be liable to the grantor unless and until a written demand 
for the liquidated damages as provided in subsection (b) of this Code 
section is made. No settlement agent or attorney may take an 
assignment of the right to the $500.00 in liquidated damages. 


(3) Except as provided in paragraph (1) of subsection (b) and 
paragraph (2) of subsection (c) of this Code section, no other provision 
of this Code section shall be construed so as to affect the obligation of 
the grantee or holder of the instrument to pay the liquidated damages 
provided for in this subsection. 
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(4) At least 15 business days prior to filing a civil action to recover 
liquidated damages, the grantor shall provide notice in writing to the 
grantee or holder of the instrument at the address where the grantee 
or holder of the instrument directs payments to be mailed with 
respect to the indebtedness secured by the instrument or, if such 
address is not available, at the address of the grantee or holder of the 
instrument’s registered agent for service of process in Georgia stating 
that the grantee or holder of the instrument: 


(A) Has failed to comply with the obligation required by this 
Code section; 


(B) Owes the grantor liquidated damages in the amount of 
$500.00; and 


(C) May be sued by the grantor for the failure to comply with the 
provisions of this Code section. 


(5) If the grantee or holder of the instrument fails to provide 
written notice to the grantor regarding the grantee’s or holder of the 
instrument’s obligation for transmittal as provided in paragraph (1) 
of subsection (b) of this Code section, the grantor may file a civil 
action at any time more than 60 days after the grantee’s or holder of 
the instrument’s receipt of full payment. 


(c.1) In the event that a grantee or holder of record has failed to 
transmit properly a legally sufficient satisfaction or cancellation to 
authorize and direct the clerk or clerks to cancel the instrument of 
record within 60 days after a written notice mailed to such grantee or 
holder of record by registered or certified mail or statutory overnight 
delivery, return receipt requested, the clerk or clerks are authorized 
and directed to cancel the instrument upon recording an affidavit by an 
attorney who has caused the secured indebtedness to be paid in full or 
by an officer of a regulated or chartered financial institution whose 
deposits are federally insured if that financial institution has paid the 
secured indebtedness in full. The notice to be mailed to the grantee or 
holder of record shall identify the indebtedness and include a recital or 
explanation of this subsection. The affidavit shall include a recital of 
actions taken to comply with this subsection. Such affidavit shall 
include as attachments the following items: 


(1) A written verification which was given at the time of payment 
by the grantee or holder of record of the amount necessary to pay off 
such loan; and 


(2)(A) Copies of the front and back of a canceled check to the 
grantee or holder of record paying off such loan. 


(B) Confirmation of a wire transfer to the grantee or holder of 
record paying off such loan. 
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(C) Abank receipt showing payment to the grantee or holder of 


record of such loan. 


Any person who files an affidavit in accordance with this subsection 
which affidavit is fraudulent shall be guilty of a felony and shall be 
punished by imprisonment for not less than one year nor more than 
three years or by a fine of not less than $1,000.00 nor more than 
$5,000.00, or both. 


(d) In all cases, any servicing agent or any person or entity to whom 
the indebtedness is paid on behalf of any grantee shall be responsible 
for notifying the holder thereof upon payment in full and for securing 
the satisfaction or cancellation as provided in this Code section; and, 
upon failure to do so, the servicing agent or payee shall be subject to the 


same liability as provided in this Code section. 


History. 

Ga. L. 1975, p. 1184, §§ 1, 2; Ga. L. 
1983, p. 677, § 1; Ga. L. 1984, p. 22, § 44; 
Ga. L. 1986, p. 754, § 1; Ga. L. 1987, p. 3, 
§ 44; Ga. L. 1991, p. 413, §§ 1, 2; Ga. L. 
1998, p. 545, § 1; Ga. L. 1999, p. 862, 
§§ 2, 3; Ga. L. 2000, p. 136, § 44; Ga. L. 
2000, p. 1589, § 3; Ga. L. 2008, p. 352, 
§ 1/HB 1093. 

Editor’s notes. 

Ga. L. 1991, p. 418, § 3, not codified by 
the General Assembly, provides: “This Act 
shall become effective on July 1, 1991, and 
shall be applicable to any written demand 
for the transmittal of a cancellation or 
satisfaction made pursuant to the provi- 
sions of Code Section 44-14-3 of the Offi- 
cial Code of Georgia Annotated occurring 
on or after July 1, 1991.” 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provided that 


the Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 

Ga. L. 2008, p. 352, § 2/HB 1093, not 
codified by the General Assembly, pro- 
vides, in part, that a demand for liqui- 
dated damages made before May 12, 2008 
shall be governed by the provisions of 
former Code Section 44-14-3. 

Law reviews. 

For annual survey of law of real prop- 
erty, see 38 Mercer L. Rev. 319 (1986). 

For annual survey of real property law, 
see 57 Mercer L. Rev. 331 (2005). 

For survey article on trial practice and 
procedure, see 60 Mercer L. Rev. 397 
(2008). 

For note, “The Great Escape: How One 
Plaintiffs Sidestep of a Mandatory Arbi- 
tration Clause Was Applied to a Class in 
Bickerstaff v. SunTrust Bank,” see 68 
Mercer L. Rev. 539 (2017). 


JUDICIAL DECISIONS 


Statutory obligation to cancel satis- 
fied notes. — Trial court correctly or- 
dered that security deed be satisfied and 
canceled of record as the uncontroverted 
evidence was that the different former 
property owner paid the different former 
property owner’s debt to the security deed 
holder but the security deed holder never 
canceled the security deed; however, once 
the security deed was satisfied, the secu- 
rity deed holder had a statutory obligation 
to cancel that instrument. Lebbos v. Da- 


vis, 256 Ga. App. 1, 567 S.E.2d 345, 2002 
Ga. App. LEXIS 800 (2002). 

The trial court, having found a debt to 
have been forgiven upon a decedent’s 
death, did not err in ordering the dece- 
dent’s administrator to cancel a deed to 
secure debt. The litigation did not give 
notice to the public that the deed had been 
cancelled; under O.C.G.A. §§ 44-14-3(b) 
and 44-14-60, a grantee of a security deed 
had the duty to cancel the deed of record 
when the obligation was satisfied. Mize v. 
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Woodall, 291 Ga. App. 349, 662 S.E.2d 
178, 2008 Ga. App. LEXIS 496 (2008). 

Lender improperly removed a borrow- 
er’s action under 28 U.S.C. §§ 1446(b) 
and 1453(a) because the lender failed to 
meet its burden to establish that the num- 
ber of borrowers who paid off their loans 
and whose security deeds were not timely 
cancelled under former O.C.G.A. § 44-14- 
3(b) met the requirements of the Class 
Action Fairness Act of 2005, making re- 
mand necessary under 28 U.S.C. 
§ 1447(c). Stroh v. Colonial Bank, N.A., 
No. 4:08-CV-73, 2008 U.S. Dist. LEXIS 
89540 (M.D. Ga. Nov. 4, 2008). 

In a dispute between two siblings and 
their brother’s widow, arising out of the 
brother’s purchase and mortgage of a 
home for a third sibling, the title of which 
was in the names of the two siblings and 
the brother, the trial court erred in ruling 
that the siblings were not entitled to can- 
cellation or satisfaction of the loan docu- 
ments after the widow paid the amounts 
due on the mortgage because the estate 
had a duty to pay the amount due as the 
brother was the only obligor on the mort- 
gage. Roberts v. Smith, 341 Ga. App. 823, 
801 S.E.2d 915, 2017 Ga. App. LEXIS 291 
(2017). 

Application of definition of grantee. 
— After Chapter 7 debtor executed a note 
to a lender and also executed a security 
deed to a grantee, as lender’s nominee, to 
secure the debt, the grantee was not a 
grantee, within the meaning of O.C.G.A. 
§ 44-14-3(a), because the definition of 
“grantee” in § 44-14-3(a) did not apply to 
any other Code section. Drake v. Citizens 
Bank (In re Corley), 447 B.R. 375, 2011 
Bankr. LEXIS 807 (Bankr. S.D. Ga. 2011). 

Standing was in new purchaser of 
property. — Former property owner 
lacked standing to bring an action for 
statutory damages and attorney fees un- 
der O.C.G.A. § 44-14-3(c) against a lender 
that failed to cancel the lender’s security 
deed on the property after receiving a 
payoff of the loan as the owner no longer 
had an interest in the property at the time 
that the complaint was filed and, accord- 
ingly, the owner was not the real party in 
interest under O.C.G.A. § 9-11-17(a); the 
new purchaser of the property became 
“the grantor” that had the capacity to 
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prosecute the claim pursuant to § 44-14- 
3(a)(4). Associated Credit Union v. Pinto, 
297 Ga. App. 605, 677 S.E.2d 789, 2009 
Ga. App. LEXIS 489 (2009). 

Duty to inform grantee of manner 
by which debt satisfied. — Although no 
particular form of words is necessary 
when phrasing a demand under O.C.G.A. 
§ 44-14-3(c), when grantor relies upon 
payment of the debt in a manner other 
than that prescribed by the terms of the 
debt instrument, it is incumbent upon 
that grantor to inform the grantee of the 
exact manner by which the grantor claims 
the debt has been satisfied. Mitchell v. 
Oliver, 254 Ga. 112, 327 S.E.2d 216, 1985 
Ga. LEXIS 648 (1985). 

Notice. — When a debtor paid a prom- 
issory note and demanded that the credi- 
tor record the note’s satisfaction, the 
creditor’s failure to do so fell squarely 
under O.C.G.A. § 44-14-3(c), and the no- 
tice requirements found in O.C.G.A. § 44- 
14-3(c.1) had no application, as (1) the two 
sections concerned different matters, (2) 
each had a distinct notice requirement, 
and (3) O.C.G.A. § 44-14-3(c) specifically 
provided that no other provision of 
0.C.G.A. § 44-14-3 was to be construed to 
limit a creditor’s obligation to pay a debtor 
liquidated damages for violating O.C.G.A. 
§ 44-14-3(c). Franklin Credit Mgmt. 
Corp. v. Friedenberg, 275 Ga. App. 236, 
620 S.E.2d 463, 2005 Ga. App. LEXIS 937 
(2005). 

“Honest doubt” concerning pay- 
ment of debt. — Trial court properly 
granted creditor’s motion for summary 
judgment upon debtor’s claim for statu- 
tory penalties under O.C.G.A. § 44-14- 
3(c), where creditor submitted facts dem- 
onstrating that it did not cancel the 
security deed within the 45-day time pe- 
riod because of an “honest doubt” concern- 
ing payment of the debt, and debtor pre- 
sented no specific facts raising a genuine 
issue in this regard. Edenfield v. Trust Co. 
Mtg., 185 Ga. App. 678, 365 S.E.2d 520, 
1988 Ga. App. LEXIS 209 (1988). 

Borrower waived and released its 
claim for violation. — Although a 
lender had failed to timely release two 
subdivision lots from its deed to secure 
debt as required by O.C.G.A. § 44-14-83, 
the lender was not liable to the borrower 
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because, after the lots sold, the borrower 
signed loan modification agreements re- 
leasing and waiving any claims it might 
have against the lender. Heritage Creek 
Dev. Corp. v. Colonial Bank, 268 Ga. App. 
369, 601 S.E.2d 842, 2004 Ga. App. LEXIS 
920 (2004). 

Demand for liquidated damages. — 
Because the borrower never specifically 
demanded liquidated damages, the bor- 
rower was not entitled to statutory dam- 
ages for the lender’s failure to timely 
cancel a security deed. Shree Annpurna, 
Inc. v. Udhwani, 255 Ga. App. 799, 567 
S.E.2d 42, 2002 Ga. App. LEXIS 778 
(2002). 

In an action for damages, O.C.G.A. § 9- 
11-8(a)(2)(B), part of the Civil Practice Act 
(CPA), requires a written demand in the 
complaint for the damages requested; 
thus, if a court were to interpret O.C.G.A. 
§ 44-14-3(c) as permitting a demand for 
liquidated damages to be made in the 
complaint, the section would have no real 
meaning because the CPA already im- 
poses such a requirement. Accordingly, if 
0.C.G.A. § 44-14-3(c) is to serve any real 
purpose, it must be construed as a re- 
quirement that a grantor make a written 
demand on the grantee for the liquidated 
damages as a condition precedent to cre- 
ating the liability that serves as the basis 
for a lawsuit. SunTrust Bank v. Hight- 
ower, 291 Ga. App. 62, 660 S.E.2d 745, 
2008 Ga. App. LEXIS 271 (2008), cert. 
denied, No. S08C1387, 2008 Ga. LEXIS 
706 (Ga. Sept. 8, 2008). 

A complaint by a borrower against a 
lender for liquidated damages under 
0.C.G.A. § 44-14-3(c) should have been 
dismissed because the borrower failed to 
make a written demand for such damages 
before filing suit. If the statute was to 
serve any real purpose, the statute had to 
be construed as imposing such a require- 
ment. SunTrust Bank v. Hightower, 291 
Ga. App. 62, 660 S.E.2d 745, 2008 Ga. 
App. LEXIS 271 (2008), cert. denied, No. 
S08C1387, 2008 Ga. LEXIS 706 (Ga. Sept. 
8, 2008). 

Penalties were appropriate where 
no justification existed for a bank’s refusal 
to cancel a security deed on property. 
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Regions Bank v. Wachovia Bank, 248 B.R. 
201, 2000 Bankr. LEXIS 444 (Bankr. S.D. 
Ga. 2000). 

Attorney fees. — When a debtor paid a 
promissory note and demanded that the 
creditor record the note’s satisfaction, but 
the creditor sued the debtor on the note 
four years later, the debtor was entitled to 
attorney fees, including fees incurred in 
defending against the creditor’s action, 
which was directly related to the credi- 
tor’s failure to comply with O.C.G.A. § 44- 
14-3(c). Franklin Credit Mgmt. Corp. v. 
Friedenberg, 275 Ga. App. 236, 620 S.E.2d 
463, 2005 Ga. App. LEXIS 937 (2005). 

Because the debtor and the investment 
company’s defense of the creditor’s action 
to quiet title was directly related to the 
creditor’s refusal to comply with the credi- 
tor’s obligation under O.C.G.A. § 44-14-3 
to have the security deed cancelled, the 
trial court did not err when the court 
awarded the debtor attorney fees under 
the statute. CB Lending, LLC v. Strategic 
Property Consulting Group, LLC, 353 Ga. 
App. 114, 834 S.E.2d 618, 2019 Ga. App. 
LEXIS 576 (2019), cert. denied, No. 
S$20C0586, 2020 Ga. LEXIS 567 (Ga. July 
15, 2020). 

Penalties were appropriate. — 
When a debtor paid a promissory note and 
gave the creditor a written demand to 
record the note’s satisfaction, but, instead, 
the creditor sued the debtor on the note 
four years later, the creditor’s actions and 
omissions fell squarely within O.C.G.A. 
§ 44-14-3(c), and it was liable to the 
debtor for statutory damages under that 
section. Franklin Credit Mgmt. Corp. v. 
Friedenberg, 275 Ga. App. 236, 620 S.E.2d 
463, 2005 Ga. App. LEXIS 937 (2005). 

Failure to create a perpetual and 
indefinite security interest. — Given 
the fixed maturity date in the deed, with a 
loan for a sum certain rather than a 
revolving line of credit, the deed lacked an 
affirmative statement of intent to create a 
perpetual and indefinite security interest 
in the property and, so, under O.C.G.A. § 
44-14-80(a)(1), the seven-year reversion- 
ary period applied. Griggs v. Miller, 363 
Ga. App. 82, 870 S.E.2d 578, 2022 Ga. 
App. LEXIS 126 (2022). 
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OPINIONS OF THE ATTORNEY GENERAL 


Sufficiency of deed cancellation. — 
Under Ga. L. 1986, p. 754, amending 
O.C.G.A. §§ 44-14-3 and 44-14-67 dealing 
with deeds to secure debt and their can- 
cellation, the release of corporate security 
interests in real property or security in- 
terests under the UCC, signed by an offi- 
cer or delegated agent, as provided in 


O.C.G.A. § 14-5-7(b), will continue to con- 
stitute conclusive evidence of corporate 
authorization for the release, and when 
the clerk is presented with such a release 
apparently so signed, in the absence of 
overt signs of impropriety, it should be 
accepted for recording. 1986 Op. Att’y 
Gen. No. 86-17. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 475 et seq. 
69 Am. Jur. 2d, Secured Transactions, 
§ 426 et seq. 

C.J.S. 

59 C.J.S., Mortgages, §§ 479, 483, 484. 
ALR. 

Requiring security as condition of can- 


celing of record mortgage or lien, or of 
recording payment, 2 A.L.R.2d 1064. 

Damages recoverable for real-estate 
mortgagee’s refusal to discharge mortgage 
or give partial release therefrom, 8 
A.L.R.4th 853. 


44-14-4, Procedure for recording cancellation of mortgage. 


Any mortgagor who has paid off his or her mortgage may present the 
paid mortgage to the clerk of the superior court of the county or counties 
in which the mortgage instrument is recorded, together with the order 
of the mortgagee or transferee directing that the mortgage be canceled. 
After payment of the fee authorized by law, the clerk shall index and 
record, in the same manner as the original mortgage instrument is 
recorded, the canceled and satisfied mortgage instrument or such 
portion thereof as bears the order of the mortgagee or transferee 
directing that the mortgage be canceled, together with any order of the 
mortgagee or transferee directing that the mortgage be canceled. The 
clerk shall show on the index of the cancellation and on the cancellation 
document the deed book and page number where the original mortgage 
instrument is recorded. The clerk shall manually or through electronic 
means record across the face of the mortgage instrument the words 
“satisfied” and “canceled” and the date of the entry and shall sign his or 
her name thereto officially. The clerk shall also manually or electroni- 
cally make a notation on the record of the mortgage to indicate where 
the order of the cancellation is recorded. 


History. 

Ga. L. 1884-85, p. 129, §§ 1, 2; Civil Code 
1895, §§ 2737, 2738; Civil Code 1910, 
§§ 3270, 3271; Code 1933, § 67-117; Ga. L. 
1963, p. 276, § 1; Ga. L. 1989, p. 498, § 1; 
Ga. L. 2012, p. 173, § 1-36/HB 665. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 


any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-1083. 
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JUDICIAL DECISIONS 


Cancellation need not be under 
seal. — There is no requirement that a 
cancellation of a mortgage should be un- 
der seal. Sims v. Scheussler, 5 Ga. App. 
850, 64 S.E. 99, 1909 Ga. App. LEXIS 152 
(1909). 

Priority of new security taken by 
mortgagee who surrenders original 
note and mortgage. — Where the mort- 
gagee takes new security and enters upon 
the note and mortgage the word “satis- 
fied,” and surrenders them to the mort- 
gagor, and the mortgage is duly canceled 
on the record, this amounts to an extin- 
guishment of the mortgage, and the new 
security is inferior to an intervening mort- 
gage on the same property, of which the 
first mortgagee had notice at the time the 
mortgagee canceled the mortgage and ac- 
cepted the new security. Farkas v. Third 
Nat'l Bank, 133 Ga. 755, 66 S.E. 926, 1910 
Ga. LEXIS 52 (1910). 

Cancellation under mistake of fact, 
see Woodside v. Lippold, 113 Ga. 877, 39 
S.E. 400, 1901 Ga. LEXIS 403 (1901). 

Good faith purchase at sale under 
power without notice of satisfaction 
of debt. — While a power of sale in a 
mortgage is extinguished by the payment 
of the debt the mortgage was given to 
secure, if the mortgagor fails to have the 
satisfaction of the debt entered of record 
and a sale is thereafter had under the 
power, one who purchases in good faith 
and for value at such sale, without notice 
of the fact of the satisfaction of the debt, 
will be protected in title. Garrett v. Craw- 
ford, 128 Ga. 519, 57 S.E. 792, 1907 Ga. 
LEXIS 156 (1907). 

Effect of forged entry of satisfac- 
tion. — Where the mortgagor fraudu- 
lently substitutes a copy for the original, 


and forges an entry of satisfaction thereon 
and has it cancelled of record, it does not 
affect the mortgagee, even as to a bona 
fide purchaser. Luther v. Clay, 100 Ga. 
236, 28 S.E. 46, 1897 Ga. LEXIS 33 
(1897). 

Liability of clerk for recording 
forged cancellation order. — When a 
mortgagor presents to a clerk an original 
mortgage of record and an order to the 
clerk, purporting to have been signed by 
the mortgagee, to cancel such mortgage on 
the record, and the clerk has no knowl- 
edge of the invalidity of the order, nor any 
reason to suspect the same, the act of 
recording the order does not render the 
clerk and the sureties on the clerk’s official 
bond liable to a person injured by such 
entry, notwithstanding the order was 
forged. Luther v. Banks, 111 Ga. 374, 36 
S.E. 826, 1900 Ga. LEXIS 546 (1900). 

Instrument containing no defea- 
sance clause is a deed or bill of sale to 
secure debt. — A written instrument 
which by its terms passes title from the 
vendor to the vendee as security for a 
debt, and which contains no defeasance 
clause, is a deed or bill of sale to secure a 
debt, and is not a mortgage. The title 
conveyed thereunder does not automati- 
cally revert to the vendor upon the pay- 
ment of the debt, but continues thereafter 
in the vendee, and is not divested until the 
performance of some act, as a reconvey- 
ance from the vendee to the vendor, or the 
cancellation and surrender of the instru- 
ment by the vendee as required by stat- 
ute. Grady v. T.I. Harris, Inc., 41 Ga. App. 
111, 151 S.E. 829, 1930 Ga. App. LEXIS 
474 (1930). 


OPINIONS OF THE ATTORNEY GENERAL 


Recordation requirements. — When 
a paid mortgage or security deed is filed 
with an order of cancellation upon it, 
clerks of superior court may record the 
canceled instrument or only the part 
which bears the order; the part recorded 


should be sufficient to identify the trans- 
action; clerks should index cancellations 
of security instruments with the name of 
the borrower (mortgagor) in the “grantee” 
index, make all notations required by 
statute in the indices and on the record- 
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ings, and charge a fee of $3.50, unless the 
cancellation is by new deed, in which case 
the fee for recording a deed should also be 
charged. 1989 Op. Att’y Gen. U89-19. 
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Cancellation of security deeds and 
writs of execution from record, see 
1972 Op. Att’y Gen. No. U72-79. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 430. 
C.J.S. 

59 C.J.S., Mortgages, § 479. 

ALR. 

Rights in mortgage security, of mort- 
gagor or intermediate grantee who pays 
the mortgage debt after conveying the 
property, 2 A.L.R. 242. 

Release of mortgagor (or intermediate 
grantee who has assumed the mortgage) 
by subsequent dealings between the mort- 
gagor’s grantee and mortgagee, 41 A.L.R. 
277; 72 A.L.R. 389; 81 A.L.R. 1016; 112 
A.L.R. 1324. 

Doctrine by inverse order of alienation 
as affected by release or part of property 
covered by mortgage or other lien, 110 
A.L.R. 65; 131 A.L.R.4th 108. 

Reacquisition by mortgagor, or his 
grantee, of the title through foreclosure of 


first mortgage as affecting rights under 
second mortgage to which the property 
was subject before the foreclosure, 111 
A.L.R. 1285. 

Requiring security as condition of can- 
celing of record mortgage or lien, or of 
recording payment, 2 A.L.R.2d 1064. 

Construction and effect of real-estate 
mortgage clause providing for payment of 
a premium or additional sum if mortgagor 
prepays principal debt, 70 A.L.R.2d 1334. 

Construction of provision in real-estate 
mortgage, land contract, or other security 
instrument for release of separate parcels 
of land as payments are made, 41 
A.L.R.3d 7. 

Damages recoverable for real-estate 
mortgagee’s refusal to discharge mortgage 
or give partial release therefrom, 8 
A.L.R.4th 853. 


44-14-5. Practices prohibited in connection with certain resi- 
dential real estate transactions. 


(a) As used in this Code section, the term: 


(1) “Borrower” means a person who has secured an indebtedness 
with a security interest in real property or a person who has taken an 
interest in real property subject to an outstanding security interest in 
the real property and has notified the holder of the security interest 
that he has taken the real property and assumed the indebtedness 
secured by the real property. 


(2) “Lender” means a person who has a security interest in real 
property, which interest is evidenced by a security deed, a mortgage, 
a trust deed, a bond for title, or other security document granting a 
security interest in real property to secure an indebtedness owed to 
the lender. 


(3) “Person” means any individual, firm, partnership, corporation, 
joint venture, association, company, agency, syndicate, estate, trust, 
business trust, receiver, fiduciary, or other group or combination or 
any other entity whatsoever. 


(b) Subject to the limitations and exceptions provided in this Code 


418 


44-14-5 MORTGAGES, SECURITY, LIENS 44-14-5 


section, any lender with a security interest in real estate shall not, 
directly or indirectly: 


(1) Accelerate or mature the indebtedness secured by the real 
estate on account of the sale or transfer of the real estate or on 
account of the assumption of the indebtedness, except as provided in 
paragraph (5) of this subsection. This paragraph shall not apply if the 
person to whom the real estate would be sold or transferred does not 
intend to occupy the property as the person’s principal residence, if 
such occupancy is a requirement imposed by federal regulatory 
authorities upon the lender; 


(2) Increase the interest rate above the existing interest rate of the 
indebtedness unless: 


(A) The borrower who is primarily liable for the repayment of 
the indebtedness shall make a request in writing to the lender at 
the time of the making of the application to the lender for approval 
of the transfer or, at any time prior to the granting or denying of 
approval of the transfer by the lender, a request that the borrower 
desires to be relieved of liability under the terms of the security 
instrument and the note secured thereby; and 


(B) The lender furnishes written evidence to the borrower that 
the borrower has been relieved of liability under the terms of the 
security instrument and the note secured thereby. In the event the 
lender so relieves the borrower of liability after having been 
requested to do so by the borrower, the lender may increase the 
interest rate on the indebtedness; provided, however, that the 
lender shall not escalate the interest in excess of 1 percent per 
annum above the existing interest rate at the time of the transfer 
nor shall the lender be entitled to escalate the interest rate at any 
time other than at the transfer of title and then not more often than 
once in any 24 month period. Any subsequent transfer of the 
property after 24 months from the time of the last escalation of 
interest shall likewise be limited to a 1 percent per annum increase 
above the interest rate of the indebtedness existing at the time of 
the subsequent transfer; 


(3) Charge, collect, or attempt to collect any transfer fee on account 
of the sale or transfer of such real estate or on account of the 
assumption of such indebtedness in excess of: 


(A) One-half of 1 percent of the principal amount of the indebt- 
edness outstanding on the date of the transfer or $150.00, which- 
ever is greater, in the event the lender does not relieve the borrower 
of liability for the repayment of the indebtedness; 


(B) One percent of the principal amount of the indebtedness 
outstanding on the date of the transfer, in the event the lender does 
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not escalate the interest rate but does relieve the borrower of 
liability for the repayment of the indebtedness; or 


(C) One-half of 1 percent of the principal amount of the indebt- 
edness outstanding on the date of such transfer or $250.00, 
whichever is greater, in the event the lender escalates the interest 
rate and relieves the borrower of liability for the repayment of the 
indebtedness. 


Any borrower who has been relieved of liability for the repayment of the 
indebtedness may submit his affidavit of such fact to the clerk of the 
superior court in the county where the security instrument is recorded, 
which clerk shall enter a notation on the recorded security instrument 
to the effect that the borrower has been relieved of liability under the 
terms of the security instrument and the note secured thereby. Any 
such transfer fee shall not be considered interest and shall not be taken 
into account in the calculation of interest and shall not be considered a 
“rate of charge” as that term is defined in Code Section 7-4-30; 


(4) Enforce or attempt to enforce the provisions of any mortgage, 
deed of trust, or other real estate security instrument executed on or 
after July 1, 1979, which provisions are contrary to this Code section; 


(5) Withhold approval or disapproval of the sale or transfer of the 
real estate and the assumption of the indebtedness beyond 50 days 
after receipt by the lender of the completed written application for 
same on such form as may be required by the lender (a copy of which 
shall be furnished to the applicant) to determine the financial ability 
to retire the indebtedness of the applicant according to the lender’s 
terms; otherwise, the sale or transfer and the assumption shall be 
approved; provided, however, that the parties by mutual agreement 
may extend the aforesaid period of time for a period not to exceed 30 
days. The lender shall have the right, if permitted under the security 
instrument, to accelerate the indebtedness if the borrower transfers 
the property to a person if: 


(A) The lender has reasonably determined, based upon the 
standards provided in this Code section, that such person is 
financially incapable of retiring the indebtedness according to the 
terms of the security instrument; or 


(B) The lender is entitled under this Code section and the 
security instrument to increase the interest rate on the indebted- 
ness, and the person to whom the real estate is transferred declines 
to agree to such increase. 


Such acceleration shall be permitted only within a 60 day period after 
the lender acquires actual knowledge of the sale or transfer to such 
person; and 
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(6) Disapprove the sale or transfer of the real estate and the 
assumption of the indebtedness for any reason other than the credit 
worthiness of the person to whom the real estate would be sold or 
transferred, which disapproval is based upon standards normally 
used by persons in the business of making loans on real estate in the 
same or similar circumstances; otherwise, any due-on-sale clause or 
similar provision in the security instrument shall be deemed to be 
against public policy and shall be void. 


(c) The maximum increase allowed in paragraph (2) of subsection (b) 
of this Code section and the maximum fee allowed in paragraph (3) of 
subsection (b) of this Code section shall not be deemed to be required, 
minimum, or ordinary; but the interest increase and fee may, in any 
case, be less than the amount allowed. 


(d) This Code section shall be applicable only to a security interest in 
real property utilized as residential dwelling units other than apart- 
ments, motels, hotels, and nursing homes and only if the original 
amount of the loan is less than $100,000.00. 


(e) This Code section shall not be applicable in those cases in which 
the secretary of housing and urban development, or his successor, 
matures the indebtedness on multiple-family housing projects pursu- 
ant to the current law and regulations of the Federal Housing Admin- 
istration. 


(f) This Code section shall not be applicable to a person with a 
security interest in real estate, which person is not regularly engaged in 
the business of making real estate loans. 


(g) In the event that the party assuming the indebtedness declines to 
agree to an increase in the interest rate as provided in paragraph (2) of 
subsection (b) of this Code section, the indebtedness may be prepaid 
without penalty or increased interest at any time within 60 days after 
the assumption; but if the party does not make the prepayment within 
the 60 day period, the party shall be liable for the increased interest 
rate from the date of the assumption; and any prepayment penalty 
provided for in the security instrument shall thereafter be in effect. Any 
law to the contrary notwithstanding, such increased interest and the 
outstanding indebtedness shall be secured by the security instrument 
securing the indebtedness with the same priority as if the increased 
interest rate were originally set forth in the note evidencing the 
indebtedness. 


(h) Nothing contained in this Code section shall be construed so as to 
permit a lender to increase the interest rate beyond applicable usury 
laws. 


(i) Nothing in this Code section shall be construed to limit the right 
of the Federal Land Bank to increase or decrease the interest rate of 
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any loan so long as the increase or decrease is pursuant to the terms of 
the variable interest rate provision of the security instrument or the 
note secured thereby and the increase or decrease is not the result of 


the transfer of the property serving the loan. 


(j) This Code section shall not be applicable to loans made by the 
Farmers Home Administration, which loans provide for interest subsi- 
dies or variable interest rates based on the income of the borrower, or to 
loans made by the Georgia Housing and Finance Authority, the Urban 
Residential Finance Authority of the City of Atlanta, or other similar 
state or local authorities. 


(k) This Code section shall not be applicable to loans on or secured by 
real property utilized as residential dwelling units as that term is used 
in subsection (d) of this Code section, which loans are made by an 
employer to an employee as an employment benefit. 


(1) In addition to the fee authorized by paragraph (3) of subsection (b) 
of this Code section, a lender may charge and collect a fee to recover the 
actual costs incurred by the lender in obtaining a credit report on the 
person to whom the real estate would be sold or transferred in instances 
where the borrower has requested to be relieved from liability for the 
indebtedness as well as in instances where the borrower has not made 
such request, but no investigation by the lender to determine credit 
worthiness shall authorize the lender to withhold approval or disap- 
proval of the sale or transfer of the real estate beyond the time 
limitation specified in paragraph (5) of subsection (b) of this Code 
section. 


(m) Nothing in this Code section shall be construed to limit the right 
of a lender to increase or decrease the interest rate on the indebtedness 
so long as such increase or decrease is effected pursuant to the terms 
contained in the security instrument or the note secured thereby or by 
mutual agreement between borrower and lender, provided that such 
increase or decrease is not the result of the sale or transfer of the 
property securing such indebtedness or the assumption of the indebt- 
edness, unless such increase upon a sale or transfer of such property or 
assumption of the indebtedness is otherwise permitted by this Code 
section. 


History. 

Ga. L. 1979, p. 345, §§ 1, 2; Ga. L. 1980, 
p. 585, § 1; Ga. L. 1981, p. 480, §§ 1-9; 
Ga. L. 1991, p. 1653, §§ 2-3. 

Editor’s notes. 

Ga. L. 1981, p. 480, § 10, not codified by 
the General Assembly, provided as fol- 
lows: “This Act shall become effective 
upon its approval by the Governor or upon 


its becoming law without his approval; 
and the provisions of the Act shall apply to 
any transfer or sale of real estate and the 
assumption of indebtedness in connection 
therewith which is accomplished on or 
after the effective date of this Act; but the 
Act and this amendatory Act shall not 
affect or impair the rights, duties, or in- 
terests arising out of or flowing from in- 
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struments executed prior to the effective 
date of this amended Act.” This Act be- 
came effective March 24, 1981. 

Law reviews. 

For article surveying 1979 legislative 
developments in commercial law, see 31 
Mercer L. Rev. 13 (1979). 

For article surveying recent legislative 
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and judicial developments in Georgia’s 
real property laws, see 31 Mercer L. Rev. 
187 (1979). 

For article surveying developments in 
Georgia real property law from mid-1980 
through mid-1981, see 33 Mercer L. Rev. 
219 (1981). 


JUDICIAL DECISIONS 


State law preempted by federal law. 
— Georgia laws restricting the enforce- 
ment of “due-on-sale” provisions have 
been preempted by the Garn-St. Germain 
Depository Institutions Act of 1982 (P.L. 
97-320, 96 Stat. 1469) which expressly 
permits a lender to “enforce a contract 
containing a due-on-sale clause with re- 
spect to a real property loan.” Aetna Cas. 
& Sur. Co. v. Valdosta Fed. Sav. & Loan 
Ass’n, 175 Ga. App. 614, 333 S.E.2d 849, 
1985 Ga. App. LEXIS 2129 (1985). 

O.C.G.A. § 44-14-5 does not conflict 
with Georgia’s long-standing policy 
of adjusting usury laws and other 
regulatory policies to promote a 
stable and active residential mortgage 
lending industry. The scheme under 
0.C.G.A. § 44-14-5 that attempts to re- 
strict loan modifications made in connec- 
tion with due-on-sale clauses and thereby 
blocks a traditional method of adjusting 
mortgage pool rates; however, it does not 
necessarily limit a lender’s ability to ad- 
just market-pool spreads because it was: 
totally prospective in operation; coupled 
with a floating usury rate; and accompa- 
nied by changes in the traditional long 
term, fixed rate lending practices. Linden- 
berg v. First Fed. Sav. & Loan Ass’n, 528 F. 
Supp. 440, 1981 U.S. Dist. LEXIS 16202 
(N.D. Ga. 1981), affd, 691 F.2d 974, 1982 
U.S. App. LEXIS 24143 (11th Cir. 1982). 

In the plan of the General Assembly, 
O.C.G.A. § 44-14-5(b)(1) through (3), 
(5), and (6) provide the substantive 
provisions of the Act and O.C.G.A. § 44- 
14-5(b)(4) provides for its operation. Lin- 
denberg v. First Fed. Sav. & Loan Ass’n, 90 
F.R.D. 255, 1981 U.S. Dist. LEXIS 14340 
(N.D. Ga. 1981). 


0.C.G.A. § 44-14-5(b)(4) is the provi- 
sion that makes that section’s prohi- 
bitions operative; by itself, it has no 
meaning. Rather, it takes on meaning in 
the context of O.C.G.A. § 44-14-5(b)(1) 
through (3), (5), and (6) ; these are the 
paragraphs that determine what provi- 
sions and practices are contrary to that 
section and cannot be enforced pursuant 
to O.C.G.A. § 44-14-5(b)(4). Lindenberg v. 
First Fed. Sav. & Loan Ass’n, 90 F.R.D. 
255, 1981 U.S. Dist. LEXIS 14340 (N.D. 
Ga. 1981). 

Where three parties are involved, 
release of the original borrower and 
acceptance of a purchaser-grantee is 
valid consideration for a new contract 
at new interest rates, even before expira- 
tion of the original loan term. Lindenberg 
v. First Fed. Sav. & Loan Ass’n, 528 F. 
Supp. 440, 1981 U.S. Dist. LEXIS 16202 
(N.D. Ga. 1981), affd, 691 F.2d 974, 1982 
U.S. App. LEXIS 24143 (11th Cir. 1982). 

Contracts entered into under one 
usury statute remain enforceable on 
their original terms even if the stat- 
ute changes, whereas any contract en- 
tered into after changing the law is to be 
governed by the new law even if the new 
contract concerns a preexisting debt, such 
that even if an original loan contract was 
void for usury, a new promise to pay the 
loan after an increase in the usury limits 
was binding under the new limits. There- 
fore, the plaintiffs’ promise to pay the 
remaining portion of their grantors’ debt 
must be judged at the time of their prom- 
ise. Lindenberg v. First Fed. Sav. & Loan 
Ass’n, 528 F. Supp. 440, 1981 U.S. Dist. 
LEXIS 16202 (N.D. Ga. 1981), affd, 691 
F.2d 974, 1982 U.S. App. LEXIS 24143 
(11th Cir. 1982). 
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OPINIONS OF THE ATTORNEY GENERAL 


O.C.G.A. § 44-14-5 is binding on fed- 
erally chartered savings and loan as- 
sociations. 1979 Op. Atty Gen. No. U79- 
17. 

Effect on instruments executed 
prior to effective date of section. — 
While O.C.G.A. § 44-14-5 applies to 


transactions involving instruments ex- 
ecuted prior to its effective date, the exact 
effect of that section on these transactions 
must be resolved after the instruments 
and the transactions are studied on a case 
by case basis. 1979 Op. Atty Gen. No. 
U79-17. 


RESEARCH REFERENCES 


ALR. 

Validity and enforceability of due-on- 
sale real-estate mortgage provisions, 61 
A.L.R.4th 1070. 


Validity and construction of provision of 
mortgage or other real-estate financing 
contract prohibiting prepayment for a 
fixed period of time, 81 A.L.R.4th 423. 


44-14-6. Wrongful sale or removal of mortgaged property; pen- 


alty. 


After having made a mortgage deed to personal property or a bill of 


sale to secure debt, any person who sells or otherwise disposes of the 
property or causes the property to be moved outside of the state before 
the payment of the mortgage debt or the debt secured by the bill of sale 
without the consent of and with intent to defraud the mortgagee shall 
be guilty of a misdemeanor if loss is thereby sustained by the holder of 


the mortgage or bill of sale. 


History. 

Ga. L. 1871-72, p. 71, §§ 1, 2; Code 
1873, § 4600; Ga. L. 1875, p. 26, § 1; Code 
1882, § 4600; Ga. L. 1887, p. 37, § 1; 


Penal Code 1895, § 671; Ga. L. 1910, p. 
59, § 1; Penal Code 1910, § 720; Ga. L. 
1921, p. 123, § 1; Code 1933, § 67-9901; 
Ga. L. 1982, p. 3, § 44. 


JUDICIAL DECISIONS 


“Or otherwise disposes of”. — The 
words “or otherwise disposes of,” must be 
construed to mean a disposition of the 
property in the nature of a sale and not in 
any other manner. Stenson v. State, 43 
Ga. App. 582, 159 S.E. 777, 1931 Ga. App. 
LEXIS 473 (1981). 

What constitutes loss generally. — 
The loss mentioned in O.C.G.A. § 44-14-6 
does not necessarily refer to a loss of the 
debt, or any part of it, nor will the sol- 
vency of the mortgaged property, of itself, 
prevent such a sale or disposition from 
being a violation of that section. Coleman 
v. Allen, 79 Ga. 637, 5 S.E. 204, 1888 Ga. 
LEXIS 25 (1888). 

Loss is shown by statement of value 
of property sold to accused. — Where 


the prosecutor testifies about loss of a 
certain sum, the value of the property sold 
by the accused, this is a statement of fact 
and shows loss as contemplated by 
O.C.G.A. § 44-14-6. Farmer v. State, 18 
Ga. App. 307, 89 S.E. 382, 1916 Ga. App. 
LEXIS 316 (1916). 

Loss is not shown by general state- 
ment of prosecutor about lost valu- 
able time, and employment of a lawyer to 
foreclose mortgage. Denney v. State, 2 Ga. 
App. 146, 58 S.E. 318, 1907 Ga. App. 
LEXIS 298 (1907). 

Section inapplicable where debtor 
has express permission to sell prop- 
erty. — Where, by the terms of a bill of 
sale to secure debt it is provided that any 
property sold must be replaced in kind or 
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the revenue from the sale thereof placed 
in position for payment on the note which 
the instrument secures, the fact that the 
defendant sold stock to another dealer, 
but failed to apply the proceeds from such 
sale toward the payment of the bill of sale 
to secure debt and such failure to apply 
the proceeds resulted in a loss to the 
holder of the bill of sale to secure debt, will 
not authorize the defendant’s conviction 
under O.C.G.A. § 44-14-6 for the reason 
that the holder of the bill of sale to secure 
debt has expressly agreed and consented 
in the bill of sale itself that the defendant 
might sell the property on condition and 
while the evidence shows a failure to com- 
ply with the condition of the contract, such 
failure will not render criminal a sale of 
the property made under such permission. 
Carter v. State, 90 Ga. App. 417, 83 S.E.2d 
246, 1954 Ga. App. LEXIS 726 (1954). 

Implied permission. — In a prosecu- 
tion for the fraudulent sale of personal 
property on which there is a mortgage or 
bill of sale to secure a debt under O.C.G.A. 
§ 44-14-6, where the evidence discloses 
that the holder of the bill of sale impliedly 
consented to the sale of the property by 
the defendant to the party to whom defen- 
dant did actually sell it, a conviction is not 
warranted. In such case, two elements of 
the offense are lacking: absence of con- 
sent, and an intent on the part of the 
defendant to defraud the holder of the bill 
of sale to secure a debt. Wallace v. State, 
55 Ga. App. 872, 192 S.E. 81, 1937 Ga. 
App. LEXIS 535 (1937). 

Where defendant had nothing to do 
with a sale of the property by the 
sheriff a conviction of the offense set 
forth in O.C.G.A. § 44-14-6 is unauthor- 
ized. Tatom v. State, 27 Ga. App. 779, 109 
S.E. 917, 1921 Ga. App. LEXIS 420 (1921). 

One aiding in sale of the property is 
a principal. Wyatt v. State, 16 Ga. App. 
817, 81 S.E. 802, 1914 Ga. App. LEXIS 
477 (1914). 

Disposal of property by killing and 
eating it, see Linder v. State, 17 Ga. App. 
520, 87 S.E. 703, 1916 Ga. App. LEXIS 
747 (1916), overruled, Stenson v. State, 43 
Ga. App. 582, 159 S.E. 777, 1931 Ga. App. 
LEXIS 473 (1931); Stenson v. State, 43 
Ga. App. 582, 159 S.E. 777, 1931 Ga. App. 
LEXIS 473 (1931). 

What constitutes probable cause 
under O.C.G.A. § 44-14-6. — The mere 
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act of a mortgagor in disposing of the 
mortgaged property, without the consent 
of the mortgagee and without applying 
the proceeds to the mortgage, constitutes 
probable cause for instituting a criminal 
prosecution against the mortgagor. Sir- 
mans v. Peterson, 42 Ga. App. 707, 157 
S.E. 341, 1931 Ga. App. LEXIS 114 (1931). 

Sufficiency of description of prop- 
erty mortgaged and disposed of, and 
demurrer thereto, see Brown v. State, 
60 Ga. App. 646, 4 S.E.2d 676, 1939 Ga. 
App. LEXIS 127 (1939). 

Sufficiency of affidavit and warrant 
charging offense. — Where an affidavit 
upon which a criminal warrant is founded 
states that the accused did commit the 
offense of a misdemeanor by disposing of 
property upon which another held mort- 
gage, and the warrant states that the 
accused did commit the offense of misde- 
meanor, the affidavit and warrant are 
sufficient to charge a crime. Cain v. Ken- 
drick, 199 Ga. 147, 33 S.E.2d 417, 1945 
Ga. LEXIS 272 (1945). 

Elements of proof. — To sustain a 
conviction under O.C.G.A. § 44-14-6, the 
evidence must show that the defendant 
sold or otherwise disposed of property 
after having made a mortgage deed 
thereto, or bill of sale to secure a debt, and 
that the sale was without the consent of 
the mortgagee or person holding the bill of 
sale to secure a debt, that it was with the 
intent to defraud the mortgagee or person 
holding the bill of sale to secure a debt, 
and that the mortgagee or holder of the 
bill of sale to secure a debt suffered loss 
thereby. Wallace v. State, 55 Ga. App. 872, 
192 S.E. 81, 1937 Ga. App. LEXIS 535 
(1937); Carter v. State, 90 Ga. App. 417, 83 
S.E.2d 246, 1954 Ga. App. LEXIS 726 
(1954). 

Essential elements of offense, see 
Barclay v. State, 55 Ga. 179, 1875 Ga. 
LEXIS 369 (1875); Wright v. State, 9 Ga. 
App. 442, 71 S.E. 500, 1911 Ga. App. 
LEXIS 597 (1911); Farmer v. State, 18 Ga. 
App. 307, 89 S.E. 382, 1916 Ga. App. 
LEXIS 316 (1916). 

Evidence must show the property 
sold was the mortgaged property. Gib- 
son v. State, 16 Ga. App. 265, 85 S.E. 199, 
1915 Ga. App. LEXIS 579 (1915). 

Evidence of other transactions 
which tend to establish the existence 
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of fraudulent intent which is the gist of 
the offense for which the accused is being 
tried is admissible in illustration of the 
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action under investigation. Wyatt v. State, 
16 Ga. App. 817, 81 S.E. 802, 1914 Ga. 
App. LEXIS 477 (1914). 


accused’s intent and motives in the trans- 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 

37 Am. Jur. 2d, Fraudulent Convey- Duty and liability of trustee under 
ances, § 83. mortgage, deed of trust, or other trust 
C.J.S. instrument, to holders of bonds or other 

37 C.J.S., Fraudulent Conveyances, obligations secured thereby, 90 A.L.R.2d 
§ 50. 501. 


44-14-7, Selling or disposing of motor vehicle securing bill of 
sale with intent to defraud; penalty. 


After having given a bill of sale to secure debt or other security 
instrument to any motor vehicle, it shall be unlawful for any person to 
sell or otherwise dispose of the motor vehicle or to cause the motor 
vehicle to be moved outside of the state before the payment of the debt 
secured by the security instrument if the sale, disposition, or removal is 
without the consent of and with the intent to defraud the holder of the 
security instrument and if loss is thereby sustained by the holder of the 
security instrument. Any person who is convicted of violating this Code 
section shall be imprisoned for not less than one year nor more than 
three years. 


any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-1083. 


History. 

Code 1933, § 67-9901.1, enacted by Ga. 
L. 1976, p. 637, § 1. 

Cross references. 

Security interests in and liens on motor 
vehicles generally, § 40-3-50 et seq. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
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Am. Jur. 2d. 
37 Am. Jur. 2d, Fraudulent Convey- 
ances, § 83. 


C.J.S. 
37 C.J.S., Fraudulent Conveyances, 
§ 50. 


44-14-8. Removal or other disposal of encumbered property in 
order to hinder levy; penalty; venue. 


Any mortgagor, any giver of a purchase money lien, a lien for rent, or 
any lien created by contract between the parties, or the holder or 
possessor of any property under such mortgage or liens who runs off, 
removes, hides, or in any way disposes of the property under the 
mortgage or lien so as to hinder, delay, or prevent the levying officer of 
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the county of the defendant’s bona fide residence from levying on the 
property covered by the mortgage or lien by virtue of the foreclosure of 
the mortgage or lien shall be guilty of a misdemeanor. The venue shall 


be in the county of the defendant’s bona fide residence where the search 


is made. 


History. 

Ga. L. 1918, p. 262, § 1; Code 1933, 
§ 67-9902. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 


44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 


JUDICIAL DECISIONS 


Criminal statutes must be con- 
strued strictly. Waldroup v. State, 198 
Ga. 144, 30 S.E.2d 896, 1944 Ga. LEXIS 
350 (1944). 

What constitutes property covered 
by lien. — Where one holds personal 
property under a conditional contract of 
purchase and sale, and where, by the 
terms of the purchase, the title to the 
property is retained by the vendor until 
the purchase price is paid, the property, 
under such facts, is covered by a “lien” 
within the meaning of the word as em- 
ployed in O.C.G.A. § 44-14-8. Waldroup v. 
State, 198 Ga. 144, 30 S.E.2d 896, 1944 
Ga. LEXIS 350 (1944). 

Variance between date alleged and 
proved. — Though a day and year must 
be alleged in every indictment, time is not 
material, and a day different from the one 
laid may generally be proved, provided it 
is within the period prescribed by the 
statute of limitations. Nelson v. State, 51 
Ga. App. 207, 180 S.E. 16, 1935 Ga. App. 
LEXIS 632 (1935). 


Verdict under O.C.G.A. § 44-14-8 is not 
contrary to law and without evidence to 
support it merely because the crime was 
alleged to have been committed upon the 
date of the execution of the retention of 
title contract, while the proof showed that 
the offense was committed at a subse- 
quent date prior to the filing of the accu- 
sation and within the period of the statute 
of limitations. Nelson v. State, 51 Ga. App. 
207, 180 S.E. 16, 1935 Ga. App. LEXIS 
632 (1935). 

Fraud may be proved by wide range 
of circumstances. — Where fraud is 
alleged, a wide range is given in proof of 
circumstances tending to establish it, it 
being generally a matter of secrecy, and it 
is often only by collecting together numer- 
ous circumstances that it can be brought 
to light and exposed. Nelson v. State, 51 
Ga. App. 207, 180 S.E. 16, 1935 Ga. App. 
LEXIS 632 (1935). 


RESEARCH REFERENCES 


ALR. 
Right of chattel mortgagee in respect of 
proceeds of sale of mortgaged property by 
mortgagor, 36 A.L.R. 1379. 

Validity, construction, and application 
of criminal provisions of statute relating 


expressly to conditional or installment 
sales of personal property, 129 A.L.R. 
1077. 

Mortgagor’s interference with property 
subject to order of foreclosure and sale as 
contempt of court, 54 A.L.R.3d 1242. 


44-14-9. Aiding and abetting removal or other disposal; venue; 
conviction not dependent upon principal’s conviction. 


Any person who intentionally aids or abets in any violation of Code 
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Section 44-14-8 shall be guilty of a misdemeanor as principal in the 
county where he aided and abetted in the offense, and his trial and 
conviction shall not be dependent on the trial and conviction of any 
other person connected therewith. 


History. 44-14-2, 44-14-4, 44-14-7 through 44-14- 

Ga. L. 1918, p. 262, § 2; Code 1933, 12, 44-14-100, and 44-14-160, and Arts. 2 
§ 67-9903. and 3, Ch. 14, of this title which conflicts 
Editor’s notes. with T. 11 shall yield to and be superseded 


Ga. L. 1962, p. 156, § 1, provides that by T. 11. See Code Section 11-10-103. 
any provision of Code Sections 44-14-1, 


RESEARCH REFERENCES 
Am. Jur. 2d. of criminal provisions of statute relating 
21 Am. Jur. 2d, Criminal Law, § 117. expressly to conditional or installment 
C.J.S. sales of personal property, 129 A.L.R. 
22 C.J.S., Criminal Law, § 132. 1077. 


ALR. 
Validity, construction, and application 


44-14-10. Search for property where defendant has no perma- 
nent abode; venue of prosecution. 


When any person who violates Code Section 44-14-8, 44-14-9, or 
44-14-11 has no permanent place of abode in this state, search may be 
made in any county into which or through which the property has been 
carried. Upon the failure to find the property upon which to levy, 
prosecution may be had against such person in any such county; and 
such person shall be guilty of a misdemeanor. 


History. 44-14-2, 44-14-4, 44-14-7 through 44-14- 

Ga. L. 1918, p. 262, § 3; Code 1933, 12, 44-14-100, and 44-14-160, and Arts. 2 
§ 67-9904. and 3, Ch. 14, of this title which conflicts 
Editor’s notes. with T. 11 shall yield to and be superseded 


Ga. L. 1962, p. 156, § 1, provides that by T. 11. See Code Section 11-10-103. 
any provision of Code Sections 44-14-1, 


RESEARCH REFERENCES 
Am. Jur. 2d. of criminal provisions of statute relating 
21 Am. Jur. 2d, Criminal Law, § 542. expressly to conditional or installment 
C.J.S. sales of personal property, 129 A.L.R. 
92A C.J.S., Venue, § 91. 1077. 


ALR. 
Validity, construction, and application 


44-14-11. Entry of nulla bona; shifting of burden of proof. 


When a search has been made in any of the cases provided by Code 
Sections 44-14-8 through 44-14-10 by the levying officer for the purpose 
of levying the execution and the property described therein is not found 
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at the defendant’s home, if the defendant fails or refuses to direct the 
levying officer to the property, the officer shall enter a nulla bona; and 


the testimony of the officer or the entry of a nulla bona when properly 


proven shall shift the burden of proof to defendant. 


History. 

Ga. L. 1918, p. 262, § 4; Code 1933, 
§ 67-9905. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 


44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 


JUDICIAL DECISIONS 


If defendant is completely unavail- 
able, defendant cannot refuse or fail 
to direct levying officers. — Where a 
defendant cannot have refused or failed to 
have directed the levying officers to the 
property, since defendant was completely 


unavailable, the court errs in giving the 
substance of O.C.G.A. § 44-14-11 in its 
charge. Smith v. State, 124 Ga. App. 581, 
184 S.E.2d 681, 1971 Ga. App. LEXIS 
1032 (1971). 


RESEARCH REFERENCES 


ALR. 
Validity, construction, and application 
of criminal provisions of statute relating 


expressly to conditional or installment 
sales of personal property, 129 A.L.R. 
1077. 


44-14-12. Deceiving as to existence of lien; making second deed 
of conveyance; penalty. 


Any person who defrauds another in the sale or disposition of any 
property, either real or personal, by falsely representing that the 
property is not subject to any lien while knowing that the property is 
subject to a lien or any person who fraudulently makes a second deed of 
conveyance to any land or real estate shall be guilty of a misdemeanor. 


History. 

Laws 1755, Cobb’s 1851 Digest, p. 160; 
Ga. L. 1859, p. 59, § 1; Code 1863, § 4467; 
Ga. L. 1865-66, p. 235, § 1; Code 1868, 
§ 4511; Code 1873, § 4599; Code 1882, 
§ 4599; Penal Code 1895, § 669; Penal 
Code 1910, § 714; Code 1933, § 67-9909. 
Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 


any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 
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JUDICIAL DECISIONS 


Consent of the holder of the prior 
lien will not prevent a violation of 
O.C.G.A. § 44-14-12. Mathis v. State, 14 
Ga. App. 241, 80 S.E. 695, 1914 Ga. App. 
LEXIS 192 (1914). 

Proof of false representation and 
damage to prosecutor authorizes 
guilty verdict. — Where the state intro- 
duces evidence from which the jury is 
authorized to find that the defendant 
knowingly sold the prosecutor property 
upon which there was a prior recorded 
chattel mortgage, falsely representing to 
the prosecutor that there were no prior 
liens on the property, and the prosecutor 
was forced to pay the chattel mortgage off 
in order to regain possession of the prop- 
erty, a verdict finding the defendant guilty 
as charged is authorized by the evidence. 
Beaty v. State, 89 Ga. App. 478, 79 S.E.2d 
831, 1954 Ga. App. LEXIS 487 (1954). 

Damage is assumed upon proof of 
lien. French v. State, 4 Ga. App. 462, 61 
S.E. 836, 1908 Ga. App. LEXIS 444 (1908). 

Where prior lien not proved, con- 
viction unauthorized. Connor v. State, 
8 Ga. App. 688, 70 S.E. 45, 1911 Ga. App. 
LEXIS 103 (1911). 

Indictment under O.C.G.A. § 44- 


14-12 as evidence of merger of mort- 
gage into warranty deed. Pitts Bank- 
ing Co. v. Fenn, 160 Ga. 854, 129 S.E. 105, 
1925 Ga. LEXIS 281 (1925). 

No fraud shown on part of devel- 
oper. — In an action brought by the 
purchasers of a lot seeking to cancel the 
developer’s security deed based upon al- 
leged fraud, the trial court properly 
granted summary judgment to the devel- 
oper as, even if the developer knew of the 
sale of the lot to the purchasers, such sale 
did not estop the developer from the de- 
veloper’s claim against the lot pursuant to 
the developer’s security deed; however, 
the trial court did err by denying the 
equitable subrogation claim asserted by 
the purchasers’ lender since exercising 
subrogation did not prejudice the devel- 
oper in any manner. Byers v. McGuire 
Props., 285 Ga. 530, 679 S.E.2d 1, 2009 
Ga. LEXIS 243 (2009), overruled, SRM 
Group, Inc. v. Travelers Prop. Cas. Co. of 
Am., 308 Ga. 404, 841 S.E.2d 729, 2020 
Ga. LEXIS 235 (2020). 

Court is not required to instruct as 
to what is a valid lien. Portwood v. 
State, 18 Ga. App. 502, 89 S.E. 591, 1916 
Ga. App. LEXIS 1058 (1916). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
37 Am. Jur. 2d, Fraud and Deceit, 
§§ 52, 53, 222. 


C.J.S. 
77 C.J.S., Sales, § 48. 91 C.J.S., Vendor 
and Purchaser, § 63. 


44-14-13. Disbursement of settlement proceeds; delivery of loan 
funds to settlement agent by lender; damages. 


(a) As used in this Code section, the term: 


(1) “Borrower” means the maker of the promissory note evidencing 
the loan to be delivered at the loan closing. 


(2) “Collected funds” means funds deposited, finally settled, and 
credited to the settlement agent’s escrow account. 


(3) “Disbursement of settlement proceeds” means the payment of 
all proceeds of the transaction by the settlement agent to the persons 


entitled thereto. 


(4) “Lender” means any person or entity regularly engaged in 
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making loans secured by mortgages or deeds to secure debt on real 
estate. 


(5) “Loan closing” means the time agreed upon by the borrower 
and the lender when the execution and delivery of loan documents by 
the borrower occurs. 


(6) “Loan documents” means the note evidencing the debt due to 
the lender, the deed to secure debt or mortgage securing the debt due 
to the lender, and any other documents required by the lender to be 
executed by the borrower as part of the transaction. 


(7) “Loan funds” means the gross or net proceeds of the loan to be 
disbursed by or on behalf of the lender at the loan closing. 


(8) “Party” or “parties” means the seller, purchaser, borrower, 
lender, and settlement agent, as applicable to the subject transaction. 


(9) “Settlement” means the time when the settlement agent has 
received the duly executed deed to secure debt and other loan 
documents and funds required to carry out the terms of the contracts 
between the parties. 


(10) “Settlement agent” means the lender or an active member of 
the State Bar of Georgia responsible for conducting the settlement 
and disbursement of the settlement proceeds. 


(b) This Code section shall apply only to transactions involving 
purchase money loans made by a lender, or refinance loans made by the 
current or a new lender, which loans will be secured by deeds to secure 
debt or mortgages on real estate within the State of Georgia containing 
not more than four residential dwelling units, whether or not such 
deeds to secure debt or mortgages have a first-priority status. 


(c) Except as otherwise provided in this Code section, a settlement 
agent shall not cause a disbursement of settlement proceeds unless 
such settlement proceeds are collected funds. A settlement agent may 
disburse settlement proceeds from its escrow account after receipt of 
any of the following negotiable instruments even though the same are 
not collected funds: 


(1) A cashier’s check, as defined in subsection (g) of Code Section 
11-3-104, from a federally insured bank, savings bank, savings and 
loan association, or credit union and issued by a lender for a closing 
or loan transaction, provided that such funds are immediately 
available and cannot be dishonored or refused when negotiated or 
presented for payment; 


(2) Acheck drawn on the escrow account of an attorney licensed to 
practice law in the State of Georgia or on the escrow account of a real 
estate broker licensed under Chapter 40 of Title 43, if the settlement 
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agent has reasonable and prudent grounds to believe that the check 
will constitute collected funds in the settlement agent’s escrow 
account within a reasonable period; 


(3) A check issued by the United States of America or any agency 
thereof or the State of Georgia or any agency or political subdivision, 
as such term is defined in Code Section 50-15-1, of the State of 
Georgia; or 


(4) A check or checks in an aggregate amount not exceeding 
$5,000.00 per loan closing. 


For purposes of this Code section, the instruments described in para- 
graphs (1) through (4) of this subsection are negotiable instruments if 
they are negotiable in accordance with the provisions of Code Section 
11-3-104. 


(d) The lender shall at or before the loan closing deliver loan funds to 
the settlement agent in the form of collected funds or in the form of a 
negotiable instrument described in subsection (c) of this Code section; 
provided, however, that in the case of refinancing, or any other loan 
where a right of rescission applies, the lender shall, prior to the 
disbursement of the settlement proceeds and no later than 11:00 A.M. 
eastern standard time or eastern daylight time, whichever is appli- 
cable, of the next business day following the expiration of the rescission 
period required under the federal Truth in Lending Act (15 U.S.C. 
Section 1601, et seq.), deliver loan funds to the settlement agent in one 
or more of the forms set forth in this Code section. 


(e) Any party violating this Code section shall be liable to any other 
party suffering a loss due to such violation for such other party’s actual 
damages plus reasonable attorneys’ fees. In addition, any party violat- 
ing this Code section shall pay to the party suffering the loss an amount 
of money equal to $1,000.00 or double the amount of interest payable on 
the loan for the first 60 days after the loan closing, whichever is greater. 


(f) Any individual, corporation, partnership, or other entity conduct- 
ing the settlement and disbursement of loan funds, when he, she, or it 
is not the settlement agent, shall be guilty of a misdemeanor. 


(g) Nothing contained in this Code section shall prevent a real estate 
broker or real estate salesperson from exercising the rights and 
providing the duties and services specified by Chapter 40 of Title 43. 


History. the General Assembly, provides that this 
Code 1981, § 44-14-13, enacted by Ga. Act shall not be construed to repeal or 
L. 1990, p. 1653, § 1; Ga. L. 2008, p. 796, modify any provisions of law relative to 
$ 1/SB 355; Ga. L. 2012, p. 1099, § 15/SB the utterance or delivery of a worthless 
365. check and the provisions of this Act shall 
Editor’s notes. be cumulative of such other provisions. 
Ga. L. 1990, p. 1653, § 3, not codified by Ga. L. 2008, p. 796, § 2/SB 355, not 
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codified by the General Assembly, pro- 
vides, in part, that the amendment to this 
Code section shall apply to all loans closed 
on or after July 1, 2008. 
Law reviews. 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 
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For annual survey on real property, see 
64 Mercer L. Rev. 255 (2012). 

For annual survey on real property, see 
66 Mercer L. Rev. 151 (2014). 


JUDICIAL DECISIONS 


Real estate closings. — If a lawyer 
receives funds at a real estate closing on 
behalf of a client or in any other fiduciary 
capacity the lawyer must deposit the 
funds into, and administer the funds from, 
a trust account in accordance with Ga. St. 
Bar R. 4-102(d):1.15(II). Georgia law also 
allows the lender to disburse funds, 


0.C.G.A. § 44-14-13(a)(10), but a lawyer 
may not deliver closing proceeds to a title 
company or a third party settlement com- 
pany for disbursement instead of disburs- 
ing the funds from an attorney escrow 
account. In re Formal Advisory Opinion 
No. 13-1, 295 Ga. 749, 763 S.E.2d 875, 
2014 Ga. LEXIS 734 (2014). 


44-14-14, Vacant and foreclosed real property registries; defini- 
tions; fees and penalties for registration. 


(a) For purposes of this Code section, the term: 


(1) “Agent” means an individual with a place of business in this 
state at which he or she is authorized to accept inquiries, notices, and 
service of process on behalf of a vacant or foreclosed real property 


owner. 


(2) “Department” means the Department of Community Affairs. 


(3) “Foreclosed real property” means improved or unimproved real 


property held pursuant to a judicial or nonjudicial foreclosure of a 
mortgage, deed of trust, security deed, deed to secure debt, or other 
security instrument securing a debt or obligation owed to a creditor or 
a deed in lieu of foreclosure in full or partial satisfaction of a debt or 
obligation owed to a creditor. 


(4) “Street address” means the street or route address. Such term 
shall not mean or include a post office box. 


(5) “Vacant real property” means real property that: 


(A) Is intended for habitation, has not been lawfully inhabited 
for at least 60 days, and has no evidence of utility usage within the 
past 60 days; or 


(B) Is partially constructed or incomplete, without a valid build- 
ing permit. 


Such term shall not include a building or structure containing 
multiple units with common ownership that has at least one unit 
occupied with evidence of utility usage. 
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(b) Effective July 1, 2012: 


(1) A county or municipal corporation may establish by ordinance 
or resolution for the requirement of registration of vacant or fore- 
closed real property as provided in this Code section; 


(2) Notwithstanding county or municipal ordinances or resolutions 
that require registration for repeated ordinance violations that 
remain uncorrected for at least 90 days, no county or municipal 
corporation shall require registration of vacant property or real 
property that is unoccupied, uninhabited, abandoned, foreclosed, or 
advertised for foreclosure on any basis other than as set forth in this 
Code section or as may be otherwise authorized by general law; and 


(3) No county or municipal corporation shall require for purposes 
of a vacant or foreclosed real property registry established pursuant 
to this Code section any information or documentation other than as 
set forth in this Code section. 


Any requirements of a vacant or foreclosed real property registry 
established by a county or municipal ordinance or resolution in effect as 
of July 1, 2012, that are in conflict with the requirements of this Code 
section shall be hereby preempted. 


(c) Each registrant shall be required to file with a specifically 
identified office or officer a registration form, in paper or electronic 
format, as required by the county or municipal corporation, requiring 
submission of only the following information: 


(1) The real property owner’s name, street address, mailing ad- 
dress, phone number, facsimile number, and e-mail address; 


(2) The agent’s name, street address, mailing address, phone 
number, facsimile number, and e-mail address; 


(3) The real property’s street address and tax parcel number; 


(4) The transfer date of the instrument conveying the real property 
to the owner; and 


(5) At such time as it becomes available, recording information, 
including deed book and page numbers, of the instrument conveying 
the real property to the owner. 


(d) The department may promulgate a standard vacant or foreclosed 
real property registry form that requires only the information set forth 
in subsection (c) of this Code section, in paper and electronic format. If 
such form is promulgated by the department, all counties and munici- 
pal corporations with a vacant or foreclosed real property registry shall 
use such form. 


(e)(1) When any real property is acquired by foreclosure under power 
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of sale pursuant to Code Section 44-14-160 or acquired pursuant to a 
deed in lieu of foreclosure and: 


(A) The deed under power of sale or deed in lieu of foreclosure 
contains the information specified in paragraphs (1) through (5) of 
subsection (c) of this Code section; 


(B) The deed is filed with the clerk of superior court within 60 
days of the foreclosure sale or transfer of the deed in lieu of 
foreclosure; and 


(C) Proof of the following is provided to the office or officer in 
charge of the county or municipal foreclosed real property registry: 


(i) A filing date stamp or a receipt showing payment of the 
applicable filing fees; and 


(ii) The entire deed under power of sale or entire deed in lieu 
of foreclosure, 


a county or municipal corporation shall not require the transferee to 
register such foreclosed real property pursuant to this Code section or 
the payment of any administrative fees pursuant to subsection (h) of 
this Code section. 


(2) No county or municipal corporation may require registration of 
vacant or foreclosed real property pursuant to this Code section 
within 90 days of such real property’s transfer: 


(A) Pursuant to a deed under power of sale or deed in lieu of 
foreclosure; or 


(B) To the first subsequent transferee after the vacant real 
property has been acquired by foreclosure under power of sale 
pursuant to Code Section 44-14-160 or acquired pursuant to a deed 
in lieu of foreclosure. 


(f) An ordinance or resolution establishing a registry pursuant to 
this Code section may require a vacant or foreclosed real property 
owner to update the information specified in paragraphs (1) through (5) 
of subsection (c) of this Code section within 30 days after any change in 
such required information regardless of whether the information pro- 
vided to the registry was in the deed under power of sale or deed in lieu 
of foreclosure. 


(g) A vacant or foreclosed real property owner, or the agent of such 
owner, may apply to remove such vacant or foreclosed real property 
from the registry at such time as the real property no longer constitutes 
vacant or foreclosed real property. The county or municipal corporation 
shall grant or deny such application within 30 days, and if no such 
determination is made within 30 days, the application shall be deemed 
granted. 
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(h) An ordinance or resolution establishing a vacant or foreclosed 
real property registry may require the payment of administrative fees 
for registration which shall reasonably approximate the cost to the 
county or municipal corporation of the establishment, maintenance, 
operation, and administration of the registry. Such fees shall not exceed 
$100.00 per registration. 


(i) An ordinance or resolution establishing a vacant or foreclosed real 
property registry may require penalties for failure to register or failure 
to update the information specified in paragraphs (1) through (5) of 
subsection (c) of this Code section, provided that such penalties shall 
not exceed $1,000.00. 


(j) A county or municipal ordinance or resolution requiring the 
registration of vacant or foreclosed real property shall provide for 
administrative procedures. The administrative procedures shall in- 
clude the right to appeal to the municipal or recorder’s court in the city 
where the vacant or foreclosed real property is located or to the 
magistrate or recorder’s court of the county in which the vacant or 
foreclosed real property is located, subject to applicable jurisdictional 
requirements. Any vacant or foreclosed real property owner affected by 
a county or municipal ordinance or resolution requiring vacant or 
foreclosed real property registration may challenge any determination 
made pursuant to such ordinance or resolution. 


(k) An ordinance or resolution adopted by the governing authority of 
a county to establish a registry pursuant to this Code section may, 
subject to and in accordance with the requirements of this Code section, 
require registration of vacant or foreclosed real property within the 
entire territory of the county, except territory located within the 
boundaries of any municipal corporation, unless otherwise allowed by 
intergovernmental agreement between the county and municipal cor- 
poration. 


(1) Nothing in this Code section shall be construed to prohibit a 
county or municipal ordinance or resolution requiring the registration 
of vacant or foreclosed real property from providing for exemptions from 
such registration. 


(m) Nothing in this Code section shall be construed to impair, limit, 
or preempt in any way the power of a county or municipal corporation 
to enforce any applicable codes, as defined in Code Section 42-2-8, or to 
define or declare nuisances and to cause their removal or abatement by 
summary proceedings or otherwise. 


(n) Notwithstanding Code Section 36-74-30, an ordinance or resolu- 
tion establishing a vacant or foreclosed real property registry may 
require the registration of residential rental property if such property is 
vacant or foreclosed real property. 
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History. Law reviews. 

Code 1981, § 44-14-14, enacted by Ga. For annual survey on real property, see 
L. 2012, p. 656, § 1/HB 110; Ga. L. 2013, 65 Mercer L. Rev. 233 (2013). 
p. 634, § 2/HB 160. 


44-14-15. Fee for a future conveyance; limited circumstances. 


(a) As used in this Code section, the term “conveyance of real 
property” means a conveyance or other transfer of an interest or estate 
in real property. 


(b) Arestriction or covenant running with the land applicable to the 
conveyance of real property that requires a transferee or transferor of 
real property, or the transferee’s or transferor’s heirs, successors, or 
assigns, to pay a declarant, other person imposing the restriction or 
covenant on the property, or a third party designated by such declarant 
or other person, or a successor, assignee, or designee of such declarant, 
third party, or other person, a fee in connection with a future transfer 
of the property shall be prohibited. A restriction or covenant running 
with the land that violates this Code section or a lien purporting to 
encumber the land to secure a right under a restriction or covenant 
running with the land that violates this Code section shall be void and 
unenforceable. 


(c) This Code section shall not apply to a restriction or covenant that 
requires a fee associated with the conveyance of real property to be paid 
to: 


(1) An association formed for the purposes of exercising the powers 
of the association of any condominium created pursuant to Article 3 
of Chapter 3 of this title, the “Georgia Condominium Act”; 


(2) A property owners’ association formed for the purposes of 
exercising the powers of the property owners’ association pursuant to 
Article 6 of Chapter 3 of this title, the “Georgia Property Owners’ 
Association Act”; 


(3) A property owners’ association formed for the purposes of 
exercising the powers of an association of property owners that has 
not been formed pursuant to or which has not adopted the provisions 
of Article 6 of Chapter 3 of this title, the “Georgia Property Owners’ 
Association Act,” provided that such association shall comply with 
subsection (d) of Code Section 44-3-232; 


(4) A person or entity under the general supervision of the Public 
Service Commission as provided for in subsection (a) of Code Section 
46-2-20, provided that such fee is charged for expenses incurred in 
the administration of ongoing services or rights provided to the 
property interest conveyed; 


(5) A community land trust or community development corpora- 
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tion that is tax-exempt under Section 501(c)(3) or 501(c)(4) of the 
federal Internal Revenue Code, provided that such fee is charged for 
and applied to expenses incurred in the administration of ongoing 
community program services or rights provided to shared equity 
property interests within, as applicable, the land subject to the 
community land trust or the geographic area served by the commu- 
nity development corporation; or 


(6) A party to a purchase contract, option, real property listing 
agreement, or other agreement which obligates one party to the 
agreement to pay the other, as full or partial consideration for the 
agreement or for a waiver of rights under the agreement, an amount 
determined by the agreement if such amount constitutes a fee or 
commission paid to a licensed real estate broker for brokerage 
services rendered in connection with the transfer of the property for 


which such fee or commission is paid. 


History. 

Code 1981, § 44-14-15, enacted by Ga. 
L. 2013, p. 634, § 3/HB 160. 
Editor’s notes. 

Ga. L. 2018, p. 634, § 4/HB 160, not 
codified by the General Assembly, pro- 


vides, in part, that this Code section shall 
apply to covenants recorded on or after 
July 1, 2013. 
Law reviews. 

For annual survey on real property, see 
65 Mercer L. Rev. 233 (20138). 


ARTICLE 2 
MORTGAGES 


Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 


12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 


JUDICIAL DECISIONS 


Provisions of O.C.G.A. Art. 2, Ch. 14, 
T. 44, where conflicting, must yield to 
those of O.C.G.A. T. 11. Mack Trucks, 
Inc. v. Ryder Truck Rental, Inc., 110 Ga. 
App. 68, 137 S.E.2d 718, 1964 Ga. App. 
LEXIS 547 (1964). 

Where land is conveyed by vendor 
to purchaser who simultaneously 
conveys it to another as security for a 
loan of money for the purpose of discharg- 
ing the purchase price of the land, and the 
money is so used by the concurrence of all 
parties concerned, and the conveyances 
are parts of a single transaction, the title 
passes through the borrower without be- 
ing affected, as against the lender, by the 
lien of a judgment against the borrower 


which would have attached to the prop- 
erty if title had remained in the borrower. 
Cherokee Fertilizer Co. v. Federal Land 
Bank, 179 Ga. 712, 177 S.E. 570, 1934 Ga. 
LEXIS 383 (1934). 

Buyer unable to obtain mortgage. 
— In a potential home purchaser’s action 
to recover earnest money, the seller was 
entitled to a directed verdict under 
0.C.G.A. § 9-11-50(a) on the basis that 
the contract was unenforceable because 
the contract did not list the loan amount 
or the interest rate on the loan; however, 
because the contract was unenforceable, 
the purchaser was not estopped from re- 
covering the earnest money when the pur- 
chaser was unable to qualify for the mort- 
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gage. Parks v. Thompson Builders, Inc., 
296 Ga. App. 704, 675 S.E.2d 583, 2009 
Ga. App. LEXIS 315 (2009). 

Failure to properly attest security 
deed failed to provide notice of secu- 
rity interest. — Security deed in favor of 
a bank was not attested by an unofficial 
witness as required by Georgia law and 
was patently defective and, thus, the deed 
did not provide constructive or actual no- 
tice of any security interest. As an unat- 
tested security deed was equivalent to an 
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unrecorded deed under Georgia law, a 
Chapter 7 trustee, in the trustee’s position 
as a hypothetical bona fide purchaser of 
real estate, had the power to avoid the 
transfer of the improperly attested deed, 
and the avoided lien was preserved for the 
benefit of the estate. Flatau v. Ga. Bank & 
Trust Co. of Augusta (In re Davis), No. 
14-30349-JPS, No. 14-3033, 2014 Bankr. 
LEXIS 4588 (Bankr. M.D. Ga. Oct. 29, 
2014). 


RESEARCH REFERENCES 


ALR. 

Actions for Damages for Wrongful Fore- 
closure—Limitations Periods, 65 
A.L.R.7th 6. 

Prorating provisions as applying to 
mortgagee, 1 A.L.R. 498; 72 A.L.R. 278. 

Effect of designating grantee in deed or 
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Act to Merger or Acquisition of Television, 
Radio, News, or Internet Media Company, 
38 A.L.R. Fed. 3d Art. 7. 

Controlling Effect of United States De- 
partment of Housing and Urban Develop- 
ment (HUD) Regulations upon Mortgages, 
38 A.L.R. Fed. 3d Art. 9. 


44-14-30. Mortgage as security only; effect on title. 


Amortgage in this state is only security for a debt and passes no title. 


History. 

Orig. Code 1863, § 1956; Code 1868, 
§ 1944; Code 1873, § 1954; Code 1882, 
§ 1954; Civil Code 1895, § 2723; Ga. L. 
1899, p. 32, § 1; Civil Code 1910, § 3256; 
Code 1933, § 67-101. 


Law reviews. 

For article comparing rights of grantees 
holding deeds to secure debts against a 
bankrupt debtor to those rights of the 
mortgagee, and lienor, see 10 Ga. B.J. 5 
(1947). 


JUDICIAL DECISIONS 


A mortgage or an assignment for 
security purposes creates a lien only 
and does not pass title. Walter E. Heller & 
Co. v. Aetna Bus. Credit, Inc., 158 Ga. 
App. 249, 280 S.E.2d 144, 1981 Ga. App. 
LEXIS 2151 (1981). 

Rule at common law. — At common 
law the legal estate vested in the mort- 
gage and was forfeited by default. The 
title passed to the mortgagee by the deed. 
Ward v. Lord, 100 Ga. 407, 28 S.E. 446, 
1897 Ga. LEXIS 74 (1897). 

Mortgage used both to refer to cre- 
ating of lien and passing of title. — 
Under law of this state, the word “mort- 
gage” is used in a double sense. Some- 
times it refers to a conveyance which 
creates a lien, and at others to one which 
passes title as security for a debt. Denton 
Bros. v. Shields, 120 Ga. 1076, 48 S.E. 423, 
1904 Ga. LEXIS 802 (1904). 

Instrument intended as security 
passes no title. — An instrument con- 
taining a defeasance clause, describing 
the debt, and showing on its face that it is 
intended as security, is a mortgage, and 
passes no title under O.C.G.A. § 44-14-30. 
Lane v. Smart, 21 Ga. App. 292, 94 S.E. 
325, 1917 Ga. App. LEXIS 564 (1917). 

Trust deeds to be considered as 
mortgages. — In equity, however it 
might be at law, it makes no substantial 


difference that mortgages are trust deeds 
in form and convey absolutely. They 
ought, in this forum and on a question of 
priority to be considered as mortgages 
pure and simple. So considered, they pass 
no title but are only securities for debts, 
under O.C.G.A. § 44-14-30. Green v. 
Coast Line R.R., 97 Ga. 15, 24 S.E. 814, 
1895 Ga. LEXIS 293 (1895). 

Deeds and bills of sale to secure 
debt treated as equitable mortgages. 
— The objects of a mortgage and security 
deed and a bill of sale to personalty are 
identical — security for debt. While recog- 
nizing the technical difference between a 
mortgage and security deed, deeds to se- 
cure debts, and bills of sale to secure debts 
are treated as equitable mortgages. Mer- 
chants’ & Mechanics’ Bank v. Beard, 162 
Ga. 446, 134 S.E. 107, 1926 Ga. LEXIS 
215 (1926). 

Mortgages and conditional sales 
distinguished. — If the relation of 
debtor and creditor remains, and a debt 
still subsists, it is a mortgage; but if the 
debt be extinguished by the agreement of 
the parties, or the money advanced was 
not by way of loan, and the grantor has 
the privilege of refunding, if the grantor 
pleases, by a given time, and thereby 
entitled grantor to a reconveyance, it is a 
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conditional sale. Galt v. Jackson, 9 Ga. 
151, 1850 Ga. LEXIS 180 (1850). 

Mortgages and deeds to secure debt 
distinguished. — A deed to secure a debt 
is not the same as a mortgage. Such a 
deed conveys title, while a mortgage is 
only a lien. Cole v. Cates, 110 Ga. App. 
820, 140 S.E.2d 36, 1964 Ga. App. LEXIS 
768 (1964). 

A statutory mortgage in this state does 
not convey title, but only creates a lien on 
property. A statutory security deed con- 
veys title to property as security, and is 
expressly declared to be not a mortgage. 
The latter has been declared to be in effect 
an equitable mortgage, but vastly differ- 
ent rights arise from the effect of the two 
classes of security. Merchants’ & Mechan- 
ics’ Bank v. Beard, 162 Ga. 446, 134 S.E. 
107, 1926 Ga. LEXIS 215 (1926); Carmi- 
chael v. Citizens & S. Bank, 162 Ga. 735, 
134 S.E. 771, 1926 Ga. LEXIS 272 (1926). 

Instruments held to be mortgages 
despite provisions. — A conveyance of 
real property, which recites that it is given 
for the purpose of indemnifying the 
grantee against loss resulting from an 
outstanding “mortgage” upon other prop- 
erty which the same grantor had conveyed 
to the same grantee, which contains no 
habendum clause, and which provides 
that when the mortgage referred to is 
paid, “then this deed shall be null and 
void,” and which further provides that 
when this mortgage is paid “this deed 
shall become null and void and canceled 
on the record and surrendered to” the 
grantor, is not a security deed passing title 
to the grantee, but is a mortgage only. 
Camp v. Teal, 44 Ga. App. 829, 163 S.E. 
233, 1932 Ga. App. LEXIS 543 (1932). 

Instruments held to be security 
deeds despite provisions. — An instru- 
ment otherwise in the form of a security 
deed is not a mortgage merely because it 
recites that it was given to secure an 
endorser upon a described note. The rela- 
tionship of the parties does not make it a 
mortgage, nor is such recital a defeasance 
clause whereby the instrument should be 
treated as a mortgage and not as a secu- 
rity deed. Richey v. First Natl Bank, 180 
Ga. 751, 180 S.E. 740, 1935 Ga. LEXIS 
550 (1935). 

Title reservation note for the price 
of property sold cannot by agreement be 
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treated as a mortgage under O.C.G.A. 
§ 44-14-30. Wynn & Robinson v. Tyner, 
139 Ga. 765, 78 S.E. 185, 1913 Ga. LEXIS 
596 (1913). 

Deposit of deeds as collateral secu- 
rity for a debt does not create such a lien 
on the land as can be foreclosed at law. 
English v. McElroy, 62 Ga. 413, 1879 Ga. 
LEXIS 546 (1879). 

Mortgage as basis of claim to prop- 
erty or proceeds. — A mortgage does not 
pass title under O.C.G.A. § 44-14-30 and 
therefore cannot be made the basis of a 
claim to the mortgaged property; nor can 
the holder of an unforeclosed mortgage 
claim the proceeds of such property with- 
out showing equitable reasons entitling 
the holder to do so. Ennis v. Harralson 
Bros. & Co., 101 Ga. 282, 28 S.E. 839, 
1897 Ga. LEXIS 212 (1897). 

Parties cannot by agreement make 
the instrument one both retaining 
title and not retaining title. Wynn & 
Robinson v. Tyner, 139 Ga. 765, 78 S.E. 
185, 1913 Ga. LEXIS 596 (1913). 

Effect of conveyance to creditor of 
mortgaged property. — Where a credi- 
tor, whose debt is secured by mortgage, 
takes a conveyance of the property mort- 
gaged in satisfaction of such debt, such 
conveyance is not effectual to vest in the 
creditor a title which would prevail upon 
the trial of a claim afterwards filed by 
such creditor to prevent the sale of such 
property under an execution issued from a 
judgment, junior to the mortgage, but 
older than the deed. MacIntyre & Co. v. 
Ferst’s Sons & Co., 101 Ga. 682, 28 S.E. 
989, 1897 Ga. LEXIS 298 (1897). 

Effect of mortgage where title in 
third person when executed. — 
Where, according to the express recitals 
contained in a mortgage, the property 
described in the mortgage was not in the 
possession of the mortgagor at the time 
the instrument was executed, and the title 
thereto was vested in another person, the 
mortgage did not take effect then or there- 
after as a valid, subsisting lien upon the 
property it purported to cover. Hogg v. 
Fuller, 17 Ga. App. 442, 87 S.E. 760, 1916 
Ga. App. LEXIS 1001 (1916). 

Power of mortgagor to sell prop- 
erty named in mortgage. — A contract 
by a mortgagee, made on receiving the 
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mortgage, that the mortgagee will hold 
the securities, and that the mortgagor 
may sell the property named in said deeds 
and make titles thereto, the proceeds of 
the sale to go to the credit of the mort- 
gagee, gives to the mortgagor power to sell 
for cash, free from the mortgage, but not 
to exchange for other lands. It does not 
cast upon the purchaser for cash the duty 
of seeing that the mortgagor appropriates 
the proceeds according to the agreement. 
Woodward v. Jewell, 140 U.S. 247, 11 S. 
Ct. 784, 35 L. Ed. 478, 1891 U.S. LEXIS 
2460 (1891). 

Mortgagee cannot, by purchase of 
mortgaged property, divest an inter- 
vening title of which notice is had. 
MacIntyre & Co. v. Ferst’s Sons & Co., 101 
Ga. 682, 28 S.E. 989, 1897 Ga. LEXIS 298 
(1897); Booze v. Neal, 6 Ga. App. 279, 64 
S.E. 1104, 1909 Ga. App. LEXIS 260 
(1909); Hudson v. Gunn, 20 Ga. App. 95, 
92 S.E. 546, 1917 Ga. App. LEXIS 733 
(1917). 

Acquisition of rights adverse to 
mortgagor by one holding title under 
mortgagor. — One holding title under 
mortgagor cannot acquire interest in the 
property adverse to rights of the mort- 
gagee of which that person had previous 
notice. Hudson v. Gunn, 20 Ga. App. 95, 92 
S.E. 546, 1917 Ga. App. LEXIS 733 (1917). 

Power of sale given by mortgage is 
revoked by mortgagors’ death before 
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the note fell due. Wilkins v. McGehee, 86 
Ga. 764, 13 S.E. 84, 1891 Ga. LEXIS 60 
(1891). 

Power of sale in a security deed, 
being coupled with an interest, is not 
revoked by grantor’s death. Roland v. 
Coleman & Co., 76 Ga. 652, 1886 Ga. 
LEXIS 79 (1886). 

Reversion to grantor upon pay- 
ment of indebtedness. — Where the 
title, if any, conveyed by the terms of a 
deed amounting to a mortgage would ter- 
minate, by the terms of the deed, upon the 
deed’s becoming null and void on payment 
of the mortgage indebtedness referred to 
therein, the title then, by the terms of the 
deed, would revert to the grantor, notwith- 
standing that a clause in the deed, that 
upon the payment of the mortgage debt 
“this deed shall become null and void and 
canceled on the record and surrendered 
to” the grantor, may not amount to a 
defeasance. Camp v. Teal, 44 Ga. App. 829, 
163 S.E. 233, 1932 Ga. App. LEXIS 543 
(1932). 

Possession under mortgage as de- 
fense to ejectment. — A mortgage in 
this state is only a lien, and conveys no 
title. Possession by virtue of it, therefore, 
furnishes no defense against an action of 
ejectment by the holder of the title. Phil- 
lips v. Bond, 132 Ga. 413, 64 S.E. 456, 
1909 Ga. LEXIS 124 (1909). 
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Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 1. 
C.J.S. 

59 C.J.S., Mortgages, § 1. 
ALR. 

Provision in land contract against re- 
moval of buildings as affecting rights of 
third person under chattel mortgage or 
conditional sale, 30 A.L.R. 542. 

Mortgagor’s statutory right to redeem 
or his right to possession after foreclosure 
as subject of levy and seizure by creditors, 
42 A.L.R. 884; 57 A.L.R. 1128. 

Rights in abstract of title held by mort- 
gagee, 44 A.L.R. 1332. 

Right to receive rent as between mort- 


gagor and mortgagee of leased premises, 
105 A.L.R. 744. 

Lien as estate or interest in land within 
venue statute, 2 A.L.R.2d 1261. 

Assumption of mortgage as consider- 
ation for conveyance attacked as in fraud 
of creditors, 6 A.L.R.2d 270. 

Recovery by chattel mortgagee or mort- 
gagor, or person standing in his shoes, 
against third person for damage or de- 
struction of property, 67 A.L.R.2d 1599. 

Validity and construction of provision of 
mortgage or other real-estate financing 
contract prohibiting prepayment for a 
fixed period of time, 81 A.L.R.4th 423. 
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44-14-31. Form and contents of mortgage. 


No particular form is necessary to constitute a mortgage. However, a 
mortgage must clearly indicate the creation of a lien and must specify 
the debt for which it is given and the property upon which it is to take 


effect. 


History. 

Orig. Code 1863, § 1957; Code 1868, 
§ 1945; Code 1873, § 1955; Ga. L. 1876, 
p. 34, § 1; Code 1882, § 1955; Civil Code 
1895, § 2724; Civil Code 1910, § 3257; 
Code 1933, § 67-102. 

Law reviews. 
For note discussing how an open end or 


dragnet clause within a deed to secure 
debt ensnares subsequent purchasers of 
real property in light of Commercial Bank 
v. Readd, 240 Ga. 519, 242 S.H.2d 25 
(1978), see 30 Mercer L. Rev. 363 (1978). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PARTICULAR INSTRUMENTS 
DESCRIPTION OF PROPERTY 


General Consideration 


Construction of section. — 0.C.G.A. 
§ 44-14-31 is to have a reasonable con- 
struction, and is to be construed to facili- 
tate and not to hamper and restrict mort- 
gage liens. It requires that the debt or 
duty of the mortgagor shall be specified; it 
does not say that such duty shall be spe- 
cific and precise. It may be indefinite, as to 
indemnify a surety for whatever the 
surety may pay in a certain event, or to 
hold one harmless for whatever may hap- 
pen under certain circumstances. The pa- 
per must point out what the parties in- 
tend. Allen v. J.W. Lathrop & Co., 46 Ga. 
133, 1872 Ga. LEXIS 22 (1872). 

Section requires no more than com- 
mon law. — 0.C.G.A. § 44-14-31 is noth- 
ing more than what the common law re- 
quired, and amounts only to saying that 
the form of the undertaking is immaterial. 
If the material elements of a mortgage are 
there — sufficient certainty as to what the 
parties intend — the paper is good as a 
mortgage though there be no words of 
conveyance or any other of the usual 
forms of a mortgage. Allen v. J.W. Lathrop 
& Co., 47 Ga. 133, 1872 Ga. LEXIS 313 
(1872). 

No particular form is necessary to 
constitute a mortgage as long as the 


instrument clearly indicates the creation 
of a lien, and specifies the debt for which it 
is given, and the property upon which it is 
to take effect. Ray v. Atkins, 205 Ga. App. 
85, 421 S.E.2d 317, 1992 Ga. App. LEXIS 
1076 (1992), cert. denied, No. S92C1398, 
1992 Ga. LEXIS 924 (Ga. Nov. 5, 1992). 

Section dispenses with formalities 
in the execution of mortgages. — Mat- 
ters of forms are no longer, under 
0.C.G.A. § 44-14-31 considered of any 
consequence in determining whether or 
not a given instrument amounts to a mort- 
gage. Mason v. Parker, 101 Ga. 659, 28 
S.E. 985, 1897 Ga. LEXIS 292 (1897); 
Hopkins v. West Publishing Co., 106 Ga. 
App. 596, 127 S.E.2d 849, 1962 Ga. App. 
LEXIS 782 (1962). 

Intention of parties. — There is no 
general rule for determining whether a 
particular transaction is a mortgage or a 
conditional sale and every case must be 
decided on its own circumstances. The 
legal aspect of the contract in this respect 
depends upon the intention of the parties, 
to be ascertained by a consideration of the 
entire instrument and the surrounding 
circumstances, and not upon the form of 
the instrument or the name which the 
parties may have given to it. Valdosta 
Plywoods, Inc. v. Belote, 75 Ga. App. 616, 
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44 S.E.2d 128, 1947 Ga. App. LEXIS 594 
(1947). 

Intent to mortgage. — Any language 
to show an intent to mortgage (creation of 
a lien) is sufficient. Daniel v. State, 63 Ga. 
App. 12, 10 S.E.2d 80, 1940 Ga. App. 
LEXIS 2 (1940). 

Mortgage must be in writing. — A 
mortgage must necessarily be in writing 
and be duly executed by the party to be 
bound thereby. Printup v. Barrett, 46 Ga. 
407, 1872 Ga. LEXIS 79 (1872); Duke v. 
Culpepper, 72 Ga. 842, 1884 Ga. LEXIS 
330 (1884); Pierce v. Parrish, 111 Ga. 725, 
37 S.E. 79, 1900 Ga. LEXIS 702 (1900). 

Language necessary. — There must 
be proper words used in order to create a 
lien; it is not necessary to use “grant,” 
“bargain,” or other technical words. Any 
language showing an intent to convey or 
mortgage is sufficient. Horton v. Murden, 
117 Ga. 72, 43 S.E. 786, 1903 Ga. LEXIS 
154 (1903). 

Paper must point out what parties 
intend. — If this is done, the mortgage is 
sufficient. Moultrie Banking Co. v. Mobley, 
170 Ga. 402, 152 S.E. 903, 1930 Ga. 
LEXIS 466 (1930). 

A seal is not necessary to the validity 
of a mortgage, even upon real estate, 
under O.C.G.A. § 44-14-31, and a mort- 
gage is valid, as between the parties 
thereto, without any attesting witness 
and without being recorded. Hawes v. 
Glover, 126 Ga. 305, 55 S.E. 62, 1906 Ga. 
LEXIS 376 (1906). 

Ambiguity may be determined from 
the nature of the property conveyed. 
Valdosta Plywoods, Inc. v. Belote, 75 Ga. 
App. 616, 44 S.E.2d 128, 1947 Ga. App. 
LEXIS 594 (1947). 

Mortgage takes effect upon execu- 
tion. — A paper containing all the requi- 
sites of a mortgage of personal property, is 
a mortgage from the date of its execution, 
under O.C.G.A. § 44-14-31, even though 
it be not attested by an officer. Nichols v. 
Hampton, 46 Ga. 253, 1872 Ga. LEXIS 46 
(1872). 

Questions of law and fact. — It is 
only when the terms descriptive of prop- 
erty intended to be conveyed by a written 
instrument are manifestly too meager, im- 
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perfect, or uncertain to serve as adequate 
means of identification that the court can, 
as a matter of law, adjudge the description 
to be insufficient. “Whether such terms 
will serve to identify the premises is a 
question of fact, and not of law.” Balchin v. 
Jones, 10 Ga. App. 434, 73 S.E. 613, 1912 
Ga. App. LEXIS 550 (1912). 

The question of the sufficiency of de- 
scription of property in a mortgage is one 
of law, for the court; that of the identity of 
the property mortgaged is one of fact, to be 
decided by the jury. Thomas Ford Tractor, 
Inc. v. North Ga. Prod. Credit Ass’n, 153 
Ga. App. 820, 266 S.E.2d 571, 1980 Ga. 
App. LEXIS 1994 (1980); Chapman v. 
Bank of Cumming, 154 Ga. App. 739, 270 
S.E.2d 4, 1980 Ga. App. LEXIS 2367 
(1980). 

Whether or not a description in a mort- 
gage, of mares, by name, age, and color 
was sufficient to put the purchaser on 
notice, was a question for the jury. Reyn- 
olds v. Jones, 7 Ga. App. 123, 66 S.E. 395, 
1909 Ga. App. LEXIS 556 (1909). 

Notes payable in specifics. — It 
makes no difference, under O.C.G.A. 
§ 44-14-31, that notes, to secure which 
the mortgage was given, are payable in 
specifics. The value of the specifics may be 
recovered. Hatcher v. Chancey, 71 Ga. 689, 
1883 Ga. LEXIS 249 (1883). 

Rule as to deed to secure debt. — 
While, under the provisions of O.C.G.A. 
§ 44-14-31, one of the requisites to the 
validity of a mortgage is that the debt 
which it is given to secure shall be therein 
specified, a different rule obtains as to a 
deed given to secure a debt, and it is not 
necessary that such a conveyance shall 
specify the amount of the indebtedness 
that it is given to secure. McClure v. 
Smith, 115 Ga. 709, 42 S.E. 53, 1902 Ga. 
LEXIS 542 (1902); Troup Co. v. Speer, 23 
Ga. App. 750, 99 S.E. 541, 1919 Ga. App. 
LEXIS 333 (1919). 


Particular Instruments 


In general. — Any instrument creating 
a lien, specifying the debt to secure which 
it is given and the property upon which it 
is to take effect, is to be construed as a 
mortgage under O.C.G.A. § 44-14-31, not- 
withstanding that there may be some lan- 
guage in the instrument which would in- 
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dicate an intention to convey the legal 
title. Powers & Co. v. Georgia-Florida Gro- 
cery Co., 7 Ga. App. 592, 67 S.E. 685, 1910 
Ga. App. LEXIS 406 (1910). 

A deed of bargain and sale, absolute 
in its terms, and purporting to convey the 
fee in consideration of $90.00 in hand 
paid, passes title; and an entry endorsed 
upon it and signed by the grantee to the 
effect that the deed is to be returned to the 
grantor cancelled, on condition that the 
grantor shall pay to the grantee $90.00 by 
a specified time, with interest, does not 
convert the instrument into a mere mort- 
gage. Jay v. Welchel, 78 Ga. 786, 3 S.E. 
906, 1887 Ga. LEXIS 78 (1887). 

Purchase-money notes. — Promis- 
sory notes, reciting that they were given 
for the purchase-money of certain de- 
scribed chattels, but neither reserving 
title in the property sold nor containing a 
mortgage to secure the purchase-money, 
evidence no lien upon such chattels and 
confer no right upon the holder to have the 
holder’s debt paid out of funds, in the 
hands of the sheriff, arising from the sale 
of such chattels. Bush v. Kimbrell, 25 Ga. 
App. 424, 103 S.E. 686, 1920 Ga. App. 
LEXIS 855 (1920). 

So-called “security deed” from pur- 
chaser to vendor and assumption 
agreement between bank, vendor, and 
purchaser met the requirements of 
O.C.G.A. § 44-14-31 as to the contents of 
a mortgage. Cherokee Ins. Co. v. Gravitt, 
187 Ga. App. 179, 369 S.E.2d 779, 1988 
Ga. App. LEXIS 674 (1988). 

Bank was not entitled to lien based 
on note promising to repay debt in full 
upon sale of debtor’s house, as this note 
did not clearly indicate the creation of a 
lien, and it did not specify the debt for 
which it was given and the property upon 
which it was to take effect, as mortgages 
must do pursuant to O.C.G.A. § 44-14-31. 
First Nat Bank v. Blackburn, 254 Ga. 
379, 329 S.E.2d 897, 1985 Ga. LEXIS 701 
(1985). 

Trust indenture. — Language in a 
trust indenture stating that the debtor 
“pledged and assigned” the debtor’s inter- 
est in real property to a bond trustee as 
security for payment of bonds was suffi- 
cient under Georgia law to create a lien, 
and the indenture granted the bond 
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trustee a mortgage under Georgia law 
even though it was not in recordable form 
since it specified the debt owed, accurately 
described the real property, and evidenced 
a clear intent to create a lien on the real 
property. Detention Mgmt., LLC v. UMB 
Bank, NA (In re Mun. Corr., LLC), 501 
B.R. 119, 2013 Bankr. LEXIS 4269 
(Bankr. N.D. Ga. 2018). 

Mortgage to secure note and future 
advances. — A mortgage which recites 
that it is given to secure the payment of a 
promissory note for a specified amount 
and “such future advances in money, 
stock, merchandise and plantation sup- 
plies” as may be made to the mortgagor by 
the mortgagee during a given year, is 
valid only as a mortgage to secure the 
payment of the note, under O.C.G.A. § 44- 
14-31. Any indebtedness above the 
amount of the note is to be treated as an 
indebtedness on open account. Benton- 
Shingler Co. v. Mills, 13 Ga. App. 632, 79 
S.E. 755, 1913 Ga. App. LEXIS 284 (1913). 

A mortgage to secure a note due, as well 
as any general or special balance due from 
the mortgagor up to the value of the 
property, which was described as being of 
the value of $5,000, is sufficiently definite 
to be valid as a mortgage for future ad- 
vances up to $5,000. In re Corbitt, 248 F. 
988, 1918 U.S. Dist. LEXIS 1219 (D. Ga. 
1918). 

Bill of sale. — An instrument denomi- 
nated a “bill of sale” may really be a 
mortgage, if it contains a defeasance 
clause. Daniels v. State, 43 Ga. App. 779, 
159 S.E. 903, 1931 Ga. App. LEXIS 553 
(1931). 

Where an instrument was executed by a 
party in the nature of a bill of sale, but the 
language used showed the intent of the 
parties to be the execution of a mortgage, 
it was held to be a mortgage. Stokes v. 
Hollis, 43 Ga. 262, 1871 Ga. LEXIS 211 
(1871). 

Conditional lien does not become op- 
erative where the contingent balance of 
indebtedness, for the security of which the 
lien is given, never comes into existence, 
according to the plain and unambiguous 
stipulations set forth in the instrument 
creating the lien. Dingfelder v. Georgia 
Peach Growers Exch., 184 Ga. 569, 192 
S.E. 188, 1937 Ga. LEXIS 583 (1937). 
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Assignment of a bond for title as 
security for a debt, which clearly ex- 
presses its purpose and specifies the debt 
and the property, is in legal effect a mort- 
gage, and, to be effective against subse- 
quent liens, must be recorded. Fuller v. 
Atlanta Natl Bank, 254 F. 278, 1918 U.S. 
App. LEXIS 1300 (3d Cir. 1918), cert. 
denied, 249 U.S. 599, 39 S. Ct. 257, 63 L. 
Ed. 796, 1919 U.S. LEXIS 2253 (1919). 

A retention title contract signed by 
the purchaser in the trade name by the 
purchaser in the purchaser’s individual 
name is entitled to record where it other- 
wise meets the requirements of O.C.G.A. 
§ 44-14-31, and after being duly recorded 
constitutes constructive notice of the right 
and interest of the vendor therein as 
against the purchase of the property at a 
judicial sale on execution issued against 
the purchaser in an individual capacity. 
NCR Co. v. Sikes, 94 Ga. App. 391, 94 
S.E.2d 782, 1956 Ga. App. LEXIS 553 
(1956). 

After-acquired property. — Subject 
only to the statutory exceptions, it has 
long been the general rule in this state 
that any mortgage on after-acquired per- 
sonal property is invalid; this general 
rule, with only the statutory exceptions, is 
applicable even though it is sought by an 
express provision of the instrument to 
include after-acquired property. Dupriest 
v. Bennett Bros., 61 Ga. App. 704, 7 S.E.2d 
293, 1940 Ga. App. LEXIS 228 (1940). 

Instrument indicating that title 
should pass. — An instrument, after 
reciting that the makers were indebted to 
F. in an amount named, for which a note 
had been given, conveyed to F. certain 
personalty, specifying that it was intended 
that the title should pass. It provided 
further, that if the note was not paid when 
due, F. should take possession of said 
property, and after advertising, sell it, and 
apply the proceeds to the debt; that if the 
note was met as maturity, F. should recon- 
vey by quit-claim deed. The instrument 
was a mortgage, under O.C.G.A. § 44-14- 
31, and might be foreclosed as such. Frost 
v. Allen, 57 Ga. 326, 1876 Ga. LEXIS 109 
(1876). 
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The term “pledge,” used in an instru- 
ment whereby a sawmill and accessories 
are conveyed to a creditor to secure a debt, 
is ambiguous and subject to explanation 
since the pledge of such property to secure 
a debt is most unusual and practically 
unheard of; therefore, the testimony of the 
creditor to the effect that the intention 
was to create a mortgage is relevant and 
material and should not be excluded. Val- 
dosta Plywoods, Inc. v. Belote, 75 Ga. App. 
616, 44 S.E.2d 128, 1947 Ga. App. LEXIS 
594 (1947). 

Livestock. — A writing which purports 
to create a mortgage lien upon property 
described as “seven head of mules and 
horses” is void under O.C.G.A. § 44-14-31 
as against one claiming the proceeds of a 
sale thereof under a subsequently ac- 
quired lien by attachment. Reynolds v. 
Tifton Guano Co., 20 Ga. App. 49, 92 S.E. 
389, 1917 Ga. App. LEXIS 707 (1917). 

Second agreement written on mort- 
gage. — See Howard v. Rumble, 4 Ga. 
App. 327, 61 S.E. 297, 1908 Ga. App. 
LEXIS 284 (1908). 


Description of Property 


The words “to specify” means “to 
point out, to particularize, to designate by 
words one thing or another.” Morris & 
Eckels Co. v. Fulton Natl Bank, 208 Ga. 
222, 65 S.E.2d 815, 1951 Ga. LEXIS 321 
(1951). 

Meaning of “bounded.” — In a mort- 
gage description of land, the words, 
“bounded — by F. M. S.” will be construed 
as meaning “bounded by lands of F. M. S.” 
Smith v. Downing Co., 21 Ga. App. 741, 95 
S.E. 19, 1918 Ga. App. LEXIS 505 (1918). 

Exactness not required. — No formal 
or exact description of the debt is essen- 
tial, provided there is a debt between the 
parties capable of being enforced against 
the mortgagor or the property mortgaged. 
Literal exactness is not required. Moultrie 
Banking Co. v. Mobley, 170 Ga. 402, 152 
S.E. 903, 1930 Ga. LEXIS 466 (1930). 

General descriptions, such as “all the 
estate, both real and personal, of the 
grantor,” “all my land in a certain town, 
county, and State,” and “all my land, 
wherever situated,” have been held good 
and sufficient under O.C.G.A. § 44-14-31. 
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Bennett v. Green, 156 Ga. 572, 156 Ga. 
573, 119 S.E. 620, 1923 Ga. LEXIS 275 
(1928). 

Where property not distinguish- 
able. — If the description is altogether 
general, such that the mortgaged property 
cannot be separated from the general 
mass of similar articles, the requirement 
of the law is not met. Morris & Eckels Co. 
v. Fulton Natl Bank, 208 Ga. 222, 65 
S.E.2d 815, 1951 Ga. LEXIS 321 (1951). 

Description must give record no- 
tice. — In a case where one claims the 
proceeds of a sale of mortgaged property, 
under a subsequently acquired lien, the 
sufficiency of the mortgage description is 
not governed by the rule which would 
obtain between the parties to the writing, 
but such a degree of definiteness is re- 
quired as would be sufficient to impart 
record notice to third parties. Reynolds v. 
Tifton Guano Co., 20 Ga. App. 49, 92 S.E. 
389, 1917 Ga. App. LEXIS 707 (1917). 

Description not imparting notice. 
— The words of description in a mortgage 
may be sufficient to create a lien, and yet 
be insufficient of themselves to impart 
notice of the lien which they create. Nuss- 
baum v. Waterman & Co., 9 Ga. App. 56, 
70 S.E. 259, 1911 Ga. App. LEXIS 416 
(1911); Reynolds v. Tifton Guano Co., 20 
Ga. App. 49, 92 S.E. 389, 1917 Ga. App. 
LEXIS 707 (1917). 

Description which is partially un- 
true does not render the mortgage void, if 
the part which is correct does not apply 
generally to other like property and rea- 
sonably identifies the property in contro- 
versy; but where the part of the descrip- 
tion that is true is not so distinctive as 
reasonably to identify the property mort- 
gaged, a purchaser may be justified in 
assuming that the property is not covered 
by the mortgage. Pinson-Brunson Motor 
Co. v. Bank of Danielsville, 40 Ga. App. 
793, 151 S.E. 549, 1930 Ga. App. LEXIS 
701 (1930). 

Parol evidence to aid description. 
— In providing that a mortgage or a 
conditional bill of sale shall specify the 
property on which it is to take effect under 
O.C.G.A. § 44-14-31, the law does not 
require such a description as will serve to 
identify the property without aid of parol 
evidence. A.S. Thomas Furn. Co. v. T. & C. 
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Furn. Co., 120 Ga. 879, 48 S.E. 333, 1904 
Ga. LEXIS 734 (1904); Hester v. Gairdner, 
128 Ga. 531, 58 S.E. 165, 1907 Ga. LEXIS 
160 (1907); Georgia Novelty Mach. Co. v. 
Mount, 96 Ga. App. 704, 101 S.E.2d 104, 
1957 Ga. App. LEXIS 667 (1957). 

Description of chattels. — Chattel 
mortgages were insufficient to impart no- 
tice to third parties, where the description 
of the chattels was too general to specify 
the exact chattels and no information was 
given as to their location. Morris & Eckels 
Co. v. Fulton Nat’l Bank, 208 Ga. 222, 65 
S.E.2d 815, 1951 Ga. LEXIS 321 (1951). 

Boundaries of land. — A mortgage 
which described the land as having a 
frontage of a certain number of feet and 
extending back a stated distance, and 
which set out the boundaries on each side, 
and further described the property as be- 
ing the same which was conveyed to the 
mortgagor by a deed of certain date and 
recorded on a specified date, fully identi- 
fied the land. In re Corbitt, 248 F. 988, 
1918 U.S. Dist. LEXIS 1219 (D. Ga. 1918). 

Tract capable of being located. — As 
to the matter of descriptive averments of 
the land intended to be mortgaged, if the 
descriptive recitals are so definite as to 
render the tract capable of being located, 
the averments are sufficient. Daniel v. 
State, 63 Ga. App. 12, 10 S.E.2d 80, 1940 
Ga. App. LEXIS 2 (1940). 

Securing promissory notes. — 
Where a chattel mortgage is executed 
which describes the debt intended to be 
secured as the “aforesaid promissory 
notes,” and it appears that two papers in 
the form of promissory notes, the one duly 
executed and attached to and preceding 
the mortgage, and the other written on 
the same paper with and immediately 
preceding the mortgage but unsigned by 
the maker, such mortgage sufficiently de- 
scribes the debt intended to be secured to 
create a lien for the sum of the notes in 
favor of the mortgagee upon the mort- 
gaged property. Mason v. Parker, 101 Ga. 
659, 28 S.E. 985, 1897 Ga. LEXIS 292 
(1897). 

Securing advances. — A mortgage 
upon real estate given to secure “ad- 
vances” to be made by the mortgagee to 
the mortgagor, for the purpose of carrying 
on the farm of the mortgagor, is not in- 
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valid for want of a sufficient description of 
the debt intended to be secured. Allen v. 
J.W. Lathrop & Co., 46 Ga. 133, 1872 Ga. 
LEXIS 22 (1872). 

Misdescription of bond. — Under 
O.C.G.A. § 44-14-31, where a mortgage is 
given to indemnify one who becomes a 
surety upon a bond in which the mort- 
gagor is principal, a misdescription of the 
particular bond may be corrected by parol 
testimony so as to identify the bond de- 
scribed in the mortgage with the one upon 
which the mortgagee became surety. And 
the mere misdescription of the bond will 
not have the effect to render the mortgage 
invalid as a lien upon the property de- 
scribed, either as to the mortgagor person- 
ally or the mortgagor’s vendees. Emerson 
v. Knight, 130 Ga. 100, 60 S.E. 255, 1908 
Ga. LEXIS 237 (1908). 

Bill of sale. — As is the case with a 
mortgage, an instrument creating a lien 
by bill of sale to secure a debt must specify 
the debt sought to be secured. Dingfelder 
v. Georgia Peach Growers Exch., 184 Ga. 
569, 192 S.E. 188, 1937 Ga. LEXIS 583 
(1937). 

Stock of goods in store. — Consider- 
ing the caption and body together, the 
mortgage in this case covers goods in the 
brick store of the mortgagor in a certain 
place on the street named, and between 
two other stores named. It included all the 
merchandise in that store and to be in it to 
supply the place of old goods sold; and the 
description was sufficient. Welsh v. Lewis 
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& Son, 71 Ga. 387, 1883 Ga. LEXIS 191 
(1883). 

The following description: “Our entire 
stock of dry goods, boots, shoes, hats, 
clothing, and notions, and such other 
goods as are usually kept in a first-class 
country store,” (without any location of 
the goods, or without any other language 
of identification), is not a sufficient de- 
scription under O.C.G.A. § 44-14-31. 
Jaffrey v. Brown, 29 F. 476, 1886 U.S. App. 
LEXIS 2488 (C.C.D. Ga. 1886). 

Mares. — A paper, providing for a lien 
on a “bay mare,” and showing that the 
mare was purchased by the mortgagor 
from the mortgagee, is a sufficient descrip- 
tion of the property mortgaged under 
0.C.G.A. § 44-14-31. Nichols v. Hampton, 
46 Ga. 253, 1872 Ga. LEXIS 46 (1872). 

Describing cotton. — See Stephens v. 
Tucker, 55 Ga. 543, 1875 Ga. LEXIS 460 
(1875). 

Descriptions found insufficient. — 
A description of land in a mortgage in 
these terms: “Two hundred and sixty-one 
acres of land off of lots numbers five, 
twenty-seven and twenty-eight, in the 
ninth district of Randolph County,” is fa- 
tally defective for want of sufficiently defi- 
nite description, under O.C.G.A. § 44-14- 
31. Atkins v. Paul, 67 Ga. 97, 1881 Ga. 
LEXIS 139 (1881). 

A mortgage on “twelve acres of cotton,” 
without any further description, does not 
sufficiently specify the property upon 
which it is to take effect under O.C.G.A. 
§ 44-14-31. Hampton v. State, 124 Ga. 3, 
52 S.E. 19, 1905 Ga. LEXIS 624 (1905). 
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44-14-32. Use of parol evidence to prove apparent deed a mort- 


gage. 


A deed or bill of sale which is absolute on its face and which is 
accompanied with possession of the property shall not be proved, at the 
instance of the parties, by parol evidence to be a mortgage only unless 
fraud in its procurement is the issue to be tried. 
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For article surveying recent legislative 
and judicial developments in Georgia’s 
real property laws, see 31 Mercer L. Rev. 
187 (1979). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PARTICULAR DOCUMENTS 


General Consideration 


In general. — O.C.G.A. § 44-14-32 
merely prohibits the use of parol evidence 
for the purpose of reducing a deed, abso- 
lute in form and accompanied by the pos- 
session of the property conveyed, to a 
mortgage only. Manget Realty Co. v. Caro- 
lina Realty Co., 169 Ga. 495, 150 S.E. 828, 
1929 Ga. LEXIS 388 (1929); Hutchinson v. 
King, 192 Ga. 402, 15 S.E.2d 523, 1941 
Ga. LEXIS 487 (1941); Haynes v. Black- 
well, 232 Ga. 430, 207 S.E.2d 66, 1974 Ga. 
LEXIS 975 (1974). 

Grantee not in possession. — Under 
O.C.G.A. § 44-14-32, a deed absolute on 
its face may be shown by parol evidence to 
have been intended to convey title only for 
the purpose of securing a debt, where the 
grantee has not taken possession of the 


property. Askew v. Thompson, 129 Ga. 
325, 58 S.E. 854, 1907 Ga. LEXIS 373 
(1907); Spencer v. Schuman, 132 Ga. 515, 
64 S.E. 466, 1909 Ga. LEXIS 347 (1909); 
Mercer v. Morgan, 136 Ga. 632, 71 S.E. 
1075, 1911 Ga. LEXIS 162 (1911); Lowe v. 
Findley, 141 Ga. 380, 81 S.E. 230, 1914 
Ga. LEXIS 212 (1914); Berry v. Williams, 
141 Ga. 642, 81 S.E. 881, 1914 Ga. LEXIS 
88 (1914); Renitz v. Williamson, 149 Ga. 
241, 99 S.E. 869, 1919 Ga. LEXIS 214 
(1919); Daniel v. Charping, 151 Ga. 34, 
105 S.E. 465, 1921 Ga. LEXIS 138 (1921); 
Copelin v. Williams, 152 Ga. 692, 111 S.E. 
186, 1922 Ga. LEXIS 258 (1922); Paulk v. 
Dorminey, 154 Ga. 785, 115 S.E. 488, 1923 
Ga. LEXIS 392 (1923); Sykes v. Porter, 31 
Ga. App. 86, 119 S.E. 455, 1923 Ga. App. 
LEXIS 736 (1923); Pitts v. Cox, 167 Ga. 
228, 145 S.E. 61, 1928 Ga. LEXIS 129 
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(1928); Hutchinson v. King, 192 Ga. 402, 
15 S.E.2d 523, 1941 Ga. LEXIS 487 
(1941); Hobbs v. Houston, 195 Ga. 571, 24 
S.E.2d 884, 1943 Ga. LEXIS 537 (1948); 
Haynes v. Blackwell, 232 Ga. 430, 207 
S.E.2d 66, 1974 Ga. LEXIS 975 (1974); 
Haire v. Cook, 237 Ga. 639, 229 S.E.2d 
436, 1976 Ga. LEXIS 1338 (1976). 

Possession in vendor. — Where a 
paper, on its face, indicated that the pos- 
session remained with the vendor, the 
case does not come within the provisions 
of O.C.G.A. § 44-14-32, prohibiting parol 
evidence. Denton Bros. v. Shields, 120 Ga. 
1076, 48 S.E. 423, 1904 Ga. LEXIS 802 
(1904); Sims v. Sims, 162 Ga. 523, 184 S.E. 
308, 1926 Ga. LEXIS 231 (1926). 

Inapplicable to implied trust. — 
0.C.G.A. § 44-14-32 is not applicable to a 
case seeking to set up an implied trust. 
Jenkins v. Lane, 154 Ga. 454, 115 S.E. 
126, 1922 Ga. LEXIS 393 (1922); Stern v. 
Howell, 160 Ga. 261, 127 S.E. 776, 1925 
Ga. LEXIS 132 (1925); Manget Realty Co. 
v. Carolina Realty Co., 169 Ga. 495, 150 
S.E. 828, 1929 Ga. LEXIS 388 (1929). 

Meaning of “possession.” — Posses- 
sion of the property means an actual pos- 
session, and not that sort of possession 
which consists in agreeing to hold posses- 
sion for the grantee in the deed; the for- 
mal change of possession is an act indicat- 
ing on the part of the grantor in the deed, 
by the deliberate abandonment of grant- 
or’s own possession, that grantor’s agree- 
ment is fully expressed in the deed. 
Spence v. Steadman, 49 Ga. 133, 1873 Ga. 
LEXIS 321 (1873). 

The word “possession” as used in 
O.C.G.A. § 44-14-32 necessarily means 
possession under a complete and full title. 
Johnson v. Sherrer, 197 Ga. 392, 29 S.E.2d 
581, 1944 Ga. LEXIS 278 (1944). 

Cardinal rule for testing intent of 
parties to establish either a mortgage or 
an absolute deed of conveyance seems to 
be whether or not the relation of debtor 
and creditor was intended to exist be- 
tween the parties — whether the property 
was taken in satisfaction and discharge of 
the sum due or advanced — or whether, 
notwithstanding the words of the convey- 
ance, the relation of debtor and creditor 
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was still to exist, to wit: the right of the 
one to demand, and the obligation of the 
other to pay. Haire v. Cook, 237 Ga. 639, 
229 S.E.2d 436, 1976 Ga. LEXIS 1338 
(1976). 

The inquiry in every case must be 
whether the contract in the specific case is 
a security for the repayment of money or a 
conditional sale. If the writings which 
were signed by both parties correctly set 
forth the agreement between them, then 
these writings evidence a sale and convey- 
ance of the land, with an option to the 
vendor to repurchase it within a desig- 
nated period. Manget Realty Co. v. Caro- 
lina Realty Co., 169 Ga. 495, 150 S.E. 828, 
1929 Ga. LEXIS 388 (1929). 

No conclusive test can be suggested 
to determine whether transactions are 
mortgages or conditional sales, because 
the question arises under such varieties of 
circumstances that slight differences in 
these would make it inapplicable. Manget 
Realty Co. v. Carolina Realty Co., 169 Ga. 
495, 150 S.E. 828, 1929 Ga. LEXIS 388 
(1929). 

Construction of unambiguous con- 
tracts. — While the issue as to what was 
the true intent of the parties in the execu- 
tion of a written instrument is frequently 
for the determination of a jury, who, upon 
consideration of all the facts and circum- 
stances, are to determine whether a cer- 
tain writing evidences an absolute convey- 
ance or a mere security for the payment of 
a loan, nevertheless, the construction of 
unambiguous contracts in writing is for 
the court, and in the state of the pleadings 
in this case the contracts attached as a 
part of the petition were so plain and 
unambiguous as not to require the inter- 
vention of a jury. Durden-Powers Co. v. 
O’Brien, 165 Ga. 728, 142 S.E. 90, 1928 
Ga. LEXIS 57 (1928). 

Cancellation of security deed. — A 
grantor in a deed absolute in form but 
made to secure a debt, who remains in 
possession of the land conveyed, may, 
upon the payment of the debt, have the 
deed canceled as a cloud on grantor’s title. 
Blankenship v. Cochran, 151 Ga. 581, 107 
S.E. 770, 1921 Ga. LEXIS 335 (1921); 
Hobbs v. Houston, 195 Ga. 571, 24 S.E.2d 
884, 1943 Ga. LEXIS 537 (1948). 

Presumption of absolute convey- 
ance. — The presumption, of course, is 
that an instrument is what it purports on 
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its face to be, an absolute conveyance; and 
the burden is on the grantor to show 
otherwise. Hobbs v. Houston, 195 Ga. 571, 
24 S.E.2d 884, 1943 Ga. LEXIS 537 
(1948). 

Resolution in doubtful cases. — In 
doubtful cases the court leans to the con- 
clusion that the transaction is in reality a 
mortgage and not a sale. Manget Realty 
Co. v. Carolina Realty Co., 169 Ga. 495, 
150 S.E. 828, 1929 Ga. LEXIS 388 (1929). 

Assignee of grantee. — There is noth- 
ing in O.C.G.A. § 44-14-82 which will 
prevent an assignee of the grantee who in 
an absolute deed conveyed to his wife the 
land thereby conveyed from treating it as 
a deed to secure debt, and, upon payment 
of the money thereby secured, reconvey- 
ing the land to the grantor. Pitts v. Cox, 
167 Ga. 228, 145 S.E. 61, 1928 Ga. LEXIS 
129 (1928). 

Evasion of usury laws. — Whether a 
transaction was a bona fide sale with a 
right in the vendor to repurchase, or 
whether it was a ruse devised to evade the 
usury laws and to take security for the 
loan of money, can be shown by parol 
evidence. Jackson v. Commercial Credit 
Corp., 90 Ga. App. 352, 83 S.E.2d 76, 1954 
Ga. App. LEXIS 711 (1954). 

Motion to dismiss. — A petition to 
have a warranty deed declared a security 
deed in which it is not alleged that the 
petitioner could not read, or that any 
fraud was practiced which excused peti- 
tioner from reading the instrument which 
petitioner signed, is subject to a motion to 
dismiss. Burns v. Washington, 149 Ga. 42, 
99 S.E. 115, 1919 Ga. LEXIS 109 (1919). 

No showing of fraud. — Where it was 
not alleged in the petition that the plain- 
tiff could not read, and no fraud was 
shown to have been practiced which ex- 
cused plaintiff from reading the instru- 
ment which plaintiff signed, that instru- 
ment being a deed of conveyance absolute 
upon its face, and accompanied with pos- 
session of the property, such deed could 
not be shown by parol evidence to be 
merely a security deed; nor was the plain- 
tiff entitled to have the deed in question 
treated as a mortgage or security deed, so 
as to recover a judgment for the sums 
which plaintiff seeks to recover in this 
case. Wynn v. First Natl Bank, 176 Ga. 
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218, 167 S.E. 513, 1933 Ga. LEXIS 49 
(1933). 


Particular Documents 


Deed to secure debts. — Where a 
deed absolute on its face is made to secure 
a debt, the legal title will vest in the 
grantee and the equitable title, or right to 
have the property reconveyed on payment 
of the debt, will remain in the grantor. 
Hester v. Gairdner, 128 Ga. 531, 58 S.E. 
165, 1907 Ga. LEXIS 160 (1907); Waller v. 
Dunn, 151 Ga. 181, 106 S.E. 93, 1921 Ga. 
LEXIS 197 (1921); Copelin v. Williams, 
152 Ga. 692, 111 S.E. 186, 1922 Ga. 
LEXIS 258 (1922); Paulk v. Dorminey, 154 
Ga. 785, 115 S.E. 488, 1923 Ga. LEXIS 
392 (1923). 

Quitclaim deed. — Where tenants in 
common of a tract of land conveyed the 
same by quitclaim deed to a third person, 
but remained in possession of the land, 
and the grantee in such security deed was 
never in possession thereof, the rule of 
0.C.G.A. § 44-14-32 applies, and it can be 
shown by parol evidence, by the heir of 
one of the tenants in common, that the 
deed was made only to secure a debt for 
money borrowed. Southern Ry. v. Wil- 
liams, 160 Ga. 541, 128 S.E. 681, 1925 Ga. 
LEXIS 204 (1925). 

Deed in trust for benefit of grantor. 
— Adeed absolute in form may be shown 
by parol evidence to have been made in 
trust for the benefit of the grantor, where 
the maker remains in possession of the 
land. Chandler v. Georgia Chem. Works, 
182 Ga. 419, 185 S.E. 787, 1936 Ga. 
LEXIS 376 (1936). 

Bond for title. — Under O.C.G.A. 
§ 44-14-32 a transfer of a bond for title to 
land, absolute in form, may be shown to 
have been made for the purpose of secur- 
ing a loan, where the transferor retains 
the possession of the land. Renitz v. Wil- 
liamson, 149 Ga. 241, 99 S.E. 869, 1919 
Ga. LEXIS 214 (1919). 

Bill of sale to secure debt. — A writ- 
ing in the form of an absolute bill of sale, 
but in fact intended only as security for a 
debt, conveys title, but is treated as an 
equitable mortgage, under O.C.G.A. § 44- 
14-32. Denton Bros. v. Shields, 120 Ga. 
1076, 48 S.E. 423, 1904 Ga. LEXIS 802 
(1904); Farmer v. State, 18 Ga. App. 307, 
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89 S.E. 382, 1916 Ga. App. LEXIS 316 
(1916). See also, Ellison & Chew v. Wilson, 
7 Ga. App. 214, 66 S.E. 631, 1909 Ga. App. 
LEXIS 598 (1909). 

A sale on agreement to repurchase 
is nearly allied to a mortgage. In cases of 
sales and agreements to repurchase, the 
papers are open to contradiction by parol. 
Manget Realty Co. v. Carolina Realty Co., 
169 Ga. 495, 150 S.E. 828, 1929 Ga. 
LEXIS 388 (1929). 

Parol agreement to reconvey. — 
When a party contracts on the purchase of 
a property in payment of a debt, to recon- 
vey on the payment of the amount at 
which the party was taken in a settle- 
ment, and agrees to reduce it to writing, 
but does not, and refuses to comply, it is 
not a case in which parol evidence cannot 
be admitted. Henderson v. Touchstone, 22 
Ga. 1, 1857 Ga. LEXIS 99 (1857). 
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Use of parol evidence to proof deed. 
— Adeed absolute in form may be shown 
to have been made to secure a debt where 
the maker remains in possession of the 
land conveyed. But where there is no 
fraud in the procurement of the deed, and 
the possession is surrendered to the 
grantee contemporaneously with the ex- 
ecution of the deed, it is not competent to 
show by parol that the deed absolute in 
form was in fact a deed to secure a debt. 
Wilkes v. Carter, 149 Ga. 240, 99 S.E. 860, 
1919 Ga. LEXIS 213 (1919). 

A deed absolute on its face, and accom- 
panied with possession of the property, 
shall not be proved (at the instance of the 
parties), by parol evidence, to be a mort- 
gage only, unless fraud in its procurement 
is the issue to be tried. Brown v. Carmi- 
chael, 149 Ga. 548, 101 S.E. 124, 1919 Ga. 
LEXIS 317 (1919). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 109 et seq. 
C.J.S. 

59 C.J.S., Mortgages, §§ 44, 50 et seq. 
ALR. 

Lapse of time as affecting rights and 
remedies of parties to absolute deed in- 
tended as mortgage, 28 A.L.R. 554. 

Deed placed in escrow to be delivered to 
grantee upon failure to pay debt due him 
as a mortgage, 65 A.L.R. 120. 

Change of deed intended as mortgage 
by subsequent agreement into an absolute 
deed, 65 A.L.R. 771. 

Deed absolute on its face, with contem- 
poraneous agreement or portion for repur- 
chase by grantor, as a mortgage vel non, 
79 A.L.R. 937; 155 A.L.R. 1104. 


Value of property as factor in determin- 
ing whether deed intended as mortgage, 
90 A.L.R. 953; 89 A.L.R.2d 1040. 

Admissibility of parol evidence to show 
whether particular word or phrase was 
intended to connote a chattel mortgage or 
conditional sale, 101 A.L.R. 625. 

Parol evidence in relation to assump- 
tion of mortgage debt by grantee of mort- 
gaged property, 143 A.L.R. 548. 

Remedy of mortgagee in forged or unau- 
thorized mortgage where proceeds are 
used to discharge valid lien, 151 A.L.R. 
407. 

Bill of sale, absolute on its face, as a 
chattel mortgage, 33 A.L.R.2d 364. 


44-14-33. Attestation or acknowledgment of mortgage; addi- 
tional witness in case of land; constructive notice. 


In order to admit a mortgage to record, it shall be signed by the 
maker, attested by an officer as provided in Code Section 44-2-15, and 
attested by one other witness. In the absence of fraud, if a mortgage is 
duly signed, witnessed, filed, recorded, and indexed on the appropriate 
county land records, such recordation shall be deemed constructive 
notice to subsequent bona fide purchasers. 
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History. 

Orig. Code 1863, § 1957; Code 1868, 
§ 1945; Code 1873, § 1955; Ga. L. 1876, 
p. 34, § 1; Code 1882, § 1955; Civil Code 
1895, § 2724; Civil Code 1910, § 3257; 
Ga. L. 1931, p. 158, § 1; Code 1933, § 67- 
105; Ga. L. 1995, p. 1076, § 1; Ga. L. 2015, 
p. 937, § 3/HB 322. 
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Law reviews. 

For annual survey on real property, see 
65 Mercer L. Rev. 233 (2018). 

For article, “Eleventh Circuit Survey: 
January 1, 2013 — December 31, 2013: 
Casenote: The Decline and Fall of Con- 
structive Notice,” see 65 Mercer L. Rev. 
1203 (2014). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
PARTICULAR TRANSACTIONS 


General Consideration 


Necessity for official witness. — 
Notwithstanding the employment of the 
word “must,” under O.C.G.A. § 44-14-33 
it has never been held that a mortgage 
was totally void for want of an official 
witness; it is surely safe to say that a duly 
executed reservation of title should not, 
for such a reason, be held wholly invalid. 
The contract containing it cannot be law- 
fully recorded unless the same be attested 
by “or proved before” one of the designated 
officials; nor can the holder get the protec- 
tion which would result from the construc- 
tive notice to others given by the record; 
but surely the holder ought to be protected 
in rights as against one who takes with 
actual notice of the fact that the title has 
been reserved. Hill v. Ludden & Bates S. 
Music House, 113 Ga. 320, 38 S.E. 752, 
1901 Ga. LEXIS 242 (1901). 

Attestation. — Attestation is not the 
act of subscribing one’s name as a witness 
to the fact that a given paper was ex- 
ecuted, but is instead the act of subscrib- 
ing one’s name as a witness to the fact 
that one witnessed the execution of a 
paper. Thus, the language of the affidavit 
did not make it clear that the closing 
attorney attested to execution of the Secu- 
rity Deed by the debtor or the debtor’s 
ex-husband. Gordon v. Wells Fargo Bank, 
N.A., 504 B.R. 668, 2014 Bankr. LEXIS 
183 (Bankr. N.D. Ga. 2014). 

Effect of unattested mortgage. — An 
unattested mortgage is good as between 
the parties thereto, or as between the 
maker and a transferee. The requirement 
relative to attestation, as prescribed by 


0.C.G.A. § 44-14-33 pertains to the pre- 
requisite necessary to its record, and has 
application only so far as the intervening 
rights of third persons without notice are 
concerned. Futch v. Taylor, 22 Ga. App. 
441, 96 S.E. 183, 1918 Ga. App. LEXIS 
380 (1918). See also, Jacobs v. State, 4 Ga. 
App. 509, 61 S.E. 924, 1908 Ga. App. 
LEXIS 457 (1908); Donalson v. Thomason, 
137 Ga. 848, 74 S.E. 762, 1912 Ga. LEXIS 
169 (1912); Bank of Ringgold v. West Pub- 
lishing Co., 61 Ga. App. 426, 6 S.E.2d 598, 
1939 Ga. App. LEXIS 310 (1939); Central 
Bank & Trust Co. v. Creede, 103 Ga. App. 
203, 118 S.E.2d 844, 1961 Ga. App. LEXIS 
909 (1961). 

Security deed to real property that 
lacked the signature of a witness did not 
provide constructive notice of the lender’s 
lien against the property since O.C.G.A. 
§ 44-14-33 provided for constructive no- 
tice only if the deed was duly recorded, 
and a duly recorded security deed was one 
that was attested by the requisite number 
of witnesses. Gordon v. Wells Fargo Bank, 
N.A. (In re Codrington), 430 B.R. 287, 
2009 Bankr. LEXIS 4158 (Bankr. N.D. Ga. 
2009), affd, 716 F.3d 1344, 2013 U.S. App. 
LEXIS 10276 (11th Cir. 2013). 

Chapter 7 trustee put the material fact 
of the form of a security deed at the time of 
recordation in dispute, thus precluding 
summary judgment in favor of the lender 
on the trustee’s complaint to avoid the 
lender’s security deed under the trustee’s 
strong arm powers by submitting a certi- 
fied copy of the deed on file with a state 
court that did not include a notary stamp 
or seal as required under Georgia law 
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when the official witness was a notary. 
Rainwater v. Chase Home Finance, LLC 
(In re Rainwater), No. 08-71489-MGD, 
No. 09-6711, 2013 Bankr. LEXIS 4294 
(Bankr. N.D. Ga. Sept. 18, 2013). 

Memorandum of trust indenture could 
not provide constructive notice of the ex- 
istence of a mortgage and could not give 
rise to inquiry notice since the debtor did 
not sign the memorandum, the memoran- 
dum did not fall into any of the recognized 
categories of documents that could be re- 
corded under the Georgia Code, and the 
memorandum was not properly attested. 
Detention Mgmt., LLC v. UMB Bank, NA 
(In re Mun. Corr., LLC), 501 B.R. 119, 
2013 Bankr. LEXIS 4269 (Bankr. N.D. Ga. 
2013). 

Provisions of rider incorporated by 
reference. — Although the provisions of 
a rider or attached document may be 
incorporated into a security deed, the sig- 
natures attesting to execution of the rider 
or attached document do not suffice as an 
attestation of the security deed itself un- 
less the language clearly states as such. 
Gordon v. Wells Fargo Bank, N.A., 504 
B.R. 668, 2014 Bankr. LEXIS 183 (Bankr. 
N.D. Ga. 2014). 

Defendant purchasers were en- 
titled to summary judgment on the 
trustee’s avoidance action under 11 U.S.C. 
§ 544(a)(3) because the deed at issue did 
not have any defects on the deed’s face and 
was properly filed and recorded, thereby 
meeting the requirements necessary to 
provide constructive notice to the subse- 
quent bona fide purchasers. Kelley v. Go- 
forth (In re Brownlee), 606 B.R. 508, 2019 
Bankr. LEXIS 2867 (Bankr. M.D. Ga. 
2019). 

Properly attested adjustable rate 
rider did not validate improperly at- 
tested deed to secure debt; even though 
rider was incorporated into the terms of 
the deed, the deed itself remained improp- 
erly attested and ineligible for recorda- 
tion. Stone v. Decatur Fed. Sav. & Loan 
Ass’n (In re Fleeman), 81 B.R. 160, 1987 
Bankr. LEXIS 1958 (Bankr. M.D. Ga. 
1987). 

Actual notice of prior mortgage. — 
A mortgage of real estate attested by but 
one witness is not void under O.C.G.A. 
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§ 44-14-33, and, if a subsequent mort- 
gagee or purchaser buys or takes a mort- 
gage with actual notice of a prior mort- 
gage, the buyer takes subject to it, even 
though it have but one witness. Gardner, 
Dexter & Co. v. Moore, Trimble & Co., 51 
Ga. 268, 1874 Ga. LEXIS 114 (1874); 
Donalson v. Thomason, 137 Ga. 848, 74 
S.E. 762, 1912 Ga. LEXIS 169 (1912). 

Certificate of acknowledgment. — 
Under O.C.G.A. § 44-14-33 which re- 
quires a mortgage to be attested before a 
notary public or justice of a court, it is not 
necessary that the notary should attach a 
formal certificate of acknowledgment. In 
re Virgin, 224 F. 128, 1915 U.S. Dist. 
LEXIS 1338 (D. Ga. 1915). 

Sufficiency of certificate. — A certifi- 
cate, under O.C.G.A. § 44-14-33, which 
merely stated “sworn to and subscribed 
before me,” shows that the same one who 
subscribed the instrument swore to it, and 
is sufficient, whether it refers to the 
grantor or to the attesting witnesses since 
probate by either would be sufficient. In re 
Hammett, 286 F. 392, 1923 U.S. Dist. 
LEXIS 1788 (D. Ga. 1923). 

Signing acknowledgment. — The 
subsequent signing of an acknowledgment 
of an original signature before a notary 
public, who attests the last signature, to a 
previously executed contract of condi- 
tional sale, is in effect a re-execution. 
Saranac Mach. Co. v. Heyward, 293 F. 499, 
1923 U.S. App. LEXIS 1633 (5th Cir. 
1923). 

Affidavit of execution as substitute 
for attestations. — Under 0O.C.G.A. 
§ 44-14-33, an affidavit of the execution of 
a bill of sale, given as security, made 
before a notary public by one who was not 
an attesting witness, was insufficient as 
“proof” to substitute due attestation, and 
did not render the instrument eligible to 
record. In re Smith, 281 F. 574, 1922 U.S. 
Dist. LEXIS 1504 (D. Ga. 1922). 

Attestation incorporated by refer- 
ence. — Chapter 7 trustee could avoid, 
pursuant to 11 U.S.C. § 544(a), a security 
deed for real property that did not contain 
an attestation because the deed, which 
incorporated the terms of another docu- 
ment by reference, did not also incorpo- 
rate the attestations to that document and 
did not meet the requirements for con- 
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structive notice under O.C.G.A. § 44-14- 
33. Gordon v. Terrace Mortg. Co. (In re 
Hong Ju Kim), No. 06-66024-CRM, No. 
06-06593-CRM, 2007 Bankr. LEXIS 4398 
(Bankr. N.D. Ga. Nov. 28, 2007), rev’d, No. 
1:08-CV-0079-RWS, 2009 U.S. Dist. 
LEXIS 131004 (N.D. Ga. Oct. 2, 2009). 

Questions were certified to the Georgia 
Supreme Court as to whether proper at- 
testation of a rider whose provisions were 
incorporated into a security deed could 
satisfy the requirements of O.C.G.A. § 44- 
14-33 for the deed itself or could create 
inquiry notice, such that a bankruptcy 
trustee could not avoid the deed under 11 
U.S.C. § 544(a)(3). Wells Fargo Bank, 
N.A. v. Gordon (In re Codrington), 691 
F.3d 1336, 2012 U.S. App. LEXIS 18033 
(11th Cir. 2012). 

Affidavit signed by a notary testified to 
both execution and attestation of a secu- 
rity deed and, thus, substantially com- 
plied with the requirements of O.C.G.A. 
§ 44-2-18 to cure any defect in attestation 
under O.C.G.A. §§ 44-14-33 and 44-14-61 
caused by the notary’s signature appear- 
ing under the term “acknowledgement.” 
As the affidavit cured the defect, the secu- 
rity deed was eligible for recordation un- 
der Georgia law, and its recordation pro- 
vided constructive notice to a subsequent 
bona fide purchasers and, thus, a bank- 
ruptcy trustee could not use the trustee’s 
strong-arm powers to avoid the security 
deed. Kelley v. Wells Fargo Bank, N.A. (In 
re Perry), 565 B.R. 442, 2017 Bankr. 
LEXIS 256 (Bankr. M.D. Ga. 2017). 

Signature of notary to the acknowl- 
edgment or probate can be construed as 
an attestation, under O.C.G.A. § 44-14- 
33. Saranac Mach. Co. v. Heyward, 293 F. 
499, 1923 U.S. App. LEXIS 1633 (5th Cir. 
1923). 

No signature of unofficial witness. 
— Security deed did not contain the req- 
uisite signature of an unofficial witness. 
The defect in the deed was patent and, 
under Georgia law, the deed did not pro- 
vide constructive notice to a bona fide 
purchaser, and thus, the trustee was en- 
titled to avoid the security deed pursuant 
to 11 U.S.C. § 544. Gordon v. Wells Fargo 
Bank, N.A., 504 B.R. 668, 2014 Bankr. 
LEXIS 183 (Bankr. N.D. Ga. 2014). 

Place of execution. — A mortgage on 
real estate, which contains no recital as to 
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its place of execution, except the caption, 
“Georgia, Washington County,” and the 
attesting clause wherein the official wit- 
ness signs his name with the addition, “J. 
P., Bartow, Jefferson County, Georgia,” is 
to be construed as showing upon its face 
that it was attested by the official witness 
in Jefferson County, and, if otherwise en- 
titled to record, may be recorded in that 
county. If the word Bartow had been omit- 
ted, it would be presumed to have been 
attested in Washington County. Bryant v. 
Davis, 145 Ga. 531, 89 S.E. 512, 1916 Ga. 
LEXIS 388 (1916). 

Husband signing wife’s name. — 
Under O.C.G.A. § 44-14-33 where a hus- 
band signs his wife’s name to a mortgage 
purporting to be executed by her, in her 
immediate presence and by her express 
request and direction, the effect of such 
signature is the same as if she had signed 
the mortgage herself. Hawes v. Glover, 
126 Ga. 305, 55 S.E. 62, 1906 Ga. LEXIS 
376 (1906). 


Particular Transactions 


Mortgages on realty. — In order to be 
entitled to record, mortgages on realty 
must be attested by two witnesses under 
0.C.G.A. § 44-14-33. Bryant v. Davis, 145 
Ga. 531, 89 S.E. 512, 1916 Ga. LEXIS 388 
(1916). 

Contract for conditional sale of per- 
sonalty. — Though attestation of a writ- 
ten contract for the conditional sale of 
personalty in compliance with O.C.G.A. 
§ 44-14-33 is necessary to its being legally 
recorded, yet it is not essential that the 
attesting witness be an official, if proper 
probate is made. Burgsteiner v. Street- 
Overland Co., 30 Ga. App. 140, 117 S.E. 
268, 1923 Ga. App. LEXIS 317 (1923). 

Crops of cotton and corn. — Crops of 
cotton and corn being realty, in order to be 
entitled to record, a mortgage of the same 
must have been attested by two witnesses, 
one an official, under O.C.G.A. § 44-14- 
33. Farmers Whse. Co. v. First Nat'l Bank, 
152 Ga. 262, 109 S.E. 900, 1921 Ga. 
LEXIS 67 (1921); Whatley v. Virginia- 
Carolina Chem. Co., 31 Ga. App. 226, 120 
S.E. 436, 1923 Ga. App. LEXIS 860 (1923). 

Bill of sale with reservation of title. 
— To be valid as against third persons, an 
instrument purporting to be a bill of sale 
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Particular Transactions (Cont'd) 


with reservation of title must be executed 
in the presence of and attested by and 
approved before one of the officials named 
in O.C.G.A. § 44-14-33. E.E. Forbes Piano 
Co. v. Oliver, 11 Ga. App. 65, 74 S.E. 718, 
1912 Ga. App. LEXIS 255 (1912). 

Judge of superior courts. — A judge 
of the superior court of this state is autho- 
rized to attest mortgages. Strauss v. Mad- 
dox, 109 Ga. 223, 34 S.E. 355, 1899 Ga. 
LEXIS 616 (1899). 

Stockholder of a corporation bears 
such financial relation to it that the stock- 
holder is disqualified from attesting, as a 
notary, a mortgage to which the corpora- 
tion is a party. Southern Iron & Equip. Co. 
v. Voyles, 138 Ga. 258, 75 S.E. 248, 1913D 
Am. Ann. Cas. 369 (1912); Peagler v. Da- 
vis, 143 Ga. 11, 84 S.E. 59, 1917A Am. 
Ann. Cas. 232 (1915). 

Employee of bank. — A mortgage to a 
bank attested by an employee of the bank 
as a notary public does not render it 
invalid under O.C.G.A. § 44-14-33. In re 
Virgin, 224 F. 128, 1915 U.S. Dist. LEXIS 
1338 (D. Ga. 1915). 

Probate. — The attesting witness of a 
deed of mortgage swore that the attesting 
witness was “a subscribing witness to the 
mortgage; that he saw the maker of the 
same assign it: and also saw the other 
subscribing witnesses assign it.” Thus, the 
court held that the probate was insuffi- 
cient to admit the mortgage to record. 
Stanley v. Suggs, 23 Ga. 137, 1857 Ga. 
LEXIS 226 (1857). 

Admissibility of parol evidence. — 
Parol evidence of the facts attending the 
execution of a security deed cannot be 
considered to aid it, but the validity of the 
record must be established by the face of 
the record, and of the recorded instru- 
ment, since O.C.G.A. § 44-14-33 requires 
not only the execution of such a deed in 
the officer’s presence but also the attesta- 
tion by the officer, or the subsequent pro- 
bate before the officer, and that fact must 
appear by official certificate and not oth- 
erwise. In re Hammett, 286 F. 392, 1923 
U.S. Dist. LEXIS 1788 (D. Ga. 1923). 

Attestation of security deed. — First 
sentence of O.C.G.A. § 44-14-33 and the 
statutory recording scheme indicate that 
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the word “duly” in the second sentence of 
§ 44-14-33 should be understood to mean 
that a security deed is “duly filed, re- 
corded, and indexed” only if the clerk 
responsible for recording determines, 
from the face of the document, that it is in 
the proper form for recording, meaning 
that it is attested or acknowledged by a 
proper officer and (in the case of real 
property) an additional witness; the Gen- 
eral Assembly chose to enact the 1995 
amendment to O.C.G.A. § 44-14-33 not as 
a freestanding Code provision but as an 
addition to a Code provision clearly refer- 
enced by O.C.G.A. § 44-14-61, and the 
General Assembly is presumed to have 
been aware of the existing state of the law 
when the legislature enacted the 1995 
amendment so the placement of the 
amendment makes complete sense. 
United States Bank Nat’l Ass’n v. Gordon, 
289 Ga. 12, 709 S.E.2d 258, 2011 Ga. 
LEXIS 271 (2011). 

Because an eight-paged security deed 
lacked the signature of an unofficial wit- 
ness, the deed was not in recordable form 
as required by O.C.G.A. § 44-14-33 and 
did not provide constructive notice, there- 
fore, the security deed was avoidable un- 
der 11 U.S.C. § 544 with regard to a 
debtor’s bankruptcy. Wells Fargo Bank, 
N.A. v. Gordon, 292 Ga. 474, 749 S.E.2d 
368, 2013 Ga. LEXIS 158 (2018). 

Bankruptcy trustee was entitled to 
avoid a security deed, pursuant to 11 
U.S.C. § 544, because the security deed 
was not duly recorded as the security deed 
did not appear to have two signatures 
and, therefore, did not appear to comply 
with all statutory requirements under 
O.C.G.A. §§ 44-2-15 and 44-14-33. Gor- 
don v. Ameritrust Mortg. Co. LLC (In re 
Nesbitt), No. 09-72233-WLH, No. 11-5251, 
2013 Bankr. LEXIS 3979 (Bankr. N.D. Ga. 
Sept. 13, 2013). 

Trustee was entitled to avoid a credi- 
tor’s security interest under the strong 
arm powers because it was not validly 
perfected under Georgia law; a security 
deed did not contain the requisite signa- 
ture of an unofficial witness. One affidavit 
failed to meet the incorporation require- 
ment set out in security deed, and an 
attorney’s affidavits did not properly show 
that the attorney witnessed a debtor’s 
execution of the security deed; rather, 
they were merely an affirmation that the 
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attorney’s explanations preceded the debt- 
or’s execution. Gordon v. OneWest Bank 
FSB, (In re Blackmon), 509 B.R. 415, 2014 
Bankr. LEXIS 1518 (Bankr. N.D. Ga. 
2014). 

Affidavit accompanying deed con- 
stituted substantial compliance. — 
Even assuming that a creditor’s security 
deed was defective under O.C.G.A. § 44- 
14-33 by its lack of a notary seal, an 
affidavit accompanying the deed consti- 
tuted substantial compliance with the re- 
medial provisions of O.C.G.A. § 44-2-18, 
curing the alleged defect, and a bank- 
ruptcy trustee thus could not avoid the 
lien under 11 U.S.C. § 544(a). Gordon v. 
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Terrace Mortg. Co., 571 F.3d 1342, 2009 
U.S. App. LEXIS 13208 (11th Cir. 2009). 

Default judgment when security 
deeds lacked signatures. — Facts in a 
trustee’s complaint were sufficient to sup- 
port the entry of default judgment against 
a bank as the subject security deeds 
lacked the requisite signatures to consti- 
tute constructive notice under O.C.G.A. 
44-14-33; thus, the deeds were unenforce- 
able against a subsequent bona fide pur- 
chaser. Gordon v. Wells Fargo Bank, N.A. 
(In re Lawton), No. 08-71494-MGD, No. 
13-05261, 2014 Bankr. LEXIS 1179 
(Bankr. N.D. Ga. Feb. 16, 2014). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 89 et seq. 
C.J.S. 

59 C.J.S., Mortgages, § 110. 

ALR. 

Imputation to attesting witness of no- 
tice of contents of instrument, 4 A.L.R. 
716. 

Effect of purported subscribing wit- 
ness’s denial or forgetfulness of signature 
by mark, 17 A.L.R. 1267. 

Sufficiency of certificate of acknowledg- 
ment, 29 A.L.R. 919. 

Statute of frauds: doctrine of part per- 
formance as applied to advance of money 


on oral agreement for mortgage on real 
estate, 30 A.L.R. 1408. 

Validity of mortgage executed by entry- 
man on public land before patent, 41 
A.L.R. 938. 

Formal acknowledgment of instrument 
by one whose name is signed thereto by 
another as an adoption of the signature, 
57 A.L.R. 525. 

Variance from statute of wording of af- 
fidavit required by it to accompany chattel 
mortgage, 143 A.L.R. 1254. 

Sufficiency of certificate of acknowledg- 
ment, 25 A.L.R.2d 1124. 


44-14-34. Signing of mortgages executed outside state. 


When executed outside this state, mortgages shall be signed by the 
maker, attested by an officer as provided in Code Section 44-2-15, and 


attested by one other witness. 


History. 
Ga. L. 1931, p. 153, § 1; Code 1933, 
§ 67-106; Ga. L. 2015, p. 937, § 4/HB 322. 


JUDICIAL DECISIONS 


Bill of sale executed out of this state, 
probated before a notary public, is not 
entitled to record in Georgia where the 
seal of the notary is not attached and 
where the official character of the notary 
is not certified by a clerk of the court of 


record in the county or city of the resi- 
dence of the notary. Southeastern Equip. 
Co. v. Peoples Ins. & Fin. Co., 105 Ga. App. 
539, 125 S.E.2d 114, 1962 Ga. App. LEXIS 
971 (1962). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 89 et seq. 
C.J.S. 

59 C.J.S., Mortgages, § 110. 


fidavit required by it to accompany chattel 
mortgage, 143 A.L.R. 1254. 

Sufficiency of certificate of acknowledg- 
ment, 25 A.L.R.2d 1124. 


ALR. 
Variance from statute of wording of af- 


44-14-35. Recording of mortgages on realty; effect of renewed 
mortgage as lien absent recordation. 


Mortgages on realty shall be recorded in the county where the land is 
located. Where a mortgage upon realty is executed to secure the 
payment of money or other thing of value and the same is not recorded 
as provided by law but the mortgage is renewed or reexecuted, the 
mortgage shall operate as a lien upon the property of the mortgagor 
only against the mortgagor himself and those having actual notice of 


the mortgage except from the date of the record of such mortgage. 


History. 

Laws 1755, Cobb’s 1851 Digest, p. 159; 
Laws 1768, Cobb’s 1851 Digest, p. 162; 
Laws 1827, Cobb’s 1851 Digest, pp. 171, 
172; Code 1863, § 1958; Code 1868, 
§ 1946; Code 1873, § 1956; Ga. L. 1876, 
p. 34, § 1; Ga. L. 1878-79, p. 139, § 1; 
Code 1882, § 1956; Civil Code 1895, 
§ 2726; Civil Code 1910, § 3259; Code 
1933, § 67-108. 


Cross references. 

Imposition, rate, collection, and assess- 
ment of taxes, § 48-6-60 et seq. 
Law reviews. 

For comment on Nalley Chevrolet, Inc. 
v. California Bank, 100 Ga. App. 197, 110 
S.E.2d 577 (1959), appearing below, see 12 
Mercer L. Rev. 283 (1960). 


JUDICIAL DECISIONS 


Section repealed English statute. — 
O.C.G.A. § 44-14-35 is repugnant to the 
Statute 32 Henry VIII, Chapter 9, and 
therefore the Act repealed the statute, if it 
was ever in force in Georgia. Doe v. Roe, 23 
Ga. 82, 1857 Ga. LEXIS 222 (1857). 

Mortgages effective from time of 
record as to third persons. — Mort- 
gages, as against the interest of third 
parties acting in good faith and without 
notice, who may have acquired a transfer 
or lien binding the same property, take 
effect from the time they are filed for 
record, under O.C.G.A. § 44-14-35. Hays 
v. Reynolds, 53 Ga. 328, 1874 Ga. LEXIS 
478 (1874); W.A. Patterson Co. v. Peoples 
Loan & Sav. Co., 158 Ga. 503, 123 S.E. 
704, 1924 Ga. LEXIS 287 (1924). See also, 
Albany Natl Bank v. Georgia Banking 
Co., 137 Ga. 776, 74 S.E. 267, 1912 Ga. 
LEXIS 144 (1912). 


Re-recordation required. — The re- 
cord of a mortgage defectively attested or 
probated amounts to no record of it. If the 
mortgage afterwards be attested so as to 
entitle it to record, it must be recorded 
anew in order for it to be constructive 
notice. The entry of the name of the new 
attesting official upon the old record is 
improper and will not suffice. Donalson v. 
Thomason, 137 Ga. 848, 74 S.E. 762, 1912 
Ga. LEXIS 169 (1912); Nalley Chevrolet, 
Inc. v. California Bank, 100 Ga. App. 197, 
110 S.E.2d 577, 1959 Ga. App. LEXIS 572 
(1959). 

If a mortgage containing a power of 
sale is duly recorded, it may be exercised 
as against the mortgagor and those claim- 
ing under the mortgagor, either by deed, 
or as purchasers at a judicial sale, under 
process to which the mortgage is superior 
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in its lien. Calloway v. People’s Bank, 54 
Ga. 572, 1875 Ga. LEXIS 264 (1875). 
Record as between parties. — Gen- 
erally, as among themselves, the priority 
of mortgage liens is fixed by the date of the 
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record, in the absence of the elements of 
notice. Durden v. Aycock Bros., 13 Ga. 
App. 420, 79 S.E. 213, 1913 Ga. App. 
LEXIS 183 (1913). 


OPINIONS OF THE ATTORNEY GENERAL 


Purpose of section. — The purpose of tion against third parties. 1950-51 Ga. Op. 


0.C.G.A. § 44-14-35 is to provide protec- 


Atty Gen. 113. 


RESEARCH REFERENCES 


C.J.S. 

59 C.J.S., Mortgages, § 192 et seq. 
ALR. 

Priority as between judgment lien and 
unrecorded mortgage, 4 A.L.R. 434. 

Priority were senior instrument affect- 
ing real property is recorded after execu- 
tion but before recording of junior instru- 
ment, 32 A.L.R. 344. 

Fraudulent misrepresentation or con- 
cealment by a contracting party concern- 
ing title to property or other subjects 
which are matters of public record, 33 
A.L.R. 853; 56 A.L.R. 1217. 

Who may take advantage of failure to 
renew real estate mortgage as provided by 
statute, 97 A.L.R. 739. 

Mortgagee’s release of mortgagor’s per- 
sonal liability by dealings with purchaser 
of part of mortgaged property who had 
assumed mortgage debt as affecting lien 


of mortgage upon other which has been 
conveyed by mortgagor to third person, 
101 A.L.R. 618. 

Constitutionality of retroactive statute 
limiting time for duration or enforcement 
of existing mortgage, or other real estate 
lien, or ground rent, 158 A.L.R. 1043. 

Statutes precluding enforcement of 
real-estate mortgage after prescribed pe- 
riod unless holder complies with certain 
conditions respecting record of amount 
remaining unpaid, 174 A.L.R. 652. 

Necessity that mortgage covering oil 
and gas lease be recorded as real-estate 
mortgage, and/or filed or recorded as chat- 
tel mortgage, 34 A.L.R.2d 902. 

Reinstatement and restoration of mort- 
gages released or discharged without au- 
thorization, as against subsequent pur- 
chasers, lienholders, judgment creditors, 
and the like, without notice, 35 A.L.R.2d 
948. 


44-14-35.1. Property covered by mortgage or bill of sale to 
secure debt; mortgage or bill given to secure bond 


issue. 


A mortgage or bill of sale to secure debt may embrace all property in 
possession, or to which the mortgagor or grantor has the right of 
possession at the time. A mortgage or bill of sale to secure debt given by 
a person or a corporation to a trustee or trustees to secure an issue of 
bonds shall, when it is expressly so stipulated therein, embrace, cover, 
and convey title to after-acquired property of such person or corpora- 
tion. Provided, however, any public utility company, whether or not 
incorporated, including, without limitation, any corporation organized 
under or governed by the provisions of Article 4 of Chapter 3 of Title 46, 
may by mortgage, bill of sale to secure debt, deed to secure debt, or deed 
of trust, embrace, cover, convey, pledge, and encumber after-acquired 
property of such company, wherever located, when the instrument 
expressly so stipulates therein; and any such instrument when re- 
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corded as provided by law shall constitute notice from the time it is filed 
for record and shall have priority (subject to purchase money encum- 


brances) as against the interests of third parties with respect to 


after-acquired property from the time such property is acquired. 


History. 

Ga. L. 1899, p. 32, § 1; Civil Code 1910, 
§ 3256; Code 1933, § 67-103; Ga. L. 1947, 
p. 529, § 1; Ga. L. 1961, p. 468, § 1; Code 
1981, § 44-14-35.1, enacted by Ga. L. 
1983, p. 3, § 33; Ga. L. 1990, p. 256, § 1; 
Ga. L. 1991, p. 94, § 44. 

Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
1990, “encumbrances” was substituted for 
“incumbrances” near the end of the third 
sentence. 


Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 

This Code section, which is derived from 
the Acts listed in the historical citation, 
was not codified as part of the original 
Code enactment. 


44-14-36. Registry of mortgages on property of railroads and 
other utilities. 


(a) Amortgage, deed to secure debt, indenture, deed of trust, or other 
security agreement or any supplement or amendment thereto relating 
to real property made by a railroad corporation, electric or gas corpo- 
ration, other public utility corporation, or any corporation or other 
entities engaged in the furnishing of telephone service or the produc- 
tion, transmission, or distribution of electricity or made by any receiv- 
ers, trustees, or other legal officers in possession of or operating any 
such corporation or other entity shall be recorded on the real property 
records in the office of the clerk of the superior court in each county in 
this state in which any of the property is located. Any such security 
agreement or any supplement or amendment thereto shall be valid only 
from the time it is filed for record against subsequent creditors, 
grantees, purchasers, and mortgagees acting in good faith and without 
notice. Such instruments need not otherwise be filed or refiled except as 
may be provided by Chapter 3 of Title 40. To the extent that any 
mortgage, deed to secure debt, indenture, deed of trust, or other 
security agreement or any supplement or amendment thereto executed 
before April 8, 1968, has been filed or recorded as provided in this Code 
section, it need not be refiled or rerecorded under this Code section; and 
nothing in this Code section shall be deemed to impair the lien or effect 
of any such instrument executed prior to April 8, 1968, which instru- 
ment has been recorded or filed in accordance with the laws of this state 
applicable thereto prior to April 8, 1968. 


(b) A security interest relating to fixtures and personal property of 
such a corporation shall be perfected as provided in Code Sections 
11-9-501 through 11-9-504. Any such prior filing or recording that has 
been entered on the Uniform Commercial Code index for secured 
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transactions, where no notice of conflict of lien or notice of creditor 
priority has been given, shall be valid and any such instruments need 
not otherwise be refiled, rerecorded, or reindexed. 


History. 
Code 1933, § 67-108.1, enacted by Ga. 
L. 1964, p. 368, § 1; Ga. L. 1968, p. 1150, 


$ 1; Ga. L. 1997, p. 970, § 1; Ga. L. 2001, 
p. 362, § 34. 


RESEARCH REFERENCES 


ALR. 

Constructive notice by record of instru- 
ment relating to specific chattels as af- 
fected by changes therein, 63 A.L.R. 1456. 


Right to enforce contractual lien or res- 
ervation of title against property owned 
by or purchased by municipality, 76 A.L.R. 
695. 


44-14-37. [Reserved] Effect of failure to record. 


History. 

Ga. L. 1931, p. 153, § 1; Code 1933, 
§ 67-109; repealed by Ga. L. 2015, p. 937, 
§ 5/HB 322, effective July 1, 2015. 


Editor’s notes. 

Ga. L. 2015, p. 937, § 5/HB 322 re- 
pealed and reserved this Code section, 
effective July 1, 2015. 


44-14-38. [Reserved] Admission of mortgages into evidence. 


History. 

Orig. Code 1863, § 1960; Code 1868, 
§ 1948; Code 1873, § 1958; Code 1882, 
§ 1958; Civil Code 1895, § 2782; Civil Code 
1910, § 3261; Code 1933, § 67-110; re- 
pealed by Ga. L. 2011, p. 99, § 84/HB 24, 
effective January 1, 2013. 
Editor’s notes. 

Ga. L. 2011, p. 99, § 84/HB 24, repealed 


and reserved this Code section, effective 
July 1, 2013. 

Ga. L. 2011, p. 99, § 101/HB 24, not 
codified by the General Assembly, pro- 
vides that this Act shall apply to any 
motion made or hearing or trial com- 
menced on or after January 1, 2013. 


44-14-39. Effect of defective record as notice. 


A mortgage which is recorded in an improper office or without due 
attestation or probate or which is so defectively recorded as not to give 
notice to a prudent inquirer shall not be held to be notice to subsequent 
bona fide purchasers. A mere formal mistake in the record shall not 
vitiate it. 


History. January 1, 2013 - December 31, 2013: 


Orig. Code 1863, § 1961; Code 1868, 
§ 1949; Code 1873, § 1959; Code 1882, 
§ 1959; Civil Code 1895, § 2729; Civil 
Code 1910, § 3262; Code 1938, § 67-111. 
Law reviews. 

For article, “Eleventh Circuit Survey: 


Casenote: The Decline and Fall of Con- 
structive Notice,” see 65 Mercer L. Rev. 
1208 (2014). 
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JUDICIAL DECISIONS 


Duty of mortgagee. — O.C.G.A. § 44- 
14-39 makes it the duty of a mortgagee to 
see that the mortgage is duly attested for 
record; and if the mortgagee fails in this 
regard, then the mortgage is postponed to 
younger liens. Andrews v. Mathews, 59 
Ga. 466, 1877 Ga. LEXIS 305 (1877); 
Richards & Bro. v. Myers & Marcus, 63 
Ga. 762, 1897 Ga. LEXIS 5 (1897); New 
England Mtg. Security v. Ober & Sons, 84 
Ga. 294, 10 S.E. 625, 1889 Ga. LEXIS 249 
(1889); Cottrell & Sons v. Merchants’ & 
Mechanics’ Bank, 89 Ga. 508, 15 S.E. 944, 
1892 Ga. LEXIS 399 (1892); Southern 
Iron & Equip. Co. v. Voyles, 138 Ga. 258, 
75 S.E. 248, 1913D Am. Ann. Cas. 369 
(1912). 

Takes effect upon filing. — Where a 
deed which appears on its face to be en- 
titled to record is filed for record in the 
office of the clerk of the superior court of 
the county in which the land lies, it takes 
effect, as against third persons without 
notice, from the time it is so filed. The 
actual recording is the duty of the clerk, 
and O.C.G.A. § 44-14-39 does not contem- 
plate that an erroneous performance shall 
operate to defeat the grantee who has 
properly filed the deed. Thomas v. Hud- 
son, 190 Ga. 622, 10 S.E.2d 396, 1940 Ga. 
LEXIS 555 (1940). 

Apparent defect. — Although a mort- 
gage on realty may have been properly 
attested by two witnesses, yet where it is 
so imperfectly recorded as to show attes- 
tation by one witness only, such record is 
no record and is no notice to third persons 
without notice, under O.C.G.A. § 44-14- 
39. Brown v. Aaron, 20 Ga. App. 592, 93 
S.E. 258, 1917 Ga. App. LEXIS 980 (1917). 

Not constructive notice. — The re- 
cord of a mortgage, made without due 
attestation or probate, will not be held to 
be constructive notice to a subsequent 
bona fide purchaser under O.C.G.A. § 44- 
14-39. Donalson v. Thomason, 137 Ga. 
848, 74 S.E. 762, 1912 Ga. LEXIS 169 
(1912); Winn v. Herring-Hall-Marvin Safe 
Co., 33 Ga. App. 419, 126 S.E. 879, 1925 
Ga. App. LEXIS 801 (1925). 

Memorandum of trust indenture could 
not provide constructive notice of the ex- 
istence of a mortgage and could not give 


rise to inquiry notice since the debtor did 
not sign the memorandum, the memoran- 
dum did not fall into any of the recognized 
categories of documents that could be re- 
corded under the Georgia Code, and the 
memorandum was not properly attested. 
Detention Mgmt., LLC v. UMB Bank, NA 
(In re Mun. Corr., LLC), 501 B.R. 119, 
2013 Bankr. LEXIS 4269 (Bankr. N.D. Ga. 
2013). 

Evidence did not demand a finding 
of actual notice. — After a jury entered 
a special verdict finding that the corpora- 
tion had notice of an earlier deed securing 
property in the corporation’s declaratory 
judgment action to determine the priority 
of its deed over the earlier deed, the cor- 
poration’s motion for a new trial was prop- 
erly granted on the ground that the recor- 
dation of the earlier deed was so defective 
as to provide no notice under O.C.G.A. 
§ 44-14-39; the trial court did not abuse 
its discretion in granting a new trial, even 
though its grant of judgment notwith- 
standing the verdict was improper on the 
ground that evidence supported the jury’s 
verdict, because the evidence, construed 
in the corporation’s favor as required un- 
der O.C.G.A. § 5-5-20, did not absolutely 
demand a verdict that the corporation had 
actual notice of the earlier deed. Page v. 
McKnight Constr., 282 Ga. App. 571, 639 
S.E.2d 381, 2006 Ga. App. LEXIS 1469 
(2006). 

Purchaser giving notes. — Where a 
purchaser buys land without notice of any 
mortgage thereon, and gives negotiable 
notes therefor, which are negotiated by 
the payee, so as to cut off any defense, 
before the purchaser receives notice of the 
prior lien, and the price paid is a full and 
fair consideration, such person will be 
deemed to be a bona fide purchaser, and as 
such entitled to protection, under 
0.C.G.A. § 44-14-39. Donalson v. Thoma- 
son, 137 Ga. 848, 74 S.E. 762, 1912 Ga. 
LEXIS 169 (1912). 

Purchaser paying purchase money. 
— Actual payment of the purchase money, or 
what is equivalent thereto, before notice of a 
defectively recorded mortgage, is necessary 
to the protection of a subsequent purchaser 
under O.C.G.A. § 44-14-39. If there has 
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been a partial payment (or what is equiva- 
lent) of the purchase money before notice, 
the purchaser will be entitled to protec- 
tion to that extent; but appropriate equi- 
table pleadings are necessary for this pur- 
pose. Donalson v. Thomason, 137 Ga. 848, 
74 S.E. 762, 1912 Ga. LEXIS 169 (1912). 

Erroneous indexing or entry of re- 
cord. — Due filing for record of a valid 
mortgage affords good constructive notice 
of the instrument as to subsequent pur- 
chasers even though the entry is errone- 
ously indexed and the record erroneously 
made on the wrong books. NCR Co. v. 
Sikes, 94 Ga. App. 391, 94 S.E.2d 782, 
1956 Ga. App. LEXIS 553 (1956). 

Erroneous performance by clerk. — 
The actual recording is the duty of the 
clerk, and O.C.G.A. § 44-14-39 does not 
contemplate that an erroneous perfor- 
mance of such duty shall operate to defeat 
the grantee who has properly filed the 
deed, and this is true even though it be 
assumed, as alleged by the petition, that 
the prudent inquiry and search by the 
attorney for the purchaser of the record 
books would not have disclosed the record 
of the mortgage. NCR Co. v. Sikes, 94 Ga. 
App. 391, 94 S.E.2d 782, 1956 Ga. App. 
LEXIS 553 (1956). 

Liability of clerk. — The theory of the 
rule is that if any injury is done by a 
failure to record a paper, or by the im- 
proper recording of it, the clerk will be 
liable to the injured party for a breach of 
duty, and the filing puts the world on 
notice as to the contents of papers filed for 
record, whether they are recorded or not. 
This law, however, can only apply where 
there is a proper filing of the paper to be 
recorded and a filing under circumstances 
where an improper filing and indexing, 
and an improper recording could be 
charged to be a breach of duty on the part 
of the clerk. Buchanan v. Georgia Accep- 
tance Co., 61 Ga. App. 476, 6 S.E.2d 162, 
1939 Ga. App. LEXIS 463 (1939). 

Recording in wrong court. — The 
recording of bills of sale in a court other 
than in the residence of the maker at the 
time of its execution is equivalent to no 
record. It will remain valid against per- 
sons executing it, but will be postponed to 
all liens, created or obtained or purchased, 
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made prior to legal record thereof. Com- 
mercial Bank v. Pharr, 75 Ga. App. 364, 43 
S.E.2d 439, 1947 Ga. App. LEXIS 544 
(1947). 

Valid between parties. — A retention 
of title contract or a mortgage may be 
valid between the parties even though it is 
unattested or improperly attested and not 
recorded and not entitled to be recorded 
because of such improper attestation. 
Central Bank & Trust Co. v. Creede, 103 
Ga. App. 203, 118 S.E.2d 844, 1961 Ga. 
App. LEXIS 909 (1961). 

Re-recording required. — The record 
of a mortgage defectively attested or pro- 
bated amounts to no record of it. If the 
mortgage afterwards be attested so as to 
entitle it to record, it must be recorded 
anew in order for it to be constructive 
notice under O.C.G.A. § 44-14-39. The 
entry of the name of the new attesting 
official upon the old record is improper 
and will not suffice. Donalson v. Thoma- 
son, 137 Ga. 848, 74 S.E. 762, 1912 Ga. 
LEXIS 169 (1912). 

Attestation by mortgagee’s attor- 
ney. — An affidavit, probating a mort- 
gage, taken before the attorney of the 
mortgagee, who is a Notary Public, is not 
a legal affidavit, and a mortgage recorded 
on such probate is not legally recorded. 
Nichols v. Hampton, 46 Ga. 253, 1872 Ga. 
LEXIS 46 (1872). 

Attestation by officer of corpora- 
tion mortgagee. — A mortgage attested 
by a notary public, who is an officer of the 
corporation to which it is given, is not 
properly executed, and therefore not ad- 
missible for record; and a record of such a 
mortgage is not constructive notice to per- 
sons dealing with the mortgagor. Barrow 
v. E. Tris Napier Co., 16 Ga. App. 309, 85 
S.E. 267, 1915 Ga. App. LEXIS 601 (1915). 

Mortgage filed with superior court 
clerk. — The lien of a mortgage filed in 
the office of the clerk of the superior court 
of the county where the land lies, though 
not properly recorded, is superior to that 
of common-law executions entered on the 
docket after the filing of the mortgage. 
Merrick v. Taylor, 14 Ga. App. 81, 80 S.E. 
348, 1913 Ga. App. LEXIS 416 (1913). 

Security deed. — The record of a se- 
curity deed on insufficient attestation or 
probate is equal to no record at all, under 
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O.C.G.A. § 44-14-39. In re Hammett, 286 
F. 392, 1923 U.S. Dist. LEXIS 1788 (D. Ga. 
1923). 

Conditional sales. — The same rules 
govern the priority of conditional bills of 
sale, as affected by registration under 
O.C.G.A. § 44-14-39, as govern the regis- 
tration of mortgages. Phillips & Crew Co. 
v. Drake, 13 Ga. App. 764, 79 S.E. 952, 
1913 Ga. App. LEXIS 351 (1913). 

A retention title contract signed by 
the purchaser in the purchaser’s trade 
name personally and in own individual 
name is entitled to record where it other- 
wise meets the requirements of O.C.G.A. 
§ 44-14-39, and after being duly recorded 
constitutes constructive notice of the right 
and interest of the vendor therein as 
against the purchase of the property at a 
judicial sale on execution issued against 
the purchaser in the individual capacity. 
NCR Co. v. Sikes, 94 Ga. App. 391, 94 
S.E.2d 782, 1956 Ga. App. LEXIS 553 
(1956). 
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An attachment lien is superior to 
the lien of an unrecorded conditional sale 
contract executed before the issuance and 
levy of the attachment. Rhodes v. Jones, 
55 Ga. App. 803, 191 S.E. 503, 1937 Ga. 
App. LEXIS 510 (1937). 

Effect on admissibility. — Fact that 
the records were perhaps not indexed or 
otherwise set up so that one could thereby 
locate the record of retention title trans- 
action under the name of the individual 
signing the instrument did not amount to 
a defective recording of an otherwise valid 
instrument so as to allow the same to be 
excluded from evidence. NCR Co. v. Sikes, 
94 Ga. App. 391, 94 S.E.2d 782, 1956 Ga. 
App. LEXIS 553 (1956). 

Partial repeal. — O.C.G.A. § 44-14-39, 
as it appeared prior to 1889, was neces- 
sarily repealed insofar as it conflicted with 
the Act of 1889 (Ga. L. 1889, p. 106), 
O.C.G.A. § 44-2-2. Buchanan v. Georgia 
Acceptance Co., 61 Ga. App. 476, 6 S.E.2d 
162, 1939 Ga. App. LEXIS 463 (1939). 


RESEARCH REFERENCES 


C.J.S. 

59 C.J.S., Mortgages, § 197. 
ALR. 

Effect of purported subscribing wit- 
ness’s denial or forgetfulness of signature 
by mark, 17 A.L.R. 1267. 

Priority where senior instrument affect- 
ing real property is recorded after execu- 
tion but before recording of junior instru- 
ment, 32 A.L.R. 344. 

Right of one claiming through heir, de- 
visee, or personal representative to pro- 
tection against unrecorded conveyance or 
mortgage by ancestor or testator, 65 
A.L.R. 360. 

Right of executor or administrator of 
insolvent estate to take advantage of fail- 
ure to record, or file, or refile a conveyance 
or mortgage executed by his decedent, 91 
A.L.R. 299. 

Recording laws as applied to power of 
attorney under which deed or mortgage is 
executed, 114 A.L.R. 660. 


44-14-40. Probate of mortgages. 


Inconsistency between description of 
land in instruments conveying same or 
affecting title thereto and description in 
another instrument referred to therein, 
134 A.L.R. 1041. 

Omission of amount of debt in mortgage 
or in record thereof (including general 
description without stating amount) as 
affecting validity of mortgage, its opera- 
tion as notice, or its coverage respect to 
debts secured, 145 A.L.R. 369. 

Statutes regarding filing or refiling of 
chattel mortgage as requiring disclosure 
of assignment of mortgage, 152 A.L.R. 
1097. 

Sufficiency of certificate of acknowledg- 
ment, 25 A.L.R.2d 1124. 

Reinstatement and restoration of mort- 
gages released or discharged without au- 
thorization, as against subsequent pur- 
chasers, lienholders, judgment creditors, 
and the like, without notice, 35 A.L.R.2d 
948. 


All the rules prescribed for the probate of deeds to land when the 
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witnesses are dead, insane, or removed from the state and all the rules 
prescribed for the acknowledgment before or attestation by consuls or 
commissioners shall apply to the probate of mortgages. 


History. 
Orig. Code 1863, § 1963; Code 1868, 
§ 1951; Code 1873, § 1961; Code 1882, 


§ 1961; Civil Code 1895, § 2731; Civil 
Code 1910, § 3264; Code 1933, § 67-112. 
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ALR. 

Sufficiency of certificate of acknowledg- 
ment, 29 A.L.R. 919. 

Right of one claiming through heir, de- 
visee, or personal representative to pro- 
tection against unrecorded conveyance or 
mortgage by ancestor or testator, 65 
A.L.R. 360. 


44-14-41, Tacking of mortgages. 


Right of executor or administrator of 
insolvent estate to take advantage of fail- 
ure to record, or file, or refile a conveyance 
or mortgage executed by his decedent, 91 
A.L.R. 299. 

Sufficiency of certificate of acknowledg- 
ment, 25 A.L.R.2d 1124. 


There shall be no tacking of mortgages. 


History. 
Orig. Code 1863, § 1964; Code 1868, 
§ 1952; Code 1873, § 1962; Code 1882, 


§ 1962; Civil Code 1895, § 2732; Civil 
Code 1910, § 3265; Code 1933, § 67-113. 
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Am. Jur. 2d. 
55 Am. Jur. 2d, Mortgages, § 458. 


44-14-42, Mortgages to sureties and guarantors. 


Mortgages may be taken by sureties and guarantors to indemnify 


them against loss. 


History. 
Orig. Code 1863, § 1965; Code 1868, 
§ 1953; Code 1873, § 1963; Code 1882, 


§ 1963; Civil Code 1895, § 2733; Civil 
Code 1910, § 3266; Code 1933, § 67-114. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-42 is not a limita- 
tion, and it does not prevent a surety or 
endorser from taking other security. 


Richey v. First Natl Bank, 180 Ga. 751, 
180 S.E. 740, 1935 Ga. LEXIS 550 (1935). 
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ALR. 

Liability of grantee assuming mortgage 
debt to mortgagee or one in privity with 
him, 21 A.L.R. 439; 47 A.L.R. 339. 


Liability of grantee assuming mortgage 
debt, to grantor, 21 A.L.R. 504; 76 A.L.R. 
1191; 97 A.L.R. 1076. 

Liability to mortgagee of insurer which 
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pays loss to mortgagor, in absence of loss- 
payable clause, 21 A.L.R. 1464. 
Valuation of “security” which must be 
deducted from claim of holder of mort- 
gage, or interest in mortgage, to deter- 
mine amount allowable on liquidation of 
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mortgage guaranty company, 115 A.L.R. 
621. 

Mortgages effect upon obligation of 
guarantor or surety of statute forbidden, 
or restricting deficiency judgment, 49 
A.L.R.3d 554. 


44-14-42.1. Redemption of property by mortgagor. 


If the possession of real property shall be given to the mortgagee, the 
mortgagor may redeem at any time within ten years from the last 
recognition by the mortgagee of such right of redemption. 


History. 

Code 1863, § 1966; Code 1868, § 1954; 
Code 1873, § 1964; Code 1882, § 1964; 
Civil Code 1895, § 2734; Civil Code 1910, 
§ 3267; Code 1933, § 67-115; Code 1981, 
§ 44-14-42.1, enacted by Ga. L. 1984, p. 
22, § 44. 

History of Section. 
The provisions of this Code section were 


previously enacted in substantially simi- 
lar form by the Acts and codes listed in the 
historical citation. However, those provi- 
sions were not originally enacted as part 
of the O.C.G.A. by the Code enactment Act 
(Ga. L. 1981, Ex. Sess., p. 8). 


RESEARCH REFERENCES 


Am. Jur. 
Forms. 

18 Am. Jur. Pleading and Practice 
Forms, Mortgages, § 250. 


Pleading and Practice 


ALR. 

Mortgages: effect on subordinate lien of 
redemption by owner or assignee from 
sale under prior lien, 56 A.L.R.4th 703. 


44-14-43. Foreclosure of mortgage after note barred by limita- 


tions. 


The fact that a note or other evidence of debt is barred does not 
prevent a creditor from thereafter availing himself of the mortgage or 
other security unless the mortgage or other security itself is barred. 


History. 

Civil Code 1895, § 2735; Civil Code 
1910, § 3268; Code 1933, § 67-116. 
History of Section. 

This Code section is derived from the 


decisions in Elkins v. Edwards, 8 Ga. 325 
(1849) and Reid v. Flippen, 47 Ga. 273 
(1872). 


JUDICIAL DECISIONS 


Purchase-money notes. — The fact 
that notes given by a vendee to a vendor 
for the purchase-money of land have be- 
come barred does not extinguish the title 
of the vendor; and the latter can, although 
the purchase-money notes are barred, as- 
sert title by claim to the land until the 
purchase-money is paid in full. Myers v. 


Warrenfells, 153 Ga. 648, 113 S.E. 180, 
1922 Ga. LEXIS 141 (1922). 

Transfer of insurance policy as se- 
curity. — Where a policy of insurance was 
transferred as security for a debt, the fact 
that the remedy on the latter was barred 
did not destroy the debt itself, nor did it 
prevent the holder of the collateral from 
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enforcing rights thereunder. Conway v. 
Caswell, 121 Ga. 254, 48 S.E. 956, 1904 
Ga. LEXIS 101 (1904). 

Unsealed promissory note. — Even 
though remedies upon an unsealed prom- 
issory note may have been barred, the 
debtor might still proceed under a mort- 
gage or other security for the debt, ex- 
ecuted under seal, until after the lapse of 
20 years; and this is applicable to a fore- 
closure as an equitable mortgage of a deed 
to secure debt. Sammons v. Nabers, 186 
Ga. 161, 197 S.E. 284, 1938 Ga. LEXIS 
583 (1938). 

Rights under security deed. — Pro- 
vided the right to foreclose or otherwise 
recover land conveyed by a security deed 
is not barred by the provisions of O.C.G.A. 
§ 44-14-43, even if the evidence at trial 
revealed that an action to collect the debt 
was barred by the statute of limitations, 
such would not prevent the grantee from 
exercising rights under the security 
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deeds. Brinson v. McMillan, 263 Ga. 802, 
440 S.E.2d 22, 1994 Ga. LEXIS 97 (1994). 
Security deed not referring to debt. 
— A security deed which does not refer in 
any way to the debt to secure which it was 
given, or furnish any evidence of its exis- 
tence, cannot be foreclosed as an equitable 
mortgage, and a money judgment ob- 
tained thereon, if the obligation secured 
by the deed is barred by the statute of 
limitations. Duke v. Story, 116 Ga. 388, 42 
S.E. 722, 1902 Ga. LEXIS 111 (1902). 

Bar of action on account was applied 
though the account was for goods sold 
under sealed contract retaining title in 
seller until payment. Hinson v. Davis, 30 
Ga. App. 356, 118 S.E. 481, 1923 Ga. App. 
LEXIS 455 (1923). 

Enforcing equitable lien arising 
from absolute conveyance. See Story v. 
Doris, 110 Ga. 65, 35 S.E. 314, 1900 Ga. 
LEXIS 326 (1900). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
55 Am. Jur. 2d, Mortgages, § 687. 


44-14-44, Sale of mortgaged land under other process; claiming 
proceeds of sale. 


Subject to the lien of the mortgage, mortgaged property may be sold 
under other process. If the mortgage is foreclosed, the mortgagee may 
place his execution in the hands of the officer making the sale, may 
cause the unencumbered title to be sold, and may claim the proceeds 


according to the date of his lien. 


History. 
Orig. Code 1863, § 1969; Code 1868, 
§ 1957; Code 1873, § 1967; Code 1882, 


§ 1967; Civil Code 1895, § 2741; Civil 
Code 1910, § 3274; Code 1933, § 67-118. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-44 does not apply 
in case of two mortgages, unless both 
mortgages are given by the same person 
on the same property. Pasley v. Beland, 
111 Ga. 828, 36 S.E. 296, 1900 Ga. LEXIS 
771 (1900); Crawford County Bank v. 
Britt-Hightower Co., 17 Ga. App. 804, 88 
S.E. 691, 1916 Ga. App. LEXIS 939 (1916); 
Stanton v. Hargett, 93 Ga. App. 508, 92 


S.E.2d 328, 1956 Ga. App. LEXIS 783 
(1956). 

Option of holder of mortgage. — 
Under O.C.G.A. § 44-14-44 the holder of 
the mortgage has the option to place mort- 
gage fi. fa. in the hands of the officer, cause 
the title unincumbered to be sold, and 
claim the proceeds, according to the date 
of the lien, or else the mortgagor may 
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simply allow the sale to proceed subject to 
the lien of mortgage. Kirby v. Reese, 69 
Ga. 452, 1882 Ga. LEXIS 243 (1882). See 
also Toney v. Puckett, 18 Ga. App. 514, 89 
S.E. 1102, 1916 Ga. App. LEXIS 1076 
(1916). 

Rights of holder of unforeclosed 
mortgage. — The holder of an unfore- 
closed mortgage cannot claim at law the 
balance of a fund arising from the sale of 
the property covered by the mortgage, 
after paying the judgment under which it 
was sold, and which was older than the 
mortgage, but the holder can make such a 
claim in equity, and this could be done on 
a money rule, with proper allegations. 
Baker & Hall v. Gladden, 72 Ga. 469, 1884 
Ga. LEXIS 281 (1884). 

The holder of an unforeclosed mortgage 
on property brought to sale under a gen- 
eral judgment junior to the mortgage, 
could not, without the consent of the mort- 
gagor and the plaintiff in execution, cause 
the entire estate to be sold and afterwards 
claim the fund in the sheriffs hands. 
Hynds Mfg. Co. v. Oglesby & Meador Gro- 
cery Co., 93 Ga. 542, 21 S.E. 63, 1893 Ga. 
LEXIS 476 (1893). 

An unforeclosed mortgage cannot be the 
basis of a claim for money on a rule to 
distribute, unless it be shown that the 
holder of the mortgage would otherwise be 
remediless. De Vaughn v. Byrom, 110 Ga. 
904, 36 S.E. 267, 1900 Ga. LEXIS 657 
(1900). 

Lien of mortgage superior to subse- 
quent judgment. — The lien of a mort- 
gage was superior to a subsequent judg- 
ment, in a distribution of proceeds of the 
sale under O.C.G.A. § 44-14-44. Ragan v. 
Coley & Bro., 4 Ga. App. 421, 61 S.E. 862, 
1908 Ga. App. LEXIS 321 (1908). 

Illegal foreclosure. — A fi. fa. based 
on an illegal foreclosure has no standing 
in court and cannot take proceeds of the 
sale. Rich v. Colquitt, 65 Ga. 113, 1880 Ga. 
LEXIS 113 (1880). 

Setting up outstanding title in 
third person. — One claiming property 
under levy cannot defeat the plaintiff in 
execution by setting up outstanding title 
in a third person; and it is equally true 
that one claiming funds by intervention in 
a rule to distribute money, derived from 
the sale of property under execution, can- 
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not support such a claim by showing that 
title to the property was vested in some 
person other than the defendant in execu- 
tion. Crawford County Bank v. Britt-High- 
tower Co., 17 Ga. App. 804, 88 S.E. 691, 
1916 Ga. App. LEXIS 939 (1916). 

Lien of older judgments divested by 
sale on foreclosure. — The sale of prop- 
erty under an execution issued upon the 
foreclosure of a mortgage thereon, will 
divest the lien of a judgment against the 
mortgagor of older date than such mort- 
gage, and will pass to the purchaser at 
such sale the title to the mortgaged prop- 
erty freed from the encumbrance of the 
lien imposed by the older judgment. 
Brunswick Sav. & Trust Co. v. National 
Bank, 102 Ga. 766, 29 S.E. 688 (1898). 

Sale of equity of redemption. — The 
equity of redemption in mortgaged prop- 
erty in this state is subject to levy and 
sale. Winter v. Garrard, 7 Ga. 183, 1849 
Ga. LEXIS 120 (1849); Harwell v. Fitts, 20 
Ga. 723, 1856 Ga. LEXIS 138 (1856); 
Tarver v. Ellison, 57 Ga. 54, 1876 Ga. 
LEXIS 19 (1876); Sims v. Jones, 158 Ga. 
384, 123 S.E. 614, 1924 Ga. LEXIS 160 
(1924). 

When the cost fi. fa. was levied upon 
land to the decedent in order to satisfy 
that fi. fa., only the equity of redemption 
could be sold. Johnson v. Goins, 157 Ga. 
430, 121 S.E. 830, 1924 Ga. LEXIS 67 
(1924). 

Tax sale. — Where property is sold 
under a tax fi. fa., upon which there is a 
preexisting mortgage, only the equity of 
redemption can be sold. Doane v. S.B. 
Chittenden & Co., 25 Ga. 103, 1858 Ga. 
LEXIS 24 (1858); Johnson v. Goins, 157 
Ga. 430, 121 S.E. 830, 1924 Ga. LEXIS 67 
(1924). 

Sale under junior general judg- 
ment. — Where it is undisputed that 
before and at the time of sale of property 
the attorney for the mortgagee gave all 
prospective and actual bidders upon the 
property, which was being sold under a 
junior general judgment, public notice 
that the property was being sold subject to 
the lien of a senior mortgage fi. fa. which 
the mortgagee held, the purchaser at the 
sale acquired only the equity of redemp- 
tion held by the defendant in the junior fi. 
fa. Garrett v. Fields, 22 Ga. App. 381, 95 
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S.E. 1014, 1918 Ga. App. LEXIS 349 
(1918). 

Effect of sale of unrecorded senior 
mortgage. — If a senior unrecorded 
mortgage is foreclosed, and the mortgag- 
ees become the purchasers at the sale 
thereunder, they obtained only the equity 
of redemption under a junior recorded 
mortgage, and the holder of such junior 
mortgage could thereafter foreclose it and 
subject the property to levy and sale 
thereunder; the junior mortgagee is not 
compelled to look to the proceeds of the 
sale under the senior mortgage fi. fa. Kelly 
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& Bros. v. Shepherd, 79 Ga. 706, 4 S.E. 
880, 1888 Ga. LEXIS 34 (1888). 

Equitable pleadings to foreclose as 
amendment to claim. — The claimant of 
property levied on under a judgment can- 
not, by equitable pleading offered as an 
amendment to the claim, foreclose a mort- 
gage against the defendant in execution 
and thereupon obtain a decree for the 
satisfaction of such mortgage out of the 
proceeds of the property when sold under 
0.C.G.A. § 44-14-44. Cabot v. Armstrong, 
100 Ga. 438, 28 S.E. 123, 1897 Ga. LEXIS 
80 (1897). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 778. 
C.J.S. 

59 C.J.S., Mortgages, § 457. 

ALR. 

Right of chattel mortgagee in respect of 
proceeds of sale of mortgaged property by 
mortgagor, 36 A.L.R. 1379. 

Liability of grantee assuming mortgage 
debt, to grantor, 76 A.L.R. 1191; 97 A.L.R. 
1076. 

Chattel mortgagee’s consent to sale of 
mortgaged property as waiver of lien, 97 
A.L.R. 646. 

Personal liability to mortgagor, as dis- 
tinguished from mortgagee, of vendee of 
mortgaged premises who does not in 


terms assume or agree to pay mortgage, 
111 A.L.R. 1114. 

Sale in inverse order of alienation, 131 
A.L.R. 4. 

Right of true owner to recover proceeds 
of sale or lease of real property made by 
another in the belief that he was the 
owner of the property, 133 A.L.R. 1443. 

Right to attack voidable sale under 
power in mortgage, as personal to mort- 
gagor (or owner of equity of redemption), 
or as exercisable by his heir, grantee, 
creditor, or other person claiming under or 
through him, 143 A.L.R. 528. 

Extent of exemption of proceeds of vol- 
untary sale of homestead as affected by 
lien or encumbrance, 161 A.L.R. 1256. 


44-14-45, Forthcoming bond by purchaser of mortgaged person- 
alty; affidavit of mortgagee. 


Purchasers at public sales of personal property subject to the lien of 


a mortgage shall give bond and security in double the value of the 
property to the officer making the sale and conditioned not to remove 
the property from the state and for its forthcoming answer to the lien; 
provided, however, that prior to the sale the mortgagee or his or her 
agent shall file with the officer an affidavit stating the amount due on 
the mortgage and that he or she expects the loss of the property unless 
the bond is taken. On failure to give the bond, the property shall be 
resold at the risk of the purchaser. 


History. 

Laws 1830, Cobb’s 1851 Digest, p. 513; 
Code 1863, § 1970; Code 1868, § 1958; 
Code 1873, § 1968; Code 1882, § 1968; 


Civil Code 1895, § 2742; Civil Code 1910, 
§ 3275; Code 1933, § 67-119; Ga. L. 2002, 
p. 415, § 44. 


471 


44-14-45 


PROPERTY 


44-14-47 


RESEARCH REFERENCES 


ALR. 
Personal liability to mortgagor, as dis- 
tinguished from mortgagee, of vendee of 


mortgaged premises who does not in term 
assume or agree to pay mortgage, 111 
A.L.R. 1114. 


44-14-46. When mortgage fi. fa. may claim proceeds of sale. 


If other writs of fieri facias are levied on mortgaged property and the 
property is sold, the mortgage fi. fa. may nevertheless claim the 
proceeds of the sale if its lien is superior. 


History. 
Orig. Code 1863, § 3877; Code 1868, 
§ 3897; Code 1873, § 3973; Code 1882, 


§ 3973; Civil Code 1895, § 2758; Civil 
Code 1910, § 3291; Code 1933, § 67-120. 


RESEARCH REFERENCES 


ALR. 

Validity of chattel mortgage where 
mortgagor is given right to sell, 73 A.L.R. 
236. 

Personal liability to mortgagor, as dis- 
tinguished from mortgagee, of vendee of 


mortgaged premises who does not in term 
assume or agree to pay mortgage, 111 
A.L.R. 1114. 

Extent of exemption of proceeds of vol- 
untary sale of homestead as affected by 
lien or encumbrance, 161 A.L.R. 1256. 


44-14-47, Sale of mortgaged property without foreclosure and 


claim by mortgagee. 


If a mortgage on realty or personalty is not foreclosed and the equity 


of redemption is levied on by other writs of fieri facias by consent of the 
mortgagor and mortgagee and the plaintiff in the fi. fa. levied, the 
entire estate may be sold and the mortgagee may claim under his lien 


in the same manner as if his mortgage were foreclosed. 


History. 
Orig. Code 1863, § 3878; Code 1868, 
§ 3898; Code 1873, § 3974; Code 1882, 


§ 3974; Civil Code 1895, § 2759; Civil 
Code 1910, § 3292; Code 1933, § 67-121. 


JUDICIAL DECISIONS 


Necessity for consent. — Where the 
equity of redemption is levied on, it re- 
quires the consent of the mortgagor, mort- 
gagee, and plaintiff in fi. fa. under 
O.C.G.A. § 44-14-47, to sell the entire 
interest in the property so as to free the 
same from the lien of the mortgage. Mil- 
ner v. I.H. Pitts & Son, 117 Ga. 794, 45 
S.E. 67, 1903 Ga. LEXIS 338 (1903). See 
also Hynds Mfg. Co. v. Oglesby & Meador 
Grocery Co., 93 Ga. 542, 21 S.E. 63, 1893 
Ga. LEXIS 476 (1893); De Vaughn v. By- 


rom, 110 Ga. 904, 36 S.E. 267, 1900 Ga. 
LEXIS 657 (1900). 

Reason for rule. — The reason for the 
consent rule is patent. In the first place, 
the mortgage creditor with an unfore- 
closed mortgage is not in a position to 
assert a claim to the fund. Generally, a 
creditor cannot claim the proceeds of a 
sale, when the creditor has not the power 
personally to enforce a sale. Again, the 
debtor has the right under the law to 
insist upon a foreclosure before the prop- 
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erty can be seized to satisfy the mortgage, 
and has the privilege of redeeming the 
property at any time pending the proceed- 
ings to foreclose and to sell. Hence, 
0.C.G.A. § 44-14-47 requires the debtor’s 
consent, as well as the mortgagee’s, before 
a sale can divest this special lien. Bruns- 
wick Sav. & Trust Co. v. National Bank, 
102 Ga. 776, 29 S.E. 688, 1898 Ga. LEXIS 
757 (1898). 

Consent need not be in writing. — It 
is not necessary, under O.C.G.A. § 44-14- 
47, that the consent of the mortgagor, 
mortgagee and plaintiff in fi. fa., levied, to 
sell the entire fee in the land levied on, 
should be in writing. D. Goode & Son v. 
Rawlings, 44 Ga. 593, 1872 Ga. LEXIS 
371 (1872). 

Inapplicable to sales by receivers. 
— 0.C.G.A. § 44-14-47 does not apply to 
sales by receivers, the statute being re- 
stricted in its operations to sales where 
the equity of redemption is levied on un- 
der an execution. McLaughlin v. Taylor, 
115 Ga. 671, 42 S.E. 30, 1902 Ga. LEXIS 
525 (1902). 

Mortgagee abandoning lien and 
claiming proceeds. — Until foreclosed, 
a younger fi. fa. can sell only the equity of 
redemption, unless the mortgagee aban- 
dons the lien and suffers the entire prop- 
erty to be sold, coming in for distribution 
of the proceeds. Except by agreement, the 
mortgagee cannot claim the proceeds of 
such sale. Harwell v. Fitts, 20 Ga. 723, 
1856 Ga. LEXIS 138 (1856). 

Claiming money arising from sale 
of property not mortgaged. — Mort- 
gagees may waive the lien of their mort- 
gages and claim the money with consent 
of mortgagor, without foreclosure, but 
they cannot claim, against the rights of 
other judgment creditors, even with the 
consent of the defendant, money arising 
from the sale of property not mortgaged. 
Byars v. Bancroft, Betts & Marshall, 22 
Ga. 34, 1857 Ga. LEXIS 105 (1857). 

Sale of entire estate after sale of 
equity of redemption. — Under 
0.C.G.A. § 44-14-47, the mortgagor can- 
not, after a sale of the equity of redemp- 
tion by joining in a consent with the 
mortgagee, lawfully cause the entire es- 
tate in the land to be sold and conveyed 
under another common-law judgment in 
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favor of the mortgagee against the mort- 
gagor. Hitch v. Bailey, 115 Ga. 891, 42 S.E. 
252, 1902 Ga. LEXIS 639 (1902). 

Sale by virtue of execution on older 
judgment. — If there be not money 
enough raised from the sale of the equity 
of redemption, or interest in the land 
subject to the mortgage, to pay off the 
judgment which is older than the mort- 
gage, an execution issued upon such older 
judgment may be levied upon the residue 
of the estate in the land, and being older 
than the mortgage, it will sell the land 
free from its incumbrance, and the title of 
the purchaser will be good against the 
mortgage. Tarver v. Ellison, 57 Ga. 54, 
1876 Ga. LEXIS 19 (1876). 

Lien of mortgage older than judg- 
ment. — A mortgagee sued the mortgage 
notes to judgment and had the execution 
levied on the premises covered by the 
mortgage. By virtue of an agreement be- 
tween the mortgagor and mortgagee, who 
was also plaintiff in fi. fa., the entire 
estate was sold; and it brought full value. 
Just prior to the sale a third person lodged 
with the sheriff a general common-law 
judgment against the mortgagor, of date 
younger than the mortgage but older than 
the judgment based on the mortgage debt, 
and ordered the sheriff to hold up the fund 
arising from the sale. It was held, that on 
a rule brought against the sheriff for a 
distribution of the fund, the mortgage 
should first be paid and the residue ap- 
plied to judgment of the intervenor. Both 
judgment creditors have liens, but the lien 
of the mortgage is older, and is therefore 
entitled to priority. Hughes v. Mount Ver- 
non Bank, 4 Ga. App. 23, 60 S.E. 809, 1908 
Ga. App. LEXIS 186 (1908). 

Estoppel to deny consent. — Where 
the holder of the subsequent mortgage 
failed to question the legal right of the 
other holder to intervene in a proceeding 
for distribution of process from a foreclo- 
sure without foreclosing the holder’s 
mortgage, and where the jury found 
against the holder of the subsequent mort- 
gage, and judgment was entered in favor 
of the other holder, the holder of the 
subsequent mortgage will not be heard to 
insist for the first time that it is illegal 
because the earlier mortgage had not been 
foreclosed and no equitable reason for 
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claiming the fund derived from a sale 
under the subsequent mortgage was set 
out in the intervention. Bank of Cumming 
v. Goolsby, 34 Ga. App. 217, 129 S.E. 8, 
1925 Ga. App. LEXIS 156 (1925). 

Sale by virtue of execution on ju- 
nior judgment. — The sale of land by 
virtue of execution issued on a judgment 
junior to a mortgage, not foreclosed, con- 
veys to the purchaser only the property 
sold, which, in this state, is the equity of 
redemption, or its equivalent, which is the 
estate in the land subject to the mortgage 
debt, and such sale divests the lien of a 
judgment older than the mortgage, only 
upon that interest or estate in the land 
which is sold. Tarver v. Ellison, 57 Ga. 54, 
1876 Ga. LEXIS 19 (1876). 
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Retention of title note. — Where a 
firm bought certain mules, and gave to the 
vendors a purchase-money note in which 
it was provided that the title should re- 
main in the latter until payment and the 
mules were sold under later common-law 
executions, the facts do not make a case 
falling within O.C.G.A. § 44-14-47. 
Browder, Manget & Co. v. Blake & Mad- 
den, 135 Ga. 71, 68 S.E. 837, 1910 Ga. 
LEXIS 412 (1910). 

To deprive mortgagees of the prior- 
ity acquired at a sale by consent, the other 
creditors must show clearly a superior 
equity. Baker & Wilcox v. Wimpee, 22 Ga. 
69, 1857 Ga. LEXIS 114 (1857). 


RESEARCH REFERENCES 


ALR. 

Chattel annexed to realty as subject to 
prior mortgage, 41 A.L.R. 601; 88 A.L.R. 
1114; 99 A.L.R. 144. 

Validity of chattel mortgage where 


mortgagor is given right to sell, 73 A.L.R. 
236. 

Sale in inverse order of alienation, 131 
A.L.R. 4. 


44-14-48. Foreclosure by one of several mortgagees; control and 
distribution of proceeds by court. 


If there are several mortgages of equal rank or if separate amounts 
due to distinct persons are embraced in the same mortgage and one 
mortgagee forecloses, the court will control the proceeds of the sale for 
distribution to the several mortgagees according to their claims. 


History. 

Orig. Code 1863, § 1968; Code 1868, 
§ 1956; Code 1873, § 1966; Code 1882, 
§ 1966; Civil Code 1895, § 2740; Civil 
Code 1910, § 3273; Code 1933, § 67-122. 


History of Section. 

This Code section is derived in part 
from the decision in Bass v. West Point 
Whsle. Grocery Co., 5 Ga. App. 746, 62 
S.E. 1004 (1908). 


JUDICIAL DECISIONS 


Evidence showing single mortgage 
in fact several. — Where a single mort- 
gage is taken for two separate amounts 
due to two distinct parties, in legal effect 
it is equivalent to two mortgages taken 
contemporaneously upon the same prop- 
erty; and upon a suit by one of the parties 


secured thereunder against the other, it is 
permissible to show that the mortgage 
was collected as to only one of the 
amounts secured, and not as to the other. 
Bass v. West Point Whsle. Grocery Co., 5 
Ga. App. 746, 62 S.E. 1004, 1908 Ga. App. 
LEXIS 141 (1908). 
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RESEARCH REFERENCES 


ALR. 

Foreclosure of one mortgage as affecting 
another mortgage on the property held by 
the same party, 39 A.L.R. 1485. 

Priority as between holders of different 
notes or obligations secured by the same 
mortgage or mortgages executed contem- 


poraneously, 108 A.L.R. 485; 115 A.L.R. 
40. 

Sale in inverse order of alienation, 131 
A.L.R. 4. 

Mortgages: effect on subordinate lien of 
redemption by owner or assignee from 
sale under prior lien, 56 A.L.R.4th 703. 


44-14-49, Right of holder of mortgage to foreclose in equity. 


The holder of any mortgage of real or personal property or both, 
whether as original mortgagee or as executor, administrator, or as- 
signee of the original mortgagee, may foreclose the mortgage in equity 
according to the practice of the courts in equitable proceedings as well 


as by the methods prescribed in this chapter. 


History. 

Ga. L. 1880-81, p. 127, § 1; Code 1882, 
§ 3979a; Civil Code 1895, § 2770; Civil 
Code 1910, § 3305; Code 1933, § 67-601. 
Law reviews. 

For note discussing enforcement of se- 


curity agreements in equity in light of 
Article 9, Part 5 of the Uniform Commer- 
cial Code, see 3 Ga. L. Rev. 198 (1968). 


JUDICIAL DECISIONS 


History of equitable foreclosures. 
— Formerly the process of foreclosure of a 
mortgage in England was by bill in chan- 
cery. Bailey v. Lumpkin, 1 Ga. 392, 1846 
Ga. LEXIS 89 (1846); Mahone v. Elliott, 
141 Ga. 214, 80 S.E. 713, 1914 Ga. LEXIS 
177 (1914). 

Holders of mortgages may now resort to 
equity for their foreclosure, without alleg- 
ing any special grounds of equitable inter- 
ference. DeLay v. Latimer, 155 Ga. 463, 
117 S.E. 446, 1923 Ga. LEXIS 94 (1923). 

Courts have fuller power by this 
section. — 0.C.G.A. § 44-14-49 allowing 
mortgages to be foreclosed in equity con- 
ferred fuller powers upon the court by this 
mode of procedure than it had at law; and 
in addition to the foreclosure, a personal 
decree may be rendered against the mort- 
gagor. Clay v. Banks, 71 Ga. 363, 1883 Ga. 
LEXIS 187 (1883). 

Where foreclosure already had at 
law. — Where the creditor has an honest 
mortgage on personalty, and has fore- 
closed the same at law, the creditor has no 
occasion, either as a substitute for, or in 
aid of the foreclosure proceeding, to file a 


bill in a court of equity under O.C.G.A. 
§ 44-14-49 in order to realize the fruits of 
the foreclosure as against fraudulent 
mortgages of prior date on the same prop- 
erty, which are also foreclosed, and under 
which the property has been seized and is 
about to be sold. Manheim v. Claflin & Co., 
81 Ga. 129, 7S.E. 284, 1888 Ga. LEXIS 75 
(1888). 

Foreclosure in connection with 
contempt action not authorized. — 
Contempt proceeding against former hus- 
band to enforce the terms of a divorce 
decree granting former wife an equitable 
lien on property conveyed to husband was 
merely ancillary to the divorce action and 
the court was not authorized to permit 
foreclosure upon the property. Harris v. 
U.S. Dev. Corp., 269 Ga. 659, 502 S.E.2d 
721, 1998 Ga. LEXIS 749 (1998). 

Court of Appeals denied jurisdic- 
tion. — Since an action to enforce an 
equitable foreclosure is in equity, 1983 
Const., Art. VI, Sec. VI, Para. III operates 
to deny jurisdiction of the Court of Ap- 
peals to hear a case arising under 
0.C.G.A. § 44-14-49. Arnold v. Hickey, 
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169 Ga. App. 750, 315 S.E.2d 273, 1984 
Ga. App. LEXIS 1697 (1984). 

Personal judgment against debtor 
becoming barred. — Under O.C.G.A. 
§ 44-14-49 the fact that a personal judg- 
ment against the debtor had become 
barred did not render dormant that part 
of the decree which declared that the 
creditor held a valid legal title to the 
policy to the extent specified. Conway v. 
Caswell, 121 Ga. 254, 48 S.E. 956, 1904 
Ga. LEXIS 101 (1904). 

Payment to purchaser from mort- 
gagor before foreclosure. — Where A, 
the owner of land, borrows money from B 
and gives a security deed, taking a bond 
for titles, and subsequently mortgages the 
land to C to secure the payment of money 
borrowed, and then sells and transfers the 
bond for titles to D, who has notice of the 
mortgage, and D pays off the claims of B, 
C cannot in equity foreclose the mortgage 
on the land and have it sold without first 
paying or tendering to D the amount paid 
by the latter to B. Crawford v. Maddox, 
117 Ga. 135, 43 S.E. 421, 1903 Ga. LEXIS 
172 (19083). 

County of foreclosure of mortgage 
on realty. — A mortgage on land cannot 
be foreclosed in a county other than where 
the land lies under a legal proceeding, but 
it might be otherwise if the foreclosure 
were sought in equity under O.C.G.A. 
§ 44-14-49. Allen v. Glenn, 87 Ga. 414, 13 
S.E. 565, 1891 Ga. LEXIS 177 (1891). 

Action for damages for breach of 
bond with a prayer of foreclosure. — 
An action of an equitable nature under 
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0.C.G.A. § 44-14-49 by a building and 
loan association for damages resulting 
from the breach of a bond given to it by a 
member to whom it had made an advance 
upon the member’s stock, with a prayer 
for the foreclosure of a mortgage which 
the member had executed to secure the 
payment of such damages, was well 
brought. Morgan v. Interstate Bldg. & 
Loan Ass'n, 108 Ga. 185, 33 S.E. 964, 1899 
Ga. LEXIS 210 (1899). 

Failure to issue execution on judg- 
ment. — Where upon a petition to fore- 
close a mortgage in equity under O.C.G.A. 
§ 44-14-49 a judgment was rendered fore- 
closing the mortgage, while, so far as the 
same may purport to be a general per- 
sonal judgment, it is dormant because of 
failure to issue an execution thereon in 
terms of the statute relating to dormancy 
of judgments, it is valid and enforceable as 
a decree foreclosing a mortgage. Conway 
v. Caswell, 121 Ga. 254, 48 S.E. 956, 1904 
Ga. LEXIS 101 (1904); Lindsey v. Porter & 
Garrett, 140 Ga. 249, 78 S.E. 848, 1913 
Ga. LEXIS 96 (1913). 

Holder of one of several notes se- 
cured by same mortgage may foreclose 
the mortgage in equity. The holder of the 
other notes is a proper, even if not a 
necessary, party to the proceeding. Will- 
ingham & Cone v. Huguenin, 129 Ga. 835, 
60 S.E. 186, 1908 Ga. LEXIS 205 (1908). 

Sufficiency of petition. Ford v. Tifton 
Guano Co., 144 Ga. 353, 87 S.E. 274, 1915 
Ga. LEXIS 200 (1915). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 633 et seq. 
C.J.S. 

59 C.J.S., Mortgages, § 490 et seq. 
ALR. 

Personal representatives, or nonlien 
creditors, of deceased mortgagor or of de- 
ceased grantee of premises subject to 
mortgage (with or without assumption of 


mortgage debt), as necessary or proper 
parties to foreclosure suit, 124 A.L.R. 784. 

Remedy of mortgagee in forged or unau- 
thorized mortgage where proceeds are 
used to discharge valid lien, 151 A.L.R. 
407. 

Right, after foreclosure, to reformation 
on ground of erroneous description origi- 
nating in mortgage, 172 A.L.R. 655. 
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ARTICLE 3 
CONVEYANCES TO SECURE DEBT AND BILLS OF SALE 


Editor’s notes. 

Ga. L. 1962, p. 156, § 1, provides that 
any provision of Code Sections 44-14-1, 
44-14-2, 44-14-4, 44-14-7 through 44-14- 
12, 44-14-100, and 44-14-160, and Arts. 2 
and 3, Ch. 14, of this title which conflicts 
with T. 11 shall yield to and be superseded 
by T. 11. See Code Section 11-10-103. 


Law reviews. 

For article surveying recent legislative 
and judicial developments in Georgia’s 
real property laws, see 31 Mercer L. Rev. 
187 (1979). 


JUDICIAL DECISIONS 


Recorded deed constitutes notice. 
— A duly filed and recorded deed to secure 
debt is notice of all the rights which the 
grantee has thereunder. Cummings v. 
Johnson, 218 Ga. 559, 129 S.E.2d 762, 
1963 Ga. LEXIS 261 (1963). 

Creditor reliance on judicial deter- 
mination justified. — Creditors were 
entitled to rely upon a previous judicial 


determination that their secured property 
had not been transferred and to proceed 
with their foreclosure sale, following the 
filing of a bankruptcy petition by the al- 
leged transferee, on the assumption that 
the property was not part of the bank- 
ruptcy estate. Albany Partners, Ltd. v. 
Westbrook, 749 F.2d 670, 1984 U.S. App. 
LEXIS 15686 (11th Cir. 1984). 


Part 1 
In GENERAL 


44-14-60. Deed to secure debt as absolute deed; necessity of 
bond of title or to reconvey. 


Whenever any person in this state conveys any real property by deed 
to secure any debt to any person loaning or advancing the grantor any 
money or to secure any other debt and takes a bond for title back to the 
grantor upon the payment of the debt or debts or in like manner 
conveys any personal property by bill of sale and takes an obligation 
binding the person to whom the property is conveyed to reconvey the 
property upon the payment of the debt or debts, the conveyance of real 
or personal property shall pass the title of the property to the grantee 
until the debt or debts which the conveyance was made to secure shall 
be fully paid. Such conveyance shall be held by the courts to be an 
absolute conveyance, with the right reserved by the grantor to have the 
property reconveyed to him upon the payment of the debt or debts 
intended to be secured agreeably to the terms of the contract, and shall 
not be held to be a mortgage. No bond for title or to reconvey shall be 
necessary where the deed shows upon its face that it is given to secure 
a debt. 


History. 
Ga. L. 1871-72, p. 44, § 1; Ga. L. 1872, 


p. 47, § 1; Code 1873, § 1969; Code 1882, 
§ 1969; Ga. L. 1884-85, p. 57, § 1; Civil 
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Code 1895, § 2771; Civil Code 1910, 
§ 3306; Ga. L. 1924, p. 56, § 1; Code 1933, 
§ 67-1301. 

Law reviews. 

For comment on Chase v. Endsley, 165 
Ga. 292, 140 S.E. 876 (1927), see 1 Ga. L. 
Rev. No. 3 p. 49 (1927). 

For article comparing rights of grantees 
holding deeds to secure debts against a 
bankrupt debtor to those rights of the 
mortgagee and lienor, see 10 Ga. B.J. 5 
(1947). 

For comment on Hertz Driv-Ur-Self 
Stations, Inc. v. Arnold, 85 Ga. App. 175, 
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68 S.E.2d 182 (1952), holding that where a 
lender takes a bill of sale on personal 
property to secure debt but authorizes 
borrower to sell property upon certain 
conditions, a purchaser without knowl- 
edge of the conditions takes free of lend- 
er’s lien, see 14 Ga. B.J. 472 (1952). 

For comment on Manchester Motors, 
Inc. v. Farmers & Merchants Bank, 91 Ga. 
App. 811, 87 S.E.2d 342 (1955), see 18 Ga. 
B.J. 82 (1955). 

For comment on Ruff v. Lee, 230 Ga. 
426, 197 S.E.2d 376 (1973), see 8 Ga. L. 
Rev. 264 (1973). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 

ForM AND REQUISITES 

DETERMINING NATURE OF INSTRUMENT 
RIGHTS oF GRANTOR 

RIGHTS OF GRANTEE 

PRIORITIES 

TRANSFER OR ASSIGNMENT 
FORECLOSURE 


General Consideration 


Constitutionality. — O.C.G.A. § 44- 
14-60 is constitutional, and a foreclosure 
pursuant to it does not violate procedural 
due process rights. National Community 
Bldrs., Inc. v. Citizens & S. Nat’l Bank, 
232 Ga. 594, 207 S.E.2d 510, 1974 Ga. 
LEXIS 1007 (1974). 

In general. — The rights of a creditor 
whose debt is secured by deed from the 
debtor are fixed by a statute, which, while 
declaring that such conveyances pass the 
title to the vendee, evidently intended 
them to be treated as mere liens, except as 
between the contracting parties, when the 
right of third persons only are to be af- 
fected. A deed executed under the provi- 
sions of O.C.G.A. § 44-14-60 is absolute in 
the sense that nothing can intervene to 
prevent the creditor from collecting the 
debt if the property really belonged to the 
vendor and is sufficient for that purpose, 
and in the sense that the vendor is en- 
titled, upon payment of the debt to have 
title reconveyed to the vendor. But while 
deeds executed under that section are 


expressly declared not to be mortgages, it 
is plain that the legislature, by declaring 
that they pass absolute title, intended to 
create a lien of high dignity. Dixon v. 
Bond, 18 Ga. App. 45, 88 S.E. 825, 1916 
Ga. App. LEXIS 110 (1916). 

The holder of a secondary deed to secure 
debt is not entitled to any notice beyond 
that called for by the contract, and a 
subsequent purchaser is not denied due 
process of law where the notice required 
by the contract was given. Ruff v. Lee, 230 
Ga. 426, 197 S.E.2d 376, 1973 Ga. LEXIS 
936 (1973). 

A purchase-money security deed oper- 
ates as an absolute conveyance of title 
until the secured indebtedness is fully 
paid. It generally takes precedence over 
simultaneous or prior liens against the 
purchaser, but not prior liens against the 
property. Connolly v. State, 199 Ga. App. 
887, 406 S.E.2d 222, 1991 Ga. App. LEXIS 
712 (1991). 

History of security deeds. — See In 
re Lookout Mt. Hotel Co., 50 F.2d 421, 
1931 U.S. Dist. LEXIS 1402 (D. Ga.), 
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rev'd, 53 F.2d 463, 1931 U.S. App. LEXIS 
2691 (5th Cir. 1931). 

Subsequent conveyances of real 
property remain subject to security 
deed. — Because legal title remains in 
the grantee until satisfaction of the terms 
of a security deed, all subsequent convey- 
ances of the real property remain subject 
to the security deed, unless the grantee 
releases the property by conveyance or 
contractually subordinates  grantee’s 
rights. Rhodes v. Anchor Rode Condo- 
minium Homeowner’s Ass’n, 270 Ga. 139, 
508 S.E.2d 648, 1998 Ga. LEXIS 1056 
(1998). 

Similar to deed with subsequent 
mortgage. — Under O.C.G.A. § 44-14- 
60, the situation is the same as that which 
would arise if a vendor made a deed to the 
vendee and then took a mortgage back to 
secure the indebtedness. Guin v. Hilton & 
Dodge Lumber Co., 6 Ga. App. 484, 65 S.E. 
330, 1909 Ga. App. LEXIS 348 (1909). 

Vesting title. — Generally in Georgia 
the mortgage passes no title to lands; yet 
landed securities made in a particular 
way by O.C.G.A. § 44-14-60, which were 
once held to be equitable mortgages, do 
pass title now. Thomas v. Morrisett, 76 
Ga. 384, 1886 Ga. LEXIS 46 (1886). 

Section does not divest title. — 
O.C.G.A. § 44-14-60 cannot be construed 
as operating, on the mere payment of the 
debt, to divest the title which, by a bill of 
sale as provided by O.C.G.A. § 44-14-60, 
has passed from the vendor to the vendee, 
with the right reserved in the vendor to a 
reconveyance of the title to vendor on the 
vendee’s payment of the debt, but must 
necessarily be construed as giving to the 
vendee only the right to retain the title as 
security for the debt until the debt is paid, 
and as operating to terminate this right 
and to cast on the vendee the obligation, 
after the debt has been paid, to reconvey 
the property to the vendor. Grady v. T.I. 
Harris, Inc., 41 Ga. App. 111, 151 S.E. 829, 
1930 Ga. App. LEXIS 474 (1930). 

Title revests by operation of law. — 
A security deed is automatically released 
and satisfied by full payment of the se- 
cured indebtedness, and title passes by 
operation of law back to the grantor or to 
those claiming under the grantor; the title 
which thus revests upon payment is in no 
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way affected by liens, encumbrances, or 
rights which would otherwise attach by 
virtue of title having been vested in the 
grantee. Commercial Bank v. Stafford, 
149 Ga. App. 736, 256 S.E.2d 69, 1979 Ga. 
App. LEXIS 2007 (1979). 

Applies to both realty and person- 
alty. — A bill of sale of personalty to 
secure a debt stands on the same footing 
as a deed to realty to secure a debt. The 
status of each is provided for in O.C.G.A. 
§ 44-14-60. Merchants’ & Mechanics’ 
Bank v. Beard, 162 Ga. 446, 134 S.E. 107, 
1926 Ga. LEXIS 215 (1926). 

Legal title takes precedence over me- 
chanic’s lien. — A clear distinction be- 
tween a lien and a legal title is uniformly 
recognized throughout Georgia case deci- 
sions, and the import of these decisions is 
that a bill of sale to secure debt conveys an 
outright legal title, as distinguished from 
a mortgage lien, under Georgia law, so as 
to place such legal title beyond the reach 
of any lien, statutory or otherwise, in the 
absence of a recording act treating such as 
an equitable mortgage. To the same effect, 
former Code 19338, § 67-1301 (see now 
0.C.G.A. § 44-14-60), in which it is ex- 
pressly made mandatory that a bill of sale 
to secure debt shall be held by the courts 
to be an absolute conveyance. The conclu- 
sion is that there is nothing contained or 
implied in former Code 1933, § 67-2003 
(see now O.C.G.A. § 44-14-363), or the 
decisions thereunder, that would indicate 
that a mechanic’s lien, any more than any 
other lien, was intended to operate, or by 
any possible construction could be made to 
operate, in such a manner as to exert 
priority over an outstanding and valid 
legal title. Manchester Motors, Inc. v. F & 
M Bank, 91 Ga. App. 811, 87 S.E.2d 342, 
1955 Ga. App. LEXIS 870 (1955). 

Disposition of condemnation 
award. — Grantee of security deed is not 
entitled to receive entire proceeds of con- 
demnation award for partial, involuntary 
taking of property conveyed by the secu- 
rity deed, inasmuch as both grantor and 
grantee have an interest in property con- 
veyed by security deed, and hence a right 
to compensation upon condemnation. 
Harwell v. Georgia Power Co., 250 Ga. 
435, 298 S.E.2d 498, 1983 Ga. LEXIS 546 
(1983). 

Open-end clauses regarding future 
advances valid. — Open-end or “drag- 
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net” clauses regarding future advances in 
deeds to secure debt are valid and enforce- 
able. Tedesco v. CDC Fed. Credit Union, 
167 Ga. App. 337, 306 S.E.2d 397, 1983 
Ga. App. LEXIS 2451 (1983). 

A deed to secure debt with an 
“open-end” clause is not cancelled im- 
mediately upon payment of the initial 
debt. Tedesco v. CDC Fed. Credit Union, 
167 Ga. App. 337, 306 S.E.2d 397, 1983 
Ga. App. LEXIS 2451 (1983). 

Tobacco allotment. — Where debtor 
executed several deeds to secure debt on 
the 1,357 acres of farmland, since the 
tobacco allotment on the acres would pass 
to the lender if that acreage was sold to 
the lender, unless specifically reserved, it 
necessarily follows that debtor’s interest 
in the allotment was conveyed to the 
lender by virtue of the deeds to secure 
debt. In re Flanders, 45 B.R. 222, 1984 
Bankr. LEXIS 4399 (Bankr. M.D. Ga. 
1984). 

The expression “personal prop- 
erty,” as used in O.C.G.A. § 44-14-60 
includes choses in action as well as visible, 
tangible personal property. Garrard v. 
Milledgeville Banking Co., 168 Ga. 339, 
147 S.E. 766, 1929 Ga. LEXIS 137 (1929). 

Deed securing debt of another. — 
The plain language of O.C.G.A. § 44-14- 
60, although not clear, seems to establish 
that a deed to secure debt is not limited 
solely to securing debts of the grantor but 
may secure the debt of another. In re Am. 
Ventures, Inc., 340 F. Supp. 279, 1971 U.S. 
Dist. LEXIS 11826 (N.D. Ga. 1971), affd, 
457 F.2d 974, 1972 U.S. App. LEXIS 
10281 (5th Cir. 1972). 

Attaches to after-acquired prop- 
erty. — Where a bill of sale on an ordinary 
stock of merchandise is executed merely 
to secure a debt, the bill of sale will attach 
to after-acquired portions of the stock as 
in case of mortgages, whether or not the 
bill of sale makes express reference to 
such after-acquired property. Merchants’ 
& Mechanics’ Bank v. Beard, 162 Ga. 446, 
134 S.E. 107, 1926 Ga. LEXIS 215 (1926). 

Crops not included. — A security 
deed executed to convey cultivated farm 
land as security for debt, does not ordinar- 
ily comprehend crops matured or unma- 
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tured on the land. Penn Mut. Life Ins. Co. 
v. Larsen, 178 Ga. 255, 173 S.E. 125, 1934 
Ga. LEXIS 26 (1934). 

Recording. — While the language in 
O.C.G.A. § 44-2-1 “every deed conveying 
lands,” standing alone, is broad enough to 
embrace security deeds, it is not appli- 
cable to security deeds. Randall v. Hamil- 
ton, 156 Ga. 661, 119 S.E. 595, 1923 Ga. 
LEXIS 301 (1923). 

Effect of payment on power of sale. 
— Payment in full of the debt renders the 
trust deed functus officio, and ipso facto 
extinguishes the power of sale. Thurman 
v. Lee, 181 Ga. 408, 182 S.E. 609, 1935 Ga. 
LEXIS 102 (1935). 

Sale of land under fi. Fa. Against 
holder of equity. — By virtue of 
O.C.G.A. § 44-14-60 the sale of land un- 
der a fi. fa. against the holder of an equity 
therein, who has conveyed the legal title 
to another to secure a debt, and while the 
legal title is thus held, is void. Dickenson 
v. Williams, 151 Ga. 71, 105 S.E. 841, 1921 
Ga. LEXIS 153 (1921). 

Power of general agent to execute 
security deed. — A mere general agency 
to conduct the business of farming will not 
include the power to execute a security 
deed. Hargrove v. Armour Fertilizer 
Works, 31 Ga. App. 465, 120 S.E. 800, 
1923 Ga. App. LEXIS 986 (1923). 

Separate deeds as security for two 
notes. — Where separate deeds executed 
under O.C.G.A. § 44-14-60 securing sepa- 
rate promissory notes, but by collateral 
contract the debtor agrees that each deed 
shall operate as security for the note de- 
scribed in the other, title to all the realty 
described in both notes passes, as between 
the debtor and the creditor, to the creditor, 
and the security is effectual against other 
creditors who obtain no lien. Johnson v. 
Gordon, 102 Ga. 350, 30 S.E. 507, 1897 
Ga. LEXIS 508 (1897). 

Wife may be creditor of her hus- 
band and may take from him a deed to 
land to secure the debt under O.C.G.A. 
§ 44-14-60. Turner v. Woodward, 133 Ga. 
467, 66 S.E. 160, 1909 Ga. LEXIS 245 
(1909). 

Effect on insurance coverage. — A 
stipulation in an insurance policy that 
change of title or possession will render 
the policy void, does not cover a change 
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effected by taking a security deed under 
O.C.G.A. § 44-14-60. Nussbaum v. North- 
ern Ins. Co., 37 F. 524, 1889 U.S. App. 
LEXIS 2721 (C.C.D. Ga. 1889). 

Where a policy of insurance covering a 
building on the premises is issued, con- 
taining a condition that the policy shall be 
void if the property should be sold, or the 
title or possession of the property, or any 
part thereof, transferred or changed, the 
holder of the policy conveys under 
0.C.G.A. § 44-14-60 the property insured, 
the policy is thereby rendered void. Phoe- 
nix Ins. Co. v. Asberry, 95 Ga. 792, 22 S.E. 
717, 1895 Ga. LEXIS 282 (1895). 

Effect of execution of deed to nomi- 
nee of lender. — After Chapter 7 debtor 
executed a note to a lender and also ex- 
ecuted a security deed to a grantee, as the 
lender’s nominee, to secure the debt, the 
Chapter 7 trustee could not avoid the deed 
because the note and deed were executed 
together and remained linked via lan- 
guage in the documents that contem- 
plated the agency relationship formed by 
the designation of the grantee as nominee. 
Drake v. Citizens Bank (In re Corley), 447 
B.R. 375, 2011 Bankr. LEXIS 807 (Bankr. 
S.D. Ga. 2011). 

Taxation based on beneficial own- 
ership. — In this state, in matters of 
taxation, the law looks to the substantial, 
beneficial ownership of property conveyed 
under O.C.G.A. § 44-14-60, rather than to 
the shadowy, technical ownership of the 
legal title. Central of Ga. Ry. v. Wright, 
124 Ga. 630, 53 S.E. 207, 1906 Ga. LEXIS 
566 (1906), rev’d, 207 U.S. 127, 28 S. Ct. 
47, 52 L. Ed. 134, 1907 U.S. LEXIS 1209 
(1907). 

Merger of tax executions. — Where a 
grantee who had previously paid tax ex- 
ecutions on property purchases the prop- 
erty after exercising the power of sale in a 
security deed, any claim for money for the 
tax executions is merged into the grant- 
ee’s legal title. Branch v. Grubb, 177 Ga. 
663, 170 S.E. 799, 1933 Ga. LEXIS 384 
(1933). 

Evidence. — In the absence of an at- 
tack on a properly witnessed and recorded 
bill of sale placing upon a party the bur- 
den of proving its execution, it was not 
error to admit the bill of sale without proof 
of its execution. Watkins v. Muse, 78 Ga. 
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App. 17, 50 S.E.2d 90, 1948 Ga. App. 
LEXIS 669 (1948). 

Summary judgment proper once se- 
curity deed paid in full. — In an action 
to remove a cloud from title, the trial court 
properly granted summary judgment to a 
bank and cancelled a recorded deed in 
favor of a holder, as: (1) the holder could 
no longer claim any legal title to the 
subject property once the underlying debt 
thereto was paid; (2) no evidence of valid 
renewal or extension of the note existed; 
and (3) the holder lacked standing to chal- 
lenge any foreclosure on the debt. North- 
west Carpets, Inc. v. First Nat’l Bank, 280 
Ga. 535, 630 S.E.2d 407, 2006 Ga. LEXIS 
341 (2006). 

Measure of damages under title in- 
surance policy. — In a breach of contract 
and bad faith refusal to pay claim under a 
policy of lender’s title insurance, the court 
reversed the judgment in favor of the 
insured and held that the issued date for 
the purpose of measuring any loss by the 
insured was the date the insured fore- 
closed on the subject property, not the 
date the bank closed on the subject loan. 
Old Republic Nat'l Title Ins. Co. v. RM 
Kids, LLC, 337 Ga. App. 638, 788 S.E.2d 
542, 2016 Ga. App. LEXIS 385 (2016), 
cert. denied, No. S16C1843, 2017 Ga. 
LEXIS 117 (Ga. Feb. 27, 2017). 


Form and Requisites 


Instrument cannot be of two na- 
tures. — The parties cannot by an agree- 
ment make an instrument both retaining 
title and not retaining title; nor can they 
by such agreement make a summary 
statutory proceeding applicable by law to 
one character of instruments applicable 
by agreement to another. Wynn & Robin- 
son v. Tyner, 139 Ga. 765, 78 S.E. 185, 
1913 Ga. LEXIS 596 (1913). 

Sufficiency of description. — Where 
a security deed conveys a certain lease 
from the lessor to the grantor in such 
deed, which deed fully describes the lease 
and the leased premises and contains this 
provision: “including also all the machin- 
ery, equipment, stock in trade and all 
other assets” of the grantor, the descrip- 
tion of such personal property is sufficient. 
Bennett v. Green, 156 Ga. 572, 156 Ga. 
573, 119 S.E. 620, 1923 Ga. LEXIS 275 
(1923). 
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Specifying amount of debt. — It is 
not necessary that a deed to secure debt 
shall specify the amount of the indebted- 
ness that it is given to secure. Troup Co. v. 
Speer, 23 Ga. App. 750, 99 S.E. 541, 1919 
Ga. App. LEXIS 333 (1919). 

Statutory obligation to cancel satis- 
fied notes. — The trial court, having 
found a debt to have been forgiven upon a 
decedent’s death, did not err in ordering 
the decedent’s administrator to cancel a 
deed to secure debt. The litigation did not 
give notice to the public that the deed had 
been cancelled; under O.C.G.A. §§ 44-14- 
3(b) and 44-14-60, a grantee of a security 
deed had the duty to cancel the deed of 
record when the obligation was satisfied. 
Mize v. Woodall, 291 Ga. App. 349, 662 
S.E.2d 178, 2008 Ga. App. LEXIS 496 
(2008). 

Debt infected with usury. — A deed 
executed by a borrower under O.C.G.A. 
§ 44-14-60 to secure a debt infected with 
usury, and purporting not only to convey 
title to the lender, but also to confer upon 
the latter a power of sale, is void. Pottle v. 
Lowe, 99 Ga. 576, 27 S.E. 145, 1896 Ga. 
LEXIS 449 (1896). See also McLaren v. 
Clark, 80 Ga. 423, 7 S.E. 230, 1888 Ga. 
LEXIS 153 (1888); Liles v. Bank of 
Camden County, 151 Ga. 483, 107 S.E. 
490, 1921 Ga. LEXIS 304 (1921). 

Under the Federal Farm Loan Act of 
1916, as amended (former 12 U.S.C. 
$$ 771, 781, now repealed), a Federal 
Land Bank has authority and “jurisdic- 
tion” to lend money to members of na- 
tional farm loan associations on security 
of mortgages on farm lands within its 
district, and it may in the State of Georgia 
take as security a deed to secure debt 
instead of a mortgage, and one who has 
obtained a loan from such a bank, and 
others holding under that person, will be 
estopped to deny the bank’s authority. 
Smith v. Federal Land Bank, 56 Ga. App. 
526, 193 S.E. 257, 1937 Ga. App. LEXIS 
157 (1937). 


Determining Nature of Instrument 


Mortgage and deed to secure debt 
distinguished. — A deed to secure a debt 
is not the same as a mortgage. Such a 
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deed conveys title; a mortgage is only a 
lien. Cole v. Cates, 110 Ga. App. 820, 140 
S.E.2d 36, 1964 Ga. App. LEXIS 768 
(1964). 

Mortgage and bill of sale distin- 
guished. — If the title becomes divested 
from the vendee upon the mere payment 
of the debt, the instrument created is only 
a mortgage, and is not a bill of sale to 
secure a debt and an instrument passing 
title as provided under O.C.G.A. § 44-14- 
60. Grady v. T.I. Harris, Inc., 41 Ga. App. 
111, 151 S.E. 829, 1930 Ga. App. LEXIS 
474 (1930). 

A bill of sale to secure debt conveys an 
outright legal title, as distinguished from 
a mortgage lien, so as to place such legal 
title beyond the reach of any lien, statu- 
tory or otherwise, in the absence of a 
recording act treating such as an equi- 
table mortgage. Manchester Motors, Inc. 
v. F & M Bank, 91 Ga. App. 811, 87 S.E.2d 
342, 1955 Ga. App. LEXIS 870 (1955). 

Security deeds and trust deeds dis- 
tinguished. See In re Lookout Mt. Hotel 
Co., 50 F.2d 421, 1931 U.S. Dist. LEXIS 
1402 (D. Ga.), rev'd, 53 F.2d 463, 1931 
U.S. App. LEXIS 2691 (5th Cir. 1931). 

Bill of sale not pledge. — A bill of sale 
transferring title to a discount company of 
certain household furniture of the plain- 
tiff as collateral security for a loan is not a 
mere pledge, but legal title is in the credi- 
tor subject to the right of the debtor to a 
reconveyance upon the debtor’s payment 
of the debt in compliance with the terms of 
the contract. Jones v. Brown, 108 Ga. App. 
776, 134 S.E.2d 440, 1963 Ga. App. LEXIS 
770 (1963). 

Absolute deed cannot be shown to 
be mortgage. — A deed absolute on its 
face and accompanied with possession of 
property by defendant, could not, under 
the state of the pleadings, be proved by 
parol to be only a mortgage given for the 
purpose of securing a debt. Mitchell v. 
Fullington, 83 Ga. 301, 9 S.E. 1083, 1889 
Ga. LEXIS 52 (1889). 

Creation of trust to pay note. — The 
creation of a trust for the purpose of 
paying a note is the same in effect as the 
insertion of a defeasance clause in the 
instrument; and this being true, such in- 
strument is a mortgage, and not a bill of 
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sale. Ward v. Lord, 100 Ga. 407, 28 S.E. 
446, 1897 Ga. LEXIS 74 (1897). 

Mortgage in form of security deed. 
— An instrument in the usual form of a 
security deed under O.C.G.A. § 44-14-60, 
but containing a clause providing that 
should the grantor “faithfully perform and 
keep all the covenants and agreements 
herein set out, this conveyance shall 
cease, determine, and be void,” is a mort- 
gage, and not a deed. Massillon Engine & 
Thresher Co. v. Burnett, 19 Ga. App. 487, 
91 S.E. 786, 1917 Ga. App. LEXIS 183 
(1917). 

O.C.G.A. § 44-14-60 not exclusive for 
conveyance of absolute title to a creditor 
to secure a debt. Roland v. Coleman & Co., 
76 Ga. 652, 1886 Ga. LEXIS 79 (1886); 
Ward v. Lord, 100 Ga. 407, 28 S.E. 446, 
1897 Ga. LEXIS 74 (1897). 

Compliance with section. — A fail- 
ure to comply strictly with the provisions 
of O.C.G.A. § 44-14-60 does not necessar- 
ily make a conveyance given to secure a 
debt a mortgage. Williamson v. Orient Ins. 
Co., 100 Ga. 791, 28 S.E. 914, 1897 Ga. 
LEXIS 144 (1897). 

Equitable mortgages. — If a deed is 
not made under O.C.G.A. § 44-14-60, but 
is made for the purpose of securing a debt, 
it would be what was known before the 
passage of the Act embodied in O.C.G.A. 
§ 44-14-60, as an equitable mortgage, 
conveying the title of the land with the 
equitable right of redemption. Mitchell v. 
Fullington, 83 Ga. 301, 9 S.E. 1083, 1889 
Ga. LEXIS 52 (1889). 

Effect of defeasance clause. — 
Where a written instrument which pur- 
ports to be a bill of sale passing the title as 
security for a debt contains a defeasance 
clause, the instrument is a mortgage, and 
the title, which under the language of the 
instrument purports to pass, does not 
pass to the vendee. Grady v. T.I. Harris, 
Inc., 41 Ga. App. 111, 151 S.E. 829, 1930 
Ga. App. LEXIS 474 (1930); Personal Fin. 
Co. v. Bailie, 43 Ga. App. 245, 158 S.E. 
436, 1931 Ga. App. LEXIS 283 (1931). 

Effect of referring to “this mort- 
gage.” — Where an instrument was de- 
scribed as “this mortgage,” it was the 
intention of the parties that the instru- 
ment be construed to be a mortgage. 
Massillon Engine & Thresher Co. v. Bur- 
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nett, 19 Ga. App. 487, 91 S.E. 786, 1917 
Ga. App. LEXIS 183 (1917). 

Effect of reciting that “this is a 
deed.” — A bill of sale of personalty to 
secure the payment of a debt, which re- 
cites that “this is a deed conveying title, 
and a bond to reconvey is this day given,” 
is not a mortgage, but a conveyance under 
0.C.G.A. § 44-14-60. Watts v. Wight Inv. 
Co., 25 Ga. App. 291, 103 S.E. 184, 1920 
Ga. App. LEXIS 747 (1920). 

Instrument securing endorser. — 
An instrument otherwise in the form of a 
security deed is not a mortgage merely 
because it recites that it was given to 
secure an endorser upon a described note. 
The relationship of the parties does not 
make it a mortgage, nor is such recital a 
defeasance clause whereby the instru- 
ment should be treated as a mortgage and 
not as a security deed. Richey v. First 
Natl Bank, 180 Ga. 751, 180 S.E. 740, 
1935 Ga. LEXIS 550 (1935). 

Title not placed in grantor. — Where 
a warranty deed to secure a debt contains 
no defeasance clause, and no bond to re- 
convey is executed contemporaneously 
therewith — the grantee being given the 
power to sell the land at public outcry 
upon default in the payment of the debt — 
it is not necessary that title be again 
placed in the grantor in order to bring the 
property to sale. Penn Mut. Life Ins. Co. v. 
Donalson, 177 Ga. 84, 169 S.E. 337, 1933 
Ga. LEXIS 122 (1938). 

Conveyance for indemnification. — 
A conveyance of real property, which re- 
cites that it is given for the purpose of 
indemnifying the grantee against loss re- 
sulting from an outstanding “mortgage” 
upon other property which the same 
grantor had conveyed to the same 
grantee, which contains no habendum 
clause and which provides that when the 
mortgage referred to is paid, “then this 
deed shall be null and void,” and which 
further provides that when this mortgage 
is paid “this deed shall become null and 
void and cancelled on the record and sur- 
rendered to” the grantor, is not a security 
deed passing title to the grantee, but is a 
mortgage only. Camp v. Teal, 44 Ga. App. 
829, 163 S.E. 233, 1932 Ga. App. LEXIS 
543 (1932). 

Reversion of title. — Where an in- 
strument was denominated a bill of sale 
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for personalty and was given to secure a 
debt, as provided in O.C.G.A. § 44-14-60, 
yet where it contained a stipulation that 
the title to the personalty was put into the 
vendee until the debt was paid in full, this 
stipulation, by its terms, terminated the 
title to the vendee on the payment of the 
debt, and, when the debt was paid, the 
title reverted to the vendor; the instru- 
ment, therefore, was a mortgage only, and 
created only a lien upon the personalty, 
and passed no title thereto. Hix v. Wil- 
liams, 42 Ga. App. 143, 155 S.E. 355, 1930 
Ga. App. LEXIS 264 (1930). 

Because a security deed did not specify 
a fixed period for repayment or state that 
the security interest was perpetual under 
O.C.G.A. § 44-14-80(a), title to the prop- 
erty reverted to the grantor after seven 
years and the grantee’s security interest 
in the property was lost. Vineville Capital 
Group, LLC v. McCook, 329 Ga. App. 790, 
766 S.E.2d 156, 2014 Ga. App. LEXIS 781 
(2014). 

Estoppel after allegation that in- 
strument is deed. — Where the holder of 
a promissory note, secured by an instru- 
ment purporting to be a deed, obtains a 
judgment thereon, stating in the holder’s 
declaration that the instrument is a deed, 
the holder will not afterwards be heard to 
allege that the instrument is a mortgage 
and not a deed passing title. McCandless 
v. Yorkshire Guarantee & Sec. Corp., 101 
Ga. 180, 28 S.E. 663, 1897 Ga. LEXIS 189 
(1897). 

Illustrations. — Under O.C.G.A. § 44- 
14-60 a bill of sale of personalty to secure 
a debt, although it contains a clause to 
reconvey the property upon the payment 
of the debt, is not a mortgage, but is an 
absolute conveyance of the property, and 
passes title to the same until the debt is 
fully paid. Hill v. Marshall, 18 Ga. App. 
652, 90 S.E. 175, 1916 Ga. App. LEXIS 
1169 (1916). 

Where an instrument recited that, 
whereas, the subscriber bargained, sold, 
transferred, and conveyed to C. all the 
stock of goods in a certain store, etc., that 
delivery was dispensed with, and that the 
goods were to remain in the subscriber’s 
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possession until default in the payment of 
the note and interest, during which time 
the subscriber was to be a bailee for hire, 
and on default was to deliver the property 
to C., it was a deed to secure a debt under 
O.C.G.A. § 44-14-60, and not a chattel 
mortgage. In re Caldwell, 178 F. 377, 1910 
U.S. Dist. LEXIS 337 (D. Ga. 1910). 


Rights of Grantor 


In general. — While deeds to secure 
debt do pass title to the property by which 
the debt is secured, such a deed does not 
divest the grantor in such deed of all the 
grantor’s rights and interest in the prop- 
erty. Barnard v. Barnard, 91 Ga. App. 502, 
86 S.E.2d 533, 1955 Ga. App. LEXIS 787 
(1955). 

Right of possession and redemp- 
tion. — The grantor in a deed under 
O.C.G.A. § 44-14-60 retains the right of 
possession and the right of redemption by 
payment of the debt, and consequently an 
equitable estate in the land which may be 
assigned or subjected to payment of grant- 
or’s debts. Citizens’ Bank v. Taylor, 155 
Ga. 416, 117 S.E. 247, 1923 Ga. LEXIS 85 
(1923); Uvalda Naval Stores Co. v. Cullen, 
165 Ga. 115, 139 S.E. 810, 1927 Ga. 
LEXIS 316 (1927); Citizens & S. Bank v. 
Realty Sav. & Trust Co., 167 Ga. 170, 144 
S.E. 893, 1928 Ga. LEXIS 120 (1928); 
Federal Land Bank v. St. Clair Lumber 
Co., 58 Ga. App. 532, 199 S.E. 337, 1938 
Ga. App. LEXIS 42 (1938); Bell v. Allied 
Fin. Co., 215 Ga. 631, 112 S.E.2d 609, 
1960 Ga. LEXIS 284 (1960). 

Possession. — O.C.G.A. § 44-14-60 
contemplates that the grantor might re- 
main in possession of the property. Tift & 
Co. v. Dunn, 80 Ga. 14, 5 S.E. 256, 1887 
Ga. LEXIS 311 (1887). 

Grantor remaining in possession. — 
Where one executes a security deed and 
remains in possession of the land de- 
scribed in the deed, that person’s posses- 
sion is under the grantee in the security 
deed and is not adverse to the title, and 
neither prescription nor the statute of 
limitations is available as a defense to an 
action in ejectment founded on the secu- 
rity deed. Thomas v. Stedham, 208 Ga. 
603, 68 S.E.2d 560, 1952 Ga. LEXIS 273 
(1952). 

Right of redemption. — When one 
has borrowed a sum of money and con- 
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veyed land to the lender as security for the 
payment of the debt, and received from 
the grantee a bond conditioned to recon- 
vey on the payment of the debt, the inter- 
est pertaining to such land which the 
grantor thereafter possesses, until the 
debt is paid, is the right to redeem. Wil- 
liams & Bessinger v. Foy Mfg. Co., 111 Ga. 
856, 36 S.E. 927, 1900 Ga. LEXIS 835 
(1900). 

Nature of right to redeem. — The 
right to redeem is an equitable estate in 
the land, and may be sold and conveyed, 
subject to the paramount right of the 
original grantee to have all of the land 
appropriated to the payment of grantee’s 
debt. Williams & Bessinger v. Foy Mfg. 
Co., 111 Ga. 856, 36 S.E. 927, 1900 Ga. 
LEXIS 835 (1900). 

How land redeemed. — To redeem 
land, held by absolute legal title as secu- 
rity for a debt under O.C.G.A. § 44-14-60, 
the debt must be paid or tendered; and, 
generally, a tender will be effective, 
though delayed till after the creditor has 
recovered possession of the premises by 
action. Broach v. Barfield, 57 Ga. 601, 
1876 Ga. LEXIS 177 (1876). 

No leviable interest. — A security 
deed leaves the grantor no interest in land 
which can be subjected to levy and sale by 
a creditor whose judgment was obtained 
after the deed was executed. Shumate v. 
McLendon, 120 Ga. 396, 48 S.E. 10, 1904 
Ga. LEXIS 565 (1904); Bennett Lumber 
Co. v. Martin, 182 Ga. 491, 64 S.E. 484, 
1909 Ga. LEXIS 340 (1909); Penn Mut. 
Life Ins. Co. v. Donalson, 177 Ga. 84, 169 
S.E. 337, 1933 Ga. LEXIS 122 (1933); 
Dean v. Andrews, 236 Ga. 648, 225 S.E.2d 
38, 1976 Ga. LEXIS 972 (1976). 

Equitable interest. — A security deed 
to land conveys the legal title to the 
vendee, and the rights of the vendee can- 
not be affected by subsequent acts of con- 
veyance by the vendor to third parties. 
But the vendor has such an equitable 
interest in the premises conveyed as that 
the vendor may create a valid second 
security deed, or lien, subject to the para- 
mount right of the original grantee to 
have all the land appropriated to the pay- 
ment of grantee’s debt. Cook v. Georgia 
Fertilizer & Oil Co., 154 Ga. 41, 113 S.E. 
145, 1922 Ga. LEXIS 302 (1922). 

Condition precedent to equitable 
relief by grantor. — Before a borrower 
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who has executed a deed under O.C.G.A. 
§ 44-14-60 can have affirmative equitable 
relief, such as injunction to prevent exer- 
cise of the power of sale by the grantee in 
such security deed, the borrower must pay 
or tender to such grantee the principal 
and lawful interest due. Liles v. Bank of 
Camden County, 151 Ga. 483, 107 S.E. 
490, 1921 Ga. LEXIS 304 (1921). 

Judgment against grantor. — An ab- 
solute deed, though made as a security for 
a debt, passes title under O.C.G.A. § 44- 
14-60, and a judgment subsequently ren- 
dered against the grantor, has no lien on 
the land which can be enforced by levy 
and sale until the title can become rein- 
vested by redemption. Groves v. Williams, 
69 Ga. 614, 1882 Ga. LEXIS 276 (1882). 

Effect of sale. — A sale under the 
powers contained in a deed to secure debt 
divests the grantor of all title, and right of 
equity of redemption, to the lands de- 
scribed in the deed. Cummings v. Johnson, 
218 Ga. 559, 129 S.E.2d 762, 1963 Ga. 
LEXIS 261 (1963). 

Effect of bankruptcy. — Title by vir- 
tue of a deed under O.C.G.A. § 44-14-60 
was not divested by the subsequent volun- 
tary bankruptcy of the grantor, and grant- 
or’s consequent discharge from all debts. 
Broach v. Barfield, 57 Ga. 601, 1876 Ga. 
LEXIS 177 (1876); Thomas v. Stedham, 
208 Ga. 603, 68 S.E.2d 560, 1952 Ga. 
LEXIS 273 (1952). 

Effect of homestead on title. — Title 
under O.C.G.A. § 44-14-60 was not di- 
vested by the bankrupt causing the land 
to be set apart in bankruptcy as the bank- 
rupt’s homestead exemption. Broach v. 
Barfield, 57 Ga. 601, 1876 Ga. LEXIS 177 
(1876). 

Right to homestead. — A conveyance 
to secure a debt, made under O.C.G.A. 
§ 44-14-60, passes title, and defeats all 
right to homestead in the land covered by 
such a deed. Isaacs v. Tinley, 58 Ga. 457, 
1877 Ga. LEXIS 142 (1877). See also, 
Johnson v. Griffin Banking & Trust Co., 55 
Ga. 691, 1876 Ga. LEXIS 459 (1876); 
Christopher v. Williams, 59 Ga. 779, 1877 
Ga. LEXIS 393 (1877); Kirby v. Reese, 69 
Ga. 452, 1882 Ga. LEXIS 243 (1882); 
Morgan v. Community Loan & Inv. Co., 
195 Ga. 675, 25 S.E.2d 418, 1943 Ga. 
LEXIS 550 (1943). 
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Right to contest deed. — The right to 
contest the validity of a security deed on 
the ground that the notes secured by the 
deed contain usury is personal to the 
maker of the security deed, the maker’s 
representatives and privies. A stranger in 
interest will not be heard in an attack on 
a title claimed to be void for usury. Dick- 
enson v. Williams, 151 Ga. 71, 105 S.E. 
841, 1921 Ga. LEXIS 153 (1921). 

Rights of grantor’s lessee. — Where 
the leasehold of the plaintiff is under one 
who, by making a security deed to a credi- 
tor under O.C.G.A. § 44-14-60, has di- 
vested himself of the legal title, and the 
plaintiff has no more than a mere posses- 
sion of the land upon which the trespass is 
alleged to have been committed, plaintiff 
cannot maintain an action for damages to 
the realty. Flowers Lumber Co. v. Bush, 18 
Ga. App. 269, 89 S.E. 344, 1916 Ga. App. 
LEXIS 278 (1916). 


Rights of Grantee 


In general. — The interest which a 
grantee takes under a deed executed un- 
der this law is not absolute in its broadest 
sense, but is restricted to holding title as 
security for the debt. For that purpose it 
places legal title out of the grantor, but on 
payment of the debt the right of the 
grantee to hold it ceases. It is a species of 
security effective from the date of the 
instrument when duly recorded, and is 
enforceable against the property by levy 
and sale under proceedings elsewhere pro- 
vided for in the Code. Harvard v. Davis, 
145 Ga. 580, 89 S.E. 740, 1916 Ga. LEXIS 
408 (1916); Trust Co. v. Mobley, 40 Ga. 
App. 468, 150 S.E. 169, 1929 Ga. App. 
LEXIS 589 (1929). 

Options of holder of deed. — One 
holding a deed to secure debt under 
O.C.G.A. § 44-14-60 has the option of 
pursuing the statutory method of suing on 
the indebtedness, obtaining a judgment, 
executing a quitclaim deed to the debtor 
and filing the same for record for purposes 
of levy, and having the land sold under the 
judgment or the security deed may be 
foreclosed as an equitable mortgage. Ry- 
als v. Lindsay, 176 Ga. 7, 167 S.E. 284, 
1932 Ga. LEXIS 369 (1932). 
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Grantee has leviable interest. — The 
holder of a subsisting security deed has 
the legal title to the property, and such 
title may be levied on as the holder’s 
property to satisfy an execution against 
the holder. Parrott v. Baker, 82 Ga. 364, 9 
S.E. 1068, 1889 Ga. LEXIS 384 (1889); 
Richey v. First Natl Bank, 180 Ga. 751, 
180 S.E. 740, 1935 Ga. LEXIS 550 (1935). 

A grantee has standing to enforce 
restrictive covenants against an out- 
sider, and there is no need for the grantee 
to show actual benefit or injury to enforce 
this right. Turner Adv. Co. v. Garcia, 252 
Ga. 101, 311 S.E.2d 466, 1984 Ga. LEXIS 
598, cert. denied, 469 U.S. 824, 105 S. Ct. 
101, 83 L. Ed. 2d 46, 1984 U.S. LEXIS 
3146 (1984). 

Fee simple. — Unlike a mortgagee, 
who acquires only a lien, the grantee, or 
holder of a security deed in Georgia ac- 
quires the fee simple title to the property, 
subject to the right of the grantor, who is 
known as the equity owner, to reacquire 
the fee simple title upon satisfying the 
terms of the security deed. Sayers v. For- 
syth Bldg. Corp., 417 F.2d 65, 1969 U.S. 
App. LEXIS 10696 (5th Cir. 1969). 

Right of trover action. — The grantee 
in a bill of sale, given for the purpose of 
securing a present, past or future indebt- 
edness, has an interest in the pledged 
property which will support an action of 
trover against any one who wrongfully 
converts the same to the grantee’s use, 
and in a proceeding instituted for that 
purpose the grantee may elect to take a 
money verdict, and in such a case where 
an election to take a money verdict is 
made, the measure of damages is either 
the highest proved value of the pledged 
property between the date of conversion 
and the trial, or the value of the property 
at the time of conversion, with interest or 
hire thereon; but subject, however, to the 
condition that under neither choice can a 
recovery be had for more than the amount 
of the debt for which the property stands 
as security. Rose City Foods, Inc. v. Bank 
of Thomas County, 207 Ga. 477, 62 S.E.2d 
145, 1950 Ga. LEXIS 618 (1950). 

Allegation of default. — While a bill 
of sale to secure debt will support an 
action in trover it is necessary to allege in 
the petition a default by the maker giving 
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the holder the right of possession, and in 
the absence of such an allegation, the 
petition is subject to general demurrer. 
American Nat’l Bank & Trust Co. v. Davis, 
104 Ga. App. 586, 122 S.E.2d 477, 1961 
Ga. App. LEXIS 742 (1961). 

Right to recovery in ejectment. — A 
deed to secure a debt passes the legal title 
under O.C.G.A. § 44-14-60 and will au- 
thorize a recovery in ejectment. Dykes v. 
McVay, 67 Ga. 502, 1881 Ga. LEXIS 212 
(1881); Todd v. Morgan, 215 Ga. 220, 109 
S.E.2d 803, 1959 Ga. LEXIS 550 (1959). 

Ejectment after debt matures. — 
The vendee in a security deed, after the 
debt matures, can bring ejectment against 
the vendor upon the title put in the 
vendee by such deed. Carswell v. Har- 
tridge, 55 Ga. 412, 1875 Ga. LEXIS 441 
(1875); Biggers v. Bird, 55 Ga. 650, 1876 
Ga. LEXIS 447 (1876); Dykes v. McVay, 67 
Ga. 502, 1881 Ga. LEXIS 212 (1881); 
Bennett v. Green, 156 Ga. 572, 156 Ga. 
573, 119 S.E. 620, 1923 Ga. LEXIS 275 
(1928). 

Title as defense to ejectment. — A 
deed under O.C.G.A. § 44-14-60 passing 
title to the grantee therein named, for the 
purpose of securing a debt, can, after the 
maturity of the debt, be set up as out- 
standing title to defeat an action of eject- 
ment brought by one claiming under the 
grantor, if the possession of the defendant 
is connected with such title. Ashley v. 
Cook, 109 Ga. 653, 35 S.E. 89, 1900 Ga. 
LEXIS 279 (1900). 

Upon failure of debtor to pay debt 
at maturity. — The creditor may insti- 
tute action thereon and may pray for and 
obtain a special judgment subjecting the 
property described in the deed to the pay- 
ment of the debt. Jewell v. Walker, 109 Ga. 
241, 34 S.E. 337, 1899 Ga. LEXIS 620 
(1899). 

Failure to accept tender. — Where 
creditor has collateral, mortgage, or other 
form of security upon property of the 
debtor, failure to accept a lawful tender 
discharges the lien which was intended to 
secure payment. Thurman v. Lee, 181 Ga. 
408, 182 S.E. 609, 1935 Ga. LEXIS 102 
(1935). 

Condition precedent to levy. — In 
order for a creditor to levy an execution 
upon property covered by a valid bill of 
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sale made to secure a debt under O.C.G.A. 
§ 44-14-60, the creditor must first redeem 
the property by paying off in full the 
security debt, and a levy made without a 
compliance with such condition precedent 
is void. Bank of La Grange v. Rutland, 27 
Ga. App. 442, 108 S.E. 821, 1921 Ga. App. 
LEXIS 952 (1921). 

Chattel attached to realty. — Where 
furnace was a chattel attached to the 
realty of the grantee in the security deed 
as an “irremovable fixture,” and where, 
after the execution of the security deed, it 
is detached and carried away by the 
grantor in said deed, an action will lie for 
its recovery and the fact that it was sub- 
sequently attached to the realty of the 
grantor in another county and this realty 
was sold to an innocent purchaser does 
not deprive the innocent owner of the 
property merely because some other per- 
son may be innocent or ignorant of the 
plaintiffs ownership. Burpee v. Athens 
Prod. Credit Ass’n, 65 Ga. App. 102, 15 
S.E.2d 526, 1941 Ga. App. LEXIS 267 
(1941). 

Timber rights. — A deed under 
0.C.G.A. § 44-14-60 passes the title to the 
land and the timber growing thereon to 
the vendee. G. H. Ponder & Co. v. Mutual 
Benefit Life Ins. Co., 165 Ga. 366, 140 S.E. 
761, 1927 Ga. LEXIS 399 (1927); Federal 
Land Bank v. St. Clair Lumber Co., 58 Ga. 
App. 532, 199 S.E. 337, 1938 Ga. App. 
LEXIS 42 (1938). 

Effect of recording. — A duly filed 
and recorded deed to secure debt is notice 
of all the rights which the grantee has 
thereunder. Cummings v. Johnson, 218 
Ga. 559, 129 S.E.2d 762, 1963 Ga. LEXIS 
261 (1963). 

Land located in two counties. — 
Where a large body of land divided by a 
county line was conveyed as a whole to 
secure a debt, with bond for reconveyance, 
the creditor, after obtaining judgment, 
could have the entire tract levied on and 
sold in either county, neither being the 
county of the residence of the defendant in 
execution. Cade v. Larned, 99 Ga. 588, 27 
S.E. 166, 1896 Ga. LEXIS 452 (1896). 


Priorities 


In general. — An unrecorded bill of 
sale to secure debt is uniformly superior to 
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any lien arising by operation of law. Man- 
chester Motors, Inc. v. F & M Bank, 91 Ga. 
App. 811, 87 S.E.2d 342, 1955 Ga. App. 
LEXIS 870 (1955). 

Contractor’s lien. — Where the owner 
of property incumbered it with a security 
deed and a contractor’s lien, and thereaf- 
ter leased a portion of it to a third person 
for a term of years, the holders of the liens 
will be compelled to sell such property in 
such a manner as not capriciously, unnec- 
essarily, and unjustly to interfere with 
such leasehold interest. Western Union 
Tel. Co. v. Brown & Randolph Co., 154 Ga. 
229, 114 S.E. 36, 1922 Ga. LEXIS 339 
(1922). 

Materialman’s lien. — Where title to 
real estate is conveyed by a duly recorded 
deed to secure a debt under O.C.G.A. 
§ 44-14-60, and the grantee takes the 
deed and advances the money loaned, 
without notice and before the record of the 
materialman’s lien upon the property, the 
title thus acquired is superior to such lien. 
Bennett Lumber Co. v. Martin, 132 Ga. 
491, 64 S.E. 484, 1909 Ga. LEXIS 340 
(1909); Milner v. Wellhouse, 148 Ga. 275, 
96 S.E. 566, 1918 Ga. LEXIS 295 (1918); 
Guaranty Inv. & Loan Co. v. Athens Eng’g 
Co., 152 Ga. 596, 110 S.E. 873, 1922 Ga. 
LEXIS 225 (1922); Rivers v. Williams 
Bros. Lumber Co., 174 Ga. 262, 162 S.E. 
699, 1932 Ga. LEXIS 35 (1932). 

Laborers’ lien. — A security deed un- 
der O.C.G.A. § 44-14-60 is such a convey- 
ance of title as will defeat laborers’ liens 
upon the property embraced therein, if 
their creation was junior to this instru- 
ment, or if such deed was taken bona fide 
by the grantee and without notice of such 
liens. Bennett v. Green, 156 Ga. 572, 156 
Ga. 573, 119 S.E. 620, 1923 Ga. LEXIS 
275 (1923). 

Lease. — When property has been con- 
veyed by a grantor to secure a debt, and 
the grantee in the security deed reduces 
debt to judgment and files a quitclaim 
deed for the purpose of levy and sale, and 
the property is sold by the sheriff under 
the levy of the execution issued on such 
judgment, the lessee from the grantor 
under a lease junior to the security deed 
can at law be dispossessed by the sheriff 
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for the purpose of placing in possession 
the purchaser of the property at such sale; 
and this may be done notwithstanding the 
fact that the lease is older than the judg- 
ment, when it is junior to the security 
deed. Mattlage v. Mulherin’s Sons & Co., 
106 Ga. 834, 32 S.E. 940, 1899 Ga. LEXIS 
763 (1899). 

Year’s support and dower. — The 
title acquired under a deed under 
O0.C.G.A. § 44-14-60 is superior to the 
right to a year’s support, or dower, though 
such right to a year’s support and dower 
are superior to the lien of a mortgage. 
When a judgment has been obtained on 
any indebtedness secured by the deed, 
before the property can be levied upon and 
sold, there must be a reconveyance by the 
grantee to the grantor. Bennett Lumber 
Co. v. Martin, 132 Ga. 491, 64 S.E. 484, 
1909 Ga. LEXIS 340 (1909). 

Levy of fi. fa. — A fi. fa. issued upon a 
judgment rendered for a debt secured by a 
deed made under O.C.G.A. § 44-14-60 
cannot be levied upon the realty conveyed 
as security until after the creditor has 
executed, filed, and had recorded a deed 
reconveying the property to the debtor; 
and a sale by the sheriff to the creditor, 
the levy having been made after the ex- 
ecution of such deed, but before it was 
either filed or recorded, is utterly void. 
National Bank v. Danforth, 80 Ga. 55, 7 
S.E. 546, 1887 Ga. LEXIS 322 (1887). 

Where the plaintiff in fi. fa. has filed a 
deed under O.C.G.A. § 44-14-60 for the 
purpose of having the land levied upon 
which had been conveyed to plaintiff by 
plaintiffs debtor as security for the debt, 
the sheriff, though the fi. fa. issued from a 
justice’s court, may make the levy without 
making a search for personal property or 
making an entry upon the fi. fa. that no 
such property can be found. Bennett v. 
McConnell, 88 Ga. 177, 14 S.E. 208, 1891 
Ga. LEXIS 320 (1891). 

Lien of secured creditor attaching 
to proceeds of sale. — Where a creditor, 
whose debt was secured by a conveyance 
of land under O.C.G.A. § 44-14-60, ob- 
tained judgment, reconveyed the land to 
the debtor, and subsequently acquiesced 
in a sale of the land under an execution in 
favor of another creditor, and claimed the 
proceeds of such sale in the sheriffs 
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hands, the lien of the secured creditor 
attached to such proceeds, and the pur- 
chaser at the sheriffs sale acquired an 
unencumbered title. Marshall v. Hodg- 
kins, 99 Ga. 592, 27 S.E. 748, 1896 Ga. 
LEXIS 455 (1896). 

Specifying lien on face of pleadings. 
— While it is the better practice, it is not 
essential, in suits upon notes secured by 
deed under O.C.G.A. § 44-14-60, to 
specify or declare a lien on the face of the 
pleadings or the judgment therein, in or- 
der to sell the land under execution by 
filing a deed reconveying the land, and to 
subject it to the special contract lien. The 
proof of the special lien may be made 
aliunde the face of the judgment or the 
pleadings on the note sued. Spradlin v. 
Kramer, 146 Ga. 396, 91 S.E. 409, 1917 
Ga. LEXIS 322 (1917). 

Effect of failure to record. — The 
court does not err in awarding money to a 
judgment creditor, upon a levy, where it 
does not appear that the defendant repaid 
any of the money borrowed, or that the 
lender conveyed back the land and filed 
the deed in the clerk’s office. Osborne v. 
Hill, 91 Ga. 137, 16 S.E. 965, 1892 Ga. 
LEXIS 535 (1892). 

Status of surety. — The surety cannot 
sustain a claim to the property where it is 
levied on as that of the principal under an 
execution against the principal in favor of 
another creditor. Bank of Trion v. Parker, 
43 Ga. App. 686, 160 S.E. 128, 1931 Ga. 
App. LEXIS 513 (1931). 

No judgment lien shown. — Trial 
court erred by granting summary judg- 
ment to a judgment lienholder because 
the lienholder did not establish as a mat- 
ter of law that the lienholder had any 
legal or equitable interest in the property 
at any time after a quitclaim deed was 
executed; because the record did not es- 
tablish that the lienholder had any own- 
ership interest in the property upon which 
the right to seize assets could attach, the 
trial court erred in finding that the lien- 
holder held a judgment lien against the 
property. Wells Fargo Bank, N.A. v. 
Twenty Six Properties, LLC, 325 Ga. App. 
662, 754 S.E.2d 630, 2014 Ga. App. LEXIS 
46 (2014). 


Transfer or Assignment 


Rights of transferee. — A transferee 
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of the grantee named in the security deed 
occupies the position of such grantee as 
against the grantor and those claiming 
under the grantor. Gilliard v. Johnston & 
Miller, 161 Ga. 17, 129 S.E. 434, 1925 Ga. 
LEXIS 293 (1925). 

Assignee of a security deed has le- 
gal title to the property, subject to the 
right of the grantor to have the realty 
reconveyed to the grantor upon payment 
of the debt. Regante v. Reliable-Triple Cee 
of N.J., Inc., 251 Ga. 629, 308 S.E.2d 372, 
1983 Ga. LEXIS 944 (1983); Leathers v. 
McClain, 255 Ga. 378, 338 S.E.2d 666, 
1986 Ga. LEXIS 510 (1986). 

Equitable interest of assignee. — 
While an assignment of a promissory note, 
or other evidence of indebtedness, secured 
by a deed to land executed under the 
provisions of O.C.G.A. § 44-14-60, does 
not pass to the assignee a legal title to the 
land itself, such assignee has an equitable 
interest in the security effectuated by the 
deed. Van Pelt v. Hurt, 97 Ga. 660, 25 S.E. 
489, 1895 Ga. LEXIS 548 (1895). 

Enforcement of transferee’s lien. — 
Where the transferee of the debt secured 
by a deed reduces the same to judgment, 
all that is essential to the enforcement of a 
special lien in the transferee’s favor is the 
rendition of a general judgment thereon, 
the conveyance by the vendee in the secu- 
rity deed to the defendant of the lands 
embraced therein, and proof aliunde that 
such judgment was rendered upon the 
secured debt. Lively v. Oberdorfer, 216 Ga. 
673, 119 S.E.2d 27, 1961 Ga. LEXIS 308 
(1961). 

Bad faith acted to lift automatic 
stay of bankruptcy. — Because a debtor 
filed a second bankruptcy petition for the 
express purpose of delaying and frustrat- 
ing the legitimate efforts of a secured 
creditor to enforce its right of foreclosure, 
the debtor was found to have not acted in 
good faith under 11 U.S.C. § 362(g); thus, 
cause existed to annul or lift the auto- 
matic stay pursuant to 11 U.S.C. § 362(d). 
GRP Fin. Servs. Corp. v. Olsen (In re 
Olsen), No. 06-66198-MGD, 2007 Bankr. 
LEXIS 614 (Bankr. N.D. Ga. Jan. 8, 2007). 

Written transfer of deed itself and 
rights of grantee. — While the transfer 
of negotiable promissory notes secured by 
an absolute conveyance of land made un- 
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der O.C.G.A. § 44-14-60, although the 
transfer be made by endorsement of the 
payee without recourse upon the payee, 
will not discharge the land from the in- 
cumbrance placed upon it by the deed, yet 
a mere written transfer, endorsed upon 
the deed, of the deed itself and the rights 
of the grantee therein (the payee of the 
note) will not pass title to the land out of 
the grantee and into the endorsee of the 
notes, as to enable the latter to convey the 
land back to the debtor who executed the 
deed to secure the notes. Henry v. McAl- 
lister, 93 Ga. 667, 20 S.E. 66, 1894 Ga. 
LEXIS 382 (1894). 

Transfer of negotiable notes. — 
Where a vendor of land takes notes for the 
purchase money, securing their payment 
by reservation of title personally, which 
notes the vendor afterwards transfers 
without recourse and without any trans- 
fer of the reserve title to a third party, this 
operates as a payment of the purchase 
money, the vendee’s equity becomes com- 
plete, and the vendor ceases to hold any 
interest in the land. Cade v. Jenkins, 88 
Ga. 791, 15 S.E. 292, 1892 Ga. LEXIS 103 
(1892); Henry v. McAllister, 93 Ga. 667, 20 
S.E. 66, 1894 Ga. LEXIS 382 (1894). 

Where a deed was given under the pro- 
visions of O.C.G.A. § 44-14-60 to secure 
the payment of a promissory note, and the 
original payee afterwards transferred the 
note without recourse, at the same time 
conveying to the assignee the title to the 
land described in the security deed, the 
latter was entitled to all the rights of the 
original payee of the note, and all the 
remedies for enforcing the same. Hunt v. 
New England Mtg. Sec. Co., 92 Ga. 720, 19 
S.E. 27, 1893 Ga. LEXIS 238 (1893); 
Henry v. McAllister, 93 Ga. 667, 20 S.E. 
66, 1894 Ga. LEXIS 382 (1894); Gillispie v. 
Hunt, 145 Ga. 490, 89 S.E. 519, 1916 Ga. 
LEXIS 378 (1916). 

The transfer of a negotiable promissory 
note secured by a deed under the provi- 
sions of O.C.G.A. § 44-14-60 although the 
transfer be made by endorsement of the 
payee on the note without recourse upon 
the payee, will not discharge the land 
from the encumbrance placed upon it by 
the deed. Henry v. McAllister, 93 Ga. 667, 
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20 S.E. 66, 1894 Ga. LEXIS 382 (1894); 
Milner v. Wellhouse, 148 Ga. 275, 96 S.E. 
566, 1918 Ga. LEXIS 295 (1918). 

Where transferee accepts bond as 
security for an additional loan subject 
to that specified in the loan deed, the 
transferee acquires such an equitable in- 
terest in the land as will entitle the trans- 
feree on sale of the property under the 
loan deed to a sufficient amount of the 
proceeds after discharge of the debt se- 
cured by the loan deed to satisfy the 
transferee’s debt; and the transferee’s 
right will attach from the time the trans- 
feree receives the transfer, and be supe- 
rior to a subsequent materialman’s lien. 
Guaranty Inv. & Loan Co. v. Athens Eng’g 
Co., 152 Ga. 596, 110 S.E. 873, 1922 Ga. 
LEXIS 225 (1922). 

Subsequent incumbrance of same 
property by grantor, whether by secu- 
rity deed or mortgage executed by the 
grantor named in the prior security deed 
while the grantor retains an equitable 
estate in the land, will operate upon that 
equitable estate. Citizens’ Bank v. Taylor, 
155 Ga. 416, 117 S.E. 247, 1923 Ga. 
LEXIS 85 (1923). 


Foreclosure 


Equitable foreclosure. — Where se- 
curity deed, executed subsequent to two 
deeds to secure debt, was made to secure 
an indebtedness represented by a promis- 
sory note, and on its face recited the debt 
and the purpose to secure it, the creditor 
could foreclose the deed as an equitable 
mortgage, although the grantor therein 
had been discharged as a bankrupt from 
the payment of debts. Pusser v. A. J. 
Thompson & Co., 132 Ga. 280, 64 S.E. 75, 
1909 Ga. LEXIS 77 (1909); Smith v. Farm- 
ers’ Bank, 165 Ga. 470, 141 S.E. 203, 1928 
Ga. LEXIS 11 (1928). 

A deed to secure debt may be foreclosed 
as an equitable mortgage. Lively v. Ober- 
dorfer, 216 Ga. 673, 119 S.E.2d 27, 1961 
Ga. LEXIS 308 (1961). 

Suit barred by statute of limita- 
tions. — Where a deed under seal was 
made conveying title in order to secure an 
indebtedness represented by a promissory 
note, under O.C.G.A. § 44-14-60, and on 
its face it recited the debt and the purpose 
to secure it, although suit on the note 
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became barred by the statute of limita- 
tions, the creditor could foreclose the deed 
as an equitable mortgage within 20 years 
from its execution. Pusser v. A. J. Thomp- 
son & Co., 132 Ga. 280, 64 S.E. 75, 1909 
Ga. LEXIS 77 (1909). 

Usurious conveyance. — A convey- 
ance made under O.C.G.A. § 44-14-60 to 
secure a debt, and which is void as title on 
account of usury, cannot be foreclosed as 
an equitable mortgage. Broach v. Smith, 
75 Ga. 159, 1885 Ga. LEXIS 88 (1885). 

Foreclosure as mortgage in federal 
court. — A deed absolute in form, given 
as security for a loan of money, and ex- 
ecuted contemporaneously with the debt- 
or’s notes and with a bond to reconvey, 
given by the grantee, all in accordance 
with the provisions of O.C.G.A. § 44- 
14-60 et seq., may be foreclosed as a 
mortgage, by an action in equity in a 
federal court, notwithstanding that these 
provisions give a special remedy at law; 
for the equity jurisdiction of the federal 
courts cannot be limited by state legisla- 
tion. Ray v. Tatum, 72 F. 112, 1896 U.S. 
App. LEXIS 1683 (5th Cir. 1896). 

A deed to real estate, given to secure a 
debt, may be foreclosed by the grantee as 
a mortgage, notwithstanding a provision 
therein that it is to be construed as a deed 
passing title, and not as a mortgage, such 
provision being one for the benefit of the 
grantee, which the grantee may waive at 
the grantee’s election. Merrihew v. Fort, 
98 F. 899, 1899 U.S. App. LEXIS 3442 
(C.C.D. Ga. 1899). 

The fact that the holder of a conveyance 
brings action to foreclose the same as a 
mortgage in a federal court does not 
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change its character to that of a plain 
mortgage, which is only a security and 
passes no title, so as to let in the claim of 
the widow of the grantor to an allowance 
for support out of the property, but such 
an allowance made in proceedings to 
which the grantee was not a party can 
apply only to the grantor’s equity of re- 
demption. British & Am. Mtg. Co. v. Wor- 
rill, 168 F. 120, 1909 U.S. App. LEXIS 
5383 (C.C.D. Ga. 1909). 

Claims not barred as improper de- 
ficiency actions. — Trial court erred in 
ruling that a bank’s claims against bor- 
rowers and guarantors for breach of prom- 
issory notes were barred as improper de- 
ficiency actions under O.C.G.A. § 44-14- 
161(a) due to the bank’s failure to seek 
confirmation after the foreclosure auc- 
tions because although the bank con- 
ducted and bid at foreclosure auctions of 
the real property that secured the notes, 
the transfer of a borrower’s right of pos- 
session and the borrower’s equity of re- 
demption to the bank as the foreclosure 
sale purchaser never occurred; three days 
after the foreclosure auctions, the bank 
notified the borrowers that the bank re- 
scinded any actions taken with respect to 
foreclosure and that the foreclosures were 
not and would not be consummated, and 
by definition, the confirmation procedure 
had no application when there had been 
no foreclosure sale. Legacy Cmtys. Group, 
Inc. v. Branch Banking & Trust Co., 310 
Ga. App. 466, 713 S.E.2d 670, 2011 Ga. 
App. LEXIS 579 (2011), affd in part and 
rev'd in part, 290 Ga. 724, 723 S.E.2d 674, 
2012 Ga. LEXIS 300 (2012), vacated in 
part, 316 Ga. App. 496, 729 S.E.2d 612, 
2012 Ga. App. LEXIS 594 (2012). 


OPINIONS OF THE ATTORNEY GENERAL 


Grantor retains equitable rights. — 
Despite the strong language of O.C.G.A. 
§ 44-14-60, the grantor in a security deed 


retains certain equitable rights in the 
land. 1972 Op. Atty Gen. No. U72-105. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

23 Am. Jur. 2d, Deeds, §§ 3, 4. 55 Am. 
Jur. 2d, Mortgages, § 102 et seq. 
C.J.S. 

59 C.J.S., Mortgages, §§ 8 et seq., 28. 


ALR. 

Remedy of judgment creditor where 
debtor surrenders property to vendee un- 
der prior security deed, 36 A.L.R. 805. 

Extension of existing real estate mort- 


491 


44-14-60 


gage or deed of trust by subsequent agree- 
ment to cover additional indebtedness, 76 
A.L.R. 574. 

Excessive security for debt as affecting 
question of fraud upon creditors, 138 
A.L.R. 1051. 

Deed absolute on its face, with contem- 
poraneous agreement or option for repur- 
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chase by grantor, as mortgage vel non, 155 
A.L.R. 1104. 

Lien as estate or interest in land within 
venue statute, 2 A.L.R.2d 1261. 

Effect of supplying of description of 
property conveyed after manual delivery 
of deed or mortgage, 11 A.L.R.2d 1372. 


44-14-61. Signing of deeds to secure debt and bills of sale. 


In order to admit deeds to secure debt or bills of sale to secure debt to 
record, they shall be signed by the maker, attested by an officer as 
provided in Code Section 44-2-15, and attested by one other witness. 


History. 
Ga. L. 1884-85, p. 124, § 2; Civil Code 
1895, § 2773; Civil Code 1910, § 3308; 


Ga. L. 1931, p. 153, § 1; Code 1933, § 67- 
1302; Ga. L. 2015, p. 937, § 6/HB 322. 


JUDICIAL DECISIONS 


Applicability. — There is nothing in 
O.C.G.A. § 44-14-61 that in any way 
changes the rules governing the priority of 
conditional sales contracts and junior 
judgments; that section applies only to 
bills of sale to secure debt and security 
deeds. Parham v. Heath, 90 Ga. App. 26, 
81 S.E.2d 848, 1954 Ga. App. LEXIS 618 
(1954). 

Unwitnessed paper. — In the absence 
of fraud, a deed which on its face complies 
with all statutory requirements is entitled 
to be recorded, and once accepted and filed 
with the clerk for record, provides con- 
structive notice to the world of its exis- 
tence. Leeds Bldg. Prods. v. Sears Mortg. 
Corp., 267 Ga. 300, 477 S.E.2d 565, 1996 
Ga. LEXIS 920 (1996) (overruling White v. 
Magarahan, 1891 Ga. LEXIS 132, 87 Ga. 
217, 13 S.E. 509 (1891)); Propes v. Todd, 
89 Ga. App. 308, 79 S.E.2d 346, 1953 Ga. 
App. LEXIS 955 (1953). 

Because no unofficial witness attested 
to or acknowledged a security deed when 
debtor signed it, despite the recordation of 
the deed and a subsequent recordation of 
a scrivener’s affidavit attesting that the 
affiant, an attorney, was an unofficial wit- 
ness to the signing of the deed, under 
Georgia law, specifically, O.C.G.A. § 44- 
14-61, the deed was unperfected; subse- 
quent assignments of the security deed to 
a bank and then to the creditor were not 


equivalent to a perfected second security 
deed that acknowledged the first and, 
thus, did not cure the patent defect in the 
deed. Wash. Mut. Home Loans v. Year- 
wood, 318 B.R. 227, 2004 Bankr. LEXIS 
1965 (Bankr. M.D. Ga. 2004). 

Failure to properly attest security 
deed failed to provide notice of secu- 
rity interest. — Security deed in favor of 
a bank was not attested by an unofficial 
witness as required by Georgia law and 
was patently defective and, thus, the se- 
curity deed did not provide constructive or 
actual notice of any security interest. As 
an unattested security deed was equiva- 
lent to an unrecorded deed under Georgia 
law, a Chapter 7 trustee, in the trustee’s 
position as a hypothetical bona fide pur- 
chaser of real estate, had the power to 
avoid the transfer of the improperly at- 
tested deed, and the avoided lien was 
preserved for the benefit of the estate. 
Flatau v. Ga. Bank & Trust Co. of Augusta 
(In re Davis), No. 14-30349-JPS, No. 14- 
3033, 2014 Bankr. LEXIS 4588 (Bankr. 
M.D. Ga. Oct. 29, 2014). 

Unnotarized deed could not be re- 
corded. — Notary was required to place 
the notary seal on any notarial act, includ- 
ing attestation of the Bank Security Deed, 
and failure to do so rendered the Bank 
Security Deed ineligible for recordation 
because an officer as provided in O.C.G.A. 
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§ 44-2-15 did not attest to execution of the 
deed in accordance with O.C.G.A. § 44- 
14-61. To rule otherwise would make the 
requirements imposed on notary publics 
under O.C.G.A. § 45-17-6(a)(1) inappli- 
cable to the common notarial act of attest- 
ing to a security deed. Kelley v. Thomas- 
ville Nat’l Bank (In re Taylor), No. 16- 
70218- JTL, No. 16-07006, 2016 Bankr. 
LEXIS 4202 (Bankr. M.D. Ga. Dec. 7, 
2016). 

Effect of failure to record a mortgage 
or bill of sale to secure debt “shall be the 
same as is the effect of failure to record a 
deed of bargain and sale.” This changes 
the prior law with reference to those secu- 
rities so as to render such instruments, 
even though unrecorded, superior in rank 
to subsequent liens created by law. Man- 
chester Motors, Inc. v. F & M Bank, 91 Ga. 
App. 811, 87 S.E.2d 342, 1955 Ga. App. 
LEXIS 870 (1955). 

No priority unless recorded. — 
Where a bill of sale in its renewed form 
was for a larger amount than the balance 
due on the original instrument, in a con- 
test between it and the bill of sale held by 
the original holder, it would only have had 
priority in the amount that was still due 
on the original bill of sale at the time the 
same was renewed, only it if was properly 
recorded. Propes v. Todd, 89 Ga. App. 308, 
79 S.E.2d 346, 1953 Ga. App. LEXIS 955 
(1953). 

Properly attested adjustable rate 
rider did not validate improperly at- 
tested deed to secure debt; even though 
rider was incorporated into the terms of 
the deed, the deed itself remained improp- 
erly attested and ineligible for recorda- 
tion. Stone v. Decatur Fed. Sav. & Loan 
Ass’n (In re Fleeman), 81 B.R. 160, 1987 
Bankr. LEXIS 1958 (Bankr. M.D. Ga. 
1987). 

Security deed was improperly at- 
tested where it did not bear the signature 
of either an unofficial witness or a notary 
public, and recordation of the document 
was therefore ineffective to give actual or 
constructive notice. Updike v. First Fed. 
Sav. & Loan Ass’n, 93 B.R. 795, 1988 
Bankr. LEXIS 2041 (Bankr. M.D. Ga. 
1988). 

Attestation of security deed. — First 
sentence of O.C.G.A. § 44-14-33 and the 
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statutory recording scheme indicate that 
the word “duly” in the second sentence of 
§ 44-14-33 should be understood to mean 
that a security deed is “duly filed, re- 
corded, and indexed” only if the clerk 
responsible for recording determines, 
from the face of the document, that it is in 
the proper form for recording, meaning 
that it is attested or acknowledged by a 
proper officer and (in the case of real 
property) an additional witness; the Gen- 
eral Assembly chose to enact the 1995 
amendment to O.C.G.A. § 44-14-33 not as 
a freestanding Code provision but as an 
addition to a Code provision clearly refer- 
enced by O.C.G.A. § 44-14-61, and the 
General Assembly is presumed to have 
been aware of the existing state of the law 
when the legislature enacted the 1995 
amendment so the placement of the 
amendment makes complete sense. 
United States Bank Nat'l Ass’n v. Gordon, 
289 Ga. 12, 709 S.E.2d 258, 2011 Ga. 
LEXIS 271 (2011). 

Because an eight-paged security deed 
lacked the signature of an unofficial wit- 
ness, the deed was not in recordable form 
as required by O.C.G.A. § 44-14-33 and 
did not provide constructive notice, there- 
fore, the security deed was avoidable un- 
der 11 U.S.C. § 544 with regard to a 
debtor’s bankruptcy. Wells Fargo Bank, 
N.A. v. Gordon, 292 Ga. 474, 749 S.E.2d 
368, 2013 Ga. LEXIS 158 (2018). 

Affidavit signed by a notary testified to 
both execution and attestation of a secu- 
rity deed and, thus, substantially com- 
plied with the requirements of O.C.G.A. 
§ 44-2-18 to cure any defect in attestation 
under O.C.G.A. §§ 44-14-33 and 44-14-61 
caused by the notary’s signature appear- 
ing under the term “acknowledgement.” 
As the affidavit cured the defect, the secu- 
rity deed was eligible for recordation un- 
der Georgia law, and its recordation pro- 
vided constructive notice to a subsequent 
bona fide purchasers and, thus, a bank- 
ruptcy trustee could not use the trustee’s 
strong-arm powers to avoid the security 
deed. Kelley v. Wells Fargo Bank, N.A. (In 
re Perry), 565 B.R. 442, 2017 Bankr. 
LEXIS 256 (Bankr. M.D. Ga. 2017). 

Deed reference as notice of prior 
improperly attested deed. — Reference 
in a properly attested and recorded secu- 
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rity deed to a prior improperly attested 
and therefore “unrecorded” security deed 
provided notice of the existence of the first 
security deed. Updike v. First Fed. Sav. & 
Loan Ass’n, 93 B.R. 795, 1988 Bankr. 
LEXIS 2041 (Bankr. M.D. Ga. 1988). 
Rescission had no legal effect. — 
While the rescission was signed by two 
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witnesses and notarized in accordance 
with O.C.G.A. § 44-14-61, there was no 
evidence of the grantor conveying such an 
interest. Thus, the rescission had no legal 
effect. Mak v. Argent Mortg. Co., LLC, No. 
1:07-cv-02806-JOF, 2009 U.S. Dist. LEXIS 
84746 (N.D. Ga. Sept. 15, 2009). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 89, 90. 
C.J.S. 

59 C.J.S., Mortgages, §§ 110, 111. 
ALR. 

Imputation to attesting witness of no- 
tice of contents of instrument, 4 A.L.R. 
716. 


Effect of purported subscribing wit- 
ness’s denial or forgetfulness of signature 
by mark, 17 A.L.R. 1267. 

Sufficiency of certificate of acknowledg- 
ment, 25 A.L.R.2d 1124. 


44-14-62. Out-of-state deeds to secure debt and bills of sale. 


When executed outside this state, deeds to secure debt and bills of 
sale to secure debt shall be signed by the maker, attested by an officer 
as provided in Code Section 44-2-15, and attested by one other witness. 


History. 
Ga. L. 1931, p. 153, § 1; Code 1933, 


§ 67-1303; Ga. L. 2015, p. 937, § 7/HB 
322. 


JUDICIAL DECISIONS 


Applicability. — There is nothing in 
O.C.G.A. § 44-14-62 that in any way 
changes the rules governing the priority of 
conditional sales contracts and junior 
judgments; that section applies only to 
bills of sale to secure debt and security 
deeds. Parham v. Heath, 90 Ga. App. 26, 
81 S.E.2d 848, 1954 Ga. App. LEXIS 618 
(1954). 

Deed of trust. — Deed of trust to 
property in Georgia given as security for 
bonds which was executed out of the State 
of Georgia, and was attested by a notary 
public of that state and another witness 
was properly recorded. In re Lookout Mt. 
Hotel Co., 50 F.2d 421, 1931 U.S. Dist. 
LEXIS 1402 (D. Ga.), rev'd, 53 F.2d 463, 
1931 U.S. App. LEXIS 2691 (5th Cir. 
1931). 

Mere misdescription of bond in a 
mortgage to a surety executed under 
O.C.G.A. § 44-14-62 will not have the 


effect to render the mortgage invalid as a 
lien upon the property described, either as 
to the mortgagor personally or mortgag- 
or’s vendees. Emerson v. Knight, 130 Ga. 
100, 60 S.E. 255, 1908 Ga. LEXIS 237 
(1908). 

Vesting holder of security interest 
with title by filing. — When the plain- 
tiff, a Georgia citizen, filed a wrongful 
foreclosure action against, among others, 
a non-diverse defendant, the removing 
defendant met the defendant’s burden of 
showing that there was no possibility that 
the plaintiff could establish a cause of 
action against the non-diverse defendant 
because, although it arguably could be 
held liable for a violation of Georgia fore- 
closure statutes as a result of acting as 
foreclosure counsel for the lender, the 
lender, through the lender’s merger pre- 
decessor, appeared in the public record 
before the foreclosure sale. Jackson v. 
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Bank of Am., NA, 578 Fed. Appx. 856, 
2014 U.S. App. LEXIS 16196 (11th Cir. 
2014). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 89, 90. 
C.J.S. 

59 C.J.S., Mortgages, §§ 110, 111. 


ALR. 

Effect of purported subscribing wit- 
ness’s denial or forgetfulness of signature 
by mark, 17 A.L.R. 1267. 


44-14-63. [Effective until July 1, 2023. See note.] Recording of 
deeds to secure debt and bills of sale to secure debt; 
effect of failure to record. 


(a) Every deed to secure debt shall be recorded in the county where 
the land conveyed is located. Every bill of sale to secure debt shall be 
recorded in the county where the maker, if a resident of this state, 
resided at the time of its execution and, if a nonresident, in the county 
where the personalty conveyed is located. Deeds to secure debt or bills 
of sale to secure debt not recorded shall remain valid against the 
persons executing them. 


(b) A deed to secure debt shall not be recorded unless it includes the 
mailing address of the grantee thereof. Failure to comply with this 
provision shall not be a defense to any foreclosure or grounds to set 


aside any foreclosure of any deed to secure debt. 


History. 

Ga. L. 1884-85, p. 124, § 1; Civil Code 
1895, § 2772; Civil Code 1910, § 3307; 
Ga. L. 1931, p. 158, § 1; Code 1933, § 67- 
1305; Ga. L. 1989, p. 859, § 1; Ga. L. 2015, 
p. 937, § 8/HB 322. 

Delayed effective date. 

Code Section 44-14-63 is set out twice in 
this Code. This version is effective until 
July 1, 2023. For version effective July 1, 
2023, see the following version. 


Cross references. 

Imposition, rate, collection, and assess- 
ment of taxes, § 48-6-60 et seq. 
Law reviews. 

For comment on Manchester Motors, 
Inc. v. Farmers & Merchants Bank, 91 Ga. 
App. 811, 87 S.E.2d 342 (1955), see 18 Ga. 
B.J. 82 (1955). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
RECORDING 
Errect oF FAILURE To RECORD 
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General Consideration 


O.C.G.A. § 44-14-210 did not repeal 
O.C.G.A. § 44-14-63, nor did it alter its 
effect, it not being in conflict therewith. 
Cooke v. Adams Bros. Co., 148 Ga. 289, 96 
S.E. 499, 1918 Ga. LEXIS 307 (1918). 

Section applies to bills of sale and 
deeds to secure debts. — O.C.G.A. 
§ 44-14-63 by its express terms applies as 
well to a bill of sale of personalty to secure 
debt as to deeds of conveyance of realty to 
secure debt. Butler v. LaGrange Grocery 
Co., 29 Ga. App. 612, 116 S.E. 213, 1923 
Ga. App. LEXIS 140 (1923). 

Deed absolute in form. — Although a 
deed may have been on its face an abso- 
lute deed and expressed a valuable consid- 
eration, yet if it was given to secure a 
debt, falls under O.C.G.A. § 44-14-63. 
Cabot v. Armstrong, 100 Ga. 438, 28 S.E. 
123, 1897 Ga. LEXIS 80 (1897). 

Chattel mortgages. — Under 
0.C.G.A. § 44-14-63 a chattel mortgage to 
be valid as against other liens must be 
recorded. In re Smith, 281 F. 574, 1922 
U.S. Dist. LEXIS 1504 (D. Ga. 1922). See 
also Osborne v. Hill, 91 Ga. 137, 16 S.E. 
965, 1892 Ga. LEXIS 535 (1892). 

Necessity for record. — Prior to the 
passage of the act from which O.C.G.A. 
§ 44-14-63 was taken, recordation of a 
chattel mortgage was not required. Tift & 
Co. v. Dunn, 80 Ga. 14, 5 S.E. 256, 1887 
Ga. LEXIS 311 (1887). 

Effect of § 44-14-101. — A security 
deed executed under O.C.G.A. §§ 44-14- 
60, 44-14-61, 44-14-63, 44-14-67, and 44- 
14-66, after the passage of O.C.G.A. § 44- 
14-101, to convey cultivated farmland as 
security for debt, does not ordinarily com- 
prehend crops matured or unmatured on 
the land. Penn Mut. Life Ins. Co. v. Lar- 
sen, 178 Ga. 255, 173 S.E. 125, 1934 Ga. 
LEXIS 26 (1934). 

Instrument in form of absolute 
deed. — Where the instrument is written 
in the form of an absolute conveyance and 
does not within itself disclose that title is 
passed merely as security for a debt, the 
record of the conveyance puts the world 
upon notice that no interest or equity in 
the land remains in the grantor, and one 
subsequently dealing with the grantor 
could not be misled or injured by the 
statement of the consideration as con- 
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tained therein. McClure v. Smith, 115 Ga. 
709, 42 S.E. 53, 1902 Ga. LEXIS 542 
(1902); McIntire v. Garmany, 8 Ga. App. 
802, 70 S.E. 198, 1911 Ga. App. LEXIS 
153 (1911); Bank of Chatsworth v. Patter- 
son, 148 Ga. 367, 96 S.E. 996, 1918 Ga. 
LEXIS 342 (1918). 

A parol agreement extending the 
security to an additional indebtedness is 
not to be taken as varying the written 
terms of the instrument, and is good, since 
where the form is that of an ordinary 
warranty deed, the mere naming of a 
consideration is not to be taken as stating 
any amount of security or limiting it to 
any particular sum. Hester v. Gairdner, 
128 Ga. 531, 58 S.E. 165, 1907 Ga. LEXIS 
160 (1907); Wiggs v. Hendricks, 147 Ga. 
444, 94 S.E. 556, 1917 Ga. LEXIS 255 
(1917); Troup Co. v. Speer, 23 Ga. App. 
750, 99 S.E. 541, 1919 Ga. App. LEXIS 
333 (1919). 

Instrument specifying amount of 
loan. — Where an instrument made in 
the form of a security deed by its own 
language specifies and thus limits a debt 
in anamed amount as being the one which 
it is actually intended to secure, the re- 
cord of the instrument will not suffice to 
give to the grantee thereunder any prior- 
ity over third persons who may have sub- 
sequently and in good faith acquired a lien 
upon the same property, except as to the 
amount of the particular indebtedness 
thus specified. American Nat’l Bank v. 
Brooks, 143 Ga. 320, 85 S.E. 117, 1915 Ga. 
LEXIS 416 (1915); Skinner v. Elliott, 17 
Ga. App. 511, 87 S.E. 759, 1916 Ga. App. 
LEXIS 737 (1916); Bank of Cedartown v. 
Holloway-Smith Co., 146 Ga. 700, 92 S.E. 
213, 1917 Ga. LEXIS 451 (1917); A. Leffler 
Co. v. Lane, 146 Ga. 741, 92 S.E. 214, 1917 
Ga. LEXIS 477 (1917). 

As between the parties themselves 
the rule would be different, and although 
a deed may be given as security for a 
named indebtedness in a specified 
amount, it is competent for the parties to 
extend the security by agreement so that 
as between them it shall cover an addi- 
tional indebtedness. Wylly v. Screven, 98 
Ga. 213, 25 S.E. 435, 1896 Ga. LEXIS 10 
(1896); Hester v. Gairdner, 128 Ga. 531, 58 
S.E. 165, 1907 Ga. LEXIS 160 (1907); 
Troup Co. v. Speer, 23 Ga. App. 750, 99 
S.E. 541, 1919 Ga. App. LEXIS 333 (1919). 
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Whether a conditional sale contract 
is properly attested is immaterial be- 
tween the original parties or between the 
maker and a transferee. Carter v. Com- 
mercial Credit Co., 58 Ga. App. 470, 198 
S.E. 792, 1938 Ga. App. LEXIS 12 (1938). 


Recording 


The purpose of the recording stat- 
ute is to protect against the negli- 
gent. — O.C.G.A. § 44-14-63 made it the 
plain duty of a grantee to record the deed, 
thereby giving constructive notice to ev- 
eryone of its existence and of the grantee’s 
rights thereunder; and since it is thus 
made the duty of such grantee to supply 
notice, everyone is justified in relying 
upon an examination of the record and 
believing that a purchase of land will 
convey all title which the record fails to 
disclose is in another. As a means of imple- 
menting this protection that section pro- 
vides that the negligent failure to record 
renders the unrecorded deed ineffectual 
as against bona fide purchasers for value 
and without notice. Archer v. Kelley, 194 
Ga. 117, 21 S.E.2d 51, 1942 Ga. LEXIS 
536 (1942). 

O.C.G.A. § 44-14-63 was modified by 
O.C.G.A. § 44-2-2, subsequently enacted. 
Cross v. Citizens’ Bank & Trust Co., 160 
Ga. 647, 128 S.E. 898, 1925 Ga. LEXIS 
222 (1925). 

The word “shall” here used is 
merely directory as to the place where 
such instruments may be recorded, if at 
all. City Whsle. Co. v. Harper, 100 Ga. 
App. 151, 110 S.E.2d 561, 1959 Ga. App. 
LEXIS 555 (1959). 

A “bill of sale” as contemplated by 
O.C.G.A. § 44-14-63 is a “deed” to per- 
sonalty, and is included in the meaning of 
the word “deeds” as employed in O.C.G.A. 
§ 44-2-2; and consequently under that 
law bills of sale to secure debt are re- 
quired to be recorded. Merchants’ & Me- 
chanics’ Bank v. Beard, 162 Ga. 446, 134 
S.E. 107, 1926 Ga. LEXIS 215 (1926). 

The effect of recordation of convey- 
ances to secure debt is by the law relating 
thereto made the same as the effect of the 
recordation of deeds of bargain and sale. 
City Whsle. Co. v. Harper, 100 Ga. App. 
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151, 110 S.E.2d 561, 1959 Ga. App. LEXIS 
555 (1959). 

Laws relating to mortgage registra- 
tion govern. — The registration and re- 
cord of conditional bills of sale shall be 
governed in all respects by the laws relat- 
ing to the registration of mortgages on 
personal property, except that they must 
be recorded within 30 days from their 
date, and in this respect they differ from 
mortgages, deeds and bills of sale to se- 
cure debt since these latter instruments 
date only from the time they are filed for 
record as to innocent purchasers without 
notice thereof. Scoggins v. General Fin. & 
Thrift Corp., 80 Ga. App. 847, 57 S.E.2d 
686, 1950 Ga. App. LEXIS 796 (1950). 

Recording not necessary to convey 
title. — It is not essential under O.C.G.A. 
§ 44-14-63, in order to convey title to land 
to secure a debt as between the maker and 
the grantee, that the deed should be re- 
corded. As between the maker of the secu- 
rity deed and the grantee, the latter would 
get a good title. Cooper v. Bacon, 143 Ga. 
64, 84 S.E. 123, 1915 Ga. LEXIS 289 
(1915). 

Serves as constructive notice. — 
Under O.C.G.A. §§ 44-2-1 and 44-14-63, 
when bills of sale to secure debt have been 
recorded in the county of residence of the 
maker thereof, such registration serves as 
constructive notice from the date the same 
are filed for record. General Fin. & Thrift 
Corp. v. Bank of Wrightsville, 92 Ga. App. 
808, 90 S.E.2d 93, 1955 Ga. App. LEXIS 
717 (1955). 

The record of a security deed is 
constructive notice to subsequent 
grantees. Constructive notice is notice to 
the world. Cummings v. Johnson, 218 Ga. 
559, 129 S.E.2d 762, 1963 Ga. LEXIS 261 
(1963). 

Record from time of filing. — In a 
contest between a bill of sale to secure a 
debt and a lien of a subsequently recorded 
general execution, the record of the bill of 
sale dates back from the time of its filing 
for record in the office of the clerk of the 
superior court. Merchants’ & Mechanics’ 
Bank v. Beard, 162 Ga. 446, 134 S.E. 107, 
1926 Ga. LEXIS 215 (1926). 

Fractions of a day. — Where a priority 
as between a bill of sale to secure a debt 
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and the lien of a subsequently recorded 
general execution depends upon whether 
the bill of sale was recorded first or the 
general execution was entered upon the 
execution docket first, such recording and 
such entry upon the execution docket hav- 
ing occurred on the same day, in determin- 
ing such priority fractions of a day are to 
be considered. Merchants’ & Mechanics’ 
Bank v. Beard, 162 Ga. 446, 134 S.E. 107, 
1926 Ga. LEXIS 215 (1926). 

Where recorded. — A retention-of- 
title contract attested by a person de- 
scribed as a commercial notary public of 
one county, although the caption of the 
instrument indicates that it was executed 
in a town in another county is presumably 
officially executed in the first county. It 
nevertheless is legally executed to record 
in county indicated in the caption, the 
residence of the maker. Smith v. Simmons, 
35 Ga. App. 427, 133 S.E. 312, 1926 Ga. 
App. LEXIS 419 (1926). 

Place of recording as effecting pri- 
ority. — Where evidence in trover action 
establishes that, at the time of execution 
of bills of sale in question, maker was 
resident of one county but had domicile in 
another, in view of fact that O.C.G.A. 
§ 44-14-63 provides for such recording, in 
the county where the maker resided at the 
time of the execution of such instruments, 
and the law draws a clear distinction 
between residence and domicile, defen- 
dant who was holder of junior bill of sale 
recorded in county where maker was resi- 
dent had title to property superior to that 
of plaintiff who was holder of senior bill of 
sale recorded in county where maker had 
domicile. Commercial Bank v. Pharr, 75 
Ga. App. 364, 43 S.E.2d 439, 1947 Ga. 
App. LEXIS 544 (1947). 

Recording in wrong place equiva- 
lent to no record. — The recording of 
bills of sale in a court other than in the 
residence of the maker at the time of its 
execution is equivalent to no record. It will 
remain valid against persons executing it, 
but will be postponed to all liens, created 
or obtained or purchased, made prior to 
legal record thereof. Commercial Bank v. 
Pharr, 75 Ga. App. 364, 43 S.E.2d 439, 
1947 Ga. App. LEXIS 544 (1947). 
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Chapter 7 trustee was allowed under 11 
U.S.C. § 544 and O.C.G.A. § 44-14-63(a) 
to avoid a security deed which debtors 
gave to a bank before the debtors declared 
Chapter 7 bankruptcy because the bank 
filed the deed in the wrong county. There 
was no merit to the bank’s claim that the 
trustee had inquiry notice of the bank’s 
security interest because the debtors used 
the proceeds of a loan the debtors obtained 
from the bank to pay a debt to another 
bank and the other filed documents to 
cancel its loan that were defective under 
0.C.G.A. § 44-14-67(c); in addition, the 
doctrine of equitable subordination did 
not prevent the trustee from avoiding the 
bank’s secured interest. Rogers v. M&I 
Bank FSB (In re Morgan), 449 B.R. 821, 
2010 Bankr. LEXIS 6263 (Bankr. N.D. Ga. 
2010). 

Where a conditional bill of sale or 
retention title contract is executed in 
another state on property afterward 
brought into this state, and such instru- 
ment is not recorded in the county of the 
buyer’s residence within the time allowed 
by the statute, bona fide valid liens sub- 
sequently created against the property by 
the buyer would be superior to the rights 
of such seller, there being no question of 
actual knowledge of the rights of the seller 
under the conditional sale contract, or any 
fraud. Allen v. Dickey, 54 Ga. App. 451, 
188 S.E. 273, 1936 Ga. App. LEXIS 662 
(1936). 

Recorded deed not showing matu- 
rity. — A duly filed and recorded deed, 
which plainly shows that it was given to 
secure a debt, but does not show when the 
same matures, is notice to one dealing 
with the grantor therein of all the rights 
which the grantee has under the contract 
performance of which is thereby secured. 
Mattlage v. Mulherin’s Sons & Co., 106 
Ga. 834, 32 S.E. 940, 1899 Ga. LEXIS 763 
(1899). 

Where subsequent purchaser or 
creditor has notice of sale. — A sale of 
personal property to secure a debt, where 
the property remains in the possession of 
the vendor, is inoperative and void as 
against third persons, unless it is reduced 
to writing, in which event it will be good 
as to third persons when recorded under 
O.C.G.A. § 44-14-63, or, when not re- 
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corded, as to subsequent purchasers or 
creditors who have actual notice of such 
sale. Henry Vogt Mach. Co. v. Bailey, 2 Ga. 
App. 204, 58 S.E. 314, 1907 Ga. App. 
LEXIS 322 (1907). 

Preference arose when security ex- 
ecuting not recorded. — Elements of a 
preference under 11 U.S.C. § 547(b) were 
met since the mortgagee’s claim based on 
the mortgagee’s security deed arose when 
the security deed was executed, under 
O.C.G.A. § 44-14-63, but the transfer oc- 
curred when the security deed was re- 
corded, and thus was made on behalf of 
antecedent debt. Ogier v. Mortg. Elec. 
Registration Sys. (In re Tanoh), No. 08- 
79087 - MHM, No. 09-6017, 2011 Bankr. 
LEXIS 3760 (Bankr. N.D. Ga. Sept. 26, 
2011). 


Effect of Failure to Record 


A bill of sale is valid between the 
parties though not recorded. Arnolds- 
ville Trading Co. v. Jones, 62 Ga. App. 677, 
9 S.E.2d 693, 1940 Ga. App. LEXIS 401 
(1940). 

O.C.G.A. § 44-14-63 so changes the 
prior law with reference to bills of sale 
and deeds to secure debts as to render 
such instruments, even though unre- 
corded, superior in rank to subsequent 
liens created by law; however, these stat- 
utes do not expressly or impliedly change 
the prior law with regard to contracts of 
conditional sale. Evans Motors of Ga., Inc. 
v. Hearn, 53 Ga. App. 703, 186 S.E. 751, 
1936 Ga. App. LEXIS 375 (1936); Massa- 
chusetts Mut. Life Ins. Co. v. Hirsch, 184 
Ga. 636, 192 S.E. 435, 1937 Ga. LEXIS 
607 (1987); Mackler v. Lahman, 196 Ga. 
535, 27 S.E.2d 35, 1943 Ga. LEXIS 386 
(1943); Refrigeration-Appliances, Inc. v. 
Atlanta Provision Co., 90 Ga. App. 821, 84 
S.E.2d 602, 1954 Ga. App. LEXIS 821 
(1954); Manchester Motors, Inc. v. F & M 
Bank, 91 Ga. App. 811, 87 S.E.2d 342, 
1955 Ga. App. LEXIS 870 (1955) (for com- 
ment, see 18 Ga. B.J. 82 (1955)). 

An unrecorded bill of sale to secure 
debt is uniformly superior to any lien 
arising by operation of law, as is the case 
with any mechanic’s lien. Manchester Mo- 
tors, Inc. v. F & M Bank, 91 Ga. App. 811, 
87 S.E.2d 342, 1955 Ga. App. LEXIS 870 
(1955) (for comment, see 18 Ga. B.J. 82 
(1955)). 
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An unrecorded bill of sale to secure debt 
has the same effect as a deed of bargain 
and sale, and, therefore, although unre- 
corded, is superior in rank to subsequent 
liens created by law. Associates Disct. 
Corp. v. Willard, 99 Ga. App. 116, 108 
S.E.2d 110, 1959 Ga. App. LEXIS 795 
(1959). 

Effect of failure provided in § 44- 
2-1. — The last sentence of O.C.G.A.§ 44- 
14-63 states that the effect of failure to 
record deeds to secure debt and bills of 
sale shall be the same as shall be the 
effect of failure to record a deed of bargain 
and sale. The effect of this latter failure is 
provided in O.C.G.A. § 44-2-1. Commer- 
cial Bank v. Pharr, 75 Ga. App. 364, 43 
S.E.2d 439, 1947 Ga. App. LEXIS 544 
(1947). 

The penalty of failure to record has 
reference only to the rights of a sub- 
sequent vendee, taking a deed from the 
same vendor without notice of the exis- 
tence of the prior unrecorded deed. 
Caldwell v. Northwest Atlanta Bank, 194 
Ga. 370, 21 S.E.2d 619, 1942 Ga. LEXIS 
571 (1942). 

An unrecorded deed of bargain and 
sale is postponed only to later bona 
fide purchasers for value without notice. 
Ivey v. Transouth Fin. Corp., 566 F.2d 
1023, 1978 U.S. App. LEXIS 12842 (5th 
Cir. 1978). 

An unperfected security interest is 
subordinate to the rights of lien 
creditors who acquire their liens 
without knowledge of the prior security 
interest and before it is perfected, and this 
operates in favor of a creditor who has 
acquired a lien on the property involved 
by attachment, levy, or the like. Mack 
Trucks, Inc. v. Ryder Truck Rental, Inc., 
110 Ga. App. 68, 137 S.E.2d 718, 1964 Ga. 
App. LEXIS 547 (1964). 

The effect of failure to record a 
deed of bargain and sale is that it 
loses its priority over a subsequent re- 
corded deed from the same vendor, taken 
without notice of the existence of the first. 
It does not lose priority to a junior judg- 
ment or other lien created by operation of 
law, for the holder of such a lien is not a 
bona fide purchaser. Mack Trucks, Ince. v. 
Ryder Truck Rental, Inc., 110 Ga. App. 68, 
137 S.E.2d 718, 1964 Ga. App. LEXIS 547 
(1964). 


499 


44-14-63 
Effect of Failure to Record (Contd) 


Prior to the passage of O.C.G.A. 
§ 44-14-63, a security deed executed in 
good faith, though unrecorded, was supe- 
rior to a subsequently acquired lien 
against the grantor. Phinizy v. Clark, 62 
Ga. 623, 1879 Ga. LEXIS 590 (1879); 
Sosnowski v. Rape, 69 Ga. 548, 1882 Ga. 
LEXIS 260 (1882); McClure v. Smith, 115 
Ga. 709, 42 S.E. 53, 1902 Ga. LEXIS 542 
(1902); McIntire v. Garmany, 8 Ga. App. 
802, 70 S.E. 198, 1911 Ga. App. LEXIS 
153 (1911). 

A judgment against a grantor, ob- 
tained after the execution by the 
grantor of a security deed, but prior to 
its being filed for record in the county 
where the land lies under O.C.G.A. § 44- 
14-63, is superior to such deed. Cabot v. 
Armstrong, 100 Ga. 438, 28 S.E. 123, 1897 
Ga. LEXIS 80 (1897); Cambridge Tile Co. 
v. Scaife & Sons Co., 187 Ga. 281, 73 S.E. 
492, 1911 Ga. LEXIS 382 (1911); Coley v. 
Altamaha Fertilizer Co., 147 Ga. 150, 93 
S.E. 90, 1917 Ga. LEXIS 94 (1917); Cooke 
v. Adams Bros. Co., 148 Ga. 289, 96 S.E. 
499, 1918 Ga. LEXIS 307 (1918); Mer- 
chants’ & Mechanics’ Bank v. Beard, 162 
Ga. 446, 134 S.E. 107, 1926 Ga. LEXIS 
215 (1926). 

Priority of lien of judgment duly 
recorded over earlier security deed 
recorded afterward. Saunders v. Citi- 
zens First Nat'l Bank, 165 Ga. 558, 142 
S.E. 127, 1927 Ga. LEXIS 424 (1927). 

Priority despite deed not being re- 
corded in proceeding under Uniform 
Fraudulent Transfers Act. — Judg- 
ment voiding a transfer of property as 
fraudulent under the Uniform Fraudulent 
Transfers Act (UFTA) (now Uniform Void- 
able Transactions Act), O.C.G.A. § 18- 
2-70 et seq., was reversed because, despite 
not being recorded, the 2002 security deed 
executed in favor of a former sister-in-law, 
pledging the property as collateral for a 
promissory note, gave the former sister- 
in-law, as one of the defendant’s creditors, 
priority over the plaintiffs judgment, such 
that the property could not be character- 
ized as the defendant’s asset under the 
UFTA. Wallin v. Wallin, 341 Ga. App. 440, 
800 S.E.2d 617, 2017 Ga. App. LEXIS 218 
(2017). 
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Unrecorded bill of sale of crops to 
secure the debt was superior in rank to 
the subsequent judgment lien created by 
law. Cairo Banking Co. v. Citizens Bank, 
63 Ga. App. 690, 11 S.E.2d 806, 1940 Ga. 
App. LEXIS 530 (1940). 

Security deed superior to debt out- 
standing evidenced by unrecorded 
deed. Mortgage Guarantee Co. of Am. v. 
Atlanta Com. Bank, 166 Ga. 412, 143 S.E. 
562, 1928 Ga. LEXIS 317 (1928). 

The record of an agreement extend- 
ing lien of recorded security deed to an 
additional debt, is not necessary to pre- 
vent a judgment for an unsecured from 
obtaining priority. McClure v. Smith, 115 
Ga. 709, 42 S.E. 53, 1902 Ga. LEXIS 542 
(1902). 

Landlord’s lien for rent and ten- 
ant’s unrecorded bill of sale. — A land- 
lord’s general lien for rent, arising upon 
the issuance and levy of a distress war- 
rant, is superior to a tenant’s unrecorded 
bill of sale of personalty to secure a debt, 
though the latter was executed and deliv- 
ered prior to the date of the levy of the 
distress warrant upon the property cov- 
ered by the bill of sale. Butler v. LaGrange 
Grocery Co., 29 Ga. App. 612, 116 S.E. 
213, 1923 Ga. App. LEXIS 140 (1923). 

Distress warrant levied on prior to 
recording of security deed had prior- 
ity over deed. Virginia-Carolina Chem. 
Co. v. Rylee, 139 Ga. 669, 78 S.E. 27, 1913 
Ga. LEXIS 563 (1913). 

A recorded quitclaim deed, when 
taken in good faith for a valuable consid- 
eration, without notice, will prevail over a 
prior unrecorded deed. This rule is not 
altered by the fact that the quitclaim deed 
conveys only the grantor’s rights, title, 
and interest in and to the land, instead of 
conveying the land itself. Archer v. Kelley, 
194 Ga. 117, 21 S.E.2d 51, 1942 Ga. 
LEXIS 536 (1942). 

Where at the time that a security 
deed was executed and recorded a 
bond for title was not recorded, and 
the obligee on the bond for title was not in 
possession of the property, and where the 
grantee in the security deed had no actual 
notice of the outstanding bond for title, 
the rights conveyed by the security deed 
were superior to those held by the obligee 
in the bond for title. Kelley v. Spivey, 182 
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Ga. 507, 185 S.E. 783, 1936 Ga. LEXIS 
474 (1936). 

Foreclosure provisions unenforce- 
able. — The trial court did not err in 
finding that the foreclosure provisions of 
the deed to secure debt could not be en- 
forced because the deed had never been 
delivered and recorded. Jones v. Phillips, 
227 Ga. App. 94, 488 S.E.2d 692, 1997 Ga. 
App. LEXIS 842 (1997). 

Recording of security deed not nec- 
essary to effect a transfer between 
debtors and lender. — Because the se- 
curity deed between the debtors and the 
lender was effective as between those par- 
ties at execution, it was not relevant that 
the security deed was recorded within 90 
days prior to the debtors filing a petition 
in bankruptcy; under the doctrine of equi- 
table subrogation, the security deed was 
not avoidable as a preferential transfer. 
Gordon v. NovaStar Mortg., Inc. (In re 
Hedrick), No. 04-92733-JEM, No. 04- 
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6420, 2005 Bankr. LEXIS 1923 (Bankr. 
N.D. Ga. Aug. 31, 2005), aff'd, No. 05-cev- 
2689-TCB, 2007 U.S. Dist. LEXIS 69426 
(N.D. Ga. Feb. 23, 2007), affd, 524 F.3d 
1175, 2008 U.S. App. LEXIS 8006 (11th 
Cir. 2008). 

No judgment lien shown. — Trial 
court erred by granting summary judg- 
ment to a judgment lienholder because 
the lienholder did not establish as a mat- 
ter of law that the lienholder had any 
legal or equitable interest in the property 
at any time after a quitclaim deed was 
executed; because the record did not es- 
tablish that the lienholder had any own- 
ership interest in the property upon which 
the right to seize assets could attach, the 
trial court erred in finding that the lien- 
holder held a judgment lien against the 
property. Wells Fargo Bank, N.A. v. 
Twenty Six Properties, LLC, 325 Ga. App. 
662, 754 S.E.2d 630, 2014 Ga. App. LEXIS 
46 (2014). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

66 Am. Jur. 2d, Records and Recording 
Laws, §§ 59, 153 et seq. 
C.J.S. 

26A C.J.S., Deeds, § 155 et seq. 59 
C.J.S., Mortgages, § 192 et seq. 
ALR. 


Reinstatement and restoration of mort- 


gages released or discharged without au- 
thorization, as against subsequent pur- 
chasers, lienholders, judgment creditors, 
and the like, without notice, 35 A.L.R.2d 
948. 


44-14-63. [Effective July 1, 2023. See note.] Recording of deeds 
to secure debt and bills of sale to secure debt; effect of 


failure to record. 


(a) Every deed to secure debt shall be recorded in the county where 
the land conveyed is located. Every bill of sale to secure debt shall be 
recorded in the county where the maker, if a resident of this state, 
resided at the time of its execution and, if a nonresident, in the county 
where the personalty conveyed is located. Deeds to secure debt or bills 
of sale to secure debt not recorded shall remain valid against the 
persons executing them. 


(b) A deed to secure debt shall not be recorded unless it includes the 
following information on the first page: 


(1) The date of the document; 


(2) The names of the signatories of the document; 
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(3) The grantee’s mailing address; 
(4) Map and parcel identification information, if applicable; 


(5) The original loan amount or the amount of any outstanding 
principal and additional advance pursuant to a loan modification; 


(6) The initial maturity date or dates for such debt; 


(7) The amount, if any, of the intangible recording tax imposed on 
such deed to secure debt; 


(8) The amount, if any, of the intangible recording tax imposed for 
an additional advance pursuant to a security deed modification 
agreement or other additional advance secured by a security deed; 
and 


(9) If no intangible tax is imposed, a citation to the authority 
providing for an exemption of such tax. 


(c) Failure to comply with this Code section shall not be a defense to 
any foreclosure or grounds to set aside any foreclosure of any deed to 
secure debt. 


History. 

Ga. L. 1884-85, p. 124, § 1; Civil Code 
1895, § 2772; Civil Code 1910, § 3307; 
Ga. L. 1931, p. 153, § 1; Code 1933, § 67- 
1305; Ga. L. 1989, p. 859, § 1; Ga. L. 2015, 
p. 937, § 8/HB 322; Ga. L. 2022, p. 280, § 


The 2022 amendment, effective July 
1, 2023, rewrote the first sentence in sub- 
section (b), which read: “A deed to secure 
debt shall not be recorded unless it in- 
cludes the mailing address of the grantee 
thereof.”; redesignated the former second 


2/HB 974. sentence of subsection (b) as present sub- 


Delayed effective date. section (c); and substituted “this Code 
Code Section 44-14-63 is set out twice in section” for “this provision” in subsection 

this Code. This version, as set out above, (¢). 

is effective July 1, 2023. For version effec- 

tive until July 1, 2023, see the preceding 

version. 


44-14-64. Transfers of deeds to secure debt; execution; partial 
transfers; transfers by certain financial institutions; 
requirements for recording; payoff balance. 


(a) All transfers of deeds to secure debt shall be in writing; shall be 
signed by the grantee or, if the deed has been previously transferred, by 
the last transferee; and shall be witnessed as required for deeds. 


(b) Transfers of deeds to secure debt may be endorsed upon the 
original deed or by a separate instrument identifying the transfer and 
shall be sufficient to transfer the property therein described and the 
indebtedness therein secured, whether the indebtedness is evidenced 
by a note or other instrument or is an indebtedness which arises out of 
the terms or operation of the deed, together with the powers granted 
without specific mention thereof. 
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(c) Transfer of a deed to secure debt and the indebtedness therein 
secured may be made in whole or in part; provided, however, that, 
where the transfer is made in part, that portion of the deed and the 
indebtedness therein secured to be transferred shall be stated upon a 
separate instrument and not upon the original deed. 


(d) A transfer of a deed to secure debt and the indebtedness therein 
secured in whole or in part in accordance with subsections (a) through 
(c) of this Code section by a financial institution having deposits insured 
by an agency of the federal government or a transfer by a lender who 
regularly purchases or services residential real estate loans aggregat- 
ing a minimum of $1 million secured by a first deed to secure debt 
encumbering real estate improved or to be improved by the construction 
thereon of one to four family dwelling units, where the transferor 
retains the right to service or supervise the servicing of the deed or 
interest therein, need not be recorded if: 


(1) The original deed to secure debt has been recorded; 


(2) An agreement in writing exists on or before the date of the 
transfer between the transferor and the transferee and sets forth the 
terms of the transfer and the interests of the parties thereto; and 


(3) Possession of the deed, the instrument of indebtedness, and the 
instrument of transfer is taken by such new transferee for himself or 
in his representative capacity or by a representative of such trans- 
feree which may include the transferor or any other transferee, 
provided that the agreement in paragraph (2) of this subsection 
provides for such party to take possession. 


(e) As described in subsection (d) of this Code section, the transfer by 
a financial institution or lender of a deed to secure debt and the 
indebtedness therein secured in whole or in part without recording in 
accordance with this Code section shall be effective to provide the new 
transferee with priority over all subsequent claims against the deed 
and the indebtedness therein secured to the extent of the interest so 
transferred, and the priority shall not be lessened by the fact that the 
transfer is not recorded; provided, however, that a transfer, satisfaction, 
cancellation, release, quitclaim deed, or modification executed and 
recorded by the holder of record of the deed to secure debt shall be 
effective to transfer, satisfy, cancel, release, quitclaim, or modify, as the 
case may be, all interest of the holder of record of the deed to secure 
debt and all interest of all transferees claiming by, through, or under 
the holder of record of the deed to secure debt. 


(f) Where the holder of the right to service or supervise the servicing 
of the transferred deed to secure debt and the indebtedness therein 
secured is a financial institution or lender as described in subsection (d) 
of this Code section, it shall have the same rights, responsibilities, and 
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obligations to act in all matters concerning the servicing, administra- 
tion, and cancellation of the deed and indebtedness as to third parties 
as if no such transfer had taken place. 


(g) Atransfer of a deed to secure debt shall not be recorded unless it 
includes the mailing address of the last transferee thereof. Failure to 
comply with this provision shall not be a defense to any foreclosure or 
grounds to set aside any foreclosure of any deed to secure debt. 


(h) A grantor or his transferee shall be entitled to receive without 
charge a payoff balance from the holder of a deed to secure debt on real 
property by requesting in writing said balance and providing a self- 


addressed stamped envelope. 


History. 
Code 1933, § 67-1305.1, enacted by Ga. 


L. 1967, p. 737, § 1; Ga. L. 1980, p. 976, 
§ 1; Ga. L. 1989, p. 859, § 2. 


JUDICIAL DECISIONS 


A joint payee request did not con- 
stitute an assignment of FHA’s security 
deed for the reason that it did not identify 
such security deed and did not purport to 
be signed by the grantee. Washington 
Loan & Banking Co. v. Guin, 236 Ga. 779, 
225 S.E.2d 318, 1976 Ga. LEXIS 1024 
(1976). 

Effect of transfer of deed to nomi- 
nee of lender. — After Chapter 7 debtor 
executed a note to a lender and also ex- 
ecuted a security deed to a grantee, as the 
lender’s nominee, to secure the debt, there 
was no separation of the note and security 
deed as a matter of law resulting from the 
transfer of the security deed. Drake v. 
Citizens Bank (In re Corley), 447 B.R. 
375, 2011 Bankr. LEXIS 807 (Bankr. S.D. 
Ga. 2011). 

Bad faith acted to lift automatic 
stay of bankruptcy. — Because a debtor 
filed a second bankruptcy petition for the 
express purpose of delaying and frustrat- 
ing the legitimate efforts of a secured 
creditor to enforce its right of foreclosure, 
the debtor was found to have not acted in 
good faith under 11 U.S.C. § 362(g); thus, 
cause existed to annul or lift the auto- 
matic stay pursuant to 11 U.S.C. § 362(d). 
GRP Fin. Servs. Corp. v. Olsen (In re 
Olsen), No. 06-66198-MGD, 2007 Bankr. 
LEXIS 614 (Bankr. N.D. Ga. Jan. 8, 2007). 

Effect of transfer of deed from 
nominee to lender. — Foreclosure sale 
was valid because there was no defect in 


the assignment of the power of sale from 
the nominee to the lender when the secu- 
rity deed did not lack any essential terms 
regarding the nominee’s role, rights, or 
duties under O.C.G.A. § 10-6-1 and no 
consideration was needed under O.C.G.A. 
§ 44-14-64(a). The lender did not violate 
the automatic stay of 11 U.S.C. § 362(a) 
by recording the sale post-petition be- 
cause the Chapter 13 debtor retained no 
interest in the property after the sale. 
Bishop v. GMAC Mortg., LLC (In re 
Bishop), 470 B.R. 633, 2011 Bankr. LEXIS 
5123 (Bankr. M.D. Ga. 2011). 
Assignment of security deed. — Un- 
der O.C.G.A. §§ 23-2-114 and 44-14-64(b), 
the assignments of plaintiff homeowner’s 
security deed granted to defendant bank 
did not diminish the deed’s powers in the 
bank’s foreclosure action, thus, the home- 
owner’s wrongful foreclosure claim failed 
to state a claim for relief. Milani v. One- 
West Bank FSB, 491 Fed. Appx. 977, 2012 
U.S. App. LEXIS 21559 (11th Cir. 2012). 
District court properly dismissed the 
plaintiffs suit against multiple financial 
institutions and fictitious parties seeking 
declaratory and equitable relief to stop 
foreclosure proceedings as there was no 
dispute that the holder of the security 
deed at the time of the proposed foreclo- 
sure had the authority to foreclose on the 
property in accordance with the security 
deed’s power of sale. Assignment of the 
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security deed did not diminish the instru- 
ment’s powers under Georgia law. Stabb v. 
GMAC Mortg., LLC, 579 Fed. Appx. 706, 
2014 U.S. App. LEXIS 16081 (11th Cir. 
2014). 

Lower court correctly determined that 
the debtors lacked standing to challenge 
the assignment of the security deed to a 
bank because the security deed afforded 
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the debtors no right to dispute the assign- 
ment as the debtors were not third-party 
beneficiaries of the assignment as a whole 
and were not intended to directly benefit 
from the transfer of the power of sale. 
Ames v. JP Morgan Chase Bank, N.A., 298 
Ga. 732, 783 S.E.2d 614, 2016 Ga. LEXIS 
210 (2016). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 1001, 
1002, 1012 et seq. 
C.J.S. 

59 C.J.S., Mortgages, §§ 319, 337, 346 
et seq. 


ALR. 

Excessive security for debt as affecting 
question of fraud upon creditors, 138 
A.L.R. 1051. 


44-14-65. [Reserved] Fees for transfer of real property covered 
by deed to secure debt. 


History. 

Code 19338, $ 67-1301.1, enacted by Ga. 
L. 1975, p. 370, § 2; repealed by Ga. L. 
1984, p. 182, § 1, effective February 3, 
1984. 


Editor’s notes. 

Ga. L. 2015, p. 5, § 7/HB 90, effective 
March 13, 2015, part of an Act to revise, 
modernize, and correct the Code, reserved 
the designation of this Code section. 


44-14-66. Effect of liens against grantee on grantor’s right to 
reconvey; effect of reconveyance in event of grantor’s 


prior death. 


The grantor’s right to a reconveyance of the property upon complying 
with the contract shall not be affected by any liens, encumbrances, or 
rights which would otherwise attach to the property by virtue of the 
title being in the grantee; but the right of the grantor to a reconveyance 
shall be absolute and permanent upon his complying with his contract 
with the grantee according to the terms. In the event of the prior death 
of the grantor, such a reconveyance shall be valid and effective to vest 
title in the heirs, personal representatives, or successors in title of the 
deceased grantor as their interests may appear. 


History. 
Ga. L. 1871-72, p. 44, § 2; Code 1873, 
§ 1971; Code 1882, § 1971; Civil Code 


1895, § 2775; Civil Code 1910, § 3310; 
Code 1933, § 67-1307; Ga. L. 1970, p. 176, 
§ 1. 


JUDICIAL DECISIONS 


The right of the mortgagee under 
O.C.G.A. § 44-14-66, will be defeated 
by payment of the secured debt, either 
by the vendor or the vendor’s assignee. 


Gilliard v. Johnston & Miller, 161 Ga. 17, 
129 S.E. 434, 1925 Ga. LEXIS 293 (1925). 

The original holders of the bond for 
title did not have either a fee simple or 
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mortgageable interest in the land which 
they could convey to the purchaser at the 
first sheriffs sale, or those who were sub- 
stituted for the first purchaser, and there- 
fore were not protected by O.C.G.A. § 44- 
14-66. Lanier v. Brooker, 65 Ga. 761, 1880 
Ga. LEXIS 324 (1880). 

Land held by absolute deed as secu- 
rity for a debt still unpaid, is subject to 
levy and sale as the property of the 
vendee, under a judgment against the 
vendee, no matter whether the judgment 
creditor gave credit on the faith of the 
property so held or not. Parrott v. Baker, 
82 Ga. 364, 9 S.E. 1068, 1889 Ga. LEXIS 
384 (1889). 

Crops. — A security deed executed un- 
der O.C.G.A. §§ 44-14-60, 44-14-61, 44- 
14-63, 44-14-66, and 44-14-67, after the 
passage of O.C.G.A. § 44-14-101, to con- 
vey cultivated farm land as security for 
debt, does not ordinarily comprehend 
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crops matured or unmatured on the land. 
Penn Mut. Life Ins. Co. v. Larsen, 178 Ga. 
255, 173 S.E. 125, 1934 Ga. LEXIS 26 
(1934). 

Legal title automatically reverted. 
— Trial court did not err in holding that 
children acquired a collective two-thirds 
interest in property because pursuant to 
0.C.G.A. § 44-14-67(a), when the original 
security deeds were paid off and cancelled 
legal title automatically reverted to the 
father and the children, his assigns; the 
father had no authority thereafter to con- 
vey a greater interest than he held and, 
thus, only the father’s own one-third in- 
terest could be encumbered by the loan 
that was made to the father without any 
involvement by the children. Chase Man- 
hattan Mortg. Corp. v. Shelton, 290 Ga. 
544, 722 S.E.2d 743, 2012 Ga. LEXIS 190 
(2012). 


OPINIONS OF THE ATTORNEY GENERAL 


Ownership for annexation pur- 
poses. — The intent of the General As- 
sembly in referring to “the record title 
holder of the fee simple title” in former 
O.C.G.A. § 36-36-22(d) was to give the 
grantor of a security deed the right to 
decide upon the question of annexation; 
thus, in determining ownership of land for 


the purpose of determining the eligibility 
of a landowner to sign an application for 
annexation to a municipality, it should be 
done without regard to whether such land 
is encumbered by an outstanding deed to 
secure debt. 1967 Op. Att’y Gen. No. 67- 
16. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
55 Am. Jur. 2d, Mortgages, §§ 362, 363. 


C.J.S. 
59 C.J.S., Mortgages, § 478. 


44-14-67. Cancellation of deed as reconveyance of title. 


(a) In all cases where property is conveyed to secure a debt, the 


surrender and cancellation of the deed, in the same manner as 
mortgages are canceled, on payment of the debt to any person legally 
authorized to receive the same, shall operate to reconvey the title of the 
property to the grantor or the grantor’s heirs, executors, administra- 
tors, or assigns. 


(b) In the case of a deed to secure debt which applies to real property, 
in order to authorize the clerk of superior court to show the original 
instrument as canceled of record, there shall be presented for recording: 


(1) A cancellation upon the original security deed itself; 
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(2) Aconveyance from the record holder of the security deed, which 
conveyance is in the form of a quitclaim deed or other form of deed 
suitable for recording and which refers to the original security deed; 
or 


(3) Acancellation as provided in subsection (c) of this Code section. 


Any clerk of superior court who cancels of record any deed to secure 
debt in the manner authorized in this subsection shall be immune from 
any civil liability, either in such clerk’s official capacity or personally, for 
so canceling of record such security deed. 


(c) Cancellation of a security deed, the original of which has been 
lost, stolen, or otherwise mislaid, may be made based upon a document 
executed by the owner of the security interest and who so swears in 
such document, which document shall be recorded and shall be in 
substantially the following form: 


ce 


County, Georgia 


The indebtedness referred to in that certain deed to secure debt from 


to , dated , and of record 
in Deed Book , Page , in the office of the clerk of 
the Superior Court of County, Georgia, having been 


paid in full and the undersigned being the present owner of such 
secured interest by virtue of being the original grantee or the heir, 
assign, transferee, or devisee of the original grantee, the clerk of such 
superior court is authorized and directed to cancel that deed of record as 
provided in Code Section 44-14-4 of the O.C.G.A. for other mortgage 
cancellations. 


In witness whereof, the undersigned has set his or her hand and seal, 
this day of i 


(SEAL) 


Signature 


Signed, sealed, and delivered 
on the date above shown 


Unofficial Witness 


Notary Public 
(SEAL) 


My commission expires: 
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History. 

Ga. L. 1889, p. 118, § 1; Civil Code 1895, 
§ 2774; Civil Code 1910, § 3309; Code 
1933, § 67-1306; Ga. L. 1986, p. 754, § 2; 
Ga. L. 1989, p. 498, § 2; Ga. L. 1994, p. 
1943, § 12; Ga. L. 1999, p. 81, § 44. 
Code Commission notes. 

Pursuant to Code Section 28-9-5, in 


PROPERTY 


44-14-67 


2022, punctuation was modified at the 
beginning and ending of the form in sub- 
section (c). 
Law reviews. 

For annual survey of law of real prop- 
erty, see 38 Mercer L. Rev. 319 (1986). 


JUDICIAL DECISIONS 


A security deed, although convey- 
ing the legal title, does so for the 
purpose of security only, and upon the 
satisfaction of the obligation which it is 
given to secure, is automatically extin- 
guished in effect and can be canceled of 
record without any reconveyance by the 
grantee, in accordance with the provisions 
of O.C.G.A. § 44-14-67. Hennessy v. 
Woodruff, 210 Ga. 742, 82 S.E.2d 859, 
1954 Ga. LEXIS 445 (1954); Sapp v. ABC 
Credit & Inv. Co., 243 Ga. 151, 253 S.E.2d 
82, 1979 Ga. LEXIS 840 (1979). 

No reconveyance is necessary to 
revest title, where land has been con- 
veyed to secure a debt, a cancellation of 
the deed, as in the case of mortgages, 
being sufficient for that purpose under 
O.C.G.A. § 44-14-67. Chapman v. Ayer, 95 
Ga. 581, 23 S.E. 131, 1894 Ga. LEXIS 612 
(1894); Citizens’ Bank v. Taylor, 155 Ga. 
416, 117 S.E. 247, 1923 Ga. LEXIS 85 
(1923). 

Legal title automatically reverted. 
— Trial court did not err in holding that 
children acquired a collective two-thirds 
interest in property because pursuant to 
O.C.G.A. § 44-14-67(a), when the original 
security deeds were paid off and cancelled 
legal title automatically reverted to the 
father and the children, his assigns; the 
father had no authority thereafter to con- 
vey a greater interest than he held, and 
thus, only the father’s own one-third in- 
terest could be encumbered by the loan 
that was made to the father without any 
involvement by the children. Chase Man- 
hattan Mortg. Corp. v. Shelton, 290 Ga. 
544, 722 S.E.2d 743, 2012 Ga. LEXIS 190 
(2012). 

It is the duty of the grantee, upon 
payment of the amount due under the 
terms of deed to secure debt, to surrender 
and deliver it to the grantor with a proper 


entry showing payment, and the grantor 
may thereafter have it “satisfied” of re- 
cord. A petition seeking to have the above 
rule complied with by the grantee is based 
upon a statutory right. Hennessy v. Wood- 
ruff, 210 Ga. 742, 82 S.E.2d 859, 1954 Ga. 
LEXIS 445 (1954). 

Alternate methods. — If an instru- 
ment by which title is conveyed to the 
creditor is of such a character as to pass 
into the creditor an absolute title, it can be 
revested only by a reconveyance to the 
grantor, or by compliance with the provi- 
sions of O.C.G.A. § 44-14-67. Burckhalter 
v. Planters’ Loan & Sav. Bank, 100 Ga. 
428, 28 S.E. 236, 1897 Ga. LEXIS 78 
(1897). See also Ashley v. Cook, 109 Ga. 
653, 35 S.E. 89, 1900 Ga. LEXIS 279 
(1900). 

Nature of interest revested. — Un- 
der O.C.G.A. § 44-14-67 the payment of a 
debt secured by deed to land revests in the 
grantor in such deed such interest and 
title therein as can be levied upon under 
an execution issuing upon a judgment 
junior in date to such deed, without a 
reconveyance of the land to the grantor, 
and, in case of cancellation, without the 
record of the cancellation of the security 
deed. Citizens’ Mercantile Co. v. Easom, 
158 Ga. 604, 123 S.E. 883, 1924 Ga. 
LEXIS 311 (1924). 

Deed with reconveyance clause not 
mortgage. — Under 0.C.G.A. § 44-14-67 
an instrument, in all respects in the form 
of a deed passing title, and executed for 
the purpose of securing the payment of a 
described debt is not, because containing 
the clause: “Reconveyance of said property 
to be made upon fulfillment of all the 
conditions of this instrument,” properly to 
be treated as a mere mortgage. Pitts v. 
Maier, 115 Ga. 281, 41 S.E. 570, 1902 Ga. 
LEXIS 386 (1902). 
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A written instrument which by its 
terms passes title from the vendor to the 
vendee as security for a debt and which 
contains no defeasance clause is a deed or 
bill of sale to secure a debt and is not a 
mortgage. The title conveyed thereunder 
does not automatically revert to the ven- 
dor upon the payment of the debt, but 
continues thereafter in the vendee, and is 
not divested until the performance of 
some act, as a reconveyance from the 
vendee to the vendor, or the cancellation 
and surrender of the instrument by the 
vendee as required by O.C.G.A. § 44-14- 
67. Grady v. T.I. Harris, Inc., 41 Ga. App. 
111, 151 S.E. 829, 1930 Ga. App. LEXIS 
474 (1930). 

Distinction between cancellation 
and record of cancellation. — O.C.G.A. 
§ 44-14-67 deals with the cancellation of 
the security deed as a separate and dis- 
tinct thing from the record of such cancel- 
lation; and the record of such cancellation 
as a separate and distinct thing from the 
cancellation itself. The language of that 
section, “cancellation of such deed in the 
same manner that mortgages are now 
canceled,” may mean that such cancella- 
tion shall consist of an acknowledgment of 
the payment of the debt and an order from 
the grantee authorizing or directing the 
cancellation of the instrument. The proper 
construction may be, that, when such or- 
der is entered upon the security deed, it is 
the cancellation thereof contemplated by 
the section. Citizens’ Mercantile Co. v. 
Easom, 158 Ga. 604, 123 S.E. 883, 1924 
Ga. LEXIS 311 (1924). 

Voluntary cancellation without 
consideration. — Under O.C.G.A. § 44- 
14-67, the cancellation of a security deed 
and its delivery to the grantor, who had it 
canceled of record, was held binding and 
effective, though the cancellation was vol- 
untary and without consideration. In re 
Hitchcock, 283 F. 447, 1922 U.S. Dist. 
LEXIS 1807 (D. Ga. 1922). 

Effect of failure to record cancella- 
tion. — If record of cancellation is not 
effected according to O.C.G.A. § 44-14-67, 
the security deed appearing of record to be 
valid, a purchaser without notice acquires 
title. Ellis v. Ellis, 161 Ga. 360, 130 S.E. 
681, 1925 Ga. LEXIS 355 (1925). 

Sufficiency of deed cancellation. — 
Chapter 7 trustee was allowed under 11 
U.S.C. § 544 and O.C.G.A. § 44-14-63(a) 
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to avoid a security deed which debtors 
gave to a bank before the debtors declared 
Chapter 7 bankruptcy because the bank 
filed the deed in the wrong county. There 
was no merit to the bank’s claim that the 
trustee had inquiry notice of the bank’s 
security interest because the debtors used 
the proceeds of a loan the debtors obtained 
from the bank to pay a debt to another 
bank and the other filed documents to 
cancel the bank’s loan that were defective 
under O.C.G.A. § 44-14-67(c); in addition, 
the doctrine of equitable subordination 
did not prevent the trustee from avoiding 
the bank’s secured interest. Rogers v. M&I 
Bank FSB (In re Morgan), 449 B.R. 821, 
2010 Bankr. LEXIS 6263 (Bankr. N.D. Ga. 
2010). 

Erroneous cancellation of security 
deed. — Trial court did not err in rein- 
stating the security deed after the bank 
erroneously cancelled the security deed as 
the recorded cancellation did not reconvey 
title since the debt was not fully satisfied 
and, thus, the bank retained the bank’s 
right to non-judicial foreclosure. Patel v. 
J.P. Morgan Chase Bank, N.A., 327 Ga. 
App. 321, 757 S.E.2d 460, 2014 Ga. App. 
LEXIS 303 (2014), cert. denied, No. 
$14C1417, 2014 Ga. LEXIS 956 (Ga. Nov. 
17, 2014). 

Transfer of bond to reconvey. — 
Where an owner of land made a convey- 
ance of it to secure a loan, taking bond for 
reconveyance upon payment, and trans- 
ferred the bond to another, in the absence 
of fraud, one who subsequently obtained 
judgment against the assignor of the 
bond, and who was not shown to have 
been a creditor when the transfer was 
made, did not have the right to subject the 
land after the payment of the secured debt 
by the transferee of the bond, the cancel- 
lation of the security deed under O.C.G.A. 
§ 44-14-67, and the subsequent making of 
a quitclaim deed by the secured creditor to 
the transferee. Burney Tailoring Co. v. 
Cuzzort, 132 Ga. 852, 65 S.E. 140, 1909 
Ga. LEXIS 427 (1909). 

Payee of a note authorizing reten- 
tion of any of maker’s collateral then 
or thereafter acquired and application 
to the same or other debts, which took a 
transfer of a note and security deed ex- 
ecuted by maker to a bank, was entitled to 
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a special lien on the land described in the 
security deed only for the amount of the 
balance due by the debtor to the bank, and 
upon payment of such balance the debtor 
was entitled to have the security deed 
canceled and surrendered to the debtor. 
Mitchell v. Mandeville Mills, 180 Ga. 791, 
180 S.E. 828, 1935 Ga. LEXIS 565 (1935). 
No reconveyance where secured 
debt not paid in full. — Because the 
debt to the bank was not paid, the title of 
the property could not have been recon- 
veyed to the successor of the grantor of the 
bank’s security interest pursuant to 
O0.C.G.A. § 44-14-67(a). Therefore, the 
bank’s security interest was never recon- 
veyed and the bank held a senior position 
based on the bank’s 1997 mortgage to the 
grantor. Mak v. Argent Mortg. Co., LLC, 
No. 1:07-cv-02806-JOF, 2009 U.S. Dist. 
LEXIS 84746 (N.D. Ga. Sept. 15, 2009). 
In a case in which (1) a creditor’s secu- 
rity interest was inadvertently released 
before the mortgage on the debtor’s resi- 
dence was paid in full; (2) the debtor 
sought declaratory relief as to secured 
status, to avoid preferential transfer, and 
for monetary damages for wrongful fore- 
closure; and (3) the creditor moved for 
summary judgment, the creditor’s inad- 
vertent filing of a rescission of cancella- 
tion of the creditor’s security interest in 
the debtor’s residence did not result in a 
transfer of an interest of the debtor in the 
property. Under O.C.G.A. § 44-14-67(a), 
filing a notice of cancellation did not ter- 
minate the creditor’s lien; the satisfaction 
of the debt did so. In re Poff, No. 08-53493- 
JDW, No. 09-05052, 2010 Bankr. LEXIS 
4703 (Bankr. M.D. Ga. Dec. 16, 2010). 
Fraudulent deed was facially regu- 
lar and operated to release security 
interest. — A 2003 warranty deed that 
operated to release a prior lender’s secu- 
rity interest in the property was not a 
forgery but was signed by someone 
fraudulently assuming the authority of an 
officer of the prior lender and was regular 
on the deed’s face. Therefore, a subse- 
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quent lender that foreclosed on the prop- 
erty and purchased the property at the 
foreclosure sale was a bona fide purchaser 
for value entitled to take the property free 
of the prior lender’s security interest. 
Deutsche Bank Nat'l Trust Co. v. JP Mor- 
gan Chase Bank, N.A., 307 Ga. App. 307, 
704 S.E.2d 823, 2010 Ga. App. LEXIS 
1082 (2010), cert. denied, No. $11C0595, 
2011 Ga. LEXIS 359 (Ga. Apr. 26, 2011). 

Failure to provide a separate state- 
ment swearing to fate of original 
document. — According to In re Morgan, 
449 B.R. 821 (Bankr.N.D.Ga. 2010), the 
failure to provide a separate statement 
swearing to the fate of the original docu- 
ment does not, by itself, put a hypothetical 
bona fide purchaser on inquiry notice be- 
cause “given the plain language of the 
statute, the presentation of an instrument 
of cancellation conforming to this form 
with an attested, witnessed signature in 
and of itself evidences a sworn statement 
that the original security deed to be can- 
celled is unavailable.” Though the Morgan 
decision did not address ownership, the 
reasoning plainly extends to it; the statute 
(in the context of O.C.G.A. § 44-14-67(c)), 
provides a form, so that the form clearly 
complies with the requirements of the 
statute. Gordon v. Wells Fargo Bank, N.A. 
(In re Ingram), No. 08-61696 - MHM, No. 
08-6440, 2013 Bankr. LEXIS 2614 (Bankr. 
N.D. Ga. Apr. 5, 2013). 

Summary judgment proper once se- 
curity deed paid in full. — In an action 
to remove a cloud from title, the trial court 
properly granted summary judgment to a 
bank and cancelled a recorded deed in 
favor of a holder, as: (1) the holder could 
no longer claim any legal title to the 
subject property once the underlying debt 
thereto was paid; (2) no evidence of valid 
renewal or extension of the note existed; 
and (3) the holder lacked standing to chal- 
lenge any foreclosure on the debt. North- 
west Carpets, Inc. v. First Nat’] Bank, 280 
Ga. 535, 630 S.E.2d 407, 2006 Ga. LEXIS 
341 (2006). 


OPINIONS OF THE ATTORNEY GENERAL 


Recordation requirements. — When 
a paid mortgage or security deed is filed 
with an order of cancellation upon it, 


clerks of superior court may record the 
canceled instrument or only the part 
which bears the order; the part recorded 
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should be sufficient to identify the trans- 
action; clerks should index cancellations 
of security instruments with the name of 
the borrower (mortgagor) in the “grantee” 
index, make all notations required by 
statute in the indices and on the record- 
ings, and charge a fee of $3.50, unless the 
cancellation is by new deed, in which case 
the fee for recording a deed should also be 
charged. 1989 Op. Att’y Gen. U89-19. 

Cancellation of security deeds and 
writs of execution from record. 1972 
Op. Att’y Gen. No. U72-79. 

A clerk must obtain a written au- 
thorization executed by or on behalf 
of grantee in order to cancel a secu- 
rity instrument and, in case of real prop- 
erty, may require additional formalities 
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such as attestations to assure against 
forgery. 1981 Op. Att’y Gen. No. U81-50. 

Sufficiency of deed cancellation. — 
Under Ga. L. 1986, p. 754, amending 
0.C.G.A. §§ 44-14-83 and 44-14-67 dealing 
with deeds to secure debt and their can- 
cellation, the release of corporate security 
interests in real property or security in- 
terests under the UCC, signed by an offi- 
cer or delegated agent, as provided in 
O.C.G.A. § 14-5-7(b), will continue to con- 
stitute conclusive evidence of corporate 
authorization for the release, and when 
the clerk is presented with such a release 
apparently so signed, in the absence of 
overt signs of impropriety, it should be 
accepted for recording. 1986 Op. Att’y 
Gen. No. 86-17. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 359 et 
seq., 430. 
C.J.S. 

59 C.J.S., Mortgages, § 451 et seq. 
ALR. 

Excessive security for debt as affecting 


question of fraud upon creditors, 138 
A.L.R. 1051. 

Requiring security as condition of can- 
celing of record mortgage or lien, or of 
recording payment, 2 A.L.R.2d 1064. 


Part 2 


REVERSION 


44-14-80. Reversion of realty to grantor; renewals and affida- 
vits; effect; fees; construction of Code section. 


(a) Title to real property conveyed to secure a debt or debts shall 
revert to the grantor or the grantor’s heirs, personal representatives, 
successors, and assigns as follows: 


(1) Title to real property conveyed to secure a debt or debts shall 
revert to the grantor or his or her heirs, personal representatives, 
successors, and assigns at the expiration of seven years from the 
maturity of the debt or debts or the maturity of the last installment 
thereof as stated or fixed in the record of the conveyance or, if not 
recorded, in the conveyance; provided, however, that where the 
parties by affirmative statement contained in the record of convey- 
ance intend to establish a perpetual or indefinite security interest in 
the real property conveyed to secure a debt or debts, the title shall 
revert at the expiration of the later of (A) seven years from the 
maturity of the debt or debts or the maturity of the last installment 
thereof as stated or fixed in the record of conveyance or, if not 
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recorded, in the conveyance; or (B) 20 years from the date of the 
conveyance as stated in the record or, if not recorded, in the 
conveyance; 


(2) If the maturity of the debt or debts or the maturity of the last 
installment thereof is not stated or fixed, title to real property 
conveyed to secure a debt or debts shall revert at the expiration of 
seven years from the date of the conveyance as stated in the record or, 
if not recorded, in the conveyance; provided, however, that where the 
parties by affirmative statement contained in the record of convey- 
ance intend to establish a perpetual or indefinite security interest in 
the real property conveyed to secure a debt or debts, the title shall 
revert at the expiration of 20 years from the date of the conveyance as 
stated in the record or, if not recorded, in the conveyance; or 


(3) If the maturity is not stated or fixed and the conveyance is not 
dated, title to real property conveyed to secure a debt or debts shall 
revert at the expiration of seven years from the date the conveyance 
is recorded or, if not recorded, is delivered; 


provided, however, that foreclosure by an action or by the exercise of 
power of sale, if started prior to reversion of title, shall prevent the 
reversion if the foreclosure is completed without delay chargeable to the 
grantee or the grantee’s heirs, personal representatives, successors, or 
assigns. 


(b) If the grantee or the grantee’s personal representatives, heirs, 
successors, or assigns, or any one of them if more than one, or an officer 
of a corporation having an interest shall, at any time before the title 
reverts as provided in subsection (a) of this Code section, make and 
cause to be recorded upon the record of the conveyance or elsewhere in 
the public records, with a notation of the place of record of the renewal 
on the record of the conveyance or, if not recorded, upon the conveyance, 
a written renewal of the debt or debts secured or the part thereof which 
are not fully paid and are not barred, which renewal shall be signed by 
the original grantor or the grantor’s heirs, personal representatives, or 
successors in title to the real estate conveyed and shall be dated, the 
conveyance and record thereof shall remain of full force and effect and 
the title shall not revert for an additional period of seven years or 20 
years according to the appropriate reversion period stated in subsection 
(a) of this Code section from the date of the renewal unless the debt or 
debts are paid sooner. 


(c) If the grantee or the grantee’s personal representatives, heirs, 
successors, or assigns, or any of them if more than one, or an officer of 
a corporation having an interest shall, at any time before the title 
reverts as provided in subsection (a) of this Code section, make and 
cause to be recorded upon the record of the conveyance or elsewhere in 
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the public records, with a notation of the place of record thereof on the 
record of the conveyance or, if not recorded, upon the conveyance, an 
affidavit setting forth the name and address of the owner and holder of 
the debt and the deed securing the debt, the nature of the claim, the 
amount due thereon, the date of the last payment thereon, the maturity 
date of the indebtedness, and, if the debt has been renewed or extended, 
the terms of such renewal or extension and a description of the property 
conveyed therein, the conveyance and record thereof shall remain of full 
force and effect and title shall not revert for seven years or 20 years 
according to the appropriate reversion period stated in subsection (a) of 
this Code section from the maturity of the indebtedness as shown by 
said affidavit unless the debt or debts are paid sooner. 


(d) It shall be the duty of the clerk of the superior court to record the 
renewals and affidavits provided for and authorized by this Code 
section; and the clerks shall be entitled to the same fees which are 


allowed for recording deeds. 


(e) Subsections (a) through (d) of this Code section shall not operate 
to make such conveyance a mortgage, but the conveyance shall be held 
to be an absolute conveyance of title, subject to reversion. 


(f) Nothing in this Code section shall be construed, interpreted, or 
enforced in a manner which impairs any contract rights under cur- 
rently existing instruments conveying real property to secure a debt or 


debts. 


History. 

Ga. L. 1941, p. 487, §§ 1, 2; Ga. L. 1953, 
Nov.-Dec. Sess., p. 318, § 1; Ga. L. 1982, p. 
3, § 44; Ga. L. 1994, p. 1948, § 13; Ga. L. 
1995, p. 1198, §§ 2, 3. 

Editor’s notes. 

Ga. L. 1995, p. 1198, § 4(b), not codified 
by the General Assembly, provides that 
where the record of conveyance states or 
fixes the maturity of the debt or debts or 
the maturity of the last installment 
thereof and the parties by affirmative 
statement contained in the record of con- 
veyance evidence their intention to estab- 
lish a perpetual or indefinite security in- 


terest, section 2 of the Act shall be 
applicable and effective with respect to all 
such conveyances even though they may 
be dated prior to July 1, 1995. 

Law reviews. 

For article surveying developments in 
Georgia real property law from mid-1980 
through mid-1981, see 33 Mercer L. Rev. 
219 (1981). 

For note on the 1995 amendment of this 
section, see 12 Ga. St. U.L. Rev. 313 
(1995). 

For annual survey of real property law, 
see 58 Mercer L. Rev. 367 (2006). 


JUDICIAL DECISIONS 


Section constitutional as applied to 
deeds to secure debt executed after 
effective date. — O.C.G.A. § 44-14-80, 
as applied to deeds to secure debt ex- 
ecuted after its effective date, does not 
offend constitutional provisions prohibit- 


ing retrospective legislation. Smith v. 
Merchants & Farmers Bank, 226 Ga. 715, 
177 S.E.2d 249, 1970 Ga. LEXIS 647 
(1970). 

O.C.G.A. § 44-14-80 is unconstitu- 
tional in instances where security 
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deed predates it because it would be 
retroactive and it would impair the obli- 
gation of a contract since the powers 
granted in a security deed could have been 
exercised so long as the debt secured re- 
mained unpaid, regardless of whether the 
evidence of the debt was barred by the 
statute of limitations. Drake v. Barrs, 225 
Ga. 597, 170 S.E.2d 684, 1969 Ga. LEXIS 
579 (1969). 

What constitutes “affirmative state- 
ment.” — Use of the words “forever, in fee 
simple” in a security deed were not an 
“affirmative statement” within the mean- 
ing of O.C.G.A. § 44-14-80(a)(2) such that 
title to the property did not revert to the 
grantor for 20 years, rather than seven 
years, because those words related to the 
estate granted rather than the duration of 
the security interest. Parol evidence was 
not admissible and § 44-14-80 controlled 
over 0.C.G.A. § 44-6-21. Vineville Capital 
Group, LLC v. McCook, 329 Ga. App. 790, 
766 S.E.2d 156, 2014 Ga. App. LEXIS 781 
(2014). 

Deed more than 20 years past due 
cannot be foreclosed. — When the debt 
secured by an unforeclosed deed is more 
than 20 years past due, title conveyed by 
the deed shall revert to the grantor. 
0.C.G.A. § 44-14-80 further denies any 
right to foreclose, to sell under such deed, 
or to sue for the land therein. Williams v. 
O’Connor, 208 Ga. 39, 64 S.E.2d 890, 1951 
Ga. LEXIS 531 (1951). 

Reversion period was 20 years. — 
Trial court erred in finding that title to the 
real property reverted to an ex-husband 
and by setting aside a security deed on 
that basis because the security deed con- 
tained a sufficient statement that the par- 
ties intended to establish a perpetual or 
indefinite security interest in the real 
property such that the applicable rever- 
sion period was 20 years from the date of 
the conveyance as set forth in O.C.G.A. 
§ 44-14-80(a)(1). Stearns Bank, N.A. v. 
Mullins, 333 Ga. App. 369, 776 S.E.2d 
485, 2015 Ga. App. LEXIS 322 (2015), 
cert. denied, No. S15C1821, 2015 Ga. 
LEXIS 868 (Ga. Nov. 2, 2015), cert. denied 
sub nom. Hawkins v. Stearns Bank, N.A., 
No. S15C1827, 2015 Ga. LEXIS 855 (Ga. 
Nov. 2, 2015). 

Reversion period was seven years. 
— Given the fixed maturity date in the 
deed, with a loan for a sum certain rather 
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than a revolving line of credit, the deed 
lacked an affirmative statement of intent 
to create a perpetual and indefinite secu- 
rity interest in the property and, so, under 
O.C.G.A. § 44-14-80(a)(1), the seven-year 
reversionary period applied. Griggs v. 
Miller, 363 Ga. App. 82, 870 S.E.2d 578, 
2022 Ga. App. LEXIS 126 (2022). 

Title under one security deed re- 
verted after seven years. — Two secu- 
rity deeds did not create a perpetual or 
indefinite security interest in the prop- 
erty; therefore, as to a 2008 deed, title 
reverted to the grantor seven years after 
the maturity date under O.C.G.A. § 44- 
14-80(a); however, title did not revert un- 
der a 2011 deed because the lender had 
initiated foreclosure proceedings. West 
Vill. Holdings, LLC v. ONH Holdings, LLC 
(In re West Vill. Holdings, LLC), No. 19- 
05116-LRC, 2020 Bankr. LEXIS 845 
(Bankr. N.D. Ga. Mar. 31, 2020). 

Extension of reversion of title pe- 
riod. — Trial court erred in granting 
summary judgment in the appellee’s favor 
on the appellant’s wrongful foreclosure 
claim because the record contained no 
evidence showing whether the written re- 
newals of the loan from the bank were 
recorded; thus, the appellate court could 
not determine from the record before the 
court whether title reverted to the appel- 
lant as a matter of law on November 10, 
2010, seven years after the security deed 
was first filed, or whether the recording of 
any of the subsequent loan renewals ex- 
tended the reversion period. Matson v. 
Bayview Loan Servicing, LLC, 339 Ga. 
App. 890, 795 S.E.2d 195, 2016 Ga. App. 
LEXIS 691 (2016). 

Extension not triggered. — In an 
action to quiet title, because the exten- 
sions to the maturity date of the note were 
not recorded and consequently the nonju- 
dicial foreclosure occurred more than 
seven years after the note’s maturity date, 
the automatic 20 year extension was not 
triggered. Bell v. Freeport Title & Guar- 
anty, Inc., 355 Ga. App. 94, 842 S.E.2d 
565, 2020 Ga. App. LEXIS 266 (2020). 

Promissory note secured under the 
dragnet clause of a previously ex- 
ecuted security deed must be entered of 
record under O.C.G.A. § 44-14-80 in order 
to prevent title from reverting to the 
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grantor at the expiration of 20 years from 
maturity of the original debt. Minor v. 
Neely, 247 Ga. 147, 273 S.E.2d 853, 1981 
Ga. LEXIS 606 (1981). 

Notes and security deeds maturing 
before effective date of section not 
affected. — O.C.G.A. § 44-14-80 is not 
applicable to a note and security deed 
given to secure the same where the note 
matured before that section, according to 
its provisions, became effective. Hames v. 
Hames, 220 Ga. 595, 140 S.E.2d 844, 1965 
Ga. LEXIS 568 (1965). 

O.C.G.A. § 44-14-80 will not be ap- 
plied retroactively to loan deed made 
prior to 1941. McCreary v. Wright, 132 
Ga. App. 500, 208 S.E.2d 373, 1974 Ga. 
App. LEXIS 1729 (1974). 

For case where O.C.G.A. § 44-14-80 
not retroactive, see Todd v. Morgan, 215 
Ga. 220, 109 S.E.2d 808, 1959 Ga. LEXIS 
550 (1959). 

Exclusion from evidence of deed to 
secure debt when more than 20 years 
past due. — Under O.C.G.A. § 44-14-80, 
a deed to secure debt upon which the 
plaintiffs rely in a common-law action in 
ejectment should be excluded from the 
evidence when objected to, when the debt 
secured is more than 20 years past due 
and that section also provides that in such 
a case title in the deed reverts to the 
grantor. Williams v. O’Connor, 208 Ga. 39, 
64 S.E.2d 890, 1951 Ga. LEXIS 531 
(1951). 

Notice requirements in security 
deed. — Issue of whether a grantee prop- 
erly served notice to cure to a promisor 60 
days prior to initiating foreclosure pro- 
ceedings, as stipulated in the grantee’s 
security deed, was not waived because 
once the foreclosure sale the grantee con- 
ducted was completed, a bank properly 
amended the bank’s petition to include the 
issue of whether the foreclosure sale was 
validly conducted; the pre-trial order in 
the case specifically listed as substantive 
issues whether the foreclosure sale was 
validly conducted and, if not, whether title 
under the grantee’s security deed reverted 
to the promisor pursuant to O.C.G.A. 
§ 44-14-80(a)(1), and the 60-day notice 
issue directly related to whether the fore- 
closure sale was validly conducted be- 
cause the grantee was legally required to 
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advertise and sell the property according 
to the terms of the security deed. MPP 
Invs., Inc. v. Cherokee Bank, N.A., 288 Ga. 
558, 707 S.E.2d 485, 2011 Ga. LEXIS 2 
(2011). 

Special master, in accordance with the 
special master’s complete jurisdiction un- 
der O.C.G.A. § 23-3-66, was entitled to 
review the pleadings and evidence to de- 
termine the valid interests in real prop- 
erty because an amended pleading prop- 
erly filed by a bank included claims that a 
grantee’s foreclosure sale was improper 
and that title under the grantee’s security 
deed reverted to a promisor pursuant to 
0.C.G.A. § 44-14-80(a)(1). MPP Inys., 
Inc. v. Cherokee Bank, N.A., 288 Ga. 558, 
707 S.E.2d 485, 2011 Ga. LEXIS 2 (2011). 

No affirmative statement of per- 
petual or indefinite security interest. 
— Title to real property that the debtors 
conveyed by a deed to secure a debt re- 
verted to the debtors seven years after the 
maturity date because the deed did not 
contain an affirmative statement of intent 
to establish a perpetual or indefinite secu- 
rity interest. Lyons v. Taylor (In re Lyons), 
No. 17-51834-JPS, No. 17-05048, 2018 
Bankr. LEXIS 253 (Bankr. M.D. Ga. Jan. 
31, 2018). 

Incorporation by reference. — Pres- 
ence in a deed to secure debt of a date that 
was referenced in a note as the maturity 
date of the loan, and the incorporation by 
reference of the note into the deed sufficed 
to fulfill the requirements of O.C.G.A. 
§ 44-14-80(a)(1) that the maturity date of 
a debt be stated in the record of the 
conveyance; there is no reason that the 
terms of a note cannot be incorporated by 
reference into a deed. United Bank v. West 
Cent. Ga. Bank, 275 Ga. App. 418, 620 
S.E.2d 654, 2005 Ga. App. LEXIS 982 
(2005). 

Estoppel. — Bank was not estopped 
from asserting that title to real property 
reverted to a promisor under a grantee’s 
security deed because an investment com- 
pany had constructive and actual knowl- 
edge of the bank’s assertion of superior 
title and the possibility that title to the 
property pursuant to the grantee’s secu- 
rity deed had reverted, and there was no 
evidence that the company relied in any 
way upon the bank’s actions, silence, or 
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inactions; the bank filed suit claiming 
superior title to the property and recorded 
a notice of lis pendens well in advance of 
the foreclosure sale, the company, which 
purchased the property, admitted at the 
hearing before the special master that the 
company knew of the suit against the 
property but decided to purchase the prop- 
erty anyway, and the company also admit- 
ted at that hearing that since the grant- 
ee’s security deed was public record, the 
company had notice of both the maturity 
date on the security deed and the date on 
which automatic reversion could occur 
pursuant to O.C.G.A. § 44-14-80(a)(1). 
MPP Invs., Inc. v. Cherokee Bank, N.A., 
288 Ga. 558, 707 S.E.2d 485, 2011 Ga. 
LEXIS 2 (2011). 

Entitlement to excess funds after 
tax sale. — Trial court erred by granting 
summary judgment to the property owner 
because the trial court erred by holding 
that the security deed holder lost the 
holder’s right to excess funds that arose 
from the tax sale as the relevant date 
under O.C.G.A. § 44-14-80 when consid- 
ering who was entitled to the excess funds 
from the tax sale was the tax sale date, 
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not the fund distribution date. Worth- 
while Investments, LLC v. Higgins, 337 
Ga. App. 183, 787 S.E.2d 245, 2016 Ga. 
App. LEXIS 247 (2016), cert. denied, No. 
$16C1663, 2017 Ga. LEXIS 507 (Ga. June 
5, 2017). 

No showing of reversion of title. — 
Trial court did not err in denying the 
appellant’s motion for summary judgment 
because, while the security deed was re- 
corded, and seven years had passed from 
the maturity date of the note, the evidence 
showed without dispute that the note was 
renewed; and, in the absence of evidence 
that those renewals were not placed in the 
public record, the appellant did not yet 
make a prima facie showing of reversion 
of title. Matson v. Bayview Loan Servic- 
ing, LLC, 339 Ga. App. 890, 795 S.E.2d 
195, 2016 Ga. App. LEXIS 691 (2016). 

Provision not applicable. — In a 
quiet title action, under the unique cir- 
cumstances this case, the maturity date of 
the last installment was fixed in the secu- 
rity deed, and the reversion provision did 
not apply. Freeport Title & Guar. v. Te- 
geue, 360 Ga. App. 18, 858 S.E.2d 554, 
2021 Ga. App. LEXIS 241 (2021). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 642 et seq. 
66 Am. Jur. 2d, Records and Recording 
Laws, §§ 48, 157. 

C.J.S. 

59 C.J.S., Mortgages, § 192. 
ALR. 

Extension of existing real estate mort- 
gage or deed of trust by subsequent agree- 
ment to cover additional indebtedness, 76 
A.L.R. 574. 

Who may take advantage of failure to 
renew real estate mortgage as provided by 
statute, 97 A.L.R. 739. 


Renewal by one spouse without the oth- 
er’s participation, of lien on homestead, 
143 A.L.R. 1369. 

Increase or renewal of mortgage debt 
without insurer’s consent as violation of 
policy provisions as to mortgages or en- 
cumbrances, 163 A.L.R. 1402. 

Validity, and applicability to causes of 
action not already barred, of a statute 
enlarging limitation period, 79 A.L.R.2d 
1080. 


44-14-81. When power of sale barred. 


Powers of sale in the conveyances of real property to secure debt shall 
not be exercised after an action to foreclose the instrument is barred. A 
sale or conveyance under power in such instrument after an action to 
foreclose the instrument is barred shall be absolutely void and not 
merely voidable. 
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History. 
Ga. L. 1941, p. 487, § 3. 
Cross references. 
Exercise of powers of appointment and 
sale, § 23-2-114 et seq. 


44-14-82. When action to recover barred. 


No action shall be brought to recover property under a conveyance of 
real property to secure debt when an action to foreclose and the exercise 
of power of sale are barred. 


History. 

Ga. L. 1941, p. 487, § 4. 
Cross references. 

Exercise of powers of appointment and 
sale, § 23-2-114 et seq. 


44-14-83. Actions to foreclose and exercise of powers of sale 
after reversion. 


No action to foreclose and no action to recover property under a 
conveyance of real property to secure debt shall be commenced and no 
power contained in or conferred by a conveyance of real property to 
secure debt shall be exercised after the title thereby conveyed has 
reverted as provided in this part. 


History. 
Ga. L. 1941, p. 487, § 6. 


JUDICIAL DECISIONS 


Title reverted to grantor after 
seven years causing grantee to lose 
security interest. — Because a security 
deed did not specify a fixed period for 
repayment or state that the security inter- 
est was perpetual under O.C.G.A. § 44- 


14-80(a), title to the property reverted to 
the grantor after seven years and the 
grantee’s security interest in the property 
was lost. Vineville Capital Group, LLC v. 
McCook, 329 Ga. App. 790, 766 S.E.2d 
156, 2014 Ga. App. LEXIS 781 (2014). 


44-14-84, Effect of grantor relinquishing possession in settle- 


ment of debt. 


This part shall not apply in those cases where the grantor or his 
successors in possession have surrendered possession of the property 
described in the deed to secure debt to the grantee or his successors in 
title in settlement of the indebtedness. 


History. 
Ga. L. 1941, p. 487, § 8. 
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44-14-85. Withdrawal of foreclosure proceedings after accelera- 
tion of maturity of indebtedness; effect on running of 
statute of limitations; rescission of acceleration. 


(a) The acceleration of the maturity of an indebtedness which is 
evidenced by a note or otherwise and secured by a deed to secure debt 
conveying real property and the commencement of foreclosure proceed- 
ings by the advertisement of a sale under the power contained in the 
deed or by an action shall not commence the running of the statute of 
limitations against the exercise of any right, power, or privilege 
authorized in the deed or the evidence of the indebtedness secured 
thereby or the right to bring an action to enforce any provision of the 
deed or to collect the indebtedness secured thereby if the foreclosure 
proceedings are withdrawn prior to their completion by sale or other- 
wise. Such withdrawal shall operate to rescind the acceleration of the 
maturity of the indebtedness and to reinstate the indebtedness upon 
the terms and conditions existing prior to the acceleration. Such 
withdrawal shall not prejudice the right of the holder of the indebted- 
ness and deed securing same to exercise any and all rights to accelerate 
the maturity of the indebtedness and to exercise any right or power 
contained in the deed or the evidence of the indebtedness secured 
thereby or conferred by law should a subsequent default occur. 


(b) Nothing contained in subsection (a) of this Code section shall 
prevent, restrict, or otherwise impair the exercise of any other right or 
privilege conferred by law; but the rights contained in subsection (a) of 
this Code section shall be cumulative and in addition thereto. 


History. For survey article on real property law, 
Ga. L. 1956, p. 716, §§ 1, 2. see 67 Mercer L. Rev. 193 (2015). 

Law reviews. 
For annual survey on commercial law, 

see 53 Mercer L. Rev. 153 (2001). 


JUDICIAL DECISIONS 
Withdrawal does not eliminate Foreclosure proceedings stated by 
question of surety’s liability. — bankruptcy court. — O.C.G.A. § 44- 


O.C.G.A. § 44-14-85 permits withdrawal 14-85 applies only to those foreclosure 
of foreclosure proceedings prior to comple- proceedings that have been withdrawn 
tion without prejudice to the right of the and does not apply where foreclosure pro- 
holder. However, that section does not ceedings were stayed by the bankruptcy 
eliminate fact questions as to whether a court as a result of action taken by the 
surety on the obligation foreclosed upon is debtors. Rapps v. Cooke, 246 Ga. App. 251, 
discharged by reason of the withdrawal. 540 S.E.2d 241, 2000 Ga. App. LEXIS 
Hart v. DeLowe Partners, Ltd., 147 Ga. 1205 (2000). 

App. 715, 250 S.E.2d 169, 1978 Ga. App. 

LEXIS 2918 (1978). 
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T.44, C.14, A.4 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 682, 689. 
C.J.S. 

54 C.J.S., Limitations of Actions, § 153. 
ALR. 

Effect on acceleration clause in mort- 
gage of delay in declaring mortgage due, 5 
A.L.R. 437. 

Right to reasonable time in which to 
make payment required by mortgage after 
acceleration clause becomes effective, 21 
A.L.R. 1547. 

Time within which taxes may be paid to 
prevent operation of acceleration clause in 
mortgage, 31 A.L.R. 731. 

Acceleration provision in note or mort- 
gage as affecting the running of the stat- 
ute of limitations, 34 A.L.R. 897; 161 
A.L.R. 1211. 

Tender after acceleration clause has be- 
come operative as preventing foreclosure 
of mortgage, 41 A.L.R. 732. 

Part payment or acknowledgment of 
indebtedness on bond or note as tolling 
statute on mortgage securing same, 41 
A.L.R. 822. 

Effect on note of acceleration of mort- 
gage securing note, 66 A.L.R. 1311. 

Grounds of relief from acceleration 
clause in mortgage, 70 A.L.R. 993. 

Duty of creditor to apply funds so as to 
prevent operation of acceleration clause, 
80 A.L.R. 246. 

Payment, acknowledgment, or new 
promise by mortgagor as tolling statute of 
limitations as against grantee of mort- 
gaged premises, 101 A.L.R. 337. 

When “sale” deemed to have taken place 


for purposes of statute of limitations 
which fixed commencement of period at 
time of foreclosure sale or other judicial 
sale, 101 A.L.R. 1348. 

Acceleration provision of mortgage or 
other instrument as affected by bank- 
ruptcy proceedings, 108 A.L.R. 1030. 

Posting of notice or other steps prelimi- 
nary to nonjudicial foreclosure of mort- 
gage or deed of trust as suspending stat- 
ute of limitations, 122 A.L.R. 938. 

Acceleration clause as affected by cross 
indebtedness or obligation, 151 A.L.R. 
896. 

Statute of limitations as affecting suit 
to enforce mortgage or lien securing debt 
payable in instalments, 153 A.L.R. 785. 

Acceleration of note or mortgage as au- 
tomatic or optional, 159 A.L.R. 1077. 

Acceptance of past-due interest as 
waiver of acceleration clause in note or 
mortgage, 97 A.L.R.2d 997. 

Validity, construction, and application 
of clause entitling mortgagee to accelera- 
tion of balance due in case of conveyance 
or transfer or mortgaged property, 69 
A.L.R.38d 713; 22 A.L.R.4th 1266; 61 
A.L.R.4th 1070. 

Construction and effect as to interest 
due of real estate mortgager clause autho- 
rizing mortgagor to prepay principal debt, 
86 A.L.R.3d 599. 

What transfers justify acceleration un- 
der “due-on-sale” clause of, 22 A.L.R.4th 
1266. 

Validity and enforceability of due-on- 
sale real-estate mortgage provisions, 61 
A.L.R.4th 1070. 


ARTICLE 4 


SECURITY AGREEMENTS RELATING TO CROPS 


JUDICIAL DECISIONS 


Applicability of article. — O.C.G.A. 
§ 44-14-100 et seq. discusses only liens on 
crop mortgages and bills of sale as they 
relate to crops grown within 12 months 


from the date of such instruments. Citi- 
zens Bank v. J.L. Pilcher & Sons, 67 Ga. 
App. 395, 20 S.E.2d 442, 1942 Ga. App. 
LEXIS 426 (1942). 


519 


T.44, C.14, A.4 


PROPERTY 


44-14-100 


RESEARCH REFERENCES 


ALR. 
Chattel mortgage on livestock as cover- 


means other than natural increase by 
generation, 129 A.L.R. 899. 


ing animals subsequently acquired by 


44-14-100. Tree growing and fruit producing as agricultural 
pursuits; gum producers as farmers. 


(a) The planting, growing, cultivating, harvesting, and marketing of 
trees and the fruits and products thereof shall be considered and 
treated under the laws of this state as an agricultural pursuit. 


(b) Every original producer or manufacturer of crude gum, oleoresin, 
from which is derived or may be derived gum spirits of turpentine and 
gum resin, and his or her employees are declared to be, for all intents 
and purposes, farmers insofar as any law of this state relates to farming 


and farmers. 


History. 

Ga. L. 1933, p. 128, §§ 1, 2; Code 1933, 
§ 67-1107; Ga. L. 1939, p. 240, §§ 1, 2; 
Ga. L. 1962, p. 156, § 1; Ga. L. 1963, p. 
188, § 39; Ga. L. 2001, p. 362, § 35. 
Cross references. 

Forest resources and other plant life 
generally, § 12-6-1 et seq. 


Law reviews. 
For article, “Things Attached to Realty,” 
see 15 Mercer L. Rev. 343 (1964). 


JUDICIAL DECISIONS 


Section strictly construed. — Since 
O.C.G.A. § 44-14-100 is in derogation of 
the common law, it must be strictly con- 
strued, and the intention of the General 
Assembly carried out if that intention can 
be gotten from the section itself. Meadows 
v. Dixon, 61 Ga. App. 697, 7 S.E.2d 329, 
1940 Ga. App. LEXIS 225 (1940). 

Treatment of crude gum before sec- 
tion enacted. — Prior to the passage of 
O.C.G.A. § 44-14-100 at common law and 
by the law of this state, crude gum was a 
part of the realty, and only became person- 
alty when it was taken from the tree. As a 
part of the realty, under the law as it then 
existed, it was not such a crop as could be 
mortgaged to secure advances, nor could a 


bill of sale thereto be given to secure 
advances for the gathering of the crude 
gum. Meadows v. Dixon, 61 Ga. App. 697, 
7 S.E.2d 329, 1940 Ga. App. LEXIS 225 
(1940). 

Reason for classification of pine 
tree products as personalty. — It was 
the intention of the General Assembly in 
passing O.C.G.A. § 44-14-100 to classify 
the products of the pine tree as personalty 
solely for the purpose of enabling turpen- 
tine operators to obtain credit on their 
products by the giving of bills of sale or a 
mortgage, and for no other purpose. 
Meadows v. Dixon, 61 Ga. App. 697, 7 
S.E.2d 329, 1940 Ga. App. LEXIS 225 
(1940). 


OPINIONS OF THE ATTORNEY GENERAL 


Commissioner of Agriculture may 
license warehouse storing pine cones 


under O.C.G.A. § 10-4-2. 1958-59 Ga. 
Op. Att’y Gen. 14. 
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Pine cones may come under 
O.C.G.A. § 10-4-2, being includable in 
“agricultural products” as used therein. 
1958-59 Ga. Op. Att’y Gen. 14. 

Lumber is not an agricultural prod- 
uct within the meaning of O.C.G.A. 
§ 10-4-2. 1958-59 Ga. Op. Att’y Gen. 12. 


MORTGAGES, SECURITY, LIENS 


44-14-101 


Nursery products such as ornamen- 
tal garden shrubs are not farm prod- 
ucts as that term is used in Ga. Const. 
1976, Art. VII, Sec. 1, Para. IV (see, now, 
Ga. Const. 1983, Art. VII, Sec. 2, Para. 
IV), and are subject to property taxation. 
1969 Op. Atty Gen. No. 69-407. 


RESEARCH REFERENCES 


ALR. 
Chattel mortgage on fruit crops growing 
or to be grown, 54 A.L.R. 1532. 


44-14-101. Crops as personalty. 


All matured or unmatured crops are declared to be personalty. 


History. 

Ga. L. 1922, p. 114, §§ 1-3; Ga. L. 1933, 
p. 128, §§ 1, 2; Code 1933, §§ 85-1901, 
85-1902, 85-1903; Ga. L. 2001, p. 362, 
§ 35. 


Law reviews. 
For article, “Timber Transactions in 
Georgia,” see 19 Ga. B. J. 413 (1957). 
For article, “Things Attached to Realty,” 
see 15 Mercer L. Rev. 343 (1964). 


JUDICIAL DECISIONS 


Prior to O.C.G.A. § 44-14-101, grow- 
ing crops still attached to soil were 
part of realty, and a purchaser of the 
land obtained title to both the land and 
the crops. Hix v. Williams, 42 Ga. App. 
143, 155 S.E. 355, 1930 Ga. App. LEXIS 
264 (1930). 

Section applies to fruits and prod- 
ucts, not plants themselves. — 
0.C.G.A. $ 44-14-101 applies only to the 
fruits and products of plants, trees, and 
shrubs and do not refer to the plants, 
trees, and shrubs themselves. Adcock v. 
Berry, 194 Ga. 243, 21 S.E.2d 605, 1942 
Ga. LEXIS 568 (1942); Newton v. Allen, 
220 Ga. 681, 141 S.E.2d 417, 1965 Ga. 
LEXIS 605 (1965); Marshall v. Georgia 
Power Co., 134 Ga. App. 479, 214 S.E.2d 
728, 1975 Ga. App. LEXIS 2046 (1975). 

Section refers to mature crops, not 
nursery stock. — O.C.G.A. § 44-14-101 
refers to crops that mature, and does not 
include a nursery or nursery stock at- 
tached to and growing in the soil. Adcock 
v. Berry, 194 Ga. 243, 21 S.E.2d 605, 1942 
Ga. LEXIS 568 (1942). 

O.C.G.A. § 44-14-101 does not embrace 
as personalty a nursery or nursery stock 
consisting of plants, trees, and shrubs, 


attached to and growing in the soil. Ad- 
cock v. Berry, 194 Ga. 248, 21 S.E.2d 605, 
1942 Ga. LEXIS 568 (1942). 

Security deed conveying cultivated 
land does not include crops. — A secu- 
rity deed executed under O.C.G.A. §§ 44- 
14-60 and 44-14-61, 44-14-63, 44-14-66, 
44-14-67, after the passage of O.C.G.A. 
§ 44-14-101, to convey cultivated farm 
land as security for debt, does not ordinar- 
ily comprehend crops matured or unma- 
tured on the land. Penn Mut. Life Ins. Co. 
v. Larsen, 178 Ga. 255, 173 S.E. 125, 1934 
Ga. LEXIS 26 (1934). 

Purchaser acquires landlord’s in- 
terest in crops where rented to ten- 
ant. — Although O.C.G.A. § 44-14-101, 
making all crops personalty, does not af- 
fect the rule that the purchaser of the land 
acquires the landlord’s interest in the 
crops in cases where the land is rented to 
a tenant, this rule does not mean that 
where land is not rented out by the owner, 
the one who acquires title by deed or 
otherwise, gets the title to the crops 
planted or growing thereon. King v. Tilley, 
69 Ga. App. 561, 26 S.E.2d 293, 1943 Ga. 
App. LEXIS 139 (1943). 


Party who becomes owner of 
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rented land before maturity of crops 
is entitled to recover rent. Neal v. Hub- 
bard, 53 Ga. App. 267, 185 S.E. 384, 1936 
Ga. App. LEXIS 61 (1936). 

Cropper and landlord both have 
right of action for wrongful destruc- 
tion of crops. — Cropper has such an 
interest in crops, even though not all have 
matured and contract has not been fully 
completed by cropper, as would support an 
action against one who wrongfully de- 
stroyed them, which right of action is joint 
and several with that of the landlord who 
likewise has an interest in the crops. 
Thombley v. Hightower, 52 Ga. App. 716, 
184 S.E. 331, 1936 Ga. App. LEXIS 235 
(1936). 

Writing which leases trees for tur- 
pentine is lease of realty. — A writing 
which purports to lease trees for turpen- 
tine purposes, not merely the product 
thereof, is a lease of realty, and does not 
constitute a contract for the sale of per- 
sonalty under O.C.G.A. T. 11. Newton v. 
Allen, 220 Ga. 681, 141 S.E.2d 417, 1965 
Ga. LEXIS 605 (1965). 

Illegal marijuana is not part of re- 
alty and thus can be considered in the 
possession of a defendant cultivating it. 
Carney v. State, 134 Ga. App. 816, 216 
S.E.2d 617, 1975 Ga. App. LEXIS 2183 
(1975). 

Crop of pecans is personalty, and 
does not pass as part of the realty by the 
sale and conveyance of the land in pursu- 
ance of a power expressed in the security 
deed. Miller v. Jackson, 190 Ga. 668, 10 
S.E.2d 35, 1940 Ga. LEXIS 524 (1940). 

Crop-growing land is realty but un- 
matured crops are personalty. — A 
patch of ground, whether described as a 
melon patch, a strawberry patch, or any 
other sort of patch, is necessarily realty. 


PROPERTY 
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But an unmatured crop growing thereon, 
as an unmatured melon crop, is, under 
O.C.G.A. § 44-14-101, personalty. Kitch- 
ens v. Brassell, 42 Ga. App. 332, 155 S.E. 
905, 1930 Ga. App. LEXIS 389 (1930). 

“Melon patch” is both ground and 
melon crop growing on it. — A melon 
patch is not only the ground constituting 
the patch, but is the ground together with 
the melon crop growing thereon. Kitchens 
v. Brassell, 42 Ga. App. 332, 155 S.E. 905, 
1930 Ga. App. LEXIS 389 (1930). 

Damage to melon patch means 
damage to melon crop. — Damage 
whether “on” or “to” a melon patch must 
necessarily be damage affecting the melon 
crop which is an essential constituent of 
the melon patch. Kitchens v. Brassell, 42 
Ga. App. 332, 155 S.E. 905, 1930 Ga. App. 
LEXIS 389 (1930). 

Damage to unmatured melon crop 
growing upon melon patch is damage 
to personalty, and an action to recover 
for damage to such crop, whether it is an 
action ex contractu for the value of the 
crop, or portion thereof taken and con- 
verted, or is an action ex delicto for a sum 
representing damage to the crop, is not an 
action for damage to realty. Kitchens v. 
Brassell, 42 Ga. App. 332, 155 S.E. 905, 
1930 Ga. App. LEXIS 389 (1930). 

Damage to “melon patch.” — Dam- 
age to a patch, or to a patch which is of the 
descriptive character of a melon patch, is, 
insofar as the damage is to the patch 
alone, damage to realty, yet damage to a 
“melon patch,” where the expression 
“melon patch” is indicative of a melon crop 
growing on the patch of ground, is a dam- 
age to the crop of melons, and to that 
extent is necessarily a damage to person- 
alty. Kitchens v. Brassell, 42 Ga. App. 332, 
155 S.E. 905, 1930 Ga. App. LEXIS 389 
(1930). 


OPINIONS OF THE ATTORNEY GENERAL 


Pecans are both crops and person- 
alty under O.C.G.A. § 44-14-101. 1971 
Op. Att’y Gen. No. U71-41. 
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44-14-120 


RESEARCH REFERENCES 


Am. Jur. 2d. 

6 Am. Jur. 2d, Attachment and Garnish- 
ment, §§ 104-106, 329, 330, 335. 21 Am. 
Jur. 2d, Crops §§ 1, 3. 63 Am. Jur. 2d, 
Property, §§ 19, 21. 

C.J.S. 


7C.J.S., Attachment, § 181. 25 C.J.S., 
Crops, § 1. 73 C.J.S., Property, § 21. 
ALR. 

Right to crops sown or grown by one 
wrongfully in possession of land, 39 A.L.R. 
958; 57 A.L.R. 584. 

Judicial or execution sale of realty as 


affecting debtor’s share in crops grown by 
tenant or cropper, 113 A.L.R. 1355. 

Nursery stock attached to the soil as 
real or personal property, and resulting 
rights, 125 A.L.R. 1406. 

Growing crops as part of land or as a 
chattel asset, in farm debtor proceedings 
under Bankruptcy Act, 150 A.L.R. 1175. 

Rights in growing, unmatured annual 
crops as between personal representatives 
of decedent’s estate and heirs or devisees, 
92 A.L.R.2d 1373. 


ARTICLE 5 
TRUST DEEDS 


RESEARCH REFERENCES 


ALR. 

Implied power of trustee under mort- 
gage or deed of trust who purchases prop- 
erty in behalf of bondholders at foreclo- 
sure sale, to give new mortgage, 95 A.L.R. 
527. 

Validity, construction, and effect of pro- 
vision in mortgage or deed of trust regard- 
ing status of mortgagor or his grantee in 
possession after sale under foreclosure or 
otherwise, 103 A.L.R. 981. 

Duty and liability of trustee under 
mortgage or deed of trust securing debt to 
mortgagor, subsequent purchaser or 
lienor, 117 A.L.R. 1054. 

Creation of homestead right in real es- 
tate as affecting previous mortgage, trust 
deed, or purchase money or vendor’s lien, 
123 A.L.R. 427. 


Right of trustee under deed of trust, 
absent a provision in that regard, to bid at 
foreclosure sale in behalf of holders of 
bonds or other obligations secured 
thereby, and duty of court as regards au- 
thorization, 135 A.L.R. 393. 

Interest of trustee in debt secured un- 
der deed of trust (or association with or 
relationship to one having interest in 
debt) as affecting validity of deed or exer- 
cise of trustee’s power of foreclosure or 
sale, 138 A.L.R. 1013. 

Demand for payment as a condition 
precedent to exercise of power of sale in, or 
foreclosure of, mortgage securing demand 
note, 147 A.L.R. 1109. 

Foreclosure of mortgage or trust deed as 
affecting easement claimed in, over, or 
under property, 46 A.L.R.2d 1197. 


44-14-120. Enforcement of rights; petition; order. 


Whenever any person has conveyed real property in this state by a 
deed to a trustee to secure the payment of a note or notes, bonds, or 
other debt owing to one or more persons, the rights of the trustee named 
in the deed or his successor in estate, as well as the rights of the holders 
or owners of the notes or other debts in the real property, may be 
enforced in the following manner: 


(1) The trustee named in the deed or his successor in estate 
entitled to enforce the deed may, upon the request of the holders or 
owners of at least two-thirds of the indebtedness thereby secured but 
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not otherwise, petition the superior court of the county of the 
residence of the maker of the deed or, if there is more than one maker, 
the superior court of the county of the residence of either or, if the 
maker or makers are nonresidents of the state, the superior court of 
the county wherein the land or any part thereof conveyed by the deed 
is located or the city court, if any, in the county having jurisdiction of 
the amount claimed in the petition. The petition shall contain a 
statement of the case, the amounts demanded, and a description of 
the property covered by the deed to secure such demands; and 


(2) Upon the petition being filed, the court shall grant an order 
directing the sums demanded in the petition, together with interest 
and costs, to be paid into the court on or before the first day of the 
next term immediately succeeding the one at which the order is 
granted, which order shall be published once a week for four weeks in 
some newspaper generally circulated in the county or shall be served 
on the maker of the deed or his special agent or attorney at least 20 
days prior to the time at which the money is directed to be paid into 


the court. 


History. 
Ga. L. 1896, p. 76, § 1; Civil Code 1910, 


§ 311; Code 1933, § 67-1201; Ga. L. 1982, 
p. 3, § 44. 


JUDICIAL DECISIONS 


Section not sole method for foreclo- 
sure. — O.C.G.A. § 44-14-120 does not 
create the only method of foreclosure of 
trust deeds to secure debts, so that no 
foreclosure can be had unless the condi- 
tions of O.C.G.A. § 44-14-120 are com- 
plied with. It means that, upon request of 
two-thirds in amount of the indebtedness 
secured, but not otherwise, this unusual 
method of foreclosure may, but not must, 
be followed. Under other conditions, other 
methods must be pursued. In re Lookout 
Mt. Hotel Co., 50 F.2d 421, 1931 U.S. Dist. 
LEXIS 1402 (D. Ga.), rev'd, 53 F.2d 463, 
1931 U.S. App. LEXIS 2691 (5th Cir. 
1931). 

Security deeds and trust deeds dis- 


tinguished, see In re Lookout Mt. Hotel 
Co., 50 F.2d 421, 1931 U.S. Dist. LEXIS 
1402 (D. Ga.), rev'd, 53 F.2d 463, 1931 
U.S. App. LEXIS 2691 (5th Cir. 1931). 

Deed of trust to property given as 
security for bonds is trust deed to 
secure debt under O.C.G.A. § 44-14-120 
and not a security deed under O.C.G.A. 
§ 44-14-60. In re Lookout Mt. Hotel Co., 
50 F.2d 421, 1931 U.S. Dist. LEXIS 1402 
(D. Ga.), rev’d, 53 F.2d 463, 1931 U.S. App. 
LEXIS 2691 (5th Cir. 1931). 

For case where stipulation in deed 
of trust does not dispense with neces- 
sity of service, see City Bank & Trust 
Co. v. Graf, 177 Ga. 236, 170 S.E. 74, 1933 
Ga. LEXIS 154 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 517, 519, 
522. 
C.J.S. 

59 C.J.S., Mortgages, § 324 et seq. 


ALR. 


Conveyance in consideration of support 
as creating lien or charge upon the land 
conveyed, 64 A.L.R. 1250. 

Right of trustee under deed of trust, 
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absent a provision in that regard, to bid at 
foreclosure sale in behalf of holders of 
bonds or other obligations secured 
thereby, and duty of court a regards au- 
thorization, 88 A.L.R. 1260; 96 A.L.R. 
1456; 135 A.L.R. 393. 

Demand for payment as a condition 
precedent to exercise of power of sale in, or 
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Failure to keep up insurance as justify- 
ing foreclosure under acceleration provi- 
sion in mortgage or deed of trust, 69 
A.L.R.3d 774. 

Validity and construction of provision of 
mortgage or other real-estate financing 
contract prohibiting prepayment for a 
fixed period of time, 81 A.L.R.4th 423. 


foreclosure of, mortgage securing demand 
note, 147 A.L.R. 1109. 


44-14-121. Defense by maker; when and how made; affidavit. 


When an order for the payment of the sums demanded in the petition 
has been granted and published or served as provided in Code Section 
44-14-120, the maker of the deed sought to be enforced or his special 
agent or attorney may appear on or before the first day of the term of 
the court at which the money is directed to be paid and file his objection 
to the enforcement of the deed and may set up and avail himself of any 
defense which he might lawfully set up in an ordinary action on the 
debts or demands secured by the deed and which defense shows that 
the petitioner is not entitled to enforce the demands or debts or that the 
amounts claimed are not due; provided, however, the facts of the 
defense shall be verified by the affidavit of the maker of the deed or his 
special agent or attorney at the time of filing the defense. 


History. 
Ga. L. 1896, p. 76, § 2; Civil Code 1910, 
§ 3312; Code 1933, § 67-1202. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
55 Am. Jur. 2d, Mortgages, § 642 et seq. 


C.J.S. 
59 C.J.S., Mortgages, § 324 et seq. 


44-14-122. Action against maker’s personal representative. 


When the maker of the deed is dead, the proceedings to enforce the 
deed may be instituted against his executor or administrator. 


History. 
Ga. L. 1896, p. 76, § 3; Civil Code 1910, 
§ 3318; Code 1933, § 67-1208. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

31 Am. Jur. 2d, Executors and Adminis- 
trators, § 9. 55 Am. Jur. 2d, Mortgages, 
§§ 1275, 1276. 


C.J.S. 
34 C.J.S., Executors and Administra- 
tors, § 730. 59 C.J.S., Mortgages, § 550. 
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44-14-123. Trial of issues. 


When proceedings to enforce a deed of trust are instituted and a 
defense is set up thereto as provided in Code Section 44-14-121, the 
issues thus raised shall be tried as other issues are tried in the court in 
which the proceedings were instituted. 


History. 
Ga. L. 1896, p. 76, § 4; Civil Code 1910, 
§ 3314; Code 1933, § 67-1204. 


44-14-124, Judgment; lien thereof; levy and sale of the land. 


When the maker of the deed, after being directed so to do, fails to pay 
the sums demanded in the petition together with interest and costs as 
required by Code Section 44-14-120 and also fails to set up and sustain 
his or her defense against the enforcement of the rights of the trustee 
and the holders or owners of the bonds, notes, or debts secured by the 
deed, the court shall give judgment for the amounts which may be due 
under the deed to be levied on the real property covered thereby. Upon 
the trustees making and recording a deed reconveying the real property 
to the maker in the office of the clerk of the superior court of the county 
where the land is located, the court shall order the real property to be 
sold in the same manner and under the same regulations which govern 
sheriffs sales under execution; provided, however, that, if the deed is 
filed and recorded as provided by law, the judgment shall be a lien upon 
the real property which shall be superior to any claim or lien, except 
taxes, whatsoever arising or created subsequent to the date of the deed 
to the trustee. 


History. § 3315; Code 1933, § 67-1205; Ga. L. 
Ga. L. 1896, p. 76, § 5; Civil Code 1910, 1982, p.3,§ 44; Ga. L. 2002, p. 415, § 44. 
RESEARCH REFERENCES 
Am. Jur. 2d. absent a provision in that regard, to bid at 
55 Am. Jur. 2d, Mortgages, §§ 518,525. foreclosure sale in behalf of holders of 
C.J.S. bonds or other obligations secured 
59 C.J.S., Mortgages, § 324 et seq. thereby, and duty of court a regards au- 
ALR. thorization, 96 A.L.R. 1456; 135 A.L.R. 


Right of trustee under deed of trust, 393. 
44-14-125. Disposition of proceeds of sale; surplus. 


The money arising from the sale of the property shall be paid to the 
trustee unless claimed by some other lien which by law may have 
priority over the deed; and, when there is any surplus after paying the 
sums due under the deed and other liens, the surplus shall be paid to 
the maker of the deed or his agent. 
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44-14-125 MORTGAGES, SECURITY, LIENS 44-14-140 
History. 

Ga. L. 1896, p. 76, § 6; Civil Code 1910, 
§ 3316; Code 1933, § 67-1206. 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

55 Am. Jur. 2d, Mortgages, §§ 778, 785, Trustee in mortgage securing bonds as 
790. agent of obligor or holder of bonds as 
C.J.S. regards deposit or payment in respect of 

59A C.J.S., Mortgages, §§ 664 et seq., principal or interest, 90 A.L.R. 467; 96 
961, 966, 967. A.L.R. 1233. 


44-14-126. Debt due in installments; treatment of surplus. 


If the deed is given to secure debts due by installments and is 
enforced before any one of the installments falls due and there is a 
surplus of funds as stated in Code Section 44-14-125, the court may 
retain the funds or order them to be invested to meet the unpaid 
installments. 


History. 
Ga. L. 1896, p. 76, § 7; Civil Code 1910, 
§ 3317; Code 1933, § 67-1207. 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
55 Am. Jur. 2d, Mortgages, § 790. 59A C.J.S., Mortgages, § 962. 
ARTICLE 6 


EXPIRATION AND EXTENSION OF INSTRUMENTS AFFECTING 
PERSONALTY 


RESEARCH REFERENCES 


ALR. Validity and effect, as to previously re- 


What are “tools,” “implements,” “instru- corded instrument, of statute which 
ments,” “ 


utensils,” or “apparatus” within places or changes time limit on effective- 
the meaning of debtor’s exemption laws,9 ness of record of mortgages or other in- 
A.L.R. 1020; 36 A.L.R. 669; 52 A.L.R. 826. struments, 133 A.L.R. 1325. 


44-14-140. Expiration of notice effected by recording of mort- 
gage or other security instrument on personalty. 


The notice given to third persons by the filing for record of any 
mortgage, bill of sale to secure debt, retention of title contract, or other 
security instrument creating a lien on, retaining title to, or conveying 
an interest in personal property only shall expire at the end of seven 
years from the date of the filing thereof for record. 
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History. 
Ga. L. 1937, p. 760, $ 1; Ga. L. 1945, p. 
389, § 1. 


PROPERTY 


44-14-141 


JUDICIAL DECISIONS 


Purpose. — O.C.G.A. § 44-14-140 
merely had for its purpose the relieving of 
the party taking the junior conveyance of 
the necessity of searching the records 
more than seven years back. City Whsle. 
Co. v. Harper, 100 Ga. App. 151, 110 
S.E.2d 561, 1959 Ga. App. LEXIS 555 
(1959). 

Limited effect of section. — 0.C.G.A. 
§ 44-14-140 merely provides that notice 
expires at the end of seven years from the 


date of the filing of instruments for record. 
Standing alone, that section merely takes 
from the law the provision that such filing 
would be notice after the expiration of 
seven years, nothing more. It does not, in 
any sense, purport to alter the fact that 
once notice has been afforded, the respec- 
tive priorities of the junior and senior 
instruments are fixed. City Whsle. Co. v. 
Harper, 100 Ga. App. 151, 110 S.E.2d 561, 
1959 Ga. App. LEXIS 555 (1959). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

66 Am. Jur. 2d, Records and Recording 
Laws, §§ 42, 48. 69 Am. Jur. 2d, Secured 
Transactions, §§ 405, 407 et seq. 

C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 168- 

170. 


ALR. 


Negotiability of title-retaining note, 28 
A.L.R. 699; 44 A.L.R.2d 71. 


44-14-141. Extension of time period; affidavit. 


The effect regarding third persons of the filing for record of any of the 
instruments enumerated in Code Section 44-14-140 may in all respects, 
including the preservation of priority thereof, be extended for succes- 
sive additional periods, each period not exceeding five years from the 
date of the filing in the office of the clerk of the superior court wherein 
any such instrument is recorded, upon the filing by the owner or holder 
thereof of an affidavit identifying the instrument and stating his 
interest and the nature and amount unpaid on the obligation still 
secured thereby. Where the instrument is made to, held, or owned by a 
trustee or other representative to secure bonds, notes, or other obliga- 
tions of the maker of the instrument, the affidavit provided for in this 
Code section may be made and filed by the trustee or other represen- 
tative. 


History. 
Ga. L. 1937, p. 760, § 2; Ga. L. 1948, p. 
575, § 1. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-141 affords to se- 
nior grantee means to preserve or 


restore grantee’s priority, and the ef- 
fect of the record of grantee’s instrument 
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as notice to subsequent grantees, by filing tion. City Whsle. Co. v. Harper, 100 Ga. 
with the clerk an affidavit setting forth App. 151, 110 S.E.2d 561, 1959 Ga. App. 
therein the matters specified in that sec- LEXIS 555 (1959). 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

69 Am. Jur. 2d, Secured Transactions, Filing a claim against decedent’s estate 
§§ 409, 410 et seq. as an unsecured claim, as a waiver of a 
C.J.S. mortgage or other lien, 2 A.L.R. 1132. 

14 C.J.S., Chattel Mortgages, §§ 168- Negotiability of title-retaining note, 28 
174. A.L.R. 699; 44 A.L.R.2d 71. 


44-14-142, Recording of affidavit; indexing; fee. 


The clerk of the superior court shall file the affidavit required by Code 
Section 44-14-141, reindex the instrument mentioned in the affidavit, 
and enter on the margin of the record of the instrument a reference to 
the filing of the affidavit, which shall state the date of the filing of the 
affidavit and the amount unpaid on the obligation secured by the 
instrument, for which services the clerk shall be entitled to a fee as 
required by Article 2 of Chapter 6 of Title 15. 


History. 1986, “clerk” was substituted for “clerks” 
Ga. L. 1937, p. 760, § 3; Ga. L. 1981, p. preceding “shall be entitled to a fee”. 
1396, § 20; Ga. L. 1986, p. 1002, § 10. 
Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

66 Am. Jur. 2d, Records and Recording Negotiability of title-retaining note, 28 
Laws, § 64. 69 Am. Jur. 2d, Secured A.L.R. 699; 44 A.L.R.2d 71. 
Transactions, § 409 et seq. 

C.J.S. 
76 C.J.S., Records, § 19 et seq. 


44-14-143. Limitations on instruments filed before March 31, 
1937. 


The notice given by the filing of any mortgage, bill of sale to secure 
debt, retention of title contract, or other security instrument creating a 
lien on, retaining title to, or conveying an interest in personal property 
which is filed or recorded prior to March 31, 1937, shall not extend more 
than seven years from March 31, 1937, unless within seven years from 
March 31, 1937, an affidavit is filed, the instrument reindexed, and the 
marginal reference made on the record thereof as provided in Code 
Section 44-14-142. 
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History. 
Ga. L. 1937, p. 760, § 4. 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
69 Am. Jur. 2d, Secured Transactions, Negotiability of title-retaining note, 28 
§§ 405, 407. A.L.R. 699; 44 A.L.R.2d 71. 


C.J.S. 
14 C.J.S., Chattel Mortgages, § 169. 


44-14-144, Exclusion of public utility corporations from cover- 
age of Code Sections 44-14-140 through 44-14-143. 


This article shall not apply to any mortgage, bill of sale to secure debt, 
retention of title contract, deed of trust, or other security instrument 
creating a lien on, retaining title to, or conveying an interest in property 
owned by, sold or leased to, or agreed to be sold or leased to any railroad 
corporation, street railroad corporation, electric or gas corporation, or 
other public utility corporation or any receivers, trustees, or other legal 
officers in possession of or operating any railroad corporation, street 
railroad corporation, electric or gas corporation, or other public utility 
corporation. 


History. 
Ga. L. 1948, p. 540, § 1; Ga. L. 1950, p. 
33, § 1. 
RESEARCH REFERENCES 
ALR 


Negotiability of title-retaining note, 28 
A.L.R. 699; 44 A.L.R.2d 71. 


ARTICLE 7 
FORECLOSURE 
Law reviews. mercial Real Estate: What are the Alter- 
For annual survey on real property law, natives?,” see 16 (No. 4) Ga. St. B.J. 18 
see 61 Mercer L. Rev. 301 (2009). (2010). 


For article, “Buying Distressed Com- 
RESEARCH REFERENCES 


ALR. 
Action for damages for attempted 
wrongful foreclosure, 104 A.L.R.6th 485. 
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44-14-160 


Part 1 


In GENERAL 


Law reviews. 

For annual survey of commercial law, 
see 38 Mercer L. Rev. 85 (1986). 

For article, “Nonjudicial Foreclosures in 


For article, “Buying Distressed Com- 
mercial Real Estate: What are the Alter- 
natives?,” see 16 (No. 4) Ga. St. B.J. 18 
(2010). 


Georgia: Fresh Doubts, Issues and Strat- 
egies,” see 23 Ga. St. B.J. 123 (1987). 


RESEARCH REFERENCES 


Am. Jur. Proof of Facts. 

Sufficiency of Manner and Timeliness of 
Redemption of Real Estate Contract from 
Foreclosure, 66 POF8d 267. 

ALR. 

Right of trustee of land having interest 

therein to purchase on his own behalf in 


association with foreclosure by third- 
party lienor, in absence of express trust 
provision, 30 A.L.R.4th 732. 

Sufficiency of tender of payment to ef- 
fect defaulting vendee’s redemption of 
rights in land purchased, 37 A.L.R.4th 
286. 


44-14-160. Filing of foreclosure and deed under power; penalty 
for late payment. 


(a) Within 90 days of a foreclosure sale, all deeds under power shall 
be filed by the holder of a deed to secure debt or a mortgage with the 
clerk of the superior court of the county or counties in which the 
foreclosed property is located. The clerk shall record and cross reference 
the deed under power to the deed to secure debt or mortgage foreclosed 
upon. The deed under power shall be indexed pursuant to standards 
promulgated by the Georgia Superior Court Clerks’ Cooperative Au- 
thority. 


(b) In the event the deed under power is not filed within 30 days after 
the time period set forth in subsection (a) of this Code section, the 
holder shall be required to pay a late filing penalty of $500.00 upon 
filing in addition to the required filing fees provided for in subsection (f) 
of Code Section 15-6-77. Such late filing penalty shall be collected by the 
clerk of the superior court before filing. 


(c) The sums collected as a late filing penalty under subsection (b) of 
this Code section shall be remitted to the governing authority of the 
county. If the foreclosed property is located within a municipality, the 
governing authority of the county shall remit the late filing penalty for 
such property to the governing authority of such municipality within 30 
days of its receipt of the penalty. For each late filing penalty for property 
located within the corporate limits of a municipality, the governing 
authority of the county may withhold a 5 percent administrative 
processing fee from the remittance to such municipality. 
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History. 

Ga. L. 1975, p. 422, § 1; Ga. L. 2009, p. 
614, $ 1/SB 141; Ga. L. 2015, p. 937, 
§ 9/HB 322; Ga. L. 2018, p. 1112, § 44/SB 
365. 

Law reviews. 

For annual survey article on commer- 
cial law, see 45 Mercer L. Rev. 87 (1993). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 
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For article, “Buying Distressed Com- 
mercial Real Estate: What are the Alter- 
natives?,” see 16 (No. 4) Ga. St. B.J. 18 
(2010). 

For survey article on real property law, 
see 67 Mercer L. Rev. 193 (2015). 

For annual survey on real property, see 
69 Mercer L. Rev. 251 (2017). 


JUDICIAL DECISIONS 


Property not sold. — Under Georgia 
law, the homeowner had to first show that 
the homeowner’s property was sold at a 
foreclosure in order to state a plausible 
claim for wrongful disclosure; because the 
homeowner did not allege that a foreclo- 
sure sale occurred, the homeowner failed 
to state such a claim. Thomas v. Bank of 
Am., N.A., 557 Fed. Appx. 873, 2014 U.S. 
App. LEXIS 3162 (11th Cir. 2014). 

Summary judgment proper once se- 
curity deed paid in full. — In an action 
to remove a cloud from title, the trial court 
properly granted summary judgment to a 
bank and cancelled a recorded deed in 
favor of a holder, as: (1) the holder could 
no longer claim any legal title to the 
subject property once the underlying debt 


thereto was paid; (2) no evidence of valid 
renewal or extension of the note existed; 
and (3) the holder lacked standing to chal- 
lenge any foreclosure on the debt. North- 
west Carpets, Inc. v. First Nat’] Bank, 280 
Ga. 535, 630 S.E.2d 407, 2006 Ga. LEXIS 
341 (2006). 

Failure to timely file deed. — Failure 
to timely file a deed following a foreclosure 
sale under O.C.G.A. § 44-14-160 was not 
fatal to the confirmation of the sale; con- 
firmation was to pass upon the notice, 
advertisement, and regularity of the sale. 
To the extent that any claim was available 
to a debtor, the appropriate vehicle was a 
wrongful foreclosure action. Harper v. 
Ameris Bank, 326 Ga. App. 67, 755 S.E.2d 
872, 2014 Ga. App. LEXIS 122 (2014). 


RESEARCH REFERENCES 


C.J.S. 

59A C.J.S., Mortgages, § 643. 
ALR. 

Posting of notice or other steps prelimi- 
nary to nonjudicial foreclosure of mort- 
gage or deed of trust as suspending stat- 
ute limitations, 122 A.L.R. 938. 


Recognition of action for damages for 
wrongful foreclosure — general views, 81 
A.L.R.6th 161. 

Recognition of action for damages for 
wrongful foreclosure — types of actions, 
82 A.L.R.6th 43. 


44-14-161. Sales made on foreclosure under power of sale; when 
deficiency judgment allowed; confirmation and ap- 
proval; notice and hearing; resale. 


(a) When any real estate is sold on foreclosure, without legal process, 
and under powers contained in security deeds, mortgages, or other lien 
contracts and at the sale the real estate does not bring the amount of 
the debt secured by the deed, mortgage, or contract, no action may be 
taken to obtain a deficiency judgment unless the person instituting the 
foreclosure proceedings shall, within 30 days after the sale, report the 
sale to the judge of the superior court of the county in which the land is 
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located for confirmation and approval and shall obtain an order of 


confirmation and approval thereon. 


(b) The court shall require evidence to show the true market value of 
the property sold under the powers and shall not confirm the sale 
unless it is satisfied that the property so sold brought its true market 
value on such foreclosure sale. 


(c) The court shall direct that a notice of the hearing shall be given 
to the debtor at least five days prior thereto; and at the hearing the 
court shall also pass upon the legality of the notice, advertisement, and 
regularity of the sale. The court may order a resale of the property for 


good cause shown. 


History. 

Ga. L. 1935, p. 381, § 1. 
Law reviews. 

For article surveying Georgia cases 
dealing with commercial law from June 
1977 through May 1978, see 30 Mercer L. 
Rev. 15 (1978). 

For article surveying recent legislative 
and judicial developments in Georgia’s 
real property laws, see 31 Mercer L. Rev. 
187 (1979). 

For article surveying Georgia cases in 
the area of real property from June 1979 
through June 1980, see 32 Mercer L. Rev. 
175 (1980). 

For article surveying commercial law, 
see 34 Mercer L. Rev. 31 (1982). 

For annual survey of commercial law, 
see 39 Mercer L. Rev. 83 (1987). 

For annual survey of commercial law, 
see 43 Mercer L. Rev. 119 (1991). 

For annual survey on law of real prop- 
erty, see 43 Mercer L. Rev. 353 (1991). 

For survey article on commercial law, 
see 44 Mercer L. Rev. 99 (1992). 

For annual survey article discussing 
nonjudicial foreclosure sales, see 46 Mer- 
cer L. Rev. 95 (1994). 

For annual survey article on real prop- 
erty law, see 50 Mercer L. Rev. 307 (1998). 

For annual survey article discussing 
real property law, see 51 Mercer L. Rev. 
441 (1999). 


For annual survey of real property law, 
see 56 Mercer L. Rev. 395 (2004). 

For annual survey of real property law, 
see 57 Mercer L. Rev. 331 (2005). 

For article, “Enforcing Commercial Real 
Estate Loan Guaranties,” see 15 (No. 2) 
Ga. St. B. J. 12 (2009). 

For annual survey on real property law, 
see 61 Mercer L. Rev. 301 (2009). 

For article, “Georgia Foreclosure Con- 
firmation Proceedings in Today’s Reces- 
sionary Real Estate World: Back to the 
Future,” see 16 (No. 4) Ga. St. B.J. 11 
(2010). 

For annual survey of law on real prop- 
erty, see 62 Mercer L. Rev. 283 (2010). 

For annual survey on real property, see 
66 Mercer L. Rev. 151 (2014). 

For comment, “Eleventh Circuit Sur- 
vey: January 1, 2013 - December 31, 2013: 
Comment: Confirming the Enforceability 
of the Guaranty Agreement After Non- 
Judicial Foreclosure in Georgia,” see 65 
Mercer L. Rev. 1167 (2014). 

For comment, “Are Fannie Mae and 
Freddie Mac State Actors? State Action, 
Due Process, and Nonjudicial Foreclo- 
sure,” see 65 Emory L.J. 107 (2015). 

For annual survey of real property law, 
see 68 Mercer L. Rev. 231 (2016). 

For comment, “Kicked While They’re 
Down: Deficiency Judgments and the 
Great Recession,” see 67 Emory L.J. 1273 
(2018). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 


Sates MADE on FORECLOSURE UNDER POWER oF SALE 


CONFIRMATION AND APPROVAL OF SALE 
1. NATURE oF PROCEEDING 


2. APPLICATION IN OUT-OF-STATE AND FEDERAL Courts 


3. REPORT oF SALE 
4. CONFIRMATION 
5. True Market VALUE 
HEARING 
1. Powers anp Duties or Court 
2. Issurs 
A. GENERALLY 
B. Notice to DEBTOR 
C. ADVERTISEMENT 
3. Deptor’s RIGHTS 
4, EVIDENCE 
5. Review 
RESALE 
1. DISCRETION OF COURT 
2. Goop CAUSE 


General Consideration 


Constitutionality discussed. Hinson 
v. First Natl Bank, 221 Ga. 408, 144 
S.E.2d 765, 1965 Ga. LEXIS 479 (1965). 

O.C.G.A. § 44-14-161, setting the 
venue for a confirmation hearing in the 
county where the land lies, is constitu- 
tional. Wall v. Federal Land Bank, 240 Ga. 
236, 240 S.E.2d 76, 1977 Ga. LEXIS 1459 
(1977). 

0.C.G.A. § 44-14-161 does not violate 
equal protection or due process because 
there is insufficient state action in the 
Georgia foreclosure procedure. Alliance 
Partners v. Harris Trust & Sav. Bank, 266 
Ga. 514, 467 S.E.2d 531, 1996 Ga. LEXIS 
96 (1996). 

O.C.G.A. § 44-14-141 is in deroga- 
tion of the common law and must be 
strictly construed. Dukes v. Ralston Pu- 
rina Co., 127 Ga. App. 696, 194 S.E.2d 
630, 1972 Ga. App. LEXIS 1001 (1972); 
First Nat'l Bank & Trust Co. v. Kunes, 128 
Ga. App. 565, 197 S.E.2d 446, 1973 Ga. 
App. LEXIS 1547, affd, 230 Ga. 888, 199 
S.E.2d 776, 1973 Ga. LEXIS 1098 (1973); 
Southern Mut. Inv. Corp. v. Thornton, 131 
Ga. App. 765, 206 S.E.2d 846, 1974 Ga. 
App. LEXIS 1548 (1974); Calvert Fire Ins. 
Co. v. Environs Dev. Corp., 601 F.2d 851, 


1979 U.S. App. LEXIS 12152 (5th Cir. 
1979); Weems v. McCloud, 619 F.2d 1081, 
1980 U.S. App. LEXIS 16299 (5th Cir. 
1980); Taylor v. Thompson, 158 Ga. App. 
671, 282 S.E.2d 157, 1981 Ga. App. LEXIS 
2366 (1981); Bentley v. North Ga. Prod. 
Credit Ass’n, 170 Ga. App. 361, 317 S.E.2d 
339, 1984 Ga. App. LEXIS 1902 (1984). 

History. — O.C.G.A. § 44-14-161 was 
enacted during the depression when many 
mortgagors were forced into bankruptcy 
by the deficiency judgments which were 
sought and obtained against them after 
mortgagees had acquired the property at 
nonjudicial foreclosure sales for nominal 
or depressed prices. Taylor v. Thompson, 
158 Ga. App. 671, 282 S.E.2d 157, 1981 
Ga. App. LEXIS 2366 (1981). 

Legislative intent. — The intent of 
the General Assembly in 1935, in adopting 
0.C.G.A. § 44-14-161, was to provide for 
debtor relief. First Nat'l Bank & Trust Co. 
v. Kunes, 230 Ga. 888, 199 S.E.2d 776, 
1973 Ga. LEXIS 1098 (1973); Kennedy v. 
Gwinnett Com. Bank, 155 Ga. App. 327, 
270 S.E.2d 867, 1980 Ga. App. LEXIS 
2569 (1980). 

The legislative intention was to have a 
speedy determination through a bench 
trial of the specific items stated in 
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0.C.G.A. § 44-14-161. In this way there 
would be no lengthy litigation which 
would cloud the title to the property and 
delay a sale thereof; nor, would the bor- 
rower be deprived of the right to a jury 
trial on meritorious matters involved in 
the loan transaction. Jones v. Hamilton 
Mtg. Corp., 140 Ga. App. 490, 231 S.E.2d 
491, 1976 Ga. App. LEXIS 1530 (1976). 

There is no indication of a legislative 
intent to incorporate, within the reporting 
provision of O.C.G.A. § 44-14-161, the 
time requirement of the Civil Practice Act, 
O.C.G.A. § 9-11-4(c), for service on the 
debtor within five days from the day the 
report of sale is presented to the judge. 
Oviedo v. Connecticut Nat’l Bank, 194 Ga. 
App. 626, 391 S.E.2d 417, 1990 Ga. App. 
LEXIS 245 (1990), cert. denied, No. 
S90C0787, 1990 Ga. LEXIS 736 (Ga. Apr. 
18, 1990). 

The purpose of O.C.G.A. § 44-14-161 
is to protect debtors from deficiency judg- 
ments when the forced sale of their prop- 
erty brings less than fair market value. 
Goodman v. Nadler, 113 Ga. App. 493, 148 
S.E.2d 480, 1966 Ga. App. LEXIS 1107 
(1966); United States v. Golf Club Co., 435 
F.2d 9, 1970 U.S. App. LEXIS 6057 (5th 
Cir. 1970); First Natl Bank & Trust Co. v. 
Kunes, 128 Ga. App. 565, 197 S.E.2d 446, 
1973 Ga. App. LEXIS 1547, affd, 230 Ga. 
888, 199 S.E.2d 776, 1973 Ga. LEXIS 1098 
(1973); Adams v. Gwinnett Com. Bank, 
140 Ga. App. 233, 230 S.E.2d 324, 1976 
Ga. App. LEXIS 1421 (1976), aff'd, 238 Ga. 
722, 235 S.E.2d 476, 1977 Ga. LEXIS 1180 
(1977); Colodny v. Krause, 141 Ga. App. 
134, 232 S.E.2d 597, 1977 Ga. App. LEXIS 
1797, cert. denied, 434 U.S. 892, 98 S. Ct. 
267, 54 L. Ed. 2d 177, 1977 U.S. LEXIS 
3559 (1977); Calvert Fire Ins. Co. v. Envi- 
rons Dev. Corp., 601 F.2d 851, 1979 U.S. 
App. LEXIS 12152 (5th Cir. 1979); Ken- 
nedy v. Gwinnett Com. Bank, 155 Ga. 
App. 327, 270 S.E.2d 867, 1980 Ga. App. 
LEXIS 2569 (1980); Weems v. McCloud, 
619 F.2d 1081, 1980 U.S. App. LEXIS 
16299 (5th Cir. 1980); Redman Indus., Inc. 
v. Tower Properties, Inc., 517 F. Supp. 144, 
1981 U.S. Dist. LEXIS 14425 (N.D. Ga. 
1981). 

The Georgia confirmation proceeding is 
designed to protect a debtor from a defi- 
ciency judgment when the nonjudicial 
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foreclosure sale brings less than the prop- 
erty’s fair market value. It is a prerequi- 
site to obtaining a deficiency judgment. 
Bank of Am. Nat'l Trust & Sav. Ass’n v. 
Virginia Hill Partners, 110 B.R. 84, 1989 
Bankr. LEXIS 2352 (Bankr. N.D. Ga. 
1989). 

The purpose of O.C.G.A. § 44-14-161 is 
to protect debtors from deficiency judg- 
ments when the forced sale of their prop- 
erty brings less than the fair market 
value. Commercial Exch. Bank v. John- 
son, 197 Ga. App. 529, 398 S.E.2d 817, 
1990 Ga. App. LEXIS 1391 (1990). 

O.C.G.A. § 44-14-161 analogous to 
commercial reasonableness require- 
ment. — The Georgia confirmation stat- 
ute is analogous to the commercial reason- 
ableness requirement in personal 
property situations. United States v. 
Yates, 774 F. Supp. 1368, 1991 U.S. Dist. 
LEXIS 13950 (M.D. Ga. 1991). 

O.C.G.A. § 44-14-161 is a debtor’s 
relief Act to subject a land foreclosure 
sale under a power to the scrutiny of the 
court. Wall v. Federal Land Bank, 240 Ga. 
236, 240 S.E.2d 76, 1977 Ga. LEXIS 1459 
(1977). 

O.C.G.A. § 44-14-161 provides the 
debtor with protection against an un- 
fair deficiency claim and not with a basis 
for seeking damages in the event the sale 
does not result in obtaining the fair mar- 
ket value of the property. Kennedy v. 
Gwinnett Com. Bank, 155 Ga. App. 327, 
270 S.E.2d 867, 1980 Ga. App. LEXIS 
2569 (1980). 

Civil Practice Act inapplicable. — 
Although O.C.G.A. § 44-14-161 does not 
expressly provide to the contrary, the Civil 
Practice Act, O.C.G.A. Ch. 11, T. 9, is not 
applicable to require service upon a debtor 
of a creditor’s application for confirmation 
of a non-judicial foreclosure sale of real 
property, since such an application is not a 
“complaint” within the meaning of 
0.C.G.A. § 9-11-4(a). Vlass v. Security 
Pac. Natl Bank, 263 Ga. 296, 430 S.E.2d 
732, 1993 Ga. LEXIS 501 (1993). 

In the case of a loan secured by 
both real and personal property, the 
provision of O.C.G.A. § 11-9-504 for liqui- 
dation of the guarantor’s personal prop- 
erty “in a commercially reasonable man- 
ner” did not apply where the lender chose 
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General Consideration (Cont’d) 


to exercise its “rights and remedies in 
respect of the real property” as permitted 
under former O.C.G.A. § 11-9-501(4). 
Senske v. Harris Trust & Sav. Bank, 233 
Ga. App. 407, 504 S.E.2d 272, 1998 Ga. 
App. LEXIS 991 (1998). 

Applicability to Small Business Ad- 
ministration loans. — O.C.G.A. § 44- 
14-161(a) governs actions between a de- 
fendant debtor and the Small Business 
Administration (SBA) in which the SBA 
seeks to recover the deficiency. United 
States v. Yates, 774 F. Supp. 1368, 1991 
U.S. Dist. LEXIS 13950 (M.D. Ga. 1991). 

O.C.G.A. § 18-2-1 gives an expansive 
definition of “debtor” as the term 
should be understood in O.C.G.A. 
§ 44-14-161. First Natl Bank & Trust Co. 
v. Kunes, 230 Ga. 888, 199 S.E.2d 776, 
1973 Ga. LEXIS 1098 (1973). 

O.C.G.A. § 44-14-161, by using the 
word “debtor,” included all who were 
presently subject to payment of the debt, 
or who might be subjected to payment 
thereof, if within the knowledge of the 
payee of the note. First Nat'l Bank & 
Trust Co. v. Kunes, 128 Ga. App. 565, 197 
S.E.2d 446, 1973 Ga. App. LEXIS 1547, 
aff'd, 230 Ga. 888, 199 S.E.2d 776, 1973 
Ga. LEXIS 1098 (1973). 

The term “debtor” in O.C.G.A. § 44- 
14-161(c), appears to refer to the debtor on 
the underlying debt, i.e., the promissory 
note, as that is the only party against 
whom the deficiency may be enforced. 
Commercial Exch. Bank v. Johnson, 197 
Ga. App. 529, 398 S.E.2d 817, 1990 Ga. 
App. LEXIS 1391 (1990). 

0.C.G.A. § 44-14-161(a) applies to both 
primary debtors and guarantors; an ac- 
tion for the balance remaining on a note 
following a foreclosure sale against a 
guarantor rather than the primary debtor 
is still an action for a deficiency judgment 
under that section and is barred if no 
confirmation was obtained. United States 
v. Yates, 774 F. Supp. 1368, 1991 U.S. Dist. 
LEXIS 13950 (M.D. Ga. 1991). 

The definition of “debtor” in 
O.C.G.A. § 44-14-162.1 does not apply to 
0.C.G.A. § 44-14-161. Hill v. Moye, 221 
Ga. App. 411, 471 S.E.2d 910, 1996 Ga. 
App. LEXIS 511 (1996). 
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It would not matter for purposes of 
O.C.G.A. § 44-14-161 whether the 
debtors were primarily or second- 
arily liable on the debt. First Nat'l 
Bank & Trust Co. v. Kunes, 230 Ga. 888, 
199 S.E.2d 776, 1973 Ga. LEXIS 1098 
(1973). 

Signers of an indemnity agreement 
are “debtors” within the meaning of 
0.C.G.A. § 44-14-161 immediately upon 
the default on the promissory notes and as 
such should receive notice of confirmation 
proceedings and be given an opportunity 
to contest the approval of the sales before 
claims for the balance of the indebtedness 
can be prosecuted against them. First 
Nat'l Bank & Trust Co. v. Kunes, 230 Ga. 
888, 199 S.E.2d 776, 1973 Ga. LEXIS 1098 
(1973). 

The term “debtor” as used in 
O.C.G.A. § 44-14-161 includes a guar- 
antor of the debt. Ricks v. United States, 
434 F. Supp. 1262, 1976 U.S. Dist. LEXIS 
12889 (S.D. Ga. 1976). 

Term “debtor” inapplicable to guar- 
antor having limited liability. — The 
term “debtor” in O.C.G.A. § 44-14-161(c) 
is inapplicable to guarantors and sureties 
in circumstances where the guarantor has 
limited liability as to the underlying debt. 
Commercial Exch. Bank v. Johnson, 197 
Ga. App. 529, 398 S.E.2d 817, 1990 Ga. 
App. LEXIS 1391 (1990). 

O.C.G.A. § 44-14-161’s purpose is to 
pass upon the notice, advertisement, 
and regularity of the sale and to rein- 
sure that the property was sold for a fair 
value. It provides debtors with formidable 
protection against gross deficiency judg- 
ments. Wall v. Federal Land Bank, 240 
Ga. 236, 240 S.E.2d 76, 1977 Ga. LEXIS 
1459 (1977). 

O.C.G.A. § 44-14-161 does not pur- 
port to affect the validity of sales but 
just to prevent deficiency judgments in 
addition to unfair sales. It was intended to 
supplement the debtor’s right to set aside 
the sale. FDIC v. Dye, 642 F.2d 837, 1981 
U.S. App. LEXIS 14190 (5th Cir. 1981). 

The public policy behind confirma- 
tion proceedings is not to impose an 
affirmative duty upon the foreclosing 
party to obtain the true market value of 
the property. Kennedy v. Gwinnett Com. 
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Bank, 155 Ga. App. 327, 270 S.E.2d 867, 
1980 Ga. App. LEXIS 2569 (1980). 

Protection of debtor from double 
payment. — The strongest ground of 
public policy for the enforcement of stat- 
utes requiring confirmation in foreclosure 
proceedings is to protect the debtor from 
being subjected to double payment in 
cases where the property was purchased 
for a sum less than its market value. 
Redman Indus., Inc. v. Tower Properties, 
Inc., 517 F. Supp. 144, 1981 U.S. Dist. 
LEXIS 14425 (N.D. Ga. 1981). 

Confirmation statutes are thought 
necessary to prevent inequities that 
arise when a creditor buys property 
on which it has foreclosed at a low price 
when property values are depressed and 
the economy is recessionary, and then 
proceeds to seek a personal judgment 
against the debtor for the difference be- 
tween the low price the creditor has paid 
for the property at the foreclosure sale 
and the balance of the debt. Redman In- 
dus., Inc. v. Tower Properties, Inc., 517 F. 
Supp. 144, 1981 U.S. Dist. LEXIS 14425 
(N.D. Ga. 1981); Stamps v. Ford Motor 
Co., 650 F. Supp. 390, 1986 U.S. Dist. 
LEXIS 18484 (N.D. Ga. 1986). 

The courts consistently strike 
down schemes aimed at avoiding the 
deficiency legislation by illusory 
changes in form; a flimsy avoidance de- 
vice based upon an intermediate surety 
would have no chance of success. Redman 
Indus., Inc. v. Tower Properties, Inc., 517 
F. Supp. 144, 1981 U.S. Dist. LEXIS 
14425 (N.D. Ga. 1981). 

Guarantors and sureties are pro- 
tected by O.C.G.A. § 44-14-161. Red- 
man Indus., Inc. v. Tower Properties, Inc., 
517 F. Supp. 144, 1981 U.S. Dist. LEXIS 
14425 (N.D. Ga. 1981). 

O.C.G.A. § 44-14-161 does not oper- 
ate to extinguish a debt; it just limits 
the creditor’s remedies. Calvert Fire Ins. 
Co. v. Environs Dev. Corp., 601 F.2d 851, 
1979 U.S. App. LEXIS 12152 (5th Cir. 
1979). 

O.C.G.A. § 44-14-161 does not extin- 
guish the deficiency debt; rather, it limits 
the creditor’s remedies. Hence, a creditor 
retains the option of selling other security 
to recover the deficiency. Citizens Bank v. 
Wiggins, 167 B.R. 992, 1994 U.S. Dist. 
LEXIS 5539 (M.D. Ga. 1994). 
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O.C.G.A. § 44-14-161 is not appli- 
cable to a note and security deed ex- 
ecuted prior to the passage of the Act. 
Atlantic Loan Co. v. Peterson, 181 Ga. 
266, 182 S.E. 15, 1935 Ga. LEXIS 70 
(1935); Guardian Life Ins. Co. of Am. v. 
Laird, 181 Ga. 416, 182 S.E. 617, 1935 Ga. 
LEXIS 105 (1935). 

Creditor legally may seek, should a de- 
ficiency exist, to foreclose upon additional 
collateral, regardless of its compliance 
with O.C.G.A. § 44-14-161. A creditor 
does not, however, have an “unqualified 
right” to additional collateral when such 
collateral is under the exclusive, equitable 
jurisdiction of the bankruptcy court. Syn- 
ovus Bank v. Brooks (In re Brooks), 479 
B.R. 917, 2012 Bankr. LEXIS 4761 
(Bankr. N.D. Ga. 2012). 

Section inapplicable where convey- 
ance by warranty deed. — Creditor’s 
failure to seek confirmation of any sale of 
property pursuant to O.C.G.A. § 44-14- 
161 did not bar the creditor from seeking a 
deficiency judgment, where the property 
owner voluntarily conveyed the property 
to the creditor by warranty deed for the 
express purpose of avoiding non-judicial 
foreclosure, and that section was there- 
fore inapplicable as a matter of law. Ash- 
burn Bank v. Reinhardt, 183 Ga. App. 292, 
358 S.E.2d 675, 1987 Ga. App. LEXIS 
1939 (1987). 

Merger of deeds securing same 
property. — When two deeds secure the 
same property and are held by the same 
creditor, the deeds merge and confirma- 
tion of the sale is required. United States 
v. Yates, 774 F. Supp. 1368, 1991 U.S. Dist. 
LEXIS 13950 (M.D. Ga. 1991). 

The purchaser at public outcry, 
whether a party to the debt, or a third 
person, bids at the sale with full knowl- 
edge of enactment of O.C.G.A. § 44-14- 
161, which clearly contains the language 
that “the court may, for good cause shown, 
order a resale of the property,” and the 
purchaser is bound by this language in 
that section. Davie v. Sheffield, 123 Ga. 
App. 223, 180 S.E.2d 263 (1971). 

Questions of fact remained to be 
determined. — Grant of summary judg- 
ment to the creditors was reversed be- 
cause questions of fact existed as to 
whether one creditor’s failure to confirm 
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the foreclosure sale barred the claims as- 
serted by it and the other creditor as well 
as a question of fact existed as to whether 
all of the debts at issue, including the 
2004 loan, were owed to a single creditor 
and were given for the same purpose. 
Bryant v. Optima Int'l, 339 Ga. App. 696, 
792 S.E.2d 489, 2016 Ga. App. LEXIS 642 
(2016). 

When foreclosure sale is final. — 
The crying of a sale on the courthouse 
steps is only a step toward finalizing a 
foreclosure sale and does not, without 
more, serve as evidence of a consummated 
foreclosure sale. Gooden v. Buffalo Sav. 
Bank, 21 B.R. 456, 1982 Bankr. LEXIS 
4389 (Bankr. N.D. Ga. 1982). 

A foreclosure sale is not final until the 
deed is transferred. Gooden v. Buffalo Sav. 
Bank, 21 B.R. 456, 1982 Bankr. LEXIS 
4389 (Bankr. N.D. Ga. 1982). 

Creditor not required to foreclose 
prior to seeking judgment on a note. 
— Trial court’s decision granting sum- 
mary judgment in favor of a creditor on 
the creditor’s suit on a promissory note 
and guaranty executed by debtors was 
proper. The creditor was not required to 
foreclose on the property securing the note 
and obtain judicial confirmation under 
O.C.G.A. § 44-14-161(a) prior to seeking 
judgment on the note. Reese Developers, 
Inc. v. First State Bank, 306 Ga. App. 18, 
701 S.E.2d 505, 2010 Ga. App. LEXIS 848 
(2010). 

O.C.G.A. § 44-14-161(a) did not bar a 
bank from first suing the guarantors on 
their guarantees and then, eleven months 
later, conducting a nonjudicial foreclosure 
sale of the collateral because, at the time 
the bank filed suit on the guarantees, the 
bank had no deficiency to recover because 
the bank had not conducted a nonjudicial 
sale of the property. State Bank of Tex. v. 
Patel, 453 Fed. Appx. 857, 2011 U.S. App. 
LEXIS 19958 (11th Cir. 2011). 

Foreclosure sale properly con- 
ducted and consummated with bank 
as purchaser. — Foreclosure sales were 
properly conducted and consummated un- 
der O.C.G.A. § 44-14-161 because a bank 
purchased the secured properties at the 
sale after the debtor defaulted on promis- 
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sory notes to the bank, the requisite pro- 
cedures for the sale were followed, and the 
fact that the bank conveyed the debtor’s 
interest to the bank’s wholly-owned sub- 
sidiary under a separate agreement did 
not undercut the underlying sales. 
Peachtree Homes, Inc. v. Bank of America, 
N.A., 315 Ga. App. 248, 726 S.E.2d 737, 
2012 Ga. App. LEXIS 347 (2012). 

Property omitted from appraisal 
meant invalid foreclosure sale. — 
Good cause existed to believe that the 
property did not sell for true market value 
because the lender’s bid at the foreclosure 
sale was based on an appraisal that did 
not include the entire land mass or full 
extent of the property at issue. Based on 
this clear omission in the appraisal, the 
trial court was authorized to find that the 
property did not sell for fair market value 
at the foreclosure sale. Ciuperca v. 
RES-GA Seven, LLC, 319 Ga. App. 61, 735 
S.E.2d 107, 2012 Ga. App. LEXIS 1022 
(2012), cert. denied, No. S18C05638, 2013 
Ga. LEXIS 402 (Ga. Apr. 29, 2013). 
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Court of Appeals would not con- 
strue O.C.G.A. § 44-14-161, which is op- 
erative only in the limited circumstance 
that the sale of the property does not 
satisfy the underlying debt and then 
solely in the discretion of the parties, so as 
to engraft judicially upon the power of sale 
a tacit requirement to seek and secure 
confirmation in every instance that the 
power is exercised or face the possibility of 
suit merely because the debtor is of the 
belief fair market value was not obtained. 
Kennedy v. Gwinnett Com. Bank, 155 Ga. 
App. 327, 270 S.E.2d 867, 1980 Ga. App. 
LEXIS 2569 (1980). 

O.C.G.A. § 44-14-161 lays down a 
condition precedent to obtaining a de- 
ficiency judgment in cases where “any real 
estate is sold on foreclosure, without legal 
process, under powers contained in secu- 
rity deeds,” and the sale does not cover the 
amount of the debt. On its face, that 
section refers only to the foreclosure pro- 
cedure. Gentry v. Hibbler-Barnes Co., 113 
Ga. App. 1, 147 S.E.2d 31, 1966 Ga. App. 
LEXIS 939 (1966). 

In a foreclosure sale, issues which 
go to the heart of the underlying ob- 
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ligation itself should be raised within 
the confines of a subsequent action for a 
deficiency judgment. Alexander v. Weems, 
157 Ga. App. 507, 277 S.E.2d 793, 1981 
Ga. App. LEXIS 1882 (1981). 

Debt secured. — A note for a downpay- 
ment is not a part of the “debt secured” for 
the balance owing unless so described in 
the instruments themselves. Murray v. 
Hasty, 132 Ga. App. 125, 207 S.E.2d 602, 
1974 Ga. App. LEXIS 1617 (1974). 

Intent of parties. — That portion of 
mortgage containing the power of sale is 
to be construed so as to effectuate the 
intention of the parties, and the power 
must be exercised in accordance with the 
intention of the parties as indicated in the 
clause in the mortgage conferring the 
power. The power is conferred for the 
purpose of enabling the mortgagee to col- 
lect the debt. Kennedy v. Gwinnett Com. 
Bank, 155 Ga. App. 327, 270 S.E.2d 867, 
1980 Ga. App. LEXIS 2569 (1980). 

When a power of sale is exercised 
all that is required of the foreclosing party 
is to advertise and sell the property ac- 
cording to the terms of the instrument, 
and that the sale be conducted in good 
faith. Kennedy v. Gwinnett Com. Bank, 
155 Ga. App. 327, 270 S.E.2d 867, 1980 
Ga. App. LEXIS 2569 (1980). 

The foreclosing party is not an in- 
surer of the results of the exercise of the 
power of sale; that party’s only obligation 
is to sell according to the terms of the 
deed, in good faith, and to obtain the 
amount produced by such a sale. Kennedy 
v. Gwinnett Com. Bank, 155 Ga. App. 327, 
270 S.E.2d 867, 1980 Ga. App. LEXIS 
2569 (1980). 

The remedy by sale will be taken to 
have satisfied the primary obligation 
to pay the debt unless the creditor con- 
forms to the law by making a proper 
showing that the security in fact brought 
in its true market value, which is then 
credited against the primary obligation. 
Gentry v. Hibbler-Barnes Co., 113 Ga. 
App. 1, 147 S.E.2d 31, 1966 Ga. App. 
LEXIS 939 (1966). 

Where property sold under foreclo- 
sure brings the full amount of the 
debt secured by a deed to secure debt, 
0.C.G.A. § 44-14-161 is inapplicable 
since that section only applies where the 
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sale brings less than the amount of the 
debt secured by the deed. Nationwide Fin. 
Corp. v. Banks, 147 Ga. App. 73, 248 
S.E.2d 54, 1978 Ga. App. LEXIS 2618 
(1978). 

A creditor with notes secured by a 
deed to secure a debt is not put to an 
election, but may pursue remedies under 
both instruments concurrently until the 
creditor obtains a satisfaction of the debt 
under either. Norwood Realty Co. v. First 
Fed. Sav. & Loan Ass’n, 99 Ga. App. 692, 
109 S.E.2d 844, 1959 Ga. App. LEXIS 935 
(1959); Brown v. Georgia State Bank, 141 
Ga. App. 570, 234 S.E.2d 151, 1977 Ga. 
App. LEXIS 1997 (1977); Homes of Tomor- 
row, Inc. v. FDIC, 149 Ga. App. 321, 254 
S.E.2d 475, 1979 Ga. App. LEXIS 1835 
(1979). 

A creditor who holds a promissory 
note secured by a deed is not put to 
an election of remedies as to whether 
the creditor shall sue upon the note or 
exercise a power of sale contained in the 
deed, but the creditor may do either, or 
pursue both remedies concurrently until 
the debt is satisfied. Taylor v. Thompson, 
158 Ga. App. 671, 282 S.E.2d 157, 1981 
Ga. App. LEXIS 2366 (1981). 

Available remedies. — There is noth- 
ing in O.C.G.A. § 44-14-161 which says 
that the creditor may not, if the creditor 
chooses, obtain satisfaction of the debt by 
reducing it to judgment and levying it on 
whatever property the creditor chooses, 
whether or not it has been pledged as 
security for the particular debt evidenced 
by the note. Gentry v. Hibbler-Barnes Co., 
113 Ga. App. 1, 147 S.E.2d 31, 1966 Ga. 
App. LEXIS 939 (1966). 

A holder of a note who is also the 
grantee of a deed to secure the indebted- 
ness of the note is not forced to exercise 
the power of sale in the deed to secure the 
debt. On the contrary, the holder may at 
holder’s option elect to sue on the note and 
to exercise rights pursuant to O.C.G.A. 
§ 44-14-210 or to exercise the power of 
sale, to seek judicial confirmation of the 
sale and to sue for deficiency pursuant to 
O.C.G.A. § 44-14-161. Brown v. Rooks, 
240 Ga. 674, 242 S.E.2d 128, 1978 Ga. 
LEXIS 800 (1978). 

A secured creditor has an option of ei- 
ther proceeding to suit on the note, or of 


539 


44-14-161 


Sales Made on Foreclosure Under 
Power of Sale (Cont’d) 


foreclosure by exercise of the power of 
sale, seeking confirmation and then suing 
for the deficiency. Homes of Tomorrow, 
Inc. v. FDIC, 149 Ga. App. 321, 254 S.E.2d 
475, 1979 Ga. App. LEXIS 1835 (1979). 

The holder of a note who is also the 
grantee in a deed to secure the indebted- 
ness of the note is not forced to exercise 
the power of sale in the deed. The holder 
may sue on the note or exercise the power 
of sale. Trust Inv. & Dev. Co. v. First Ga. 
Bank, 238 Ga. 309, 232 S.E.2d 828, 1977 
Ga. LEXIS 1010 (1977); Stewart v. Diehl, 
219 Ga. App. 821, 466 S.E.2d 913, 1996 
Ga. App. LEXIS 26 (1996). 

Failure to satisfy untacked judg- 
ment from proceeds of foreclosure 
sale of security deed not a “defi- 
ciency”. — When defendant-assignee 
was assigned a note that was in default 
and a security deed by defendant-as- 
signor, the assignee’s judgment, not being 
a contractual obligation, did not tack on to 
the note and become one obligation; since 
the judgment does not tack, the failure to 
satisfy the judgment from the proceeds of 
a foreclosure sale of the security deed 
under a power of sale contained therein 
does not constitute a “deficiency” within 
the meaning of O.C.G.A. § 44-14-161. 
Cook v. F & M Bank, 247 Ga. 661, 279 
S.E.2d 199, 1981 Ga. LEXIS 831 (1981). 

When a creditor who holds a promissory 
note secured by a deed to secure debt 
containing a power of sale sues on the note 
and obtains a money judgment and there- 
after elects to exercise the power of sale in 
the deed to secure debt, and the proceeds 
of such sale are not sufficient to satisfy the 
judgment, the creditor is not required to 
comply with O.C.G.A. § 44-14-161 before 
attempting to enforce further the judg- 
ment. Taylor v. Thompson, 158 Ga. App. 
671, 282 S.E.2d 157, 1981 Ga. App. LEXIS 
2366 (1981). 

Claims not barred as improper de- 
ficiency actions. — Trial court erred in 
ruling that a bank’s claims against bor- 
rowers and guarantors for breach of prom- 
issory notes were barred as improper de- 
ficiency actions under O.C.G.A. § 44-14- 
161(a) due to the bank’s failure to seek 
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confirmation after the foreclosure auc- 
tions because although the bank con- 
ducted and bid at foreclosure auctions of 
the real property that secured the notes, 
the transfer of a borrower’s right of pos- 
session and the borrower’s equity of re- 
demption to the bank as the foreclosure 
sale purchaser never occurred; three days 
after the foreclosure auctions, the bank 
notified the borrowers that the bank re- 
scinded any actions taken with respect to 
foreclosure and that the foreclosures were 
not and would not be consummated, and 
by definition, the confirmation procedure 
had no application when there had been 
no foreclosure sale. Legacy Cmtys. Group, 
Inc. v. Branch Banking & Trust Co., 310 
Ga. App. 466, 713 S.E.2d 670, 2011 Ga. 
App. LEXIS 579 (2011), affd in part and 
rev'd in part, 290 Ga. 724, 723 S.E.2d 674, 
2012 Ga. LEXIS 300 (2012), vacated in 
part, 316 Ga. App. 496, 729 S.E.2d 612, 
2012 Ga. App. LEXIS 594 (2012). 

Waiver of confirmation. — When a 
buyer of foreclosed properties bought the 
properties for less than the amounts 
owed, but the buyer’s efforts at confirma- 
tion of the sales failed, the buyer was 
nevertheless entitled to pursue the guar- 
antors of the notes on the properties for 
the deficiency because the guarantors had 
waived “any and all rights or defenses 
based on suretyship,” and the confirma- 
tion defense under O.C.G.A. § 44-14- 
161(a) was based on suretyship. York v. 
RES-GA LJY, LLC, 336 Ga. App. 253, 784 
S.E.2d 96, 2016 Ga. App. LEXIS 155 
(2016), aff'd, 300 Ga. 869, 799 S.E.2d 235, 
2017 Ga. LEXIS 229 (2017). 

Decision of the court of appeals that 
upheld deficiency judgments against the 
guarantors was affirmed as the guaran- 
tors waived any defense based on the 
failure of the creditor to confirm the rel- 
evant foreclosure sales because the con- 
tractual language of the commercial guar- 
anties made it clear that the guarantors 
waived any defenses under an anti-defi- 
ciency law such as O.C.G.A. § 44-14-161; 
and such a waiver was permitted by law. 
York v. RES-GA LJY, LLC, 300 Ga. 869, 
799 S.E.2d 235, 2017 Ga. LEXIS 229 
(2017). 

Where various forms of collateral, 
including two pieces of real estate, were 
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provided as security for a single agree- 
ment, and both pieces of real estate were 
foreclosed but only one foreclosure was 
confirmed, all obligations under the agree- 
ment were discharged and any further 
actions under the agreement were barred. 
Surety Managers, Inc. v. Stanford, 633 
F.2d 709, 1980 U.S. App. LEXIS 11044 
(5th Cir. 1980), cert. denied, 454 U.S. 828, 
102 S. Ct. 121, 70 L. Ed. 2d 104, 1981 U.S. 
LEXIS 3241 (1981). 

Effect of dragnet clauses. — Where a 
deed to secure debt given to secure a 
specific note described therein, containing 
a dragnet or open-end clause making the 
property conveyed thereby security for all 
other debts and obligations either then or 
thereafter owed by the grantor to the 
grantee, if foreclosed by exercise of the 
power of sale in the security deed for 
which no confirmation of sale was sought, 
the grantee is not barred from maintain- 
ing an action to recover on another note 
between the same parties, subsequently 
made for another loan and secured by a 
security deed on a different property. 
Vaughn & Co. v. Saul, 143 Ga. App. 74, 
237 S.E.2d 622, 1977 Ga. App. LEXIS 
2193 (1977). 

Where there are separate debts aris- 
ing from separate contractual obligations, 
failure to confirm the foreclosure arising 
from one of the obligations does not bar 
action on separate obligation, even if the 
obligations relate to same subject matter. 
Surety Managers, Inc. v. Stanford, 633 
F.2d 709, 1980 U.S. App. LEXIS 11044 
(5th Cir. 1980), cert. denied, 454 U.S. 828, 
102 S. Ct. 121, 70 L. Ed. 2d 104, 1981 U.S. 
LEXIS 3241 (1981); Clements v. Fleet 
Fin., Inc., 206 Ga. App. 736, 426 S.E.2d 
910, 1992 Ga. App. LEXIS 1760 (1992), 
cert. denied, No. S93C0565, 1993 Ga. 
LEXIS 303 (Ga. Mar. 19, 1993). 

O.C.G.A. § 44-14-161 did not bar an 
automobile credit corporation from pursu- 
ing a recovery under notes and security 
deeds relating to loans from business as- 
sets and inventory that were separate 
obligations from that securing a real es- 
tate loan sold at an unconfirmed foreclo- 
sure sale. GMAC v. Newton, 213 Ga. App. 
405, 444 S.E.2d 805, 1994 Ga. App. LEXIS 
635 (1994), cert. denied, No. S$94C1445, 
1994 Ga. LEXIS 1013 (Ga. Sept. 16, 1994). 
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Trial court did not err by granting sum- 
mary judgment to the lender in the lend- 
er’s suit on a note because the mortgage 
loans were held by different entities when 
the other lender foreclosed on the lender’s 
first-priority security deed, thus, the loans 
were not inextricably intertwined and the 
deficiency could be collected by the lender. 
Hildebrand v. Bank of America, N.A., 332 
Ga. App. 175, 772 S.E.2d 790, 2015 Ga. 
App. LEXIS 157 (2015), cert. denied, No. 
$15C1305, 2015 Ga. LEXIS 622 (Ga. Sept. 
8, 2015). 

Creditor may sue only on indepen- 
dent obligation. — A creditor’s action 
against debtors to recover on a balloon 
note with a cross default clause after 
default on a separate purchase money 
note, after the creditor purchased the 
property personally under powers con- 
tained in the security deed and did not 
obtain judicial confirmation of the foreclo- 
sure sale, was a prohibited attempt to 
recover a deficiency judgment on a debt 
secured by a purchase money security 
deed, not an attempt to recover on an 
independent, separate unsecured obliga- 
tion. Tufts v. Levin, 213 Ga. App. 35, 443 
S.E.2d 681, 1994 Ga. App. LEXIS 437 
(1994). 

Subsequent sales. — The words “no 
action may be taken to obtain a deficiency 
judgment” do not inhibit subsequent sale 
under power of property other than the 
property which at a former sale under 
power had failed to “bring the amount of 
the debt.” Salter v. Bank of Commerce, 
189 Ga. 328, 6 S.E.2d 290, 1939 Ga. 
LEXIS 724 (1939). 

Irregular sale due to title status not 
shown. — The trial court properly en- 
tered an order confirming the sale of real 
property foreclosed on by a bank, under a 
power of sale contained in a deed to secure 
debt given by a debtor, as that debtor 
failed to show that any rights under 
0.C.G.A. § 44-14-161 or O.C.G.A. § 9- 
11-58 were jeopardized, and a claim that 
the sale was irregular due to the status of 
the property’s title on the date of the sale 
fell outside of the ambit of § 44-14-161. 
Friedman v. Regions Bank, 288 Ga. App. 
57, 653 S.E.2d 507, 2007 Ga. App. LEXIS 
1139 (2007). 

Where mortgagors executed two sepa- 
rate loans and gave as security an interest 
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in two separate parcels of real property, 
and subsequently combined the debts, 
with the separate parcels remaining as 
security, the confirmation requirement 
did not bar the lender, who had foreclosed 
on one of the properties without confirm- 
ing the sale, from foreclosing on the other 
property. Lawson v. Habersham Bank, 
233 Ga. App. 88, 503 S.E.2d 341, 1998 Ga. 
App. LEXIS 902 (1998). 


Confirmation and Approval of Sale 
1. Nature of Proceeding 


The confirmation required by 
O.C.G.A. § 44-14-161 is not a civil case 
within the meaning of Ga. Const. 1976, 
Art. VI, Sec. XIV, Para. VI (see, now, Ga. 
Const. 1983, Art. VI, Sec. II, Para. VI), 
requiring civil cases to be brought in the 
county where the defendant resides. Wall 
v. Federal Land Bank, 240 Ga. 236, 240 
S.E.2d 76, 1977 Ga. LEXIS 1459 (1977); 
Weems v. McCloud, 619 F.2d 1081, 1980 
U.S. App. LEXIS 16299 (5th Cir. 1980). 

The confirmation required by 
O.C.G.A. § 44-14-161 is not an equi- 
table proceeding. Taylor v. Thompson, 
158 Ga. App. 671, 282 S.E.2d 157, 1981 
Ga. App. LEXIS 2366 (1981). 

O.C.G.A. § 44-14-161 merely pro- 
vides for a proceeding whereby the 
court is called upon to determine whether 
the duty to conduct the sale according to 
the terms of the deed and in good faith has 
been met and the debtor’s concomitant 
right to have the property extinguish 
debtor’s debt to the maximum extent pos- 
sible is protected. Kennedy v. Gwinnett 
Com. Bank, 155 Ga. App. 327, 270 S.E.2d 
867, 1980 Ga. App. LEXIS 2569 (1980). 

A confirmation proceeding is sum- 
mary in nature. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980). 

A confirmation proceeding is not a 
suit in equity. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980). 

Aconfirmation proceeding is not an 
equitable proceeding. — O.C.G.A. 
§ 44-14-161 does not state that the confir- 
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mation provided therein is an equitable 
proceeding, and it is not. Cases under that 
section therefore are not within the juris- 
diction of the Supreme Court, but within 
the jurisdiction of the Court of Appeals. 
Dockery v. Parks, 224 Ga. 369, 162 S.E.2d 
332, 1968 Ga. LEXIS 783 (1968); Taylor v. 
Thompson, 158 Ga. App. 671, 282 S.E.2d 
157, 1981 Ga. App. LEXIS 2366 (1981). 

The confirmation hearing is not an 
action in personam, because no per- 
sonal judgment is recovered. It is not an 
action in rem, because it does not adjudi- 
cate title. Wall v. Federal Land Bank, 240 
Ga. 236, 240 S.E.2d 76, 1977 Ga. LEXIS 
1459 (1977). 

Confirmation proceeding not same 
as wrongful foreclosure suit. — Prior 
pending wrongful foreclosure action did 
not require the abatement and dismissal 
of a bank’s application for confirmation 
under O.C.G.A. § 44-14-161 because the 
confirmation proceeding did not involve 
the same cause of action as the wrongful 
foreclosure suit, but was instead a special 
statutory proceeding and not a complaint 
which initiated a civil action or suit. BBC 
Land & Dev., Inc. v. Bank of N. Ga., 294 
Ga. App. 759, 670 S.E.2d 210, 2008 Ga. 
App. LEXIS 1304 (2008). 

Confirmation served as res judicata 
and collateral estoppel. — Trial court 
properly granted summary judgment to 
the lender on the borrower’s wrongful 
foreclosure counterclaim because the ear- 
lier confirmation of the foreclosure sale 
precluded the claim under either the doc- 
trine of res judicata and collateral estop- 
pel. Flint Timber, L.P. v. AgSouth Farm 
Credit, ACA, 347 Ga. App. 271, 819 S.E.2d 
76, 2018 Ga. App. LEXIS 502 (2018), cert. 
denied, No. S19C0237, 2019 Ga. LEXIS 
308 (Ga. Apr. 29, 2019). 

Liability of parties not adjudicated. 
— Except as to the confirmed amount of 
the sale, the confirmation judgment does 
not establish the liability of any party 
with regards to the indebtedness. Harris 
& Tilley, Inc. v. First Natl Bank, 157 Ga. 
App. 88, 276 S.E.2d 137, 1981 Ga. App. 
LEXIS 1674 (1981). 

Title to property. — The confirmation 
judgment is not a personal judgment 
against any party and, strictly speaking, 
it does not adjudicate the title of the 
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property sold. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980); Harris & Tilley, Inc. v. 
First Naťl Bank, 157 Ga. App. 88, 276 
S.E.2d 137, 1981 Ga. App. LEXIS 1674 
(1981). 

The proceeding here is not a suit 
but an application to the judge of the 
superior. Jonesboro Inv. Trust Ass’n v. 
Donnelly, 141 Ga. App. 780, 234 S.E.2d 
349, 1977 Ga. App. LEXIS 2067 (1977); 
Wammock v. Smith, 143 Ga. App. 186, 237 
S.E.2d 668, 1977 Ga. App. LEXIS 2237 
(1977); Weems v. McCloud, 619 F.2d 1081, 
1980 U.S. App. LEXIS 16299 (5th Cir. 
1980). 

Suit to void sale not equivalent. — 
While a petition to set aside is a suit in 
equity, a confirmation proceeding is an 
“application” limited in scope and requir- 
ing specified procedures. Georgia law, by 
establishing different tests for confirma- 
tion and for voiding sales, indicates the 
two are not equivalent. FDIC v. Dye, 642 
F.2d 837, 1981 U.S. App. LEXIS 14190 
(5th Cir. 1981). 

Not a proceeding against bankrupt. 
— Where the confirmation of the sale is 
the only act taking place after bankruptcy 
of debtor, it is neither the assertion of a 
lien against the bankrupt or the bank- 
rupt’s property, nor a “proceeding” against 
the bankrupt. Jonesboro Inv. Trust Ass’n 
v. Donnelly, 141 Ga. App. 780, 234 S.E.2d 
349, 1977 Ga. App. LEXIS 2067 (1977). 

This statutory framework does not 
authorize confirmation of sales of 
personalty. Gordon v. Weldon, 154 Ga. 
App. 531, 268 S.E.2d 796, 1980 Ga. App. 
LEXIS 2270 (1980). 

Since O.C.G.A. § 44-14-161 does not 
apply to sales of personalty, the confirma- 
tion court is without authority to address 
matters concerning sales of personalty, 
even if they are related to the sale of 
realty; consequently, the issue of whether 
various items of equipment were sold 
separately or were included in the sale of 
a tract of land is not an issue that the 
confirmation may address. Walton Motor 
Sales, Inc. v. Ross, 736 F.2d 1449, 1984 
U.S. App. LEXIS 20368 (11th Cir. 1984). 

Initiation of proceedings. — While 
O.C.G.A. § 44-14-161 provides that no 
sale made under a power shall be con- 
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firmed unless the superior court is satis- 
fied the property brought its true market 
value, there is no requirement that the 
foreclosing party initiate proceedings to 
have the sale confirmed. Kennedy v. Gwin- 
nett Com. Bank, 155 Ga. App. 327, 270 
S.E.2d 867, 1980 Ga. App. LEXIS 2569 
(1980). 

Where the lender was not seeking a 
deficiency judgment against the borrower, 
it was under no duty to pursue confirma- 
tion of a sale; thus, the borrower could not 
use the confirmation statute to force the 
resale of property after the lender volun- 
tarily moved to dismiss the proceeding. 
Gutherie v. Ford Equip. Leasing Co., 210 
Ga. App. 763, 437 S.E.2d 482, 1993 Ga. 
App. LEXIS 1320 (1993), cert. denied, No. 
$94C0237, 1994 Ga. LEXIS 164 (Ga. Jan. 
21, 1994), cert. denied, No. S94C0253, 
1994 Ga. LEXIS 583 (Ga. Feb. 21, 1994). 

Power to institute proceedings. — 
In a proceeding under the terms of 
0.C.G.A. § 44-14-161 providing for the 
confirmation and approval of sales of re- 
alty, sold on foreclosures, without legal 
process, under power contained in a secu- 
rity deed, such power is exercised by the 
grantee, who is the purchaser at such 
sale. Dupree v. Turner, 99 Ga. App. 332, 
108 S.E.2d 171, 1959 Ga. App. LEXIS 849 
(1959). 

The words “person instituting the fore- 
closure” mean the entity given the right to 
institute the proceedings under the terms 
of the instrument. This entity continues to 
exist in its successors in estate who be- 
come so by operation of law. Darby & 
Assocs. v. FDIC, 141 Ga. App. 78, 232 
S.E.2d 615, 1977 Ga. App. LEXIS 1772 
(1977), overruled in part as stated in Cart- 
ersville Developers, LLC. v. Ga. Bank & 
Trust, 292 Ga. App. 375, 664 S.E.2d 783, 
2008 Ga. App. LEXIS 780 (2008). 

Only the “person instituting the 
foreclosure proceedings” can seek 
confirmation of a sale. Cheek v. Savan- 
nah Valley Prod. Credit Ass’n, 244 Ga. 
768, 262 S.E.2d 90, 1979 Ga. LEXIS 1403 
(1979). 

Issue in confirmation proceeding. 
— The issue in a confirmation proceeding 
is whether the property sold brought, at 
the time of the sale sought to be con- 
firmed, its true market value; what the 
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property may have brought or what it may 
have been regarded as being worth on the 
market at a time relative to the sale is not 
controlling. Kong v. Shearson Lehman 
Hutton Mtg. Corp., 211 Ga. App. 93, 438 
S.E.2d 132, 1993 Ga. App. LEXIS 1441 
(1998), cert. denied, No. S94C0383, 1994 
Ga. LEXIS 377 (Ga. Feb. 3, 1994). 

Limitations on confirmation pro- 
ceedings. — Because a confirmation pro- 
ceeding is limited to whether a sale is 
properly advertised and brought the fair 
market value of the land, issues regarding 
whether a security deed executed by the 
executor of an estate could and did secure 
a personal debt with an undivided interest 
in estate property could not have been put 
in issue and determined in the proceeding. 
Dorsey v. Mancuso, 249 Ga. App. 259, 547 
S.E.2d 787, 2001 Ga. App. LEXIS 476 
(2001). 

A confirmation judgment cannot be 
collaterally attacked in a subsequent 
deficiency action but is accorded the same 
respect as other judgments of a court of 
general jurisdiction. Weems v. McCloud, 
619 F.2d 1081, 1980 U.S. App. LEXIS 
16299 (5th Cir. 1980). 

Statute does not mandate separate 
evidentiary hearing for each prop- 
erty foreclosed. — Trial court did not 
abuse the court’s discretion when the 
court consolidated the confirmation hear- 
ings on three foreclosure sales because 
O.C.G.A. § 44-14-161 did not mandate a 
separate evidentiary hearing for each 
property foreclosed. Belans v. Bank of 
Am., N.A., 306 Ga. App. 252, 701 S.E.2d 
889, 2010 Ga. App. LEXIS 910 (2010). 

Failure to show waiver of confirma- 
tion process on part of guarantors. — 
As to foreclosure deficiency judgment, the 
trial court erred by denying the guaran- 
tors of the mortgage summary judgment 
because the loan documents failed to in- 
clude an adequate waiver of the confirma- 
tion process required by O.C.G.A. § 44- 
14-161. Apex Bank v. Thompson, 349 Ga. 
App. 285, 826 S.E.2d 162, 2019 Ga. App. 
LEXIS 155 (2019). 

Trial court erred by failing to con- 
firm sale. — Trial court erred by denying 
a creditor’s petition to confirm the foreclo- 
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sure sale of six townhouses because the 
sale satisfied applicable notice and adver- 
tisement requirements and the uncontra- 
dicted evidence showed that the town- 
houses did sell for at least fair market 
value. RBC Real Estate Fin., Inc. v. Win- 
mark Homes, Inc., 318 Ga. App. 507, 736 
S.E.2d 117, 2012 Ga. App. LEXIS 943 
(2012). 


2. Application in Out-of-State and 
Federal Courts 


O.C.G.A. § 44-14-161 is obviously 
drawn so as to apply only to foreclo- 
sure sales in Georgia. Goodman v. Na- 
dler, 113 Ga. App. 493, 148 S.E.2d 480, 
1966 Ga. App. LEXIS 1107 (1966); 
Colodny v. Krause, 141 Ga. App. 134, 232 
S.E.2d 597, 1977 Ga. App. LEXIS 1797, 
cert. denied, 434 U.S. 892, 98 S. Ct. 267, 
54 L. Ed. 2d 177, 1977 U.S. LEXIS 3559 
(1977); Kelly v. American Fed. Sav. & Loan 
Ass’n, 178 Ga. App. 542, 343 S.E.2d 755, 
1986 Ga. App. LEXIS 1697 (1986). 

Confirmation is not required where 
the land is not in Georgia. FDIC v. 
Hoover-Morris Enters., 642 F.2d 785, 1981 
U.S. App. LEXIS 14291 (5th Cir. 1981). 

Statute cannot operate so as to de- 
prive federal courts of jurisdiction to 
confirm a foreclosure sale in a case which 
is otherwise subject to federal jurisdiction. 
FDIC v. Windland Co., 245 Ga. 194, 264 
S.E.2d 11, 1980 Ga. LEXIS 736 (1980). 

Trial court did not err in dismissing the 
bank’s petition for confirmation of the 
foreclosure sale when, by filing the appli- 
cation with the court rather than the 
superior court judge, the bank failed to 
comply with the requirements of O.C.G.A. 
$ 44-14-161(a). Citizens Bank of Effing- 
ham v. Rocky Mt. Enterps., LLC, 308 Ga. 
App. 600, 708 S.E.2d 557, 2011 Ga. App. 
LEXIS 244 (2011). 

O.C.G.A. § 44-14-161 should be con- 
strued as allowing the confirmation 
proceedings to be brought in any 
United States district court which would 
otherwise present an available forum. 
Windland Co. v. FDIC, 151 Ga. App. 742, 
261 S.E.2d 407, 1979 Ga. App. LEXIS 
2779 (1979), rev'd, 245 Ga. 194, 264 
S.E.2d 11, 1980 Ga. LEXIS 736 (1980). 

Confirmation proceedings con- 
ducted in federal district courts com- 
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ply with O.C.G.A. § 44-14-161 for the 
purposes of deficiency suits later brought 
in state courts. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980). 

Courts of this state cannot refuse to 
entertain suit for a deficiency judg- 
ment where a federal court of proper 
jurisdiction has confirmed a foreclosure 
sale because the sale was not reported to 
the judge of the superior court of the 
county in which the land lies for confirma- 
tion and approval. FDIC v. Windland Co., 
245 Ga. 194, 264 S.E.2d 11, 1980 Ga. 
LEXIS 736 (1980). 

When confirmation proceedings 
are heard, in federal court, O.C.G.A. 
§ 44-14-161, reasonably construed, re- 
quires only that the foreclosure sale be 
reported to the judge of the court in which 
proceedings are to be heard. FDIC v. M.C. 
Honea, Jr., Inc., 440 F. Supp. 1064, 1977 
U.S. Dist. LEXIS 13148 (N.D. Ga. 1977). 

Although 0.C.G.A. § 44-14-161 speaks 
in terms of confirmation by a state court 
judge, it has been held that when that 
section is applicable to a federal proceed- 
ing, it is sufficient that the sale be re- 
ported to and confirmed by the judge of 
the federal court in which confirmation is 
sought. United States v. Smith, 479 F. 
Supp. 804, 1979 U.S. Dist. LEXIS 8616 
(N.D. Ga. 1979). 

Proceeding is within contempla- 
tion of automatic stay provisions of 
bankruptcy law. — Judicial confirma- 
tion is an action or proceeding in the 
nature of a civil suit to obtain a judicial 
determination of legal rights or remedies 
to enable the creditor to pursue recovery 
or collection of a claim for a deficiency 
against the debtor, and is an action or 
proceeding as contemplated by the auto- 
matic stay provisions of the federal bank- 
ruptcy law. Bank of Am. Nat'l Trust & Sav. 
Ass’n v. Virginia Hill Partners, 110 B.R. 
84, 1989 Bankr. LEXIS 2352 (Bankr. N.D. 
Ga. 1989). 

Automatic stay, as it applied to the 
commencement of actions or proceedings 
against the debtor, terminated when the 
court entered the court’s order on Febru- 
ary 17, 2011, granting the debtor a dis- 
charge in bankruptcy, 11 U.S.C. 
§ 362(c)(2)(C); notice of the order of dis- 
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charge was served on the bank on Febru- 
ary 19, 2011. Thus, when the bank fore- 
closed the following July or August of 
2011, there was no stay in place; accord- 
ingly, 11 U.S.C. § 108(c)(1) controlled and 
the tolling under § 108(c) ended when the 
time within which the confirmation had to 
be reported to the state superior court 
lapsed thirty days after the foreclosure. 
Mt. Valley Cmty. Bank v. Freeman (In re 
Freeman), No. 10-32105 JPS, No. 11-3019, 
2012 Bankr. LEXIS 5887 (Bankr. M.D. 
Ga. Dec. 21, 2012), affd, 508 B.R. 247, 
2014 U.S. Dist. LEXIS 39841 (M.D. Ga. 
2014). 

O.C.G.A. § 44-14-161 is adopted as a 
part of the federal law governing the 
rights between a loan guarantor and 
the Small Business Administration. 
Since that section prohibits the entertain- 
ing of a suit for a deficiency judgment 
when there has been no compliance with 
the requirement for judicial confirmation 
of the foreclosure sale, the Small Business 
Administration cannot recover a defi- 
ciency judgment against a guarantor 
without showing a judicial confirmation. 
United States v. Dismuke, 616 F.2d 755, 
1980 U.S. App. LEXIS 17854 (5th Cir. 
1980). 

O.C.G.A. § 44-14-161 not applicable. 
— Where Small Business Administration 
was not attempting to collect on a defi- 
ciency judgment but rather was proceed- 
ing against the guarantor of corporate 
debt on the guarantor’s direct and pri- 
mary obligation to pay the debt of the 
defaulting corporate debtor, fact that SBA 
had not obtained information of sale of 
corporate property within 30 days did not 
preclude SBA from maintaining action 
against guarantor. Ricks v. United States, 
434 F. Supp. 1262, 1976 U.S. Dist. LEXIS 
12889 (S.D. Ga. 1976). 

Stay under federal law lifted to al- 
low proceeding under statute. — Au- 
tomatic stay was lifted under 11 U.S.C. 
§ 362(d)(1) to permit a creditor to proceed 
with the confirmation of a foreclosure sale 
because, pursuant to O.C.G.A. § 44-14- 
161, the creditor could not pursue the 
creditor’s deficiency claim unless the sale 
was confirmed by the superior court 
within 30 days. In re McDaniel, No. 08- 
50021-JDW, 2008 Bankr. LEXIS 4227 
(Bankr. M.D. Ga. May 5, 2008). 
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Running of 30-day period. — Be- 
cause the language in the stay relief order 
in this case was sufficiently close to the 
language of the stay relief order in In re 
Virginia Hill Partners I, 110 B.R. 84 
(Bankr. N.D. Ga. 1989), the stay was not 
lifted to permit the creditor to commence 
proceedings to confirm the sale, including 
reporting the sale as required by Georgia 
law. The 30-day period under the Georgia 
confirmation statute would not begin to 
run here until either the bankruptcy was 
dismissed or the court lifted the automatic 
stay. Haugen v. Multibank 2009-1 Cre 
Venture, LLC (In re LaPrade’s Marina, 
LLC), 566 B.R. 84, 2017 Bankr. LEXIS 
783 (Bankr. N.D. Ga. 2017). 


3. Report of Sale 


Requirement not jurisdictional. — 
The requirement that the report of the 
sale shall be made to the judge of the 
superior court of the county in which the 
land lies is not a jurisdictional require- 
ment. Weems v. McCloud, 619 F.2d 1081, 
1980 U.S. App. LEXIS 16299 (5th Cir. 
1980). 

Requirement may be waived. — The 
requirement that the report of the sale 
shall be made to the judge of the superior 
court of the county in which the land lies 
is a venue requirement which may be 
waived by the debtor. Weems v. McCloud, 
619 F.2d 1081, 1980 U.S. App. LEXIS 
16299 (5th Cir. 1980). 

The word “report” is not a word of 
art, and its ordinary significance, as de- 
fined by Webster, is to give an account of, 
to relate, to tell. Dukes v. Ralston Purina 
Co., 127 Ga. App. 696, 194 S.E.2d 630, 
1972 Ga. App. LEXIS 1001 (1972). 

The judge personally is the one to 
whose attention the sale and its par- 
ticulars must be brought. Goodman v. 
Vinson, 142 Ga. App. 420, 236 S.E.2d 153, 
1977 Ga. App. LEXIS 1642 (1977). 

Second reporting to judge of sale of 
property was not required of financial 
institution after the setting aside, for fail- 
ure to serve notice of hearing to all inter- 
ested parties, of an earlier confirmation of 
sale of property on foreclosure without 
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legal process, since the financial institu- 
tion had timely reported the sale before 
the confirmation was set aside; the order 
setting aside the earlier confirmation did 
not “erase the slate clean” of all previously 
filed documents — it merely reinstated 
the case in the trial court and returned it 
to the posture it had occupied prior to 
judgment. Rogers v. Fidelity Fed. Sav. & 
Loan Ass’n, 180 Ga. App. 330, 349 S.E.2d 
7, 1986 Ga. App. LEXIS 2178 (1986). 

Substantial compliance with report 
of sale by filing with judge’s secretary. 
— Where plaintiff-appellant presented pe- 
tition for confirmation and approval of a 
foreclosure sale at the chambers of the 
superior court judge, the petition was ac- 
cepted by the judge’s secretary and that 
the judge’s secretary had the delegated 
authority to accept petitions in any min- 
isterial matter, this was sufficient compli- 
ance with O.C.G.A. § 44-14-161(a). Cor- 
nelia Bank v. Brown, 166 Ga. App. 68, 303 
S.E.2d 171, 1983 Ga. App. LEXIS 2070 
(1983). 

There is no authority for making 
the word “report” mean “file.” This is 
especially true inasmuch as O.C.G.A. 
§ 44-14-161 makes no mention of report- 
ing to or filing with the clerk, but specifi- 
cally provides that the report is to be 
made to the judge. Dukes v. Ralston Pu- 
rina Co., 127 Ga. App. 696, 194 S.E.2d 
630, 1972 Ga. App. LEXIS 1001 (1972). 

Report to clerk insufficient. — The 
presentation of the petition to the clerk 
will not suffice under O.C.G.A. § 44-14- 
161 specifically requiring a report of the 
sale “to the judge of the superior court of 
the county in which the land lies” and 
making no mention of the court or the 
clerk. Goodman v. Vinson, 142 Ga. App. 
420, 236 S.E.2d 153, 1977 Ga. App. LEXIS 
1642 (1977); John Alden Life Ins. Co. v. 
Gwinnett Plantation, Ltd., 220 Ga. App. 
846, 470 S.E.2d 482, 1996 Ga. App. LEXIS 
357 (1996). 

Filing of a confirmation petition with 
the clerk of court was insufficient to meet 
the mandates of O.C.G.A. § 44-14-161(a). 
Lanier Bank & Trust Co. v. Nix, 221 Ga. 
App. 323, 471 S.E.2d 229, 1996 Ga. App. 
LEXIS 396 (1996), cert. denied, No. 
$96C1381, 1996 Ga. LEXIS 757 (Ga. June 
28, 1996). 

A mortgagor’s filing of bankruptcy 
proceedings. — A mortgagor’s filing of 
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bankruptcy proceedings tolled the run- 
ning of periods of limitation which would 
have otherwise expired during the period 
of a stay in bankruptcy until 30 days after 
termination of the stay. Where a stay was 
in effect when a foreclosure sale was held, 
the 30-day period provided in O.C.G.A. 
§ 44-14-161 did not begin until 30 days 
after the bankruptcy was dismissed and 
the sale was not invalid because it was not 
reported within 30 days. Breeze v. Colum- 
bus Bank & Trust Co., 214 Ga. App. 534, 
448 S.E.2d 276, 1994 Ga. App. LEXIS 941 
(1994). 

The act of reporting a foreclosure 
sale is not an end in and of itself and 
serves no purpose except in connection 
with confirmation and approval. FDIC v. 
M.C. Honea, Jr., Inc., 440 F. Supp. 1064, 
1977 U.S. Dist. LEXIS 13148 (N.D. Ga. 
1977). 

The report requirement in O.C.G.A. 
§ 44-14-161 is not intended to give 
notice to the debtor as such notice is 
also provided for. Goodman v. Vinson, 142 
Ga. App. 420, 236 S.E.2d 153, 1977 Ga. 
App. LEXIS 1642 (1977). 

The trial court did not err in concluding 
that O.C.G.A. § 44-14-161 governing fore- 
closures under power of sale did not con- 
tain a requirement for service of the re- 
port of sale on the debtor within 30 days. 
The 30-day report to the judge is not 
intended to give notice to the debtor. The 
notice requirement for the debtor is that 
the debtor be given at least five days 
notice of the confirmation hearing, which 
notice would include a copy of the report. 
Oviedo v. Connecticut Nat'l Bank, 194 Ga. 
App. 626, 391 S.E.2d 417, 1990 Ga. App. 
LEXIS 245 (1990), cert. denied, No. 
S90C0787, 1990 Ga. LEXIS 736 (Ga. Apr. 
18, 1990). 

Report to federal judge. — O.C.G.A. 
§ 44-14-161 contemplates that the report 
of a foreclosure sale be received by the 
same judge who is to confirm and approve 
the sale. Thus, if the confirmation action 
is brought in federal court, then the report 
must be made to the appropriate federal 
judge rather than to the judge of the 
superior court of the county in which the 
land lies. FDIC v. M.C. Honea, Jr., Inc., 
440 F. Supp. 1064, 1977 U.S. Dist. LEXIS 
13148 (N.D. Ga. 1977). 
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The terms of O.C.G.A. $ 44-14-161 
were complied with where application 
to the superior court was made within 30 
days, although judicial approval was ren- 
dered after 30 days. Dukes v. Ralston 
Purina Co., 127 Ga. App. 696, 194 S.E.2d 
630, 1972 Ga. App. LEXIS 1001 (1972). 

Report of the sale to a judge sitting 
as presiding judge of the superior court 
was sufficient to comply with O.C.G.A. 
§ 44-14-161; it is not necessary to make 
the report to the specific judge to whom 
the case is assigned. Hernandez v. Reso- 
lution Trust Corp., 210 Ga. App. 538, 436 
S.E.2d 534, 1993 Ga. App. LEXIS 1244 
(1993), cert. denied, No. S94C0159, 1994 
Ga. LEXIS 148 (Ga. Jan. 21, 1994). 

Tender of report as evidence not 
required. — Nothing in the language of 
0.C.G.A. § 44-14-161(a) imposes an evi- 
dentiary or procedural requirement that 
the report to the superior court be for- 
mally tendered into evidence as an ex- 
hibit. Stepp v. Farm & Home Life Ins. Co., 
222 Ga. App. 257, 474 S.E.2d 108, 1996 
Ga. App. LEXIS 801 (1996). 


4. Confirmation 


Need to confirm. — O.C.G.A. § 44-14- 
161 provides that if a creditor fails to 
obtain judicial confirmation of a foreclo- 
sure sale that the foreclosure purchase 
price of the property was the reasonable 
equivalent of the fair market value, the 
creditor may not pursue a deficiency claim 
against the debtor; however, a creditor 
need confirm a foreclosure only in order to 
realize its claim from any property to 
which its security interest does not ex- 
tend. Empire Fin. Servs. v. Gingold (In re 
Real Estate W. Ventures, L.P.), 170 B.R. 
736, 1993 Bankr. LEXIS 2231 (Bankr. 
N.D. Ga. 1993). 

Following nonjudicial foreclosure, a 
creditor was barred from suing on a note 
without confirmation where there was but 
one promissory note and one deed to se- 
cure debt, and the only obligation the 
debtor owed the creditor was the note 
secured by the foreclosed property. South- 
east Timerlands, Inc. v. Haiseal Timber, 
Inc., 224 Ga. App. 98, 479 S.E.2d 443, 
1996 Ga. App. LEXIS 1318 (1996), cert. 
denied, No. S97C0633, 1997 Ga. LEXIS 
402 (Ga. Apr. 24, 1997). 


547 


44-14-161 


Confirmation (Cont’d) 


Grant of summary judgment to a bank 
in a mortgage foreclosure action because 
the bank was not required to comply with 
the confirmation of a foreclosure sale re- 
quirements under O.C.G.A. § 44-14-161 
since the guaranties signed by the guar- 
antors clearly waived the condition prec- 
edent requirement of the confirmation 
statute by virtue of the waiver clauses in 
the loan documents. Nine Twenty, LLC v. 
Bank of the Ozarks, 337 Ga. App. 180, 786 
S.E.2d 555, 2016 Ga. App. LEXIS 288 
(2016). 

Grant of summary judgment to bank in 
mortgage foreclosure action was reversed 
because the borrower created a genuine 
issue of fact with regard to whether the 
construction loan and second line of credit 
were for similar and related purposes, 
namely to improve secured property, so as 
to trigger the requirement of judicial con- 
firmation before the bank could file suit 
against the borrower for breach of con- 
tract. Wells v. Regions Bank, 350 Ga. App. 
652, 829 S.E.2d 889, 2019 Ga. App. LEXIS 
356 (2019). 

Sale must be advertised in every 
county where property located. — 
Trial court did not err in denying a mort- 
gagee’s application for confirmation of a 
nonjudicial foreclosure sale because the 
court properly ruled that the mortgagee’s 
advertisement failed to comport with the 
statutory requirements of O.C.G.A. § 44- 
14-162(a); a sale of real property under a 
power of sale made pursuant to § 44-14- 
162(a) must be advertised in every county 
where the property or any portion of the 
property is located. Nicholson Hills Dev. v. 
Branch Banking & Trust Co., 316 Ga. 
App. 857, 730 S.E.2d 572, 2012 Ga. App. 
LEXIS 682 (2012). 

Foreign limited liability company 
was not transacting business by peti- 
tioning for confirmation. — Trial court 
did not err by denying a mortgagor’s mo- 
tion to dismiss the foreclosure confirma- 
tion proceeding based on the mortgagee 
being a foreign limited liability company 
impermissibly transacting business in 
Georgia because a limited liability com- 
pany was not considered to be transacting 
business in Georgia merely because it 
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engaged in acquiring loan documents, 
conducting a foreclosure sale, purchasing 
the property at the sale, reporting the 
sale, and filing the confirmation petition. 
Powder Springs Holdings, LLC v. RL BB 
ACQ II-GA PSH, LLC, 325 Ga. App. 694, 
754 S.E.2d 655, 2014 Ga. App. LEXIS 54 
(2014). 

Sale properly confirmed. — Trial 
court did not err in confirming the Novem- 
ber sale of certain real estate in a foreclo- 
sure action because the mortgagor failed 
to show that it was deprived of any pro- 
tection afforded by O.C.G.A. § 44-16-161 
as the confirmation proceeding com- 
menced in connection with the November 
sale comprised a new action after the July 
sale was invalidated, all of the advertise- 
ment requirements were met, and the 
property was sold for its true market 
value. Howser Mill Homes, LLC v. Branch 
Banking & Trust Co., 318 Ga. App. 148, 
733 S.E.2d 441, 2012 Ga. App. LEXIS 869 
(2012). 

Trial court did not err by confirming a 
foreclosure sale because issues as to 
whether the foreclosing bank recorded an 
assignment of the deed to secure debt 
before the foreclosure sale and the validity 
of the assignment were irrelevant to the 
confirmation proceeding. River Walk 
Farm, L.P. v. First Citizens Bank & Trust 
Co., 321 Ga. App. 173, 741 S.E.2d 165, 
2013 Ga. App. LEXIS 192 (2013). 

Trial court properly confirmed a foreclo- 
sure sale under O.C.G.A. § 44-14-161 be- 
cause the borrower raised no issue to 
support reversal as the bank provided 
admissible testimony as to the advertise- 
ment, notice, and regularity of the actual 
sale, supporting documents, and no objec- 
tion was made. Sugarloaf Plaza, LLC v. 
Touchmark National Bank, 319 Ga. App. 
648, 738 S.E.2d 104, 2013 Ga. App. LEXIS 
36 (2013). 

Trial court properly confirmed the fore- 
closure of an apartment complex because, 
although the valuations of the property 
were not identical, there was no evidence 
that the property was worth more than 
the bank paid at auction. Ga. Ltd. Part- 
ners, LLC v. City Natl Bank, 323 Ga. App. 
766, 748 S.E.2d 131, 2013 Ga. App. LEXIS 
740 (2013). 

The trial judge’s confirmation is a 
condition precedent to the creditor be- 
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ing permitted to sue debtor for any money 
deficiency resulting from the sale. United 
States v. Golf Club Co., 435 F.2d 9, 1970 
U.S. App. LEXIS 6057 (5th Cir. 1970); 
Thompson v. Maslia, 127 Ga. App. 758, 
195 S.E.2d 238, 1972 Ga. App. LEXIS 
1016 (1972); Windland Co. v. FDIC, 151 
Ga. App. 742, 261 S.E.2d 407, 1979 Ga. 
App. LEXIS 2779 (1979), rev’d, 245 Ga. 
194, 264 S.E.2d 11, 1980 Ga. LEXIS 736 
(1980). 

O.C.G.A. § 44-14-161 requires a confir- 
mation as a condition precedent to an 
action for a deficiency judgment. Commer- 
cial Exch. Bank v. Johnson, 197 Ga. App. 
529, 398 S.E.2d 817, 1990 Ga. App. LEXIS 
1391 (1990). 

Where two notes were secured by the 
same deed and the same property, but the 
foreclosure advertisement only referenced 
one note, the action was nevertheless a 
suit for a deficiency judgment which was 
barred due to failure to obtain a confirma- 
tion. C.K.C., Inc. v. Free, 196 Ga. App. 280, 
395 S.E.2d 666, 1990 Ga. App. LEXIS 879 
(1990); Ward v. Pembroke State Bank, 212 
Ga. App. 322, 441 S.E.2d 691, 1994 Ga. 
App. LEXIS 221 (1994). 

Trial court did not abuse the court’s 
discretion by ordering the resale of the 
property in a foreclosure confirmation pro- 
ceeding because nothing in the record 
indicated that the trial court failed to 
exercise the court’s discretion out of a 
belief that the bank was entitled to a 
resale merely because the bank had relied 
on a flawed appraisal; rather, the trial 
court found that the bank relied on a 
flawed appraisal in good faith and that the 
bank had shown good cause for a resale. 
Sanusi v. Cmty. & S. Bank, 330 Ga. App. 
198, 766 S.E.2d 815, 2014 Ga. App. LEXIS 
821 (2014). 

Confirmation is not a prerequisite 
to the finality of a foreclosure sale but 
only to seeking a deficiency in the case of 
a final foreclosure sale. Gooden v. Buffalo 
Sav. Bank, 21 B.R. 456, 1982 Bankr. 
LEXIS 4389 (Bankr. N.D. Ga. 1982). 

Failure to obtain confirmation does 
not prevent enforcement against ad- 
ditional security. — Trial court did not 
err in granting summary judgment to a 
note holder on the holder’s suit against a 
debtor as a personal guarantor of the note 
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because the failure to confirm the nonju- 
dicial foreclosure sale pursuant to the 
security deed did not prevent the holder 
from seeking to enforce the holder’s con- 
tractual right to recover against addi- 
tional security on the debt. HWA Props., 
Inc. v. Cmty. & S. Bank, 322 Ga. App. 877, 
746 S.E.2d 609, 2013 Ga. App. LEXIS 632 
(2018), cert. denied, No. $18C1731, 2013 
Ga. LEXIS 980 (Ga. Nov. 18, 2013). 

Because the record did not demonstrate 
that the promissory notes underlying a 
bank’s claims were inextricably inter- 
twined with any debt on six of the foreclo- 
sure sales, the trial court was not autho- 
rized to conclude that the bank’s claims 
relating to those promissory notes were 
barred as impermissible attempts to ob- 
tain deficiency judgments. First Citizens 
Bank & Trust, Inc. v. Ruddell, 330 Ga. 
App. 82, 766 S.E.2d 538, 2014 Ga. App. 
LEXIS 816 (2014). 

In a bank’s appeal of summary judg- 
ments entered against the bank and in 
favor of various defendants, which pre- 
cluded the bank from recovering monies 
from the defendants owed under various 
promissory notes, credit agreements, 
and/or guaranties, the court affirmed 
some of the judgments and reversed oth- 
ers because the fact that the bank did not 
seek to have the sales of the realty con- 
firmed was irrelevant to the defendant’s 
liability. First Citizens Bank & Trust, Inc. 
v. Ruddell, 330 Ga. App. 82, 766 S.E.2d 
538, 2014 Ga. App. LEXIS 816 (2014). 

Issue of standing irrelevant to con- 
firmation proceeding. — Trial court did 
not err in confirming and approving a 
foreclosure sale pursuant to O.C.G.A. 
§ 44-14-161 because the issue of a bank’s 
standing to bring the confirmation action 
against the guarantors was not relevant 
to the confirmation proceeding which was 
commenced in accordance with O.C.G.A. 
§ 44-14-161(a); standing issues are out- 
side the scope of a confirmation hearing. 
Boring v. State Bank & Trust Co., 307 Ga. 
App. 93, 704 S.E.2d 207, 2010 Ga. App. 
LEXIS 1110 (2010). 

Property owner’s claim that a bank was 
not a real party in interest was not rel- 
evant to a confirmation proceeding pursu- 
ant to O.C.G.A. § 44-14-162, as the mat- 
ter was commenced in accordance with 
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O.C.G.A. § 44-14-161(a) by the person in- 
stituting the foreclosure proceedings; is- 
sues of standing and assignment were 
irrelevant to the confirmation proceeding. 
White Oak Homes, Inc. v. Cmty. Bank & 
Trust, 314 Ga. App. 502, 724 S.E.2d 810, 
2012 Ga. App. LEXIS 221 (2012), cert. 
denied, No. $12C1120, 2012 Ga. LEXIS 
671 (Ga. July 2, 2012). 

Confirmation properly denied. — 
Order denying a creditor’s application for 
confirmation of a foreclosure sale was 
proper because the trial court, as the trier 
of fact, was authorized to weigh the evi- 
dence and judge the credibility of both 
experts to conclude that the creditor’s 
expert’s valuation under the discounted 
cash model was unreliable and the build- 
er’s expert, who used the bulk sales com- 
parison approach, was more credible and 
used a more appropriate method. Eagle 
GA I SPE, LLC v. Atreus Cmtys. of Fair- 
burn, Inc., 319 Ga. App. 844, 738 S.E.2d 
675, 2013 Ga. App. LEXIS 92 (2013), cert. 
denied, No. $13C0958, 2013 Ga. LEXIS 
575 (Ga. June 17, 2018). 

Consummation. — Even where confir- 
mation is withheld, a foreclosure may still 
be final if it is consummated. Gooden v. 
Buffalo Sav. Bank, 21 B.R. 456, 1982 
Bankr. LEXIS 4389 (Bankr. N.D. Ga. 
1982). 

There was evidence to support the trial 
court’s finding that a foreclosure sale was 
consummated because a bank presented 
the testimony of an attorney that the 
attorney witnessed the foreclosure sale at 
issue, that the foreclosure sale occurred 
outside the annex of the county court- 
house, that the sale consisted of several 
lots, which the attorney identified by their 
lot numbers, that the foreclosure notice 
was read in the notice’s entirety and the 
sale was opened for bidding, that the bank 
submitted an opening bid, and that there 
were no other bidders. Winstar Dev., Inc. 
v. SunTrust Bank, 308 Ga. App. 655, 708 
S.E.2d 604, 2011 Ga. App. LEXIS 255 
(2011). 

Trial court properly declared that a 
bank’s first nonjudicial foreclosure sale 
was not valid because the bank never 
consummated the bank’s successful bid at 
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the sale of the property securing the loan 
since the transfer of the borrower’s right 
of possession and the bank’s equity of 
redemption to the bank as the foreclosure 
sale purchaser never occurred; the bank 
did not transfer the borrower’s right of 
possession to itself as the first foreclosure 
sale purchaser at the sale, and the bank 
did not apply sale proceeds to eliminate or 
reduce the borrower’s obligation under 
the secured promissory note. Building 
Block Enterprises, LLC v. State Bank & 
Trust Company, 314 Ga. App. 147, 723 
S.E.2d 467, 2012 Ga. App. LEXIS 146 
(2012), cert. denied, No. S12C10538, 2012 
Ga. LEXIS 553 (Ga. May 29, 2012). 

Compliance with section required 
before bringing action for deficiency 
judgment. — When the creditor wishes 
to exercise a power of foreclosure prior to 
obtaining a judgment on the note and 
thereby save time and expense, the credi- 
tor will be required to comply with 
0.C.G.A. § 44-14-161 before bringing any 
action for a deficiency judgment. Taylor v. 
Thompson, 158 Ga. App. 671, 282 S.E.2d 
157, 1981 Ga. App. LEXIS 2366 (1981). 

The fact that a creditor may choose not 
to seek foreclosure and pursue other rem- 
edies does not alter the fact that when the 
creditor does foreclose it must confirm in 
order to recover a deficiency judgment. 
Redman Indus., Inc. v. Tower Properties, 
Inc., 517 F. Supp. 144, 1981 U.S. Dist. 
LEXIS 14425 (N.D. Ga. 1981). 

The law requires that if the lender 
chooses to foreclose on the collateral, it 
must obtain confirmation of the sale in 
order to pursue an action for the defi- 
ciency. United States v. Yates, 774 F. Supp. 
1368, 1991 U.S. Dist. LEXIS 13950 (M.D. 
Ga. 1991). 

Continuing to pursue a lawsuit on a 
promissory note after the foreclosure pro- 
ceedings have been concluded constitutes 
an “action” on the part of the creditor to 
obtain a deficiency judgment against the 
debtor and would require compliance with 
0.C.G.A. § 44-14-161. Vaughan v. Moore, 
202 Ga. App. 592, 415 S.E.2d 47, 1992 Ga. 
App. LEXIS 100 (1992). 

Trial court’s holding that a bank was 
not required to confirm a second nonjudi- 
cial foreclosure sale under O.C.G.A. § 44- 
14-161 before pursuing an action for a 
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deficiency judgment against a guarantor 
was an erroneous advisory opinion be- 
cause the bank did file a confirmation 
petition and, thus, the parties failed to 
show under O.C.G.A. § 9-4-2(a) that there 
was any justiciable controversy on the 
issue of whether it was required to do so. 
Building Block Enterprises, LLC v. State 
Bank & Trust Company, 314 Ga. App. 147, 
723 S.E.2d 467, 2012 Ga. App. LEXIS 146 
(2012), cert. denied, No. S12C10538, 2012 
Ga. LEXIS 553 (Ga. May 29, 2012). 

Failure to comply with confirma- 
tion requirements precludes defi- 
ciency judgment. — Trial court erred by 
granting a note holder a deficiency judg- 
ment because since the note holder did not 
obtain a judgment on the note against the 
debtor prior to the foreclosure sale, it was 
required to comply with the confirmation 
requirements of O.C.G.A. § 44-14-161 in 
order to obtain a deficiency judgment on 
the note. HWA Props., Inc. v. Cmty. & S. 
Bank, 322 Ga. App. 877, 746 S.E.2d 609, 
2013 Ga. App. LEXIS 632 (2018), cert. 
denied, No. $13C1731, 2013 Ga. LEXIS 
980 (Ga. Nov. 18, 2013). 

Failure to obtain confirmation does 
not invalidate the remaining obliga- 
tion; it simply renders it impossible for 
the holder to sue on it, just as would a 
discharge in bankruptcy of the maker, 
properly pleaded. Turpin v. North Am. 
Acceptance Corp., 119 Ga. App. 212, 166 
S.E.2d 588, 1969 Ga. App. LEXIS 1047 
(1969); Marler v. Rockmart Bank, 146 Ga. 
App. 548, 246 S.E.2d 731, 1978 Ga. App. 
LEXIS 2451 (1978). 

Where the mortgagors’ possible liability 
to mortgage insurer, not the lender, arose 
from a completely independent source 
than the debt mortgagors owed the lender, 
mortgage insurer’s action to recover under 
a loan indemnity agreement was not 
barred by the lender’s failure to have the 
foreclosure sale confirmed. Turner v. Com- 
monwealth Mtg. Assurance Co., 207 Ga. 
App. 428, 428 S.E.2d 398, 1993 Ga. App. 
LEXIS 242 (1993). 

Not prevention of other remedies. 
— Failure to have a sale confirmed does 
not prevent a creditor from pursuing other 
contractual security on the debt. Calvert 
Fire Ins. Co. v. Environs Dev. Corp., 601 
F.2d 851, 1979 U.S. App. LEXIS 12152 
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(5th Cir. 1979); Surety Managers, Inc. v. 
Stanford, 633 F.2d 709, 1980 U.S. App. 
LEXIS 11044 (5th Cir. 1980), cert. denied, 
454 U.S. 828, 102 S. Ct. 121, 70 L. Ed. 2d 
104, 1981 U.S. LEXIS 3241 (1981). 

Failure to obtain confirmation of a sale 
under O.C.G.A. § 44-14-161 did not pre- 
clude the lender from filing a complaint 
against the individual debtor under 11 
U.S.C. § 523(a)(4) or (a)(6) of the Bank- 
ruptcy Code, alleging a claim for conver- 
sion of accounts receivable which also se- 
cured the loan. Presidential Fin. Corp. v. 
Snead, 231 B.R. 823, 1999 Bankr. LEXIS 
303 (Bankr. N.D. Ga. 1999). 

Recovery of rents and profits not 
precluded by failure to obtain confir- 
mation. — Bankruptcy creditor’s failure 
to obtain judicial confirmation following 
foreclosure did not preclude the creditor 
from recovering rents and profits, where 
the property was sold for more than its 
fair market value and the rents and prof- 
its represented separate contractual secu- 
rity to which the creditor was entitled. In 
re Johnson, Wilson & Dillon, 123 B.R. 439, 
1990 Bankr. LEXIS 2754 (Bankr. N.D. Ga. 
1990). 

Simply limits remedies. — Failure to 
obtain confirmation of sale does not extin- 
guish the debt; it simply limits the credi- 
tor’s remedies. Surety Managers, Inc. v. 
Stanford, 633 F.2d 709, 1980 U.S. App. 
LEXIS 11044 (5th Cir. 1980), cert. denied, 
454 U.S. 828, 102 S. Ct. 121, 70 L. Ed. 2d 
104, 1981 U.S. LEXIS 3241 (1981). 

Suit on deficiency impossible. — 
Failure to obtain confirmation of a sale 
under power simply renders it impossible 
for the holder to sue on the deficiency. 
Such failure does not operate to satisfy 
the debt or prevent the creditor from pur- 
suing other available remedies. First Fed. 
Sav. & Loan Ass’n v. Fisher, 422 F. Supp. 1, 
1976 U.S. Dist. LEXIS 15740 (N.D. Ga. 
1976). 

Where the creditor bank did not have 
the foreclosure sale confirmed by the su- 
perior court, it could not take action under 
the state law to assert a deficiency claim. 
In re Wiggins, 167 B.R. 990, 1993 Bankr. 
LEXIS 2179 (Bankr. M.D. Ga. 1993), aff'd, 
167 B.R. 992, 1994 U.S. Dist. LEXIS 5539 
(M.D. Ga. 1994). 

Nature of deficiency. — Where a sale 
under power was had but no confirmation 
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thereof was had under O.C.G.A. § 44-14- 
161, no action could be brought for any 
deficiency under the terms of that section, 
even if the deficiency included attorney 
fees which had become a part of the prin- 
cipal at the time of the sale. Sockwell v. 
Pettus, 139 Ga. App. 311, 228 S.E.2d 343, 
1976 Ga. App. LEXIS 1778 (1976). 

Right to confirmation not waived. 
— Guaranty language was not sufficient 
to amount to a waiver of the guarantor’s 
rights under the confirmation statute, 
where the guarantor gave the lender the 
power to conduct a foreclosure sale on the 
collateral, but the power was “to be exer- 
cised only to the extent permitted by law,” 
and no confirmation was obtained. United 
States v. Yates, 774 F. Supp. 1368, 1991 
U.S. Dist. LEXIS 13950 (M.D. Ga. 1991). 

If no confirmation is sought or, if 
sought, is not obtained, the debtor has 
secured the full benefit of the confirmation 
statute because the debt is, in effect, ex- 
tinguished. Kennedy v. Gwinnett Com. 
Bank, 155 Ga. App. 327, 270 S.E.2d 867, 
1980 Ga. App. LEXIS 2569 (1980). 

There is no requirement in O.C.G.A. 
§ 44-14-161 or otherwise that the 
grantee exercising the power of sale an- 
nounce that the sale is subject to confir- 
mation, or to delay transfer of the prop- 
erty until the confirmation is obtained. 
Homes of Tomorrow, Inc. v. FDIC, 149 Ga. 
App. 321, 254 S.E.2d 475, 1979 Ga. App. 
LEXIS 1835 (1979). 

There is no confirmation prerequi- 
site for a suit based on legal malprac- 
tice, where the action is based on foreclo- 
sure on a security deed and for failure to 
provide a valid security deed. Kirby v. 
Chester, 174 Ga. App. 881, 331 S.E.2d 
915, 1985 Ga. App. LEXIS 1988 (1985). 

Superior court is trier of fact. — In 
confirmation proceedings, the superior 
court sits as a trier of fact, and its findings 
and conclusions have the effect of a jury 
verdict. What value is, or may have been, 
is a question of fact to be resolved as 
others are and in so doing the superior 
court is the judge of the credibility of the 
witnesses and of the weight to be given 
the evidence. La Ronde, Ltd. v. Amsouth 
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Bank, 203 Ga. App. 400, 416 S.E.2d 881, 
1992 Ga. App. LEXIS 434 (1992). 

Confirmation not required. — 
Where a bank does not seek a deficiency 
as to the debt secured by the realty, but 
seeks to recover on a separate note that 
defendant signed as the indorser thereof, 
the fact that the bank did not seek to have 
the sale of the realty confirmed is irrel- 
evant to defendant’s liability. Breitzman v. 
Heritage Bank, 180 Ga. App. 171, 348 
S.E.2d 713, 1986 Ga. App. LEXIS 2097 
(1986). 

Where the judgment obtained by the 
creditor was awarded only against bor- 
rower and not against the guarantors in- 
dividually, since the guarantors were en- 
titled only to the same rights as the 
borrower with regard to a creditor’s at- 
tempt to collect a deficiency after foreclo- 
sure, and since the borrower could not 
have insisted on confirmation of the sale 
before the creditor attempted to collect the 
deficiency, it did not appear that the guar- 
antors were entitled to any greater rights 
to do so before the deficiency was sought 
to be collected from them. Therefore, the 
creditor was not required to obtain judi- 
cial confirmation of its foreclosure sale of 
the borrower’s property before attempting 
to collect the deficiency from the guaran- 
tors. Business Dev. Corp. v. Bickerstaff, 73 
B.R. 421, 1987 Bankr. LEXIS 710 (Bankr. 
N.D. Ga. 1987). 

Where a personal note of a corporation 
president and a note of the corporation 
arose from bank loans for separate and 
distinct purposes, notwithstanding the ex- 
istence of only one security deed and a 
dragnet clause in the personal note that 
could be construed as indirectly subjecting 
foreclosed property that was collateral for 
the personal loan to constitute additional 
collateral for the corporate loan, an action 
by the bank against the corporation to 
collect the balance due on its note was not 
barred by failure of the bank to confirm 
foreclosure sale of the land. Baby Days, 
Inc. v. Bank of Adairsville, 218 Ga. App. 
752, 463 S.E.2d 171, 1995 Ga. App. LEXIS 
875 (1995), cert. denied, No. S96C0260, 
1996 Ga. LEXIS 269 (Ga. Jan. 26, 1996). 

Bank that ceased efforts to foreclose on 
real estate securing borrowers’ and guar- 
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antors’ notes evidencing obligations to the 
bank and sued the borrowers and guaran- 
tors on the notes, brought a suit that was 
not an improper deficiency action, due to 
the bank’s failure to obtain confirmation, 
because the bank was not required to 
obtain confirmation since: (1) no sale was 
consummated; (2) the bank could both sue 
on the notes and foreclose until the debt 
was paid; and (3) the borrowers and the 
guarantors were not harmed, as the bor- 
rowers’ and the guarantors’ interests were 
the same before and after the attempted 
sale, and no negligence, fraud, collusion, 
or bad faith was shown. Tampa Inv. 
Group, Inc. v. Branch Banking & Trust 
Co., 290 Ga. 724, 723 S.E.2d 674, 2012 Ga. 
LEXIS 300 (2012). 

Dragnet clause contained in initial 
loans did not effectively merge debts into 
one debt requiring judicial confirmation of 
the foreclosure sale because the loans 
made to debtors and a limited liability 
company (LLC) were separate; the debt- 
ors and a banks’ predecessor were the 
original parties to the loans made to the 
debtors, and the LLC and another bank 
were the original parties to the loan made 
to the LLC. 3 West Invs., LLC v. Hamilton 
State Bank, 316 Ga. App. 796, 728 S.E.2d 
848, 2012 Ga. App. LEXIS 521 (2012), 
cert. denied, No. S12C1886, 2012 Ga. 
LEXIS 982 (Ga. Nov. 19, 2012). 

Because loans made to debtors were 
separate from a loan made to a limited 
liability company (LLC), confirmation of 
the nonjudicial foreclosure sale under 
0.C.G.A. § 44-14-161(a) was not required 
in order for a bank to pursue collection 
under the loan to the LLC. 3 West Invs., 
LLC v. Hamilton State Bank, 316 Ga. App. 
796, 728 S.E.2d 843, 2012 Ga. App. LEXIS 
521 (2012), cert. denied, No. S12C1886, 
2012 Ga. LEXIS 982 (Ga. Nov. 19, 2012). 

Because a lender was not seeking a 
deficiency judgment when the lender sued 
the guarantors of a mortgage loan, the 
denial of confirmation did not preclude the 
lender from obtaining a judgment against 
the guarantors for the difference between 
what the lender paid in the foreclosure 
sale and the unpaid balance of the debt, 
including taxes, penalties, and interest. 
Inland Mortg. Capital Corp. v. Chivas 
Retail Partners, LLC, 740 F.3d 1146, 2014 
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U.S. App. LEXIS 1829 (7th Cir.), cert. 
denied, 574 U.S. 820, 135 S. Ct. 92, 190 L. 
Ed. 2d 39, 2014 U.S. LEXIS 5582 (2014). 

Defendants’ guaranties for a promissory 
note waived the defendants’ right to insist 
on judicial confirmation of foreclosure sale 
as a prerequisite to seeking a deficiency 
judgment as required by Georgia law. 
Coastal Bank v. Martin, 717 Fed. Appx. 
860, 2017 U.S. App. LEXIS 23328 (11th 
Cir. 2017). 

Confirmation not required where 
sale follows judgment on note. — 
Where a creditor elects to resort to the 
courts and obtain a judgment on the note 
prior to exercising the power of sale, the 
creditor will not be required to have such 
sale confirmed before attempting further 
enforcement of the judgment. Taylor v. 
Thompson, 158 Ga. App. 671, 282 S.E.2d 
157, 1981 Ga. App. LEXIS 2366 (1981). 

Where a foreclosure sale has occurred 
after a default judgment has been en- 
tered, the failure to obtain confirmation of 
the sale does not affect the validity or 
enforceability of the judgment with re- 
spect to any amounts which may remain 
due thereunder. Georgia R.R. Bank & 
Trust Co. v. Griffith, 176 Ga. App. 198, 335 
S.E.2d 417, 1985 Ga. App. LEXIS 2205 
(1985). 

Mortgage industrial revenue bonds 
were personal property and were not 
subject to the confirmation procedure. 
Merrill v. First Union Natl Bank, 224 Ga. 
App. 773, 481 S.E.2d 890, 1997 Ga. App. 
LEXIS 235 (1997), cert. denied, No. 
S97C0922, 1997 Ga. LEXIS 561 (Ga. May 
30, 1997). 

Failure to confirm does not estop a 
creditor from pursuing other con- 
tractual security on the debt. Taylor v. 
Thompson, 158 Ga. App. 671, 282 S.E.2d 
157, 1981 Ga. App. LEXIS 2366 (1981); 
Worth v. First Naťl Bank, 175 Ga. App. 
297, 333 S.E.2d 173, 1985 Ga. App. LEXIS 
2084 (1985); Mobley v. Commonwealth 
Mtg. Ins. Co., 264 Ga. 652, 450 S.E.2d 205, 
1994 Ga. LEXIS 905 (1994). 

A creditor may seek to enforce a con- 
tractual right to pursue other contractual 
security for its debt following a foreclosure 
sale of real property without obtaining 
confirmation of the foreclosure, and guar- 
anties and the deed to secure debt on 
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guarantors’ residence are additional secu- 
rity which the creditor can pursue to sat- 
isfy the debt owed to it by the borrower 
without confirming the foreclosure sale of 
the borrower’s real property. Business 
Dev. Corp. v. Bickerstaff, 73 B.R. 421, 
1987 Bankr. LEXIS 710 (Bankr. N.D. Ga. 
1987). 

Failure to obtain confirmation of a 
sale does not operate to extinguish 
the remaining debt; rather, it simply 
precludes the person exercising the 
power of sale from bringing action to ob- 
tain a deficiency judgment. Taylor v. 
Thompson, 158 Ga. App. 671, 282 S.E.2d 
157, 1981 Ga. App. LEXIS 2366 (1981). 

Failure to provide proof of confir- 
mation did not prevent IRS from rec- 
ognizing debtor’s discharge-of- in- 
debtedness income. — IRS was entitled 
to summary judgment on Chapter 7 debt- 
ors’ claim that it miscalculated the 
amount of income the debtors had in 2006 
when it added $19,898 to their income 
because a mortgage company forgave 
$19,898 of a $189,898 debt the debtors 
owed after it foreclosed a mortgage and 
sold the debtors’ house for $170,000. The 
mortgage company’s failure to provide 
proof that the sale was confirmed by a 
state court, pursuant to O.C.G.A. § 44-14- 
161 et seq., did not prevent the IRS from 
recognizing the debtors’ discharge-of-in- 
debtedness income. Godfrey v. IRS (In re 
Godfrey), No. 08-10409-WHD, No. 08- 
1032, 2009 Bankr. LEXIS 3581 (Bankr. 
N.D. Ga. Aug. 31, 2009). 

Foreclosure on separate security 
after failure to confirm. — Lender’s 
failure to “confirm” the foreclosure sale of 
property given as security for a 1984 loan 
did not prohibit the federal Small Busi- 
ness Administration (SBA) from foreclos- 
ing on separate security given for a 1983 
SBA loan to the same borrower. Regan v. 
United States Small Bus. Admin., 729 F. 
Supp. 1339, 1990 U.S. Dist. LEXIS 903 
(S.D. Ga. 1990), affd, 926 F.2d 1078, 1991 
U.S. App. LEXIS 4091 (11th Cir. 1991). 

Generally, notes made at different times 
to different creditors and for different col- 
lateral purposes are not subject to confir- 
mation. Oakvale Rd. Assocs. v. Mortgage 


PROPERTY 


44-14-161 


Recovery, 231 Ga. App. 414, 499 S.E.2d 
404, 1998 Ga. App. LEXIS 486 (1998), 
cert. denied, No. S98C1087, 1998 Ga. 
LEXIS 853 (Ga. Sept. 11, 1998). 

Assignee could pursue confirma- 
tions. — Superior court correctly con- 
strued 0.C.G.A. § 44-14-161 and properly 
allowed an assignee to pursue the confir- 
mations of foreclosure sales because to the 
extent deficiencies remained after the 
foreclosures with respect to the underly- 
ing indebtedness, claims therefore be- 
longed to the assignee; the original credi- 
tor of the underlying notes and the entity 
that instituted the foreclosure proceed- 
ings transferred the notes to the assignee. 
Titshaw v. Northeast Ga. Bank, 304 Ga. 
App. 712, 697 S.E.2d 837, 2010 Ga. App. 
LEXIS 604 (2010). 

Separate security obligation ac- 
tionable. — Failure to confirm foreclo- 
sure under one security instrument did 
not bar lender from suing defendants on 
an independent, separate, unsecured obli- 
gation. Devin Lamplighter, Ltd. v. Ameri- 
can Gen. Fin., Inc., 206 Ga. App. 747, 426 
S.E.2d 645, 1992 Ga. App. LEXIS 1789 
(1992). 

Confirmation not required when 
debts are not inextricably inter- 
twined. — Creditor, who foreclosed on 
three different tracts of land, each of 
which secured separate promissory notes, 
was able to seek a deficiency judgment on 
two notes, despite not having confirmed 
the foreclosure sale pursuant to O.C.G.A. 
§ 44-14-161(a), because the debts at issue 
were not “inextricably intertwined.” In re 
Cox, 456 B.R. 592, 2011 Bankr. LEXIS 
3154 (Bankr. N.D. Ga. 2011). 

Confirmation of intertwined debts. 
— Notes executed almost a year apart for 
different, although related, purposes in 
the same land were inextricably inter- 
twined so that failure to obtain judicial 
confirmation of the first sale precluded a 
deficiency judgment after the second sale. 
Oakvale Rd. Assocs. v. Mortgage Recovery, 
231 Ga. App. 414, 499 S.E.2d 404, 1998 
Ga. App. LEXIS 486 (1998), cert. denied, 
No. S98C1087, 1998 Ga. LEXIS 853 (Ga. 
Sept. 11, 1998). 

As a maker’s two debts to a bank were 
incurred for the same purpose, were se- 
cured by the same property, and both 
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contained a cross-default clause, the two 
debts were inextricably intertwined. 
Thus, the bank’s suit on the second prom- 
issory note constituted a claim for a defi- 
ciency judgment requiring judicial confir- 
mation under O.C.G.A. § 44-14-161(a) of 
the foreclosure sale associated with the 
first note, and any further action by the 
bank to recover against the maker on the 
second note was barred by the bank’s 
failure to comply with § 44-14-161(a). 
Iwan Renovations, Inc. v. N. Atlanta Nat'l 
Bank, 296 Ga. App. 125, 673 S.E.2d 632, 
2009 Ga. App. LEXIS 159 (2009). 

Lender’s foreclosure sales and defi- 
ciency judgments were barred by O.C.G.A. 
§ 44-14-161(a) because the lender failed 
to get judicial confirmation of the debts, 
which were inextricably intertwined- in 
that they were incurred for the same pur- 
pose, secured by the same property, held 
by the same creditor, and owed by the 
same debtor. Bank of N. Ga. v. Wind- 
ermere Dev., Inc., 316 Ga. App. 33, 728 
S.E.2d 714, 2012 Ga. App. LEXIS 476 
(2012). 

Erroneous hearsay ruling did not 
warrant reversal. — Superior court did 
not err in confirming the nonjudicial fore- 
closure sale because the court’s erroneous 
hearsay ruling was not harmful and did 
not warrant reversal; the ruling did not 
deprive a construction company and guar- 
antors of an evidentiary basis to support 
their challenge to the regularity of the 
sale, and the superior court had a suffi- 
cient record to consider their argument 
and find that the sale was regular. Diplo- 
mat Constr., Inc. v. State Bank of Tex., 314 
Ga. App. 889, 726 S.E.2d 140, 2012 Ga. 
App. LEXIS 297 (2012). 

Supersedeas does not apply to fore- 
closure confirmation proceeding. — 
Trial court erred by dismissing an invest- 
ment company’s request for confirmation 
of a second foreclosure sale under 
0.C.G.A. § 44-14-161(c) by finding that a 
supersedeas arose from the mortgagor’s 
appeal because the supersedeas statute, 
0.C.G.A. § 5-6-46(a), expressly only ap- 
plied to civil cases, and did not apply to a 
foreclosure confirmation proceeding. Sum- 
mit Inv. Mgmt. Acquisitions I, LLC v. Greg 
A. Becker Enters., Ltd., 317 Ga. App. 608, 
732 S.E.2d 286, 2012 Ga. App. LEXIS 774 
(2012). 
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5. True Market Value 


Market value defined. — The market 
value is the price which it will bring when 
it is offered for sale by one who desires, 
but is not obliged, to sell it, and is bought 
by one who wishes to buy, but is not under 
a necessity to do so. Wachovia Mtg. Co. v. 
Moore, 138 Ga. App. 101, 225 S.E.2d 460, 
1976 Ga. App. LEXIS 2069 (1976). 

The focus of the definition of “market 
value” is the price that two parties agree 
will be paid for the property itself, without 
consideration of such collateral issues as 
the financial responsibility for or the na- 
ture and amount of expenses and closing 
costs to be paid to others in connection 
with buying or selling it. Wheeler v. 
Coastal Bank, 182 Ga. App. 112, 354 
S.E.2d 694, 1987 Ga. App. LEXIS 1614 
(1987). 

“Fair market value” of real estate 
and “true market value” are used in- 
terchangeably by the appellate courts. 
Aaron v. Life Ins. Co. of Ga., 138 Ga. App. 
286, 226 S.E.2d 96, 1976 Ga. App. LEXIS 
2137 (1976). 

What market value is under the cir- 
cumstances is a question of fact to be 
resolved as others are, and the weight to 
be given it was for the judge in the non- 
jury hearing. Kent v. Scott Hudgens Re- 
alty & Mtg., Inc., 138 Ga. App. 30, 225 
S.E.2d 447, 1976 Ga. App. LEXIS 2043 
(1976). 

Burden of proof is on the mortgagee 
to present evidence as to the fair market 
value of the property. Weems v. McCloud, 
619 F.2d 1081, 1980 U.S. App. LEXIS 
16299 (5th Cir. 1980). 

O.C.G.A. § 44-14-161 requires that 
the trial judge make a determination 
as to whether the sale brought the prop- 
erty’s true market value, not whether the 
price was grossly inadequate. FDIC v. 
Ivey-Matherly Constr. Co., 144 Ga. App. 
313, 241 S.E.2d 264, 1977 Ga. App. LEXIS 
2687 (1977); FDIC v. M.C. Honea, Jr., Inc., 
440 F. Supp. 1064, 1977 U.S. Dist. LEXIS 
13148 (N.D. Ga. 1977); United States v. 
Smith, 479 F. Supp. 804, 1979 U.S. Dist. 
LEXIS 8616 (N.D. Ga. 1979). 

Appellate review of “market value.” 
— On appellate review, the test is whether 
the record contains any evidence to sup- 
port the findings of the trial court that the 
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property brought its true market value at 
the foreclosure sale. Tarleton v. Griffin 
Fed. Savs. Bank, 202 Ga. App. 454, 415 
S.E.2d 4, 1992 Ga. App. LEXIS 24 (1992). 

Because a bank’s appraiser correctly 
deducted the cost to complete the homes 
on the owners’ properties from the “sub- 
ject to” market value of the properties, 
and because the basis for the appraiser’s 
opinion amounted to more than sheer 
speculation, the trial court’s foreclosure 
confirmation order complied with 
O.C.G.A. § 44-14-161(b) by including 
findings of fact that supported the conclu- 
sion that each of the properties sold for 
the property’s true market value. McBr- 
yar v. Branch Banking & Trust Co., 305 
Ga. App. 857, 700 S.E.2d 731, 2010 Ga. 
App. LEXIS 830 (2010). 

Appellate court’s review of the trial 
court’s determination that a lender failed 
to produce evidence of the true market 
value is whether the record contains any 
evidence to support the findings of the 
trial court, and whether the appellate 
court views the evidence in the light most 
favorable to the trial court’s judgment 
because O.C.G.A. § 44-14-161 specifically 
refers to “real estate” and “land” as the 
subject of the confirmation of sale proce- 
dure, not leased estates. GCCFC 2007- 
GGP Abercorn St. Ltd. P’ship v. Abercorn 
Common, LLLP, 316 Ga. App. 879, 730 
S.E.2d 589, 2012 Ga. App. LEXIS 673 
(2012). 

In reviewing the trial court’s decision, 
the test is not whether the appellate court 
would have accepted a particular ap- 
praisal as the most reliable and accurate, 
but whether the record contains any evi- 
dence to support the findings of the trial 
court that the property brought the prop- 
erty’s true market value at the foreclosure 
sale. Ga. Ltd. Partners, LLC v. City Nat'l 
Bank, 323 Ga. App. 766, 748 S.E.2d 131, 
2013 Ga. App. LEXIS 740 (2013). 

Appellate court will not disturb 
methodology. — Where a bidder for 
property provided the court with the basis 
for the bidder’s opinions regarding the fair 
market value of the property, and it ap- 
peared that the bidder’s opinion was not 
based on sheer speculation, the appellate 
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court could not second guess the method- 
ology utilized to reach the opinion. La 
Ronde, Ltd. v. Amsouth Bank, 203 Ga. 
App. 400, 416 S.E.2d 881, 1992 Ga. App. 
LEXIS 434 (1992). 

Trial court’s order confirming a foreclo- 
sure sale of property for $14,800,000.00 
was proper as a lienholder’s appraiser 
testified that the property’s value was 
$13,290,000.00; because the appraiser’s 
opinions were not based on sheer specula- 
tion, the appellate court did not second- 
guess the methodology. Wilson v. Pruden- 
tial Indus. Props., LLC, 276 Ga. App. 180, 
622 S.E.2d 890, 2005 Ga. App. LEXIS 
1197 (2005). 

In a foreclosure action, because the ap- 
peals court could not second guess the 
methodology used by an expert in apprais- 
ing the market value of the property at 
issue, and the trial court had sufficient 
data to derive its own opinion as to the 
market value of the property at the time of 
the sale, it properly confirmed the foreclo- 
sure sale. Chamblee Hotels, LLC v. Ches- 
terfield Mortg. Investors, Inc., 287 Ga. 
App. 342, 651 S.E.2d 447, 2007 Ga. App. 
LEXIS 887 (2007), cert. denied, No. 
S08C0072, 2008 Ga. LEXIS 75 (Ga. Jan. 
28, 2008). 

Dollar amount need not be estab- 
lished. — O.C.G.A. § 44-14-161 requires 
the trial court to call for sufficient evi- 
dence to satisfy the court as to what is the 
true market value of the property. It does 
not demand the court establish as a mat- 
ter of fact and law what is the actual 
dollar amount of the true market value. 
American Century Mtg. Investors v. 
Strickland, 138 Ga. App. 657, 227 S.E.2d 
460, 1976 Ga. App. LEXIS 2275 (1976); 
Echols v. Edwards, 185 Ga. App. 688, 365 
S.E.2d 844, 1988 Ga. App. LEXIS 222 
(1988). 

Must be accurate reflection. — 
Whether in bankruptcy or not, before a 
deficiency action may be brought by a 
creditor who forecloses on Georgia real 
estate, it must have the price at which the 
property sold judicially confirmed to be an 
accurate reflection of the property’s fair 
market value. United States v. Oakland 
City Apts., Inc., 1 B.R. 123, 1979 Bankr. 
LEXIS 822 (Bankr. N.D. Ga. 1979). 

The price brought at a public sale, 
after proper and lawful advertise- 
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ment is prima facie the market value 
of the property sold as a general rule, 
absent anything to indicate that there was 
chilling of the bidding, fraud, or the like 
adversely affecting the sale. But under the 
terms of O.C.G.A. § 44-14-161 the appli- 
cant may not rely solely on such a prima 
facie showing; the applicant must intro- 
duce evidence showing the value of the 
property at the time of sale. Thompson v. 
Maslia, 127 Ga. App. 758, 195 S.E.2d 238, 
1972 Ga. App. LEXIS 1016 (1972); 
Peachtree Mtg. Corp. v. First Nat'l Bank, 
143 Ga. App. 17, 237 S.E.2d 416, 1977 Ga. 
App. LEXIS 2173 (1977). 

Market value on date of sale. — 
Where initial foreclosure sales were set 
aside and properties ordered to be resold, 
sellers were required to show the true 
market value of the properties on the date 
of the resales, not on the date of the initial 
foreclosure sales. Kong v. Shearson Leh- 
man Hutton Mtg. Corp., 211 Ga. App. 93, 
438 S.E.2d 132, 1993 Ga. App. LEXIS 
1441 (1993), cert. denied, No. S94C0383, 
1994 Ga. LEXIS 377 (Ga. Feb. 3, 1994). 

Testimony of the selling price of an 
identical piece of property does not 
establish precise market value as a mat- 
ter of law. Smith v. Fidelity Fed. Sav. & 
Loan Ass’n, 149 Ga. App. 730, 256 S.E.2d 
43, 1979 Ga. App. LEXIS 2005 (1979). 

Appraisal that occurred five weeks 
before sale sufficient. — Because there 
was evidence of the parcels’ value about 
five weeks before the foreclosure sales 
occurred, the appraisal date was rela- 
tively close to the date of the foreclosure 
sales, which was sufficient for the trial 
court to confirm the sales as required 
under O.C.G.A. § 44-14-161. LRD, LLC v. 
State Bank & Trust Co., 326 Ga. App. 644, 
757 S.E.2d 251, 2014 Ga. App. LEXIS 259 
(2014). 

Expert testimony. — Assuming that 
the superior court erred by concluding 
that, under O.C.G.A. § 44-14-161(b), the 
parties were limited to introducing evi- 
dence of the properties’ value on only the 
date of the foreclosure sale, the borrowers 
induced the error and could not complain 
because the borrowers specifically argued 
to the superior court that the lender’s 
evidence had to be excluded since the 
condition of the property after the foreclo- 
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sure sale was not relevant to the true 
market value at the time of the sale; the 
borrowers did not show that the superior 
court disregarded their expert’s testimony 
for valuing the property. Eayrs v. Wells 
Fargo Bank, N.A., 311 Ga. App. 504, 716 
S.E.2d 561, 2011 Ga. App. LEXIS 764 
(2011). 

Superior court did not err in confirming 
a foreclosure sale because the lender’s 
expert explained the basis for the expert’s 
methodology and testified about the 
sources upon which the expert relied, and 
as it appeared that the expert’s opinion 
was not based on sheer speculation, the 
appellate court could not second-guess 
any methodology utilized to reach the 
opinion; the superior court expressly in- 
vited the borrowers to cross-examine the 
expert about the basis of the expert’s opin- 
ions to verify that the opinions were not 
based on an inspector’s condition report. 
Eayrs v. Wells Fargo Bank, N.A., 311 Ga. 
App. 504, 716 S.E.2d 561, 2011 Ga. App. 
LEXIS 764 (2011). 

Superior court did not err in confirming 
the nonjudicial foreclosure sale of a hotel 
leasehold interest held by a lender under 
a deed securing a promissory note a con- 
struction company executed because there 
was competent evidence supporting the 
superior court’s finding that the auction 
brought the true market value for the 
property; the superior court found the 
lender’s expert credible and the valuation 
methodology sound. Diplomat Constr., 
Inc. v. State Bank of Tex., 314 Ga. App. 
889, 726 S.E.2d 140, 2012 Ga. App. LEXIS 
297 (2012). 

Trial court did not abuse the court’s 
discretion by admitting the expert testi- 
mony proffered by the mortgagee because 
the testimony was sufficient, competent 
evidence supporting the finding that the 
foreclosure sale should be confirmed and 
provided proof of the true market value as 
of the date of the foreclosure sale. Powder 
Springs Holdings, LLC v. RL BB ACQ 
II-GA PSH, LLC, 325 Ga. App. 694, 754 
S.E.2d 655, 2014 Ga. App. LEXIS 54 
(2014). 

Hearsay evidence insufficient to 
support finding of true market value. 
— At a foreclosure confirmation hearing 
held under O.C.G.A. § 44-14-161, a trial 
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court erred in relying on three appraisal 
reports to find that the foreclosed proper- 
ties were sold at fair market value be- 
cause the reports were hearsay: although 
the appraiser was present, the appraiser 
did not testify, and the bank’s attorney 
merely stated in the appraiser’s place that 
the sales were made at fair market value. 
Belans v. Bank of Am., 303 Ga. App. 35, 
692 S.E.2d 694, 2010 Ga. App. LEXIS 289 
(2010). 

Bulk sales analysis upheld. — Trial 
court did not err in confirming a foreclo- 
sure sale under O.C.G.A. § 44-14-161(b) 
even though expenses and carrying costs 
were deducted in determining true mar- 
ket value of the subdivision property and 
even when a bulk sales analysis resulted 
in a lower true market value than an 
analysis of each individual lot contained 
on the property. Trefren v. Freedom Bank, 
300 Ga. App. 112, 684 S.E.2d 144, 2009 
Ga. App. LEXIS 1095 (2009). 

Trial court did not err in confirming 
foreclosure sales pursuant to O.C.G.A. 
§ 44-14-161 because there was evidence 
to support the court’s finding that the two 
properties sold for their true market value 
at foreclosure sale; although the appraisal 
of the bank’s expert did not specifically 
provide the separate true market value 
for each parcel of lots, the expert’s testi- 
mony and appraisal provided the method- 
ology by which the separate value of each 
parcel could be obtained, i.e., multiplying 
the true market value of each lot by the 
number of lots in each parcel, and it was 
clear from the appraisal reports and tes- 
timony of the bank’s expert and the expert 
of the debtor and guarantor that the valu- 
ation of each parcel would not change if 
the properties were sold separately or 
together as a bulk transaction. Battle 
Props. v. Branch Banking & Trust Co., 310 
Ga. App. 217, 712 S.E.2d 625, 2011 Ga. 
App. LEXIS 528 (2011). 

What property may have brought or 
what it may have been regarded as being 
worth on the market at times relatively 
close to the date of sale may be considered 
as aids in arriving at market value at the 
time of sale. Thompson v. Maslia, 127 Ga. 
App. 758, 195 S.E.2d 238, 1972 Ga. App. 
LEXIS 1016 (1972). 
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It is no defense in Georgia if market 
values are depressed by general eco- 
nomic factors. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980). 

If the trial judge is not satisfied that 
the foreclosure sale brought what in the 
judge’s opinion approximates the true 
market value of the property, the judge is 
required to deny confirmation of the sale 
and, if necessary, to order a resale. Ameri- 
can Century Mtg. Investors v. Strickland, 
138 Ga. App. 657, 227 S.E.2d 460, 1976 
Ga. App. LEXIS 2275 (1976). 

Where realty and personalty are 
sold for a lump sum and it is impos- 
sible to tell what amount the realty 
sold for, the evidence does not show that 
the real property brought its true market 
value as required by O.C.G.A. § 44-14- 
161 and the trial judge errs if the sale is 
confirmed. Hinson v. First Nat’l Bank, 221 
Ga. 408, 144 S.E.2d 765, 1965 Ga. LEXIS 
479 (1965); United States v. Golf Club Co., 
435 F.2d 9, 1970 U.S. App. LEXIS 6057 
(5th Cir. 1970). 

Evidence sufficient to show the fair 
market value. — Creditor’s testimony 
regarding assignment of note and deed of 
trust from a bank to the creditor estab- 
lished that the assignments were made, 
although the issue of whether the creditor, 
as the person instituting the foreclosure 
action, was the real party in interest was 
irrelevant to a confirmation proceeding; 
the creditor’s testimony about the credi- 
tor’s experience with the property, how 
much the creditor had invested in it, how 
much the creditor’s borrowed against it, 
its condition at the time of the foreclosure 
sale, and the creditor’s opinion that he bid 
the fair market value for the property, 
along with the testimony of one of the 
buyers and the tax appraisal, was suffi- 
cient to show the fair market value of the 
property at the time of the sale. McCain v. 
Galloway, 267 Ga. App. 505, 600 S.E.2d 
449, 2004 Ga. App. LEXIS 706 (2004). 

Mortgagee was entitled to confirmation 
of a foreclosure sale because the mort- 
gagee showed that the property at issue 
sold for true market value as required 
under O.C.G.A. § 44-14-161 because a de- 
duction by the mortgagee’s expert for loss 
of rental income due to the incompletion of 
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buildings on the property was proper as 
the property was worth more fully rented. 
Nash v. Compass Bank, 296 Ga. App. 874, 
676 S.E.2d 28, 2009 Ga. App. LEXIS 340 
(2009). 

Lender’s appraiser’s opinion as to fore- 
closed property’s true market value at the 
time of foreclosure was properly admitted 
under former O.C.G.A. § 24-9-67.1(b) (see 
now O.C.G.A. § 24-7-702). The lender’s 
expert’s appraisal was based upon exten- 
sive facts and careful analysis taking into 
account the potential for future recovery 
of a down real estate market by the dis- 
counted flow method, which the borrower 
conceded was reliable. Blue Marlin Dev., 
LLC v. Branch Banking & Trust Co., 302 
Ga. App. 120, 690 S.E.2d 252, 2010 Ga. 
App. LEXIS 52 (2010). 

Trial court did not err in confirming a 
nonjudicial sale of certain property since 
the trial court was not required to disre- 
gard the valuation opinion of the mortgag- 
ee’s appraiser merely because it was based 
on the existing one-unit configuration of 
the property, and the evidence was suffi- 
cient to show that the appraiser’s opinion 
was not based on sheer speculation; noth- 
ing in O.C.G.A. § 44-14-161 or prior case 
law requires a trial court in every instance 
to adopt the highest and best use as the 
basis for determining true market value 
and to reject any appraisal which was not 
explicitly based on the property’s highest 
and best use. TKW Partners, LLC v. Ar- 
cher Capital Fund, L.P., 302 Ga. App. 443, 
691 S.E.2d 300, 2010 Ga. App. LEXIS 156 
(2010). 

Trial court did not err in finding find 
that a property’s “as-is” value, rather than 
a value based on its “highest and best 
use,” was the true market value for pur- 
poses of O.C.G.A. § 44-14-161(b), because 
two appraisers agreed on the value of the 
property as a single unit, and the trial 
court’s finding that there was no variance 
between the experts as to the “true mar- 
ket value” of the property was construed 
to reflect that fact and not a misunder- 
standing as to the nature of the evidence; 
the trial court acknowledged that there 
was a dispute as to what the true value 
was and then ruled that the highest and 
best use of the property was not its proper 
value. TKW Partners, LLC v. Archer Capi- 
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tal Fund, L.P., 302 Ga. App. 448, 691 
S.E.2d 300, 2010 Ga. App. LEXIS 156 
(2010). 

Sufficient evidence supported confirma- 
tion of a lender’s application for a foreclo- 
sure sale under O.C.G.A. 44-14-161(b) be- 
cause the appraiser used a valid valuation 
method, and the appraisal was supported 
by competent evidence showing that the 
property’s true market value was equiva- 
lent to the price the lender paid at a 
nonjudicial foreclosure sale. Greenwood 
Homes, Inc. v. Regions Bank, 302 Ga. App. 
591, 692 S.E.2d 42, 2010 Ga. App. LEXIS 
189 (2010). 

Evidence supported a trial court’s con- 
clusion that properties were sold for their 
true fair market values because there was 
no testimony as to the value of any per- 
sonal property, and the record showed 
that the foreclosure sale involved only the 
sale of real property; a bank’s expert ap- 
praiser testified as to the methodology the 
appraiser used to determine the value of 
each property sold, and the appraiser tes- 
tified that the properties in the first sales 
had no appliances therein and that some 
in the third had no flooring, carpet, or 
appliances. Belans v. Bank of Am., N.A., 
306 Ga. App. 252, 701 S.E.2d 889, 2010 
Ga. App. LEXIS 910 (2010). 

Sufficient evidence supported the trial 
court’s confirmation of a foreclosure sale 
pursuant to O.C.G.A. § 44-14-161 be- 
cause the appraiser relied on the factual 
data collected by the appraiser’s staff for 
the appraiser’s valuation of the property, 
not on the staffs opinions as to the value 
of the property, and there was no evidence 
that the appraiser’s valuation was based 
on sheer speculation; O.C.G.A. § 44-14- 
161(b) does not preclude any specific 
method of property appraisal. Boring v. 
State Bank & Trust Co., 307 Ga. App. 93, 
704 S.E.2d 207, 2010 Ga. App. LEXIS 
1110 (2010). 

Trial court did not err in confirming a 
non-judicial foreclosure sale of property to 
a bank because the record contained suf- 
ficient evidence to permit the trial court to 
determine that the foreclosure sale 
brought at least the true market value of 
the property as required by O.C.G.A. 
§ 44-14-161(b) when the scope of an ap- 
praisal addendum included a re-inspec- 
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tion of the property and a review of 
changes in market conditions since the 
first appraisal and through the date of the 
foreclosure sale; even if the appraiser’s 
recurring valuation for the property and 
cost-to-complete calculations strained cre- 
dulity, the trial court was presented with 
additional, uncontested evidence to sup- 
port the court’s finding that the property 
sold for at least the property’s true market 
value because the appraiser testified that 
the appraiser received no direction from 
the bank about the total to return when 
the appraiser reached $480,000 for the 
second time, and there was evidence that 
the true market value of the property 
could have actually been less than what 
the bank paid for the property. Atreus 
Cmtys. of Am., LLC v. KeyBank Nat'l 
Ass’n, 307 Ga. App. 716, 706 S.E.2d 107, 
2011 Ga. App. LEXIS 56 (2011). 

Trial court did not err in confirming a 
foreclosure sale by a bank because the 
trial court was authorized to find that the 
bank’s winning bid at the sale represented 
the true market value of the property; the 
trial court was entitled to rely upon the 
valuation of the property by the bank’s 
expert, including the expert’s utilization 
of a 15 percent discount for builder/buyer 
risk in valuing the uncompleted house on 
the property, because the expert testified 
that the calculation was arrived at based 
on the expert’s consultation with two 
separate homebuilders, and the expert 
arrived at the ultimate valuation after 
inspecting the uncompleted, vandalized 
home and assessing the condition of the 
surrounding subdivision. Jimmy Britt 
Builders, Inc. v. Suntrust Bank, 307 Ga. 
App. 663, 706 S.E.2d 665, 2011 Ga. App. 
LEXIS 39 (2011). 

Because a foreclosure sale reflected the 
price that would be obtained in a sale 
under usual market conditions, and be- 
cause deductions such as carrying costs 
and entrepreneurial profit factored di- 
rectly into the price a willing buyer would 
pay for the properties, the trial court prop- 
erly determined the properties’ true mar- 
ket value under O.C.G.A. § 44-14-161(b). 
Henderson Prop. Holdings, LLC v. Sea 
Island Bank, 310 Ga. App. 795, 714 S.E.2d 
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382, 2011 Ga. App. LEXIS 657 (2011), cert. 
denied, No. S11C1787, 2011 Ga. LEXIS 
991 (Ga. Nov. 30, 2011). 

Trial court did not err in confirming a 
nonjudicial foreclosure sale because the 
borrowers did not object to the testimony 
or the reports of the lender’s appraiser as 
to the fair market value of the property, 
and there was no evidence that the ap- 
praiser’s opinion was based on sheer 
speculation. O.C.G.A. § 44-14-161(b) did 
not preclude any specific method of prop- 
erty appraisal. Ivy Rd. Props., LLC v. First 
Citizens Bank & Trust Co., 311 Ga. App. 
409, 715 S.E.2d 809, 2011 Ga. App. LEXIS 
750 (2011). 

Superior court did not err in confirming 
a foreclosure sale because the borrowers 
did not show that the lender’s scheduling 
and cancelling the foreclosure sale caused 
the properties to bring in less than the 
properties fair market value on the date of 
the sale. Eayrs v. Wells Fargo Bank, N.A., 
311 Ga. App. 504, 716 S.E.2d 561, 2011 
Ga. App. LEXIS 764 (2011). 

Because the mortgage guarantors did 
not rebut an appraiser’s revised opinion of 
the true market value of a property, and 
because the revised value was less than 
the amount a bank bid in the bank’s 
foreclosure sale, the trial court properly 
determined that the bank’s bid, which 
brought at least the true market value of 
the property, complied with O.C.G.A. 
§ 44-14-161(b). Metro Land Holdings 
Invs., LLC v. Bank of Am., N.A., 311 Ga. 
App. 498, 716 S.E.2d 566, 2011 Ga. App. 
LEXIS 769 (2011). 

Order confirming a non-judicial foreclo- 
sure sale was not erroneous because there 
was evidence supporting the trial court’s 
finding that the subject properties sold for 
at least the properties’ true market value; 
the bank introduced the written appraisal 
reports and expert testimony from the 
bank’s appraiser, which showed that the 
first property sold for $1,500 less than the 
property’s value, which was within the 
range of the property’s true market value, 
and the trial court’s decision to adopt the 
determination of the bank’s expert that 
the highest and best use of the property 
would be residential, and the expert’s 
valuation method of calculating the retail 
value of the property by utilizing the sales 
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comparison approach and then discount- 
ing that value to achieve the property’s 
true market value, was not in error. River 
Forest, Inc. v. United Bank, 320 Ga. App. 
115, 739 S.E.2d 403, 2013 Ga. App. LEXIS 
132 (2013). 

Confirmation of a foreclosure sale of 
subdivided property for $530,000 was 
proper because there was some evidence 
that the fair market value of the lots was 
$5,500 to $6,600, which was considerably 
less than the actual sales price of $10,000 
per lot, and the borrower’s expert’s opin- 
ion that the per lot value was $12,000 was 
not supported by any comparable sales. 
Lost Lake Dev. Corp. v. Cmty. & S. Bank, 
325 Ga. App. 527, 754 S.E.2d 114, 2014 
Ga. App. LEXIS 9 (2014), cert. denied, No. 
S14C0742, 2014 Ga. LEXIS 609 (Ga. Sept. 
8, 2014). 

Evidence in the record, including the 
testimony of the demolition company 
owner regarding the cost of demolition, 
supported the trial court’s determination 
that the price paid by the buyer repre- 
sented the true market value of the prop- 
erty. Conyers 138, LLC v. ONH1, LLC, 341 
Ga. App. 521, 801 S.E.2d 318, 2017 Ga. 
App. LEXIS 234 (2017). 

Evidence insufficient. — A party who 
explains arrival at a total price figure by 
adding component values, but provides no 
adequate explanation of how that party 
arrived at the value of the components, 
does not provide sufficient evidence to 
accurately ascertain the true market 
value so as to make a determination un- 
der O.C.G.A. § 44-14-161. Mallett v. Ful- 
ford, 142 Ga. App. 200, 235 S.E.2d 650, 
1977 Ga. App. LEXIS 1541 (1977). 

Refusal to confirm a foreclosure sale 
was proper where the only evidence pre- 
sented to the trial court as to the fair 
market value of the subject property was 
an appraisal submitted by an expert who 
failed to consider comparable properties 
close to the subject property which had 
much higher values than the more distant 
properties used by the assignees’ expert, 
and which indicated that the true market 
value was much higher than the foreclo- 
sure sale price; the trial court found that 
the expert and the expert’s appraisal were 
simply not believable. Foster v. Tycor, Inc., 
267 Ga. App. 767, 601 S.E.2d 172, 2004 
Ga. App. LEXIS 783 (2004). 
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Confirmation of nonjudicial foreclosure 
sales of certain properties did not comply 
with O.C.G.A. § 44-14-161 because the 
only evidence at the confirmation hearing 
regarding the properties’ true market 
value was the testimony of the creditor’s 
counsel, which was insufficient. Belans v. 
Bank of Am., N. A., 303 Ga. App. 654, 694 
S.E.2d 725, 2010 Ga. App. LEXIS 384 
(2010). 

Superior court erred by confirming a 
foreclosure sale because no construction of 
the record would have authorized a find- 
ing that the sale price was at least the 
true market value of the property; the 
foreclosure sale amount was a matter of 
fact, and neither evidence nor stipulation 
of such amount was presented to the trial 
judge. Titshaw v. Northeast Ga. Bank, 304 
Ga. App. 712, 697 S.E.2d 837, 2010 Ga. 
App. LEXIS 604 (2010). 

Because the sellers’ appraiser failed to 
account for substantial improvements to 
the interior of the residence in developing 
the appraiser’s opinion of the property’s 
market value, the trial court properly de- 
nied the sellers’ application for confirma- 
tion under O.C.G.A. § 44-14-161(b). Ham- 
mock v. Issa, 310 Ga. App. 547, 713 S.E.2d 
717, 2011 Ga. App. LEXIS 599 (2011). 

Superior court did not err in denying a 
lender’s petition to confirm the foreclosure 
of a shopping center because the lender 
failed to convince the superior court, by a 
preponderance of the evidence, that the 
property sold for the property’s true mar- 
ket value pursuant to O.C.G.A. § 44-14- 
161; the lender’s expert appraised the 
leased fee interest in the property and not 
the fee simple interest. GCCFC 2007-GGP 
Abercorn St. Ltd. P’ship v. Abercorn Com- 
mon, LLLP, 316 Ga. App. 879, 730 S.E.2d 
589, 2012 Ga. App. LEXIS 673 (2012). 

In confirming foreclosure sale of 
property upon which was situated a 
condominium complex consisting of 30 
partially constructed units, the court 
could calculate the true market value of 
the real estate as a single investment 
opportunity rather than by adding to- 
gether the true market values of each of 
the separate residential units, where the 
security deed merely described the prop- 
erty as two tracts and contained no ex- 
press requirement that the property be 
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sold in individual units. Marion G. Davis, 
Inc. v. Cameron-Brown Co., 177 Ga. App. 
646, 340 S.E.2d 216, 1986 Ga. App. LEXIS 
1507 (1986). 

Calculation of amount of loss with 
reasonable degree of certainity. — 
Trial court erred in basing the court’s 
holding that the appellees were not liable 
for the deficiency on the court’s finding 
that the appellant suffered no damages as 
a result of the recording of the material- 
man’s liens because the appellant ob- 
tained an order confirming the foreclosure 
sale and, thus, met the court’s burden of 
proof of showing the amount of loss in a 
manner in which the trial judge could 
calculate the amount of the loss with a 
reasonable degree of certainty. Fannie 
Mae v. Las Colinas Apartments, LLC, 346 
Ga. App. 867, 815 S.E.2d 334, 2018 Ga. 
App. LEXIS 434 (2018), cert. denied, No. 
S$18C1616, 2019 Ga. LEXIS 177 (Ga. Mar. 
4, 2019). 

Market value exceeding bid 
amount. — Trial court did not err in 
denying confirmation petition, where ap- 
praisals offered by both parties supported 
the court’s conclusion that the market 
value of the condominium units involved 
had exceeded the amount bid for them at 
the foreclosure sales. First Natl Bank v. 
Childress-Ross Properties, Inc., 189 Ga. 
App. 765, 377 S.E.2d 533, 1989 Ga. App. 
LEXIS 19 (1989). 

A “quick sale value” does not consti- 
tute competent evidence of the “true mar- 
ket value” of real property within the 
meaning of O.C.G.A. § 44-14-161. Guthe- 
rie v. Ford Equip. Leasing Co., 206 Ga. 
App. 258, 424 S.E.2d 889, 1992 Ga. App. 
LEXIS 1609 (1992). 

Trial court erred by confirming a fore- 
closure sale under O.C.G.A. § 44-14- 
161(b) based on an appraisal that dis- 
counted the value of each town home by 
$10,000 because the homes were in fore- 
closure because evidence of the “quick 
sale” value of the properties did not reflect 
the price that would have been obtained in 
a sale under the usual market conditions. 
Cartersville Developers, LLC. v. Ga. Bank 
& Trust, 292 Ga. App. 375, 664 S.E.2d 783, 
2008 Ga. App. LEXIS 780 (2008). 
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Although a foreclosure sale price was 
the same as the quick sale value, and the 
experts were not informed about two 
higher offers for a portion of the property 
before their appraisals, reversal of a deci- 
sion confirming the foreclosure sale was 
not required because the expert’s opinion 
was not based solely on the quick sale 
value but on other factors. Mundy Mill 
Dev., LLC v. ACR Prop. Servs., LP, 306 Ga. 
App. 730, 703 S.E.2d 137, 2010 Ga. App. 
LEXIS 1036 (2010). 


Hearing 
1. Powers and Duties of Court 


O.C.G.A. § 44-14-161 does not vio- 
late Ga. Const. 1976, Art. VI, Sec. XV, 
Para. I (see now Ga. Const. 1983, Art. 
I, Sec. I, Para. XI) by failing to provide 
for the trial of issues of fact by jury. 
Harwell v. First Fed. Sav. & Loan Ass’n, 
245 Ga. 757, 267 S.E.2d 229, 1980 Ga. 
LEXIS 926 (1980). 

No jury trial is required under 
O.C.G.A. § 44-14-161. Kilgore v. Life Ins. 
Co., 138 Ga. App. 890, 227 S.E.2d 860, 
1976 Ga. App. LEXIS 2357 (1976). 

A right to a jury trial does not exist 
in confirmation proceedings brought 
in the state courts of Georgia. FDIC v. 
New London Enters., Ltd., 619 F.2d 1099, 
1980 U.S. App. LEXIS 16300 (5th Cir. 
1980). 

The duty of the court is to test the 
fairness of the technical procedure of the 
actual sale and to insure that the sale has 
brought at least the true market value of 
the property. Jones v. Hamilton Mtg. 
Corp., 140 Ga. App. 490, 231 S.E.2d 491, 
1976 Ga. App. LEXIS 1530 (1976); Ham- 
ilton Mtg. Corp. v. Bowles, 142 Ga. App. 
882, 237 S.E.2d 198, 1977 Ga. App. LEXIS 
2163 (1977); Weems v. McCloud, 619 F.2d 
1081, 1980 U.S. App. LEXIS 16299 (5th 
Cir. 1980); Harris & Tilley, Inc. v. First 
Nat'l Bank, 157 Ga. App. 88, 276 S.E.2d 
137, 1981 Ga. App. LEXIS 1674 (1981); 
Alexander v. Weems, 157 Ga. App. 507, 
277 S.E.2d 793, 1981 Ga. App. LEXIS 
1882 (1981). 

The judge sits as a trier of fact and 
the judge’s findings and conclusions have 
the effect of a jury verdict. Thompson v. 
Maslia, 127 Ga. App. 758, 195 S.E.2d 238, 
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1972 Ga. App. LEXIS 1016 (1972); Alex- 
ander v. Weems, 157 Ga. App. 507, 277 
S.E.2d 793, 1981 Ga. App. LEXIS 1882 
(1981). 

Judge’s weight and credibility of 
evidence. — What value is, or may have 
been, is a question of fact to be resolved as 
others are. In so doing the trier of fact is 
the judge of the credibility of the wit- 
nesses and of the weight to be given the 
evidence. Thompson v. Maslia, 127 Ga. 
App. 758, 195 S.E.2d 238, 1972 Ga. App. 
LEXIS 1016 (1972); Alexander v. Weems, 
157 Ga. App. 507, 277 S.E.2d 793, 1981 
Ga. App. LEXIS 1882 (1981). 

Findings required. — Ajudge hearing 
a confirmation of a nonjudicial sale of 
property is required to render a judgment 
with findings of fact. Weems v. McCloud, 
619 F.2d 1081, 1980 U.S. App. LEXIS 
16299 (5th Cir. 1980). 

A judgment in an action to confirm a 
foreclosure sale is inadequate if it con- 
tains no specific finding concerning the 
sufficiency of the price brought at sale. 
Lanier v. Citizens State Bank, 186 Ga. 
App. 395, 367 S.E.2d 585, 1988 Ga. App. 
LEXIS 361 (1988). 

Sale may be declared void. — 
0.C.G.A. § 44-14-161 gives the judge au- 
thority to declare a sale of real estate on 
foreclosure to be absolutely void rather 
than merely to order another sale because 
of an irregularity. Tingle v. Atlanta Fed. 
Sav. & Loan Ass’n, 93 Ga. App. 393, 91 
S.E.2d 804, 1956 Ga. App. LEXIS 748 
(1956). 

A trial judge has the authority to 
rule upon a motion for revision dur- 
ing the same term. Thompson v. Maslia, 
127 Ga. App. 758, 195 S.E.2d 238, 1972 
Ga. App. LEXIS 1016 (1972). 

Collateral estoppel and res judi- 
cata. — Confirmation court’s holding that 
the land brought its true market value did 
not have either collateral estoppel or res 
judicata effect on the district court’s con- 
sideration of the proceeds issue since the 
confirmation court is without authority to 
address matters concerning sales of per- 
sonalty. Walton Motor Sales, Inc. v. Ross, 
736 F.2d 1449, 1984 U.S. App. LEXIS 
20368 (11th Cir. 1984). 
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2. Issues 
A. Generally 


The confirmation proceeding is a 
statutory proceeding which by law 
determines only that the sale was prop- 
erly advertised and brought the fair mar- 
ket value of the land. It originated as a 
means of protecting the debtor from being 
subject to double payment in cases where 
the property was purchased for a sum less 
than its fair market value and it provides 
an opportunity for debtors, including en- 
dorsers of the obligation, to contest the 
approval of the sales before claims for the 
balance of the indebtedness can be pros- 
ecuted against them. Harris & Tilley, Inc. 
v. First Naťl Bank, 157 Ga. App. 88, 276 
S.E.2d 137, 1981 Ga. App. LEXIS 1674 
(1981). 

A confirmation proceeding held in 
accordance with O.C.G.A. $ 44-14-161 
is extremely narrow in scope, the is- 
sues in such proceedings being the evalu- 
ation of real estate sold under power as to 
the date of its sale and the regularity of 
that sale. Alexander v. Weems, 157 Ga. 
App. 507, 277 S.E.2d 793, 1981 Ga. App. 
LEXIS 1882 (1981). 

Requirements must be substan- 
tially met. — At a hearing for confirma- 
tion of a foreclosure sale, if either the 
notice or the advertisement does not sub- 
stantially meet legal requirements, the 
sale should be set aside. But not every 
irregularity or deficiency at this point will 
void the sale. Walker v. Northeast Prod. 
Credit Ass’n, 148 Ga. App. 121, 251 S.E.2d 
92, 1978 Ga. App. LEXIS 3042 (1978). 

Court’s inquiry should be limited. 
— The court’s inquiry in a confirmation of 
a foreclosure sale should go only to the 
value of the real estate on the date of sale, 
in the course of the examination to deter- 
mine the fairness of the technical proce- 
dures used, but only for the purpose of 
making sure that the sale was not chilled 
and the price bid was in fact market value. 
Shantha v. West Ga. Nat'l Bank, 145 Ga. 
App. 712, 244 S.E.2d 643, 1978 Ga. App. 
LEXIS 2099 (1978); Walker v. Northeast 
Prod. Credit Ass’n, 148 Ga. App. 121, 251 
S.E.2d 92, 1978 Ga. App. LEXIS 3042 


563 


44-14-161 


Generally (Cont'd) 


(1978); Weems v. McCloud, 619 F.2d 1081, 
1980 U.S. App. LEXIS 16299 (5th Cir. 
1980). 

The sole issue in the confirmation 
procedure under O.C.G.A. § 44-14-161 
is the evaluation of the real estate as of 
the date of the sale. Hamilton Mtg. Corp. 
v. Bowles, 142 Ga. App. 882, 237 S.E.2d 
198, 1977 Ga. App. LEXIS 2163 (1977). 

O.C.G.A. § 44-14-161 does not con- 
template that the court shall under- 
take to decide controversies between 
the parties as to the amount of debt or side 
agreements which could have been the 
basis of an injunction preventing the fore- 
closure sale. Jones v. Hamilton Mtg. 
Corp., 140 Ga. App. 490, 231 S.E.2d 491, 
1976 Ga. App. LEXIS 1530 (1976); Ham- 
ilton Mtg. Corp. v. Bowles, 142 Ga. App. 
882, 237 S.E.2d 198, 1977 Ga. App. LEXIS 
2163 (1977); Harris & Tilley, Inc. v. First 
Nat’l Bank, 157 Ga. App. 88, 276 S.E.2d 
137, 1981 Ga. App. LEXIS 1674 (1981). 

In an action to confirm a sale under 
O.C.G.A. § 44-14-161, the debtors were 
not permitted to raise the defense that 
intangible taxes had not been paid as 
required by O.C.G.A. § 48-6-77; alleged 
defenses to the original debt are not rel- 
evant to the confirmation proceeding. Gu- 
thrie v. Bank S., 195 Ga. App. 123, 393 
S.E.2d 60, 1990 Ga. App. LEXIS 424 
(1990), cert. denied, No. S90C0984, 1990 
Ga. LEXIS 850 (Ga. May 9, 1990). 

In every confirmation of sale case, 
the issue of a resale is always raised 
regardless of whether it has been affirma- 
tively pleaded in creditor’s complaint, if 
the debtor is afforded the opportunity to 
defend against confirmation as well as 
against a resale. Adams v. Gwinnett Com. 
Bank, 140 Ga. App. 233, 230 S.E.2d 324, 
1976 Ga. App. LEXIS 1421 (1976), affd, 
238 Ga. 722, 235 S.H.2d 476, 1977 Ga. 
LEXIS 1180 (1977); Homes of Tomorrow, 
Inc. v. FDIC, 149 Ga. App. 321, 254 S.E.2d 
475, 1979 Ga. App. LEXIS 1835 (1979). 

Default is not an issue in confirma- 
tion proceedings. Homes of Tomorrow, Inc. 
v. FDIC, 149 Ga. App. 321, 254 S.E.2d 475, 
1979 Ga. App. LEXIS 1835 (1979). 

Real parties in interest. — The issue 
of whether an assignee of the Federal 
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Deposit Insurance Corporation was a real 
party in interest was not relevant to a 
confirmation proceeding which was com- 
menced in accordance with O.C.G.A. § 44- 
14-161 by the person instituting the fore- 
closure proceedings. Sparti v. Joslin, 230 
Ga. App. 346, 496 S.E.2d 490, 1998 Ga. 
App. LEXIS 139 (1998). 

The fact that a sale may have been 
conducted unfairly has no relevance in 
a confirmation of sale proceeding under 
O.C.G.A. § 44-14-161, unless the unfair- 
ness relates to the requirements of notice, 
advertisement, and regularity. Keever v. 
GECC, 141 Ga. App. 864, 234 S.E.2d 696, 
1977 Ga. App. LEXIS 2099 (1977). 


B. Notice to Debtor 


Any debtor not given timely notice 
may not be held liable in any subse- 
quent deficiency action. Weems v. Mc- 
Cloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 

Actual notice or knowledge will not 
cure the failure to comply with the notice 
provision of O.C.G.A. § 44-14-161. First 
Nat'l Bank & Trust Co. v. Kunes, 128 Ga. 
App. 565, 197 S.E.2d 446, 1973 Ga. App. 
LEXIS 1547, affd, 230 Ga. 888, 199 
S.E.2d 776, 1973 Ga. LEXIS 1098 (1973); 
Chastain Place, Inc. v. Bank S., 185 Ga. 
App. 178, 363 S.E.2d 616, 1987 Ga. App. 
LEXIS 2455 (1987). 

The fact that the guarantor of a mort- 
gage had actual notice of the hearing on a 
confirmation application did not change 
the requirement for valid personal ser- 
vice. Ameribank v. Quattlebaum, 220 Ga. 
App. 345, 469 S.E.2d 462, 1996 Ga. App. 
LEXIS 129 (1996). 

Where the guarantor of a mortgage was 
not named a party in a confirmation peti- 
tion and was not given notice of the con- 
firmation hearing as required by O.C.G.A. 
§ 44-14-161, the hearing should have 
been dismissed; notice given to the guar- 
antor by the mortgagee’s counsel did not 
satisfy the statutory requirement. 
Quattlebaum v. Ameribank, 227 Ga. App. 
517, 489 S.E.2d 319, 1997 Ga. App. LEXIS 
775 (1997), affd, 269 Ga. 857, 505 S.E.2d 
476, 1998 Ga. LEXIS 932 (1998). 

Personal service generally is re- 
quired in order to give legal notice where 
no proceedings are pending between the 
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parties at the time a notice is to be given. 
Henry v. Hiwassee Land Co., 246 Ga. 87, 
269 S.E.2d 2, 1980 Ga. LEXIS 976 (1980). 

Purchasers who were responsible on the 
underlying debt were “debtors” within the 
meaning of O.C.G.A. § 44-14-161 and 
were entitled to notice by personal service. 
Hill v. Moye, 221 Ga. App. 411, 471 S.E.2d 
910, 1996 Ga. App. LEXIS 511 (1996). 

Notice by mail. — The mailing of 
copies of the petition to the defendant and 
defendant’s counsel within five days of the 
hearing, in the absence of a contention of 
nonreceipt thereof, constituted “notice” of 
the hearing as required by O.C.G.A. § 44- 
14-161. Boardman v. Georgia R.R. Bank & 
Trust Co., 127 Ga. App. 63, 192 S.E.2d 
390, 1972 Ga. App. LEXIS 782 (1972). 

Service by publication. — Service of 
a debtor by publication was found to be 
necessary by the trial court, and there was 
evidence to support this finding. One pro- 
cess server had attempted unsuccessfully 
to serve the guarantor at least 12 times, at 
four different addresses, and another at- 
tempted service at four different locations, 
including seven visits and hours of sur- 
veillance of what the server believed was 
the debtor’s residence. Belans v. Bank of 
Am., 303 Ga. App. 35, 692 S.E.2d 694, 
2010 Ga. App. LEXIS 289 (2010). 

Trial court erred when the court found 
that a debtor was served properly because 
there was no evidence that the require- 
ments of publication under O.C.G.A. § 9- 
11-4(f)(1) were met, and a bank offered no 
evidence to show that the notice require- 
ments of O.C.G.A. § 44-14-161(c) were 
met; the published advertisement for ser- 
vice on the debtor provided no specifics as 
to the date or time of the confirmation 
hearing as was required under the confir- 
mation statute, O.C.G.A. § 44-14-161. 
Winstar Dev., Inc. v. SunTrust Bank, 308 
Ga. App. 655, 708 S.E.2d 604, 2011 Ga. 
App. LEXIS 255 (2011). 

The grantee in security deed was 
not required to give notice to the 
grantor of the grantee’s intention to exer- 
cise the power of sale ten days before the 
running of the first advertisement for 
such sale, where plaintiff did not proceed 
with the first foreclosure proceeding for 
the reason that the defendant procured a 
restraining order against the foreclosure, 
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and when that was dissolved plaintiff had 
every right, in the absence of an appeal, to 
exercise its rights under the power of sale 
by immediately recommencing the pro- 
ceeding. Norwood Realty Co. v. First Fed. 
Sav. & Loan Ass’n, 99 Ga. App. 692, 109 
S.E.2d 844, 1959 Ga. App. LEXIS 935 
(1959). 

Notice to guarantors required un- 
less waived. — Lender’s compliance with 
the requirements contained in O.C.G.A. 
§ 44-14-161 was a condition precedent to 
the lender’s ability to pursue a guarantor 
for a deficiency after a foreclosure had 
been conducted but the guarantors had 
the contractual ability to waive the condi- 
tion precedent requirement. PNC Bank, 
Nat'l Ass’n v. Smith, 298 Ga. 818, 785 
S.E.2d 505, 2016 Ga. LEXIS 169 (2016). 

Notice held sufficient. — Where the 
defaulting property owners’ attorney ac- 
knowledged at the confirmation hearing 
that proper notice was received of the 
confirmation hearing “two weeks ago or 
something like that” the bank was not 
barred from prosecuting the confirmation 
applications. Phillips v. Connecticut Nat’l 
Bank, 196 Ga. App. 477, 396 S.E.2d 538, 
1990 Ga. App. LEXIS 983 (1990), cert. 
denied, No. S90C1488, 1990 Ga. LEXIS 
584 (Ga. Sept. 4, 1990). 

Notice publication of a confirmation 
hearing for nonjudicial foreclosure sales of 
certain properties was sufficient because 
two process servers had unsuccessfully 
tried to personally serve a guarantor, in- 
cluding 12 attempts at four different loca- 
tions. Belans v. Bank of Am., N. A., 303 
Ga. App. 654, 694 S.E.2d 725, 2010 Ga. 
App. LEXIS 384 (2010). 

Trial court did not err in concluding 
that the debtors had been properly served 
pursuant to O.C.G.A. §§ 9-11-4 and 44- 
14-161(c) because there was undisputed 
evidence from which the trial court could 
have concluded that the debtors were at- 
tempting to evade service; a private pro- 
cess server, who had a description of a 
vehicle that had been parked at the ad- 
dress of one of the debtors, saw the vehicle 
and followed the vehicle, but the driver 
noticed the server, drove past the address 
of the house, and when the server pulled 
into the driveway after the driver and 
approached the garage door, which was 
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not yet closed, and announced that the 
server had papers, no one responded. Win- 
star Dev., Inc. v. SunTrust Bank, 308 Ga. 
App. 655, 708 S.E.2d 604, 2011 Ga. App. 
LEXIS 255 (2011). 

Notice of a non-judicial foreclosure sale 
confirmation hearing was given to two 
debtors more than five days prior to the 
confirmation hearing, when a deputy left 
copies of the pleadings, including a rule 
nisi, at the debtors’ home with the debtors’ 
father, a person of suitable age and discre- 
tion then residing therein; this method of 
service complied with O.C.G.A. §§ 9-11- 
4(e)(7) and 44-14-161 to initiate a valid 
confirmation proceeding. Gulia v. North 
Atlanta Bank, 334 Ga. App. 701, 780 
S.E.2d 74, 2015 Ga. App. LEXIS 696 
(2015), cert. denied, No. S16C0481, 2016 
Ga. LEXIS 178 (Ga. Feb. 22, 2016). 

Notice held insufficient. — The fact 
that the debtor actually received a notice 
of hearing prepared by the lender was 
insufficient where the debtor was not 
named as a party on the application for 
confirmation and where the notice of hear- 
ing had not been directed by the court as 
required by O.C.G.A. § 44-14-161. Amer- 
ibank v. Quattlebaum, 269 Ga. 857, 505 
S.E.2d 476, 1998 Ga. LEXIS 932 (1998). 

Petitioners’ motion to set aside an order 
confirming a non-judicial foreclosure sale 
was improperly denied as the evidence did 
not show that the bank provided the peti- 
tioners with the required notice of the 
rescheduled confirmation hearing because 
the drafts of the cover letters by the bank 
to be sent to the petitioners notifying the 
petitioners of the reset hearing date were 
addressed to only one petitioner, con- 
tained the wrong address, and did not 
include a letter to the second petitioner; 
the proper service addresses for the peti- 
tioners had been made part of the record; 
and no other evidence showed that the 
notices were written, properly addressed 
and duly mailed to the petitioners; thus, a 
non-amendable defect appeared on the 
face of the record. Nadel v. Branch Bank- 
ing & Trust Company, 340 Ga. App. 218, 
797 S.E.2d 140, 2017 Ga. App. LEXIS 41 
(2017). 
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C. Advertisement 


The advertisement must meet the 
requirements of O.C.G.A. § 9-13-140 
requiring a full and complete description 
of the property. Weems v. McCloud, 619 
F.2d 1081, 1980 U.S. App. LEXIS 16299 
(5th Cir. 1980). 

Reference to outstanding security 
deeds omitted. — When an advertise- 
ment states that the sale will be of the 
whole fee simple interest and for cash and 
does not mention outstanding security 
deeds, Georgia confirmation proceedings 
have addressed the issue of whether bid- 
ding was thereby chilled. Weems v. Mc- 
Cloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 

Advertisement sufficient. — Where 
the property description in the advertise- 
ment is the same as that in the loan deed, 
with the exception of certain lots ex- 
pressly excepted because the plaintiff had 
previously released them to the defen- 
dant, and all of the property held by the 
plaintiff under the deed to secure debt 
which had not been previously released to 
the defendant was advertised, and no 
property not so held was included, the 
advertisement was sufficient as to the 
property, since it stated the amount owing 
it was also sufficient as to the debt. Nor- 
wood Realty Co. v. First Fed. Sav. & Loan 
Ass’n, 99 Ga. App. 692, 109 S.E.2d 844, 
1959 Ga. App. LEXIS 935 (1959). 

The advertisement of sale showing the 
property was being sold as the property of 
the grantor in the deed to secure debt 
containing the power of sale under which 
the property was being advertised does 
not void the sale merely because the 
grantor in the deed to secure debt had, 
prior thereto, sold its equity of redemption 
to another subject to the deed to secure 
debt; nor is such sale void because the 
name of the party or parties in possession 
was not stated in the advertisement. Five 
Dee Ranch Corp. v. Federal Land Bank, 
148 Ga. App. 734, 252 S.E.2d 662, 1979 
Ga. App. LEXIS 1635 (1979). 

Trial court’s conclusion that the adver- 
tisement of foreclosure sales conformed to 
O.C.G.A. § 44-14-161 was supported by 
competent evidence because a bank’s at- 
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torney testified that the attorney caused 
the advertisements to be run and provided 
the four dates upon which the advertise- 
ments were published during the month 
preceding the sale; the attorney also tes- 
tified that the legal descriptions in the 
newspaper matched that contained in the 
security deeds and the deeds under power 
of sale. Belans v. Bank of Am., N.A., 306 
Ga. App. 252, 701 S.E.2d 889, 2010 Ga. 
App. LEXIS 910 (2010). 

Superior court did not err in finding 
that a lender’s advertisement of a nonju- 
dicial foreclosure sale properly included a 
description of the property in accordance 
with O.C.G.A. § 9-13-140(a) because the 
legal description in the advertisement was 
identical to the description in the security 
deed by which the lender took its interest 
from a construction company and guaran- 
tors; thus, there was no discrepancy be- 
tween the two, and the advertisement 
properly reflected the interest taken un- 
der the deed and available at the foreclo- 
sure sale. Diplomat Constr., Inc. v. State 
Bank of Tex., 314 Ga. App. 889, 726 S.E.2d 
140, 2012 Ga. App. LEXIS 297 (2012). 

Admission of publisher’s affidavit 
and tear sheet from newspaper indi- 
cating advertisement of foreclosure 
sale was published held proper. — Ina 
foreclosure matter under O.C.G.A. § 44- 
14-161, a trial court’s admission of the 
publisher’s affidavit and the tear sheet 
from the newspaper which indicated that 
the advertisement of the foreclosure sale 
was published on each of four listed dates, 
was proper, as those documents were not 
hearsay. White Oak Homes, Inc. v. Cmty. 
Bank & Trust, 314 Ga. App. 502, 724 
S.E.2d 810, 2012 Ga. App. LEXIS 221 
(2012), cert. denied, No. S12C1120, 2012 
Ga. LEXIS 671 (Ga. July 2, 2012). 


3. Debtor’s Rights 


A debtor has the right to cross-ex- 
amine witnesses and to present own 
evidence. Weems v. McCloud, 619 F.2d 
1081, 1980 U.S. App. LEXIS 16299 (5th 
Cir. 1980). 

Objections may be raised. — While a 
debtor is not required to file an answer to 
the mortgagee’s report, the debtor is per- 
mitted to raise objections. Weems v. Mc- 
Cloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 
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Raising defenses. — A debtor may 
raise defenses which relate to the true 
market value or the specified issues of 
fairness in the technical procedures. 
Weems v. McCloud, 619 F.2d 1081, 1980 
U.S. App. LEXIS 16299 (5th Cir. 1980). 

Counterclaims. — A debtor may not 
raise counterclaims or ask for any alleged 
excess resulting from the sale. Weems v. 
McCloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 

Grounds for injunction. — A debtor 
may not raise the issue of the existence of 
a default, the amount of the debt, or the 
existence of any side agreement which 
could have been the basis of an injunction 
preventing the foreclosure sale. Weems v. 
McCloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 

Affirmative relief for debtor. — If 
confirmation is sought and obtained, the 
debtor is likewise afforded the full mea- 
sure to which the debtor is entitled, and 
extinguishment of the debt to the extent of 
the true market value of the property 
securing it; the debtor is entitled to no 
other form of affirmative relief under the 
confirmation statute. Kennedy v. Gwin- 
nett Com. Bank, 155 Ga. App. 327, 270 
S.E.2d 867, 1980 Ga. App. LEXIS 2569 
(1980). 

Addition of parties. — The Civil Prac- 
tice Act, O.C.G.A. Ch. 9, T. 11, controls in 
an application to confirm a foreclosure 
sale and permits the adding of parties to 
the proceedings. An application should not 
be dismissed because additional parties 
are necessary for adjudication but addi- 
tional parties may be added. Small Bus. 
Admin. v. Desai, 193 Ga. App. 852, 389 
S.E.2d 372, 1989 Ga. App. LEXIS 1670 
(1989). 

Pursuant to the Civil Practice Act, 
0.C.G.A. Ch. 9, T. 11, the addition of 
parties to an application for confirmation 
relates back to the date of the original 
filing. Small Bus. Admin. v. Desai, 193 Ga. 
App. 852, 389 S.E.2d 372, 1989 Ga. App. 
LEXIS 1670 (1989). 

An amendment to add the mortgagee as 
copetitioner to an application to confirm a 
foreclosure sale would be effective under 
the relation back rule even though the 
thirty-day period imposed by O.C.G.A. 
§ 44-14-161 for reporting the sale and 
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obtaining confirmation on it had expired 
by the time the mortgagee moved to be 
added as a party. Small Bus. Admin. v. 
Desai, 193 Ga. App. 852, 389 S.E.2d 372, 
1989 Ga. App. LEXIS 1670 (1989). 

Damages. — Even though power of 
sale in mortgage is conferred upon the 
grantee for the purpose of facilitating the 
grantee’s collection of the amount of the 
underlying debt which is secured by the 
property, the power must be exercised 
fairly; breach of this duty to conduct the 
sale “fairly” gives rise to a claim for dam- 
ages to the injured holder of the equity of 
redemption. Kennedy v. Gwinnett Com. 
Bank, 155 Ga. App. 327, 270 S.E.2d 867, 
1980 Ga. App. LEXIS 2569 (1980). 

No right to jury trial. — There is no 
right to a jury trial on an application for 
confirmation under O.C.G.A. § 44-14-161. 
BBC Land & Dev., Inc. v. Bank of N. Ga., 
294 Ga. App. 759, 670 S.E.2d 210, 2008 
Ga. App. LEXIS 1304 (2008). 


4. Evidence 


O.C.G.A. § 44-14-161 requires that 
evidence satisfactory to the court of the 
true market value of the property is a 
condition precedent to the confirmation. 
Goodman v. Nadler, 113 Ga. App. 493, 148 
S.E.2d 480, 1966 Ga. App. LEXIS 1107 
(1966). 

Discovery procedures of the Civil 
Practice Act, O.C.G.A. Ch. 9, T. 11 are 
permitted in a confirmation proceeding 
because it is a special statutory proceed- 
ing and no statute establishes a contrary 
rule of discovery. Alliance Partners v. Har- 
ris Trust & Sav. Bank, 266 Ga. 514, 467 
S.E.2d 531, 1996 Ga. LEXIS 96 (1996). 

Discovery is limited to the issues con- 
sidered at the confirmation hearing and, 
thus, a debtor is permitted discovery only 
on the regularity of the sale and the mar- 
ket value of the property. Alliance Part- 
ners v. Harris Trust & Sav. Bank, 266 Ga. 
514, 467 S.E.2d 531, 1996 Ga. LEXIS 96 
(1996). 

The applicant for confirmation 
must introduce evidence sufficient to 
show that the price equaled the property’s 
value. FDIC v. Dye, 642 F.2d 837, 1981 
U.S. App. LEXIS 14190 (5th Cir. 1981). 
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Inasmuch as the statute does not 
specifically require the taking of evi- 
dence by oral testimony nor is a jury trial 
mandated, the failure to proceed in such a 
fashion does not raise itself to the sort of 
inherently personal and fundamental 
right which may not be waived. Lewis v. 
First Natl Bank, 141 Ga. App. 338, 233 
S.E.2d 465, 1977 Ga. App. LEXIS 1901 
(1977). 

Use of affidavits. — The better prac- 
tice is to conduct a confirmation hearing 
by way of testimony, but affidavit evi- 
dence, by agreement will satisfy the re- 
quirements of O.C.G.A. § 44-14-161. 
Lewis v. First Natl Bank, 141 Ga. App. 
338, 233 S.E.2d 465, 1977 Ga. App. LEXIS 
1901 (1977). 

Ex parte affidavits should not be al- 
lowed in evidence in any trial when the 
evidence was finally adjudicated because 
admission denied the privilege of cross- 
examination as allowed by former 
O0.C.G.A. § 24-9-64 (see now O.C.G.A. 
§ 24-6-611). Lewis v. First Natl Bank, 
141 Ga. App. 338, 233 S.E.2d 465, 1977 
Ga. App. LEXIS 1901 (1977). 

Allegations in motion to dismiss. — 
As against general demurrer (now motion 
to dismiss), there is no requirement that 
the one asking for confirmation must af- 
firmatively allege what the true market 
value is. Hinson v. First Natl Bank, 221 
Ga. 408, 144 S.E.2d 765, 1965 Ga. LEXIS 
479 (1965). 

Evidence supported approval of a 
bank’s foreclosure sale because the 
bank’s expert testified that: (1) the value 
of the property did not exceed the amount 
paid by the bank; (2) the expert used both 
a cost and a market approach to deter- 
mine the property’s value; (3) the expert 
considered the percentage of the property 
that consisted of wetlands; and (4) the 
expert verified the comparable sales used 
to form the expert’s opinion. Statesboro 
Blues Dev., LLC v. Farmers & Merchants. 
Bank, 301 Ga. App. 851, 690 S.E.2d 205, 
2010 Ga. App. LEXIS 5 (2010). 


5. Review 


Standard of review. — Where the 
trial judge, sitting as the trier of the facts, 
hears the evidence, the judge’s finding 
based upon conflicting evidence is analo- 
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gous to the verdict of a jury and should not 
be disturbed by a reviewing court if there 
is any evidence to support it. Thompson v. 
Maslia, 127 Ga. App. 758, 195 S.E.2d 238, 
1972 Ga. App. LEXIS 1016 (1972); 
Thomas v. Henry, 150 Ga. App. 792, 258 
S.E.2d 710, 1979 Ga. App. LEXIS 2378 
(1979). 

The trial court has considerable discre- 
tion in the conduct of a confirmation hear- 
ing and in determining the relief to be 
afforded but the finding of the trial court, 
as the trier of fact, must be supported by 
some evidence. Wheeler v. Coastal Bank, 
182 Ga. App. 112, 354 S.E.2d 694, 1987 
Ga. App. LEXIS 1614 (1987). 

Assumption that trial court is cor- 
rect. — No evidence having been pro- 
duced showing a sale under the power 
contained in a deed to secure debt, the 
appellate court assumed the order of the 
court confirming the sale was correct. 
Worth v. Alma Exch. Bank & Trust, 171 
Ga. App. 748, 320 S.E.2d 816, 1984 Ga. 
App. LEXIS 2330 (1984). 

The trial court’s determination that 
the sale reflects “true market value” 
will be affirmed, where there is no evi- 
dence that the sale was chilled or any 
fraud exerted. Smith v. Fidelity Fed. Sav. 
& Loan Ass’n, 149 Ga. App. 730, 256 
S.E.2d 43, 1979 Ga. App. LEXIS 2005 
(1979). 

Change in value. — A reviewing court 
should not disturb the trial judge’s find- 
ings merely because there is in the record 
evidence that at a time three months after 
the sale it may have acquired a different 
value. If that were true a confirmation 
could always be attacked because of a 
subsequent change in value. Thompson v. 
Maslia, 127 Ga. App. 758, 195 S.E.2d 238, 
1972 Ga. App. LEXIS 1016 (1972). 

Lack of special finding. — Evidence 
was sufficient to support a judgment of 
confirmation of sale under the exercise of 
the power contained in the security deed 
on the theory that the property brought 
its fair market value at such sale, and the 
judgment rendered was not subject to ex- 
ception on the ground that the court did 
not make a special finding therein to this 
effect. Norwood Realty Co. v. First Fed. 
Sav. & Loan Ass’n, 99 Ga. App. 692, 109 
S.E.2d 844, 1959 Ga. App. LEXIS 935 
(1959). 
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Objection too late. — Guarantor did 
not preserve for review the assertion that 
the report of the third sale was untimely 
because the objection to the timeliness of 
the report of the third sale did not come 
until the appeal following entry of the first 
confirmation order. Belans v. Bank of Am., 
N.A., 309 Ga. App. 208, 709 S.E.2d 853, 
2011 Ga. App. LEXIS 259 (2011), cert. 
denied, No. S11C1273, 2011 Ga. LEXIS 
749 (Ga. Oct. 3, 2011). 

Genuine issues of fact remained as 
to amount of damages. — In a mortgage 
foreclosure action, the grant of summary 
judgment to the bank as to the amount of 
damages owed on the note and guarantees 
was reversed because the discrepancies 
were material to the amount of unpaid 
principal, interest, and contractual attor- 
ney fees owed by the mortgagors; thus, 
material issues of fact existed as to the 
amount of damages. Mashburn Constr., 
L.P. v. CharterBank, 340 Ga. App. 580, 
798 S.E.2d 251, 2017 Ga. App. LEXIS 105 
(2017), cert. denied, No. $17C1331, 2017 
Ga. LEXIS 642 (Ga. Aug. 14, 2017). 


Resale 
1. Discretion of Court 


Resale provision permissive, not 
mandatory. — The provision that resale 
“may be granted for good cause shown” in 
0.C.G.A. § 44-14-161(c) is entirely per- 
missive, and not mandatory. It means 
there is no presumption in favor of resale 
and there is no entitlement to a resale. 
Resolution Trust Corp. v. Morrow Auto 
Ctr., Ltd., 216 Ga. App. 226, 454 S.E.2d 
138, 1995 Ga. App. LEXIS 82 (1995). 

No presumption in favor of resale. 
— No presumption exists in favor of resale 
and there is no entitlement to a resale, 
either for mere failure to show the sale 
brought true market value, for a mere 
flawed appraisal, or for any reason. Sa- 
nusi v. Cmty. & S. Bank, 330 Ga. App. 198, 
766 S.E.2d 815, 2014 Ga. App. LEXIS 821 
(2014). 

The authority of the trial judge in 
0.C.G.A. § 44-14-161 to order a resale 
may be equated with the right to exercise 
legal discretion. Adams v. Gwinnett Com. 
Bank, 238 Ga. 722, 235 S.E.2d 476, 1977 
Ga. LEXIS 1180 (1977). 


569 


44-14-161 


Discretion of Court (Cont'd) 


O.C.G.A. § 44-14-161 plainly grants 
a trial court the discretionary power 
to order a resale. Adams v. Gwinnett 
Com. Bank, 140 Ga. App. 233, 230 S.E.2d 
324, 1976 Ga. App. LEXIS 1421 (1976), 
affd, 238 Ga. 722, 235 S.E.2d 476, 1977 
Ga. LEXIS 1180 (1977). 

0.C.G.A. § 44-14-161(c) confers upon 
the trial court legal discretion in deter- 
mining whether to order a resale. Govern- 
ment Nat’l Mtg. Ass’n v. Belue, 201 Ga. 
App. 661, 411 S.E.2d 894, 1991 Ga. App. 
LEXIS 1568 (1991). 

The language of O.C.G.A. § 44-14- 
161 vests considerable discretion in 
the judge. Thompson v. Maslia, 127 Ga. 
App. 758, 195 S.E.2d 238, 1972 Ga. App. 
LEXIS 1016 (1972). 

There is no requirement that the 
deed to secure debt itself must autho- 
rize a resale. Homes of Tomorrow, Inc. v. 
FDIC, 149 Ga. App. 321, 254 S.E.2d 475, 
1979 Ga. App. LEXIS 1835 (1979). 

Decision is the court’s. — O.C.G.A. 
§ 44-14-161 leaves the decision whether 
to order a resale of property sold pursuant 
to a power of sale, where the property fails 
to bring its fair market value, to the sound 
discretion of the trial court. United States 
v. Golf Club Co., 485 F.2d 9, 1970 U.S. 
App. LEXIS 6057 (5th Cir. 1970). 

O.C.G.A. § 44-14-161 imposes no 
duty on the court to order resales 
when property sold at a foreclosure sale 
brings less than its fair market value, but 
rather leaves the ordering of resales to the 
discretion of the trial court. United States 
v. Golf Club Co., 485 F.2d 9, 1970 U.S. 
App. LEXIS 6057 (5th Cir. 1970). 

Denial of resale not an abuse of 
discretion. — Trial court did not abuse 
the court’s discretion in denying a resale 
because the creditor failed to show that 
either the trial court’s ruling was unsup- 
ported by any evidence or that the court’s 
ruling misstated or misapplied the rel- 
evant law. The creditor should have de- 
tected the flaws in the appraisal upon 
which the creditor relied as the creditor’s 
decision-maker had the experience, so- 
phistication, and resources to detect the 
flaws. RES-GA LJY, LLC v. Y. D. I., Inc., 
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322 Ga. App. 607, 745 S.E.2d 820, 2013 
Ga. App. LEXIS 571 (2013). 

Resale order has the effect of set- 
ting aside prior sale. — Following con- 
firmation of a foreclosure sale, the debtor 
argued that the lender did not have title to 
the property because the trial court had 
not rescinded an earlier foreclosure sale; 
however, the trial court’s resale order had 
the effect of setting aside the first sale. 
Further, a challenge to title fell outside 
the ambit of a confirmation proceeding. 
Yellow Creek Invs., LLC v. Multibank 
2009-1 CRE Venture, LLC, 329 Ga. App. 
577, 765 S.E.2d 728, 2014 Ga. App. LEXIS 
747 (2014), cert. denied, No. S15C0514, 
2015 Ga. LEXIS 217 (Ga. Mar. 30, 2015). 

There is no abuse of the exercise of 
the trial court’s discretion, as a mat- 
ter of law, where no “good cause” has 
been shown which would demand a fore- 
closure resale. Five Dee Ranch Corp. v. 
Federal Land Bank, 148 Ga. App. 734, 252 
S.E.2d 662, 1979 Ga. App. LEXIS 1635 
(1979). 

There is no abuse of discretion by 
the trial court in ordering a resale 
where there is evidence that the property 
did not bring its true market value, but 
the creditor’s failure in this regard was 
not brought about by any failure to sell 
and buy the property intentionally at a 
price less than the true market value. 
Adams v. Gwinnett Com. Bank, 140 Ga. 
App. 233, 230 S.E.2d 324, 1976 Ga. App. 
LEXIS 1421 (1976), affd, 238 Ga. 722, 235 
S.E.2d 476, 1977 Ga. LEXIS 1180 (1977). 

Trial court did not err by ordering a 
resale of property after the court declined 
to confirm a nonjudicial foreclosure sale, 
as there was nothing to show that the 
court did not base the court’s order on the 
court’s own discretion or that the court 
acted under any belief in a mandate to 
order a resale simply because the property 
failed to sell for fair market value pursu- 
ant to O.C.G.A. § 44-14-161(c). Vill. at 
Lake Lanier, LLC v. State Bank & Trust 
Co., 314 Ga. App. 498, 724 S.E.2d 806, 
2012 Ga. App. LEXIS 220 (2012). 

The court does not err in ordering a 
resale where there is evidence supporting 
the court’s finding that the price received 
at the sale was inadequate, and O.C.G.A. 
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§ 44-14-161 authorizes such resale. Davie 
v. Sheffield, 123 Ga. App. 228, 180 S.E.2d 
263, 1971 Ga. App. LEXIS 1174 (1971). 


2. Good Cause 


A failure to sell for the true market 
value constitutes good cause for ordering 
a resale. Adams v. Gwinnett Com. Bank, 
140 Ga. App. 233, 230 S.E.2d 324, 1976 
Ga. App. LEXIS 1421 (1976), affd, 238 Ga. 
722, 235 S.E.2d 476, 1977 Ga. LEXIS 1180 
(1977); Homes of Tomorrow, Inc. v. FDIC, 
149 Ga. App. 321, 254 S.E.2d 475, 1979 
Ga. App. LEXIS 1835 (1979); Damil, Inc. v. 
First Natl Bank, 165 Ga. App. 678, 302 
S.E.2d 600, 1983 Ga. App. LEXIS 1985 
(1983). 

A resale may be had for mere inad- 
equacy of price. Davie v. Sheffield, 123 
Ga. App. 228, 180 S.E.2d 263, 1971 Ga. 
App. LEXIS 1174 (1971). 

Good faith. — Georgia courts have 
granted resales only when they find that a 
mortgagee has in good faith bid a price 
less than the true market value. Weems v. 
McCloud, 619 F.2d 1081, 1980 U.S. App. 
LEXIS 16299 (5th Cir. 1980). 

An order to resell under O.C.G.A. § 44- 
14-161, which is technically an order to 
set aside a sale and also an order to resell, 
may be appropriate where the court de- 
nies confirmation of a sale for an inad- 
equate price, but finds that the creditor 
acted in good faith in conducting the sale. 
FDIC v. Dye, 642 F.2d 837, 1981 U.S. App. 
LEXIS 14190 (5th Cir. 1981). 

Trial court did not err by ordering a 
resale of property after the court declined 


MORTGAGES, SECURITY, LIENS 


44-14-161 


to confirm a nonjudicial foreclosure sale 
as, pursuant to O.C.G.A. § 44-14-161(c), 
the court focused on the appropriate “good 
cause” standard rather than a standard 
based on “good faith”; the resale was prop- 
erly ordered when the bank acted in good 
faith and when the property failed to sell 
for the property’s true market value. Vill. 
at Lake Lanier, LLC v. State Bank & 
Trust Co., 314 Ga. App. 498, 724 S.E.2d 
806, 2012 Ga. App. LEXIS 220 (2012). 

Adefense to a resale order must bear 
upon the question of the good faith of the 
mortgagee in the conduct of the sale and 
bid, and must be a defense otherwise 
relevant to the issue of confirmation vel 
non. Weems v. McCloud, 619 F.2d 1081, 
1980 U.S. App. LEXIS 16299 (5th Cir. 
1980). 

Failure to prove good cause. — Trial 
court erred in ordering property to be 
resold under O.C.G.A. § 44-14-161(c) be- 
cause the mortgagee did not meet the 
mortgagee’s burden of proving good cause 
for the resale, and the mortgagor did not 
have the opportunity to defend against 
the same; by agreement of the parties and 
with the express consent of the trial court, 
the remaining issues relevant to the con- 
firmation proceeding had been reserved 
for a later hearing, and thus, when the 
trial court ordered the resale, it had nei- 
ther heard argument nor received any 
evidence related to the other aspects of 
the foreclosure sale or the desired out- 
come of the confirmation proceeding. 
Nicholson Hills Dev. v. Branch Banking & 
Trust Co., 316 Ga. App. 857, 730 S.E.2d 
572, 2012 Ga. App. LEXIS 682 (2012). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 613. 
Am. Jur. Pleading and Practice 
Forms. 

18 Am. Jur. Pleading and Practice 
Forms, Mortgages, § 193. 

C.J.S. 

59A C.J.S., Mortgages, § 643. 
ALR. 

Power of equity in absence of statute to 
render deficiency judgment in foreclosure 
action, 34 A.L.R. 1015. 

Statute affecting mortgagee’s rights and 


remedies in respect of deficiency as uncon- 
stitutional impairment of obligation of 
contract, 108 A.L.R. 891; 115 A.L.R. 435; 
130 A.L.R. 1482; 133 A.L.R. 1473. 

Failure to make persons whose rights 
were subject to mortgage parties to fore- 
closure suit as affecting right to deficiency 
judgment, 108 A.L.R. 1351. 

Conflict of laws as to application of 
statute proscribing or limiting availability 
of action for deficiency after sale of collat- 
eral real estate, 44 A.L.R.3d 922. 

Mortgages: effect upon obligation of 


571 


44-14-161 


guarantor or surety of statute forbidden, 
or restricting deficiency judgment, 49 
A.L.R.3d 554. 
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Necessity of production of original note 
involved in mortgage foreclosure — 
twenty-first century cases, 86 A.L.R.6th 


Propriety of setting minimum or “upset 411. 


price” for sale of property at judicial fore- 
closure, 4 A.L.R.5th 693. 


44-14-162. Sales made on foreclosure under power of sale; man- 
ner of advertisement and conduct necessary for va- 
lidity; filing. 


(a) No sale of real estate under powers contained in mortgages, 
deeds, or other lien contracts shall be valid unless the sale shall be 
advertised and conducted at the time and place and in the usual 
manner of the sheriffs sales in the county in which such real estate or 
a part thereof is located and unless notice of the sale shall have been 
given as required by Code Section 44-14-162.2. If the advertisement 
contains the street address, city, and ZIP Code of the property, such 
information shall be clearly set out in bold type. In addition to any other 
matter required to be included in the advertisement of the sale, if the 
property encumbered by the mortgage, security deed, or lien contract 
has been transferred or conveyed by the original debtor to a new owner 
and an assumption by the new owner of the debt secured by said 
mortgage, security deed, or lien contract has been approved in writing 
by the secured creditor, then the advertisement should also include a 
recital of the fact of such transfer or conveyance and the name of the 
new owner, as long as information regarding any such assumption is 
readily discernable by the foreclosing creditor. Failure to include such a 
recital in the advertisement, however, shall not invalidate an otherwise 
valid foreclosure sale. 


(b) The security instrument or assignment thereof vesting the se- 
cured creditor with title to the security instrument shall be filed prior 
to the time of sale in the office of the clerk of the superior court of the 
county in which the real property is located. 


History. 

Ga. L. 1935, p. 381, § 2; Ga. L. 1981, p. 
834, § 1; Ga. L. 2001, p. 856, § 1; Ga. L. 
2008, p. 624, § 1/SB 531. 

Editor’s notes. 

Ga. L. 2001, p. 856, § 2, not codified by 
the General Assembly, provides that the 
2001 amendment “shall become effective 
July 1, 2001, and shall apply with respect 
to sales under power which are first ad- 
vertised on or after that date.” 

Law reviews. 
For comment on Ruff v. Lee, 230 Ga. 


426, 197 S.E.2d 376 (1973), see 8 Ga. L. 
Rev. 264 (1973). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 

For article, “Buying Distressed Com- 
mercial Real Estate: What are the Alter- 
natives?,” see 16 (No. 4) Ga. St. B.J. 18 
(2010). 

For comment, “Are Fannie Mae and 
Freddie Mac State Actors? State Action, 
Due Process, and Nonjudicial Foreclo- 
sure,” see 65 Emory L.J. 107 (2015). 
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JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Notice 
CONDUCT oF SALE 


General Consideration 


O.C.G.A. § 44-14-162 is constitu- 
tional, and a foreclosure pursuant to it 
does not violate procedural due process 
rights. National Community Bldrs., Inc. v. 
Citizens & S. Nat’l Bank, 232 Ga. 594, 207 
S.E.2d 510, 1974 Ga. LEXIS 1007 (1974). 

There is no denial of due process of 
law because no hearing is required before 
sale. Southern Mut. Inv. Corp. v. Thorn- 
ton, 131 Ga. App. 765, 206 S.E.2d 846, 
1974 Ga. App. LEXIS 1548 (1974). 

Equal protection. — Since no mean- 
ingful government involvement to consti- 
tute state action is involved, any conten- 
tion that O.C.G.A. § 44-14-162 violates 
the equal protection or due process provi- 
sions of the Constitution is without merit. 
Coffey Enters. Realty & Dev. Co. v. 
Holmes, 233 Ga. 937, 213 S.E.2d 882, 
1975 Ga. LEXIS 1490 (1975). 

No state action. — A creditor’s power 
of sale is derived from the parties’ contrac- 
tual undertaking rather than from 
O.C.G.A. § 44-14-162. Therefore, the 
mere enactment and enforcement of that 
section does not itself constitute state ac- 
tion. Roberts v. Cameron-Brown Co., 410 
F. Supp. 988, 1975 U.S. Dist. LEXIS 
14005 (S.D. Ga. 1975). 

O.C.G.A. § 44-14-162 is unconstitu- 
tional as to pre-existing contracts 
where the security deed contains contra- 
dictory provisions as to sale on default. 
Atlantic Loan Co. v. Peterson, 181 Ga. 
266, 182 S.E. 15, 1935 Ga. LEXIS 70 
(1935); Gentry v. Hibbler-Barnes Co., 113 
Ga. App. 1, 147 S.E.2d 31, 1966 Ga. App. 
LEXIS 939 (1966). 

O.C.G.A. § 44-14-162, unlike the per- 
sonal property foreclosure Acts, does 
not itself create any rights in credi- 
tors. Law v. USDA, 366 F. Supp. 1233, 
1973 U.S. Dist. LEXIS 11305 (N.D. Ga. 
1973); Global Indus., Inc. v. Harris, 376 F. 


Supp. 1379, 1974 U.S. Dist. LEXIS 8408 
(N.D. Ga. 1974). 

Protects consumer interests. — 
0.C.G.A. § 44-14-162 provides minimal 
requirements for the exercise of any con- 
tractual power of sale contained in secu- 
rity instruments. In this sense, it may be 
deemed protective of consumer interests. 
Law v. USDA, 366 F. Supp. 1233, 1973 
U.S. Dist. LEXIS 11305 (N.D. Ga. 1973); 
Global Indus., Inc. v. Harris, 376 F. Supp. 
1379, 1974 U.S. Dist. LEXIS 8408 (N.D. 
Ga. 1974). 

Power of sale contractual. — 
0.C.G.A. § 44-14-162 regulates the man- 
ner in which foreclosure sales under pow- 
ers contained in security deeds are con- 
ducted; but, the creditor’s power of sale is 
derived from the parties’ contractual un- 
dertaking rather than from that section. 
Global Indus., Inc. v. Harris, 376 F. Supp. 
1379, 1974 U.S. Dist. LEXIS 8408 (N.D. 
Ga. 1974). 

O.C.G.A. § 44-14-162 does not come 
into operation unless there already 
exists a power of sale contained in a 
deed to secure debt, mortgage, or other 
lien contract. It does not direct that a 
power of sale be employed; it merely speci- 
fies the minimal procedures to be em- 
ployed once the parties have entered into 
a contractual relation. Law v. USDA, 366 
F. Supp. 1233, 1973 U.S. Dist. LEXIS 
11305 (N.D. Ga. 1973); Global Indus., Inc. 
v. Harris, 376 F. Supp. 1379, 1974 U.S. 
Dist. LEXIS 8408 (N.D. Ga. 1974). 

Section does not authorize such 
sales. — O.C.G.A. § 44-14-162 merely 
regulates the manner in which foreclosure 
sales under powers contained in security 
deeds are conducted and does not even 
directly authorize such sales. Roberts v. 
Cameron-Brown Co., 410 F. Supp. 988, 
1975 U.S. Dist. LEXIS 14005 (S.D. Ga. 
1975). 

Issues of standing and assignment 
not relevant. — Property owner’s claim 
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General Consideration (Cont’d) 


that a bank was not a real party in inter- 
est was not relevant to a confirmation 
proceeding pursuant to O.C.G.A. § 44-14- 
162 as the matter was commenced in 
accordance with O.C.G.A. § 44-14-161(a) 
by the person instituting the foreclosure 
proceedings; issues of standing and as- 
signment were irrelevant to the confirma- 
tion proceeding. White Oak Homes, Inc. v. 
Cmty. Bank & Trust, 314 Ga. App. 502, 
724 S.E.2d 810, 2012 Ga. App. LEXIS 221 
(2012), cert. denied, No. $12C1120, 2012 
Ga. LEXIS 671 (Ga. July 2, 2012). 
Inclusion of nonjudicial foreclo- 
sure in deed. — O.C.G.A. § 44-14-162 
does govern the exercise of private powers 
of sale, but it does not require the inclu- 
sion of nonjudicial foreclosure in a deed to 
secure debt or a mortgage. Roberts v. 
Cameron-Brown Co., 556 F.2d 356, 1977 
U.S. App. LEXIS 12318 (5th Cir. 1977). 
No confirmation where no indica- 
tion of proper advertising or notifica- 
tion. — Where no evidence appeared in 
the transcript of the hearing on the con- 
firmation petition tending to indicate ei- 
ther that the sale was properly advertised 
or that the landowner was properly noti- 
fied of the sale, the judgment of confirma- 
tion must be reversed. Martin v. Federal 
Land Bank, 173 Ga. App. 142, 325 S.E.2d 
787, 1984 Ga. App. LEXIS 2747 (1984), 
aff'd, 254 Ga. 610, 333 S.E.2d 370 (1985). 
Assignment recorded after notice 
of sale. — Because Georgia law requires 
only that the foreclosing entity record the 
security deed prior to the time of sale, that 
the assignment was recorded after the 
notice of sale under power was first pub- 
lished did not affect the trustee’s author- 
ity to foreclose on the property after recor- 
dation. Phillips v. Ocwen Loan Servicing, 
No. 1:12-cv-3861-WSD, 2014 U.S. Dist. 
LEXIS 127763 (N.D. Ga. Sept. 12, 2014). 
Preservation for review. — Property 
owner’s claim that a foreclosure advertise- 
ment did not comply with O.C.G.A. §§ 9- 
13-140(a) and 44-14-162 was waived on 
appeal due to the owner’s failure to com- 
ply with Ga. Ct. App. R. 25(a)(1); the 
owner did not show how the enumeration 
of error was preserved for review, and it 
did not provide any relevant citation to 
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the record to show that the claim of error 
was raised below. White Oak Homes, Inc. 
v. Cmty. Bank & Trust, 314 Ga. App. 502, 
724 S.E.2d 810, 2012 Ga. App. LEXIS 221 
(2012), cert. denied, No. $12C1120, 2012 
Ga. LEXIS 671 (Ga. July 2, 2012). 

Resale of property when first sale 
invalid. — Trial court did not err in 
allowing a bank to resell property because 
the first foreclosure sale was invalid and, 
therefore, inoperative, and the bank cured 
the invalidity by conducting a second fore- 
closure; when the lender is also the pur- 
chaser at an invalid sale the lender can 
treat the sale as void and resell the prop- 
erty in the manner that the lender should 
have sold the property in the first place. 
Duke Galish, LLC v. SouthCrest Bank, 
314 Ga. App. 801, 726 S.E.2d 54, 2012 Ga. 
App. LEXIS 139 (2012), cert. denied, No. 
$12C1210, 2012 Ga. LEXIS 713 (Ga. Sept. 
10, 2012). 

Trial court did not err in allowing a 
bank to resell property because the bor- 
rower did not show that the bank acted in 
bad faith during the foreclosure process; 
the bank undertook to remedy the defect 
in the first foreclosure sale by dismissing 
the action to confirm the sale and by 
proceeding to foreclose again, after the 
assignment had been recorded. Duke Gal- 
ish, LLC v. SouthCrest Bank, 314 Ga. 
App. 801, 726 S.E.2d 54, 2012 Ga. App. 
LEXIS 139 (2012), cert. denied, No. 
$12C1210, 2012 Ga. LEXIS 713 (Ga. Sept. 
10, 2012). 

Trial court erred by failing to con- 
firm sale. — Trial court erred by denying 
a ccreditor’s petition to confirm the foreclo- 
sure sale of six townhouses because the 
sale satisfied applicable notice and adver- 
tisement requirements and the uncontra- 
dicted evidence showed that the town- 
houses did sell for at least fair market 
value. RBC Real Estate Fin., Inc. v. Win- 
mark Homes, Inc., 318 Ga. App. 507, 736 
S.E.2d 117, 2012 Ga. App. LEXIS 943 
(2012). 

Borrowers lacked standing to chal- 
lenge assignment of security deed. — 
In a wrongful foreclosure action, the dis- 
trict court did not err in concluding that 
the borrowers lacked standing to chal- 
lenge the assignment of the security deed 
because, even though the assignment al- 
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legedly contained a patent defect in attes- 
tation, they were not parties to the assign- 
ment and had demonstrated no other 
right to challenge it. Haynes v. McCalla 
Raymer LLC, 793 F.3d 1246, 2015 U.S. 
App. LEXIS 12025 (11th Cir. 2015). 


Notice 


No notice beyond that required by 
law, the advertisement, and the con- 
tract is necessary. Southern Mut. Inv. 
Corp. v. Thornton, 131 Ga. App. 765, 206 
S.E.2d 846, 1974 Ga. App. LEXIS 1548 
(1974). 

Holder of mortgage or trust deed 
not required to give notice. — In the 
absence of a specific provision to that 
effect, the holder of a mortgage or trust 
deed with power of sale is not required to 
give notice of the exercise of the power to 
a subsequent purchaser or incumbrancer; 
and the validity of the sale is not affected 
by the fact that such notice is not given. 
Miller Grading Contractors v. Georgia 
Fed. Sav. & Loan Ass’n, 247 Ga. 730, 279 
S.E.2d 442, 1981 Ga. LEXIS 838 (1981). 

Right to notice other than by adver- 
tisement. — Only the property owner 
was entitled to receive any notice of the 
initiation of foreclosure proceedings other 
than by advertisement. Breitzman v. Heri- 
tage Bank, 180 Ga. App. 171, 348 S.E.2d 
713, 1986 Ga. App. LEXIS 2097 (1986). 

By receiving actual notice of foreclo- 
sure sale, appellant received more notice 
than law required, since notice by adver- 
tisement in accordance with O.C.G.A. 
§ 44-14-162 is sufficient. McKinney v. 
South Boston Sav. Bank, 156 Ga. App. 
114, 274 S.E.2d 34, 1980 Ga. App. LEXIS 
2902 (1980). 

The holder of a secondary deed to 
secure debt is not entitled to any notice 
beyond that called for by the contract. 
Ruff v. Lee, 230 Ga. 426, 197 S.E.2d 376, 
1973 Ga. LEXIS 936 (1973) (for comment, 
see 8 Ga. L. Rev. 264 (1973)). 

Holders of inferior security deed 
assigned to foreclosing party were not 
entitled to receive and to rely upon notice 
of the exercise of power of sale in first 
security deed other than that provided for 
in the first security deed and O.C.G.A. 
§ 44-14-162. Kennedy v. Gwinnett Com. 
Bank, 155 Ga. App. 327, 270 S.E.2d 867, 
1980 Ga. App. LEXIS 2569 (1980). 
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Junior lien holders and mortgagees 
are not entitled to any notice of sale except 
by publication under O.C.G.A. § 44-14- 
162. Chattanooga Fed. Sav. & Loan Ass’n 
v. Northwest Recreational Activities, Inc., 
4 B.R. 33, 1980 Bankr. LEXIS 5709 
(Bankr. N.D. Ga. 1980). 

The fact that the advertisement did 
not state that the automatic stay pro- 
visions of the Bankruptcy Code had 
been lifted with respect to the debtor’s 
property did not tend to “chill” the sale of 
the property. Shingler v. Coastal Plain 
Prod. Credit Ass’n, 180 Ga. App. 539, 349 
S.E.2d 785, 1986 Ga. App. LEXIS 2218 
(1986). 

Failure to meet notice require- 
ments. — At a hearing for confirmation of 
a foreclosure sale, if either the notice or 
the advertisement does not substantially 
meet legal requirements, the sale should 
be set aside; but, not every irregularity or 
deficiency at this point will void the sale. 
Walker v. Northeast Prod. Credit Ass’n, 
148 Ga. App. 121, 251 S.E.2d 92, 1978 Ga. 
App. LEXIS 3042 (1978). 

The alleged failure to advertise the four 
weeks immediately preceding the sale 
pursuant to O.C.G.A. § 9-13-141, would 
not render the sale absolutely void. Strip- 
ling v. F & M Bank, 175 Ga. App. 75, 332 
S.E.2d 373, 1985 Ga. App. LEXIS 2022 
(1985). 

Foreclosure sale was void where the 
required legal advertisement was not pub- 
lished during the week immediately pre- 
ceding the sale. Foster v. F & M Bank, 108 
B.R. 361, 1989 Bankr. LEXIS 2418 
(Bankr. M.D. Ga. 1989). 

Advertisement which a bank published 
when the bank sold a bowling alley at a 
foreclosure sale, which provided a metes 
and bounds description of the property, 
was sufficient under O.C.G.A. §§ 9-13-40 
and 44-14-162 to foreclose on and convey 
title only to the real property, and a trial 
was required to determine the amount of 
money the bank had to turn over to a 
Chapter 7 debtor’s bankruptcy estate un- 
der 11 U.S.C. § 542 because the bank 
improperly sold the debtor’s personal 
property. The court found that it could not 
determine on summary judgment 
whether bowling alley lanes and pin set- 
ters the bank sold were fixtures or per- 
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sonal property, and the court ordered the 
parties to present evidence on that issue 
at trial. Lubin v. Ga. Commerce Bank (In 
re Southern Bowling, Inc.), No. 05-86834- 
WLH, No. 09-06045, 2010 Bankr. LEXIS 
4007 (Bankr. N.D. Ga. Oct. 8, 2010). 

There remained a material question of 
fact as to plaintiff debtors’ claim to set 
aside a foreclosure sale based on the lack 
of proper statutory notice called for in 
O.C.G.A. § 44-14-162(a) because, under 
O0.C.G.A. § 44-14-162.2(b), nonjudicial 
foreclosure procedure required that a 
“copy” of the notice submitted to the pub- 
lisher be sent to the debtor. The notice 
sent to the debtors differed from the one 
published. Rainey v. FMF Capital, LLC, 
No. 1:11-CV-0364-CAP, 2012 U.S. Dist. 
LEXIS 117200 (N.D. Ga. Mar. 30, 2012). 

Trial court erred in dismissing a pro se 
borrower’s complaint for wrongful foreclo- 
sure and breach of contract against the 
borrower’s lender’s alleged assignee; the 
trial court could not consider documents 
attached to the motion to dismiss, and the 
complaint adequately alleged failure to 
give the borrower notice and improper 
advertising, contrary to O.C.G.A. §§ 44- 
14-162(a) and 44-14-162.2. Babalola v. 
HSBC Bank, USA, N.A., 324 Ga. App. 750, 
751 S.E.2d 545, 2013 Ga. App. LEXIS 924 
(2018). 

Failure to include a reinstatement 
balance. — Notice of foreclosure under a 
power of sale contained in a deed to secure 
debt was not defective because it failed to 
provide a reinstatement balance. Wright 
v. Barnett Mtg. Co., 226 Ga. App. 94, 485 
S.E.2d 583, 1997 Ga. App. LEXIS 524 


(1997). 
Notice of foreclosure sale held suf- 
ficient. — Bank gave proper statutory 


notification of a foreclosure sale to prop- 
erty owners pursuant to O.C.G.A. § 44- 
14-162(a) when the bank sent to the prop- 
erty’s address and the property owners’ 
primary residence, by certified mail, a 
written notice of the foreclosure sale that 
specified the bank as the foreclosing party 
by name, address, and telephone number 
pursuant to O.C.G.A. § 44-14-162.2. 
Mortensen v. Bank of Am., N.A., No. 3:10- 
CV-13, 2011 U.S. Dist. LEXIS 132637 
(M.D. Ga. Nov. 17, 2011). 
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Foreclosure notice sent by a loan ser- 
vicer or agent of a secured party was not 
defective under O.C.G.A. § 44-14-162. 
Howard v. Mortg. Elec. Registration Sys., 
No. 1:10-cv-1630-WSD, 2012 U.S. Dist. 
LEXIS 116366 (N.D. Ga. Aug. 17, 2012). 

Foreclosure advertisement suffi- 
cient. — Foreclosure sale advertisement 
of a condominium development was suffi- 
cient although the advertisement did not 
note that several units in the development 
had been sold prior to the foreclosure. The 
description of the property was correct in 
itself, and the excepted units were identi- 
fied on the courthouse steps at the time of 
the sale. Dan Woodley Cmtys., Inc. v. 
Suntrust Bank, 310 Ga. App. 656, 714 
S.E.2d 145, 2011 Ga. App. LEXIS 628 
(2011). 

Superior court did not err in finding 
that a lender’s advertisement of a nonju- 
dicial foreclosure sale properly included a 
description of the property in accordance 
with O.C.G.A. § 9-13-140(a) because the 
legal description in the advertisement was 
identical to the description in the security 
deed by which the lender took the lender’s 
interest from a construction company and 
guarantors; thus, there was no discrep- 
ancy between the two, and the advertise- 
ment properly reflected the interest taken 
under the deed and available at the fore- 
closure sale. Diplomat Constr., Inc. v. 
State Bank of Tex., 314 Ga. App. 889, 726 
S.E.2d 140, 2012 Ga. App. LEXIS 297 
(2012). 

Sale properly confirmed. — Trial 
court did not err in confirming the Novem- 
ber sale of certain real estate in a foreclo- 
sure action because the mortgagor failed 
to show that it was deprived of any pro- 
tection afforded by O.C.G.A. § 44-16-161 
as the confirmation proceeding com- 
menced in connection with the November 
sale comprised a new action after the July 
sale was invalidated, all of the advertise- 
ment requirements were met, and the 
property was sold for its true market 
value. Howser Mill Homes, LLC v. Branch 
Banking & Trust Co., 318 Ga. App. 148, 
733 S.E.2d 441, 2012 Ga. App. LEXIS 869 
(2012). 

Sale must be advertised in every 
county where property located. — 
Trial court did not err in denying a mort- 
gagee’s application for confirmation of a 
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nonjudicial foreclosure sale because the 
court properly ruled that the mortgagee’s 
advertisement failed to comport with the 
statutory requirements of O.C.G.A. § 44- 
14-162(a); a sale of real property under a 
power of sale made pursuant to § 44-14- 
162(a) must be advertised in every county 
where the property or any portion of the 
property is located. Nicholson Hills Dev. v. 
Branch Banking & Trust Co., 316 Ga. 
App. 857, 730 S.E.2d 572, 2012 Ga. App. 
LEXIS 682 (2012). 


Conduct of Sale 


Manner of sales. — O.C.G.A. § 44-14- 
162 requires that sales be advertised and 
conducted in the county in which the real 
estate is located and at the time, place and 
usual manner of sheriffs sales, not that 
sales under power are required to be con- 
ducted at the usual time of sheriffs sales 
in the particular county where the prop- 
erty is located. Butler v. Forsyth County 
Bank, 153 Ga. App. 122, 264 S.E.2d 502, 
1980 Ga. App. LEXIS 1703 (1980). 

Given evidence that a security deed was 
delivered to the clerk’s office at 9:41 a.m. 
on the morning of the day of a foreclosure 
sale, and because the legal hours of sales 
were from 10:00 a.m. to 4:00 p.m., the 
assignment of the security deed to the 
assignee was filed prior to the sale as 
required by O.C.G.A. § 44-14-162(b). L & 
K Enters., LLC v. City National Bank, 
N.A., 326 Ga. App. 744, 755 S.E.2d 270, 
2014 Ga. App. LEXIS 121 (2014). 

Crucial point of inquiry on confir- 
mation. — Not every irregularity fur- 
nishes a basis for voiding a foreclosure 
sale. The crucial point of the inquiry on 
confirmation is to insure that the sale was 
not chilled and the price bid was in fact 
market value. Stripling v. F & M Bank, 
175 Ga. App. 75, 332 S.E.2d 373, 1985 Ga. 
App. LEXIS 2022 (1985). 

Confirmation of sale. — The court’s 
inquiry in a confirmation of a foreclosure 
sale should go only to the value of the real 
estate on the date of sale, in the course of 
the examination to determine which the 
fairness of the technical procedures used 
may be examined, but only for the purpose 
of making sure that the sale was not 
chilled and the price bid was in fact mar- 
ket value. Shantha v. West Ga. Natl 
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Bank, 145 Ga. App. 712, 244 S.E.2d 643, 
1978 Ga. App. LEXIS 2099 (1978); Walker 
v. Northeast Prod. Credit Ass’n, 148 Ga. 
App. 121, 251 S.E.2d 92, 1978 Ga. App. 
LEXIS 3042 (1978). 

Whether in bankruptcy or not, before a 
deficiency action may be brought by a 
creditor who forecloses on Georgia real 
estate, it must have the price at which the 
property sold judicially confirmed to be an 
accurate reflection of the property’s fair 
market value. United States v. Oakland 
City Apts., Inc., 1 B.R. 123, 1979 Bankr. 
LEXIS 822 (Bankr. N.D. Ga. 1979). 

Trial court did not err by confirming a 
foreclosure sale because issues as to 
whether the foreclosing bank recorded an 
assignment of the deed to secure debt 
before the foreclosure sale and the validity 
of the assignment were irrelevant to the 
confirmation proceeding. River Walk 
Farm, L.P. v. First Citizens Bank & Trust 
Co., 321 Ga. App. 173, 741 S.E.2d 165, 
2013 Ga. App. LEXIS 192 (2013). 

Payment of surplus received from 
sale. — Grantee of deeds to secure debt 
had to pay to grantors the surplus from a 
foreclosure sale of two properties to the 
grantee’s agent and a subsequent transfer 
of the properties to third parties for profit. 
Tower Fin. Servs., Inc. v. Smith, 204 Ga. 
App. 910, 423 S.E.2d 257, 1992 Ga. App. 
LEXIS 1276 (1992), cert. denied, No. 
$92C1381, 1992 Ga. LEXIS 821 (Ga. Oct. 
2, 1992). 

Upon the failure of a purchaser to 
comply with a high bid, a property sold 
at public auction may not be conveyed to 
the next highest bidder without complying 
with the terms of O.C.G.A. §§ 9-13-161 
and 44-14-162. Little v. Fleet Fin., 224 Ga. 
App. 498, 481 S.E.2d 552, 1997 Ga. App. 
LEXIS 126 (1997). 

Credit sale not found. — If a sheriffs 
sale was, in other respects, lawful, the 
mere fact that the sheriff gave a bidder to 
whom the property had been sold time 
within which to raise the money to pay for 
the property would not render it a credit 
sale. Dorsey v. North Am. Life Ins. Co., 
217 Ga. 650, 123 S.E.2d 919, 1962 Ga. 
LEXIS 352 (1962). 

Sale not consummated prior to 
bankruptcy. — Because a creditor con- 
ducted a foreclosure sale of a bankruptcy 
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debtor’s property shortly before the debtor 
filed a bankruptcy petition, the debtor 
retained a right of redemption which 
passed to the bankruptcy estate since the 
sale was not consummated by payment of 
the bid amount and execution of a deed 
prior to the debtor’s bankruptcy. Chase 
Home Fin. LLC v. Geiger, 340 B.R. 422, 
2006 Bankr. LEXIS 897 (Bankr. M.D. Ga. 
2006). 

No entitlement to relief. — Borrower 
who claimed that a mortgage company, a 
company (LLC) that serviced the borrow- 
er’s loan, the mortgage company’s nomi- 
nee, and the LLC’s foreclosure counsel 
violated the borrower’s rights when they 
refused to rescind a mortgage and fore- 
closed on investment property failed to 
allege facts which showed that the LLC or 
the nominee violated state law, the Truth 
in Lending Act, 15 U.S.C. § 1601 et seq., 
or the Fair Debt Collection Practices Act, 
15 U.S.C. § 1692 et seq., and the court 
denied the borrower’s request for a tem- 
porary restraining order or a preliminary 
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injunction prohibiting foreclosure. The 
borrower incorrectly cited O.C.G.A. § 44- 
14-236 as the basis for the borrower’s 
claims under state law, and the borrower 
failed to allege facts that entitled the 
borrower to relief under O.C.G.A. § 44- 
14-162 et seq., Georgia’s nonjudicial fore- 
closure statute. Hennington v. Greenpoint 
Mortg. Funding, Inc., No. 1:09-CV-00676- 
RWS, No. 1:09-CV-00962-RWS, 2009 U.S. 
Dist. LEXIS 41343 (N.D. Ga. May 15, 
2009). 

Wrongful foreclosure claim suffi- 
ciently pled. — Trial court erred by dis- 
missing the mortgagors’ complaint for 
wrongful foreclosure because, construed 
in the light most favorable to the mortgag- 
ors, the complaint sufficiently alleged that 
the bank owed obligations to the mortgag- 
ors under the security deed and that the 
bank breached those contractual obliga- 
tions by going forward with the foreclo- 
sure sale despite the error in the pub- 
lished foreclosure advertisements. 
Racette v. Bank of Am., N.A., 318 Ga. App. 
171, 733 S.E.2d 457, 2012 Ga. App. LEXIS 
873 (2012). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 573 et seq. 
C.J.S. 

59A C.J.S., Mortgages, § 626 et seq. 
ALR. 

Statute affecting mortgagee’s rights and 
remedies in respect of deficiency as uncon- 
stitutional impairment of obligation of 
contract, 108 A.L.R. 891; 115 A.L.R. 435; 
130 A.L.R. 1482; 133 A.L.R. 1473. 


44-14-162.1. “Debtor” defined. 


Recognition of action for damages for 
wrongful foreclosure — types of actions, 
82 A.L.R.6th 43. 

Necessity of production of original note 
involved in mortgage foreclosure — 
twenty-first century cases, 86 A.L.R.6th 
411. 


As used in Code Sections 44-14-162.2 through 44-14-162.4, the term 
“debtor” means the grantor of the mortgage, security deed, or other lien 
contract. In the event the property encumbered by the mortgage, 
security deed, or lien contract has been transferred or conveyed by the 
original debtor, the term “debtor” shall mean the current owner of the 
property encumbered by the debt, if the identity of such owner has been 
made known to and acknowledged by the secured creditor prior to the 
time the secured creditor is required to give notice pursuant to Code 
Section 44-14-162.2. 
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History. 
Ga. L. 1981, p. 834, § 2. 
Law reviews. 
For note, “Opportunity Costs: Nonjudi- 
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cial Foreclosure and the Subprime Mort- 
gage Crisis in Georgia,” see 25 Ga. St. 
ULL. Rev. 1205 (2009). 


JUDICIAL DECISIONS 


The definition of “debtor” in 
O.C.G.A. § 44-162.1 does not apply to 
0.C.G.A. § 44-14-161. Hill v. Moye, 221 
Ga. App. 411, 471 S.E.2d 910, 1996 Ga. 
App. LEXIS 511 (1996). 

Right to notice other than by adver- 
tisement. — Only the property owner 
was entitled to receive any notice of the 
initiation of foreclosure proceedings other 
than by advertisement. Breitzman v. Heri- 
tage Bank, 180 Ga. App. 171, 348 S.E.2d 
713, 1986 Ga. App. LEXIS 2097 (1986). 

No confirmation where no indica- 
tion of proper advertising or notifica- 
tion. — Where no evidence appeared in 
the transcript of the hearing on the con- 
firmation petition tending to indicate ei- 
ther that the sale was properly advertised 
or that the landowner was properly noti- 
fied of the sale, the judgment of confirma- 
tion must be reversed. Martin v. Federal 
Land Bank, 173 Ga. App. 142, 325 S.E.2d 
787, 1984 Ga. App. LEXIS 2747 (1984), 
aff'd, 254 Ga. 610, 333 S.E.2d 370 (1985). 

Notice of foreclosure held suffi- 
cient. — Trial court did not err in grant- 
ing a bank and a law firm summary judg- 
ment in a former husband’s action 
alleging that they wrongfully foreclosed 
on property that the husband obtained 
from his former wife via a divorce decree 
because the bank and law firm provided 
the wife with notice of the impending 
foreclosure sale as required under the 
terms of the security deed and O.C.G.A. 
§ 44-14-162.2; because the husband did 
not obtain any legal interest in the prop- 
erty until the quitclaim deed from his wife 
was filed, he was not the owner of the 
property at the time the bank and law 
firm were required to provide notice of the 
foreclosure sale. Farris v. First Fin. Bank, 
313 Ga. App. 460, 722 S.E.2d 89, 2011 Ga. 
App. LEXIS 1125 (2011). 

Requirements for notice to debtor. 
— Trial court did not err in finding the 


lending company failed to comply with the 
foreclosure notice provisions of O.C.G.A. 
§ 44-14-162.2 because the company’s at- 
torney failed to offer any reasonable ex- 
planation as to why, despite knowing that 
the debtor was the record owner of the 
properties, the company only sent the 
notices to the predecessor in interest, and 
its agent, and the lending company was 
not entitled to equitable estoppel despite 
actual notice to the debtor. DIP Lending I, 
LLC v. Cleveland Avenue Properties, LLC, 
345 Ga. App. 155, 812 S.E.2d 532, 2018 
Ga. App. LEXIS 189 (2018). 

Damages for wrongful foreclosure 
without notice. — In a suit brought by a 
purchaser seeking damages for wrongful 
foreclosure of certain real property after 
two foreclosure sales, the trial court erred 
in granting the second foreclosing bank 
attorney fees under O.C.G.A. § 9-15-14, 
based on frivolous litigation, as that sec- 
ond bank had knowledge of the purchas- 
er’s acquisition of the property via the 
first foreclosure, therefore, the purchas- 
er’s suit did not lack substantial justifica- 
tion as to the second bank and the second 
bank’s failure to provide proper notice of 
the sale to the purchaser. Roylston v. Bank 
of Am., N.A., 290 Ga. App. 556, 660 S.E.2d 
412, 2008 Ga. App. LEXIS 371 (2008). 

Trial court erred by failing to con- 
firm sale. — Trial court erred by denying 
a creditor’s petition to confirm the foreclo- 
sure sale of six townhouses because the 
sale satisfied applicable notice and adver- 
tisement requirements and the uncontra- 
dicted evidence showed that the town- 
houses did sell for at least fair market 
value. RBC Real Estate Fin., Inc. v. Win- 
mark Homes, Inc., 318 Ga. App. 507, 736 
S.E.2d 117, 2012 Ga. App. LEXIS 943 
(2012). 
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44-14-162.2. Mailing or delivery of notice to debtor; procedure. 


(a) Notice of the initiation of proceedings to exercise a power of sale 
in a mortgage, security deed, or other lien contract shall be given to the 
debtor by the secured creditor no later than 30 days before the date of 
the proposed foreclosure. Such notice shall be in writing, shall include 
the name, address, and telephone number of the individual or entity 
who shall have full authority to negotiate, amend, and modify all terms 
of the mortgage with the debtor, and shall be sent by registered or 
certified mail or statutory overnight delivery, return receipt requested, 
to the property address or to such other address as the debtor may 
designate by written notice to the secured creditor. The notice required 
by this Code section shall be deemed given on the official postmark day 
or day on which it is received for delivery by a commercial delivery firm. 
Nothing in this subsection shall be construed to require a secured 
creditor to negotiate, amend, or modify the terms of a mortgage 
instrument. 


(b) The notice required by subsection (a) of this Code section shall be 
given by mailing or delivering to the debtor a copy of the notice of sale 


to be submitted to the publisher. 


History. 

Ga. L. 1981, p. 834, § 2; Ga. L. 2000, p. 
1589, § 3; Ga. L. 2001, p. 1212, § 6; Ga. L. 
2008, p. 624, § 2/SB 531. 

Editor’s notes. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 

Ga. L. 2001, p. 1212, § 7, not codified by 
the General Assembly, provides that this 
Act is applicable with respect to notices 
delivered on or after July 1, 2001. 


Law reviews. 

For article surveying developments in 
Georgia real property law from mid-1980 
through mid-1981, see 33 Mercer L. Rev. 
219 (1981). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 

For annual survey on real property law, 
see 61 Mercer L. Rev. 301 (2009). 

For annual survey of law on real prop- 
erty, see 62 Mercer L. Rev. 283 (2010). 

For annual survey on real property, see 
65 Mercer L. Rev. 233 (2013). 


JUDICIAL DECISIONS 


Notice via certified mail to prop- 
erty address is sufficient to comply with 
O.C.G.A. § 44-14-162.2 despite lender’s 
actual notice of debtor’s new address 
where debtor failed to provide written 
notice to lender of debtor’s new address. 
Zeller v. Home Fed. Savs. & Loan Ass’n, 
220 Ga. App. 843, 471 S.E.2d 1, 1996 Ga. 
App. LEXIS 212 (1996); Wright v. Barnett 
Mtg. Co., 226 Ga. App. 94, 485 S.E.2d 583, 
1997 Ga. App. LEXIS 524 (1997). 

Notice sufficient when sent to prop- 
erty address. — In an action that arose 


from foreclosure proceedings on two 
rental properties owned by the plaintiff, 
the plaintiffs claim for wrongful foreclo- 
sure pursuant to O.C.G.A. § 44-14-162.2 
based on improper notice was dismissed 
because based on the plaintiffs concession 
that notices were sent to the rental prop- 
erties it was clear that the notice defen- 
dants provided was sufficient; if the plain- 
tiff wished to receive notice at a location 
other than the rental properties, the 
plaintiff was required to specify another 
address in writing, and the defendants’ 
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actual knowledge of the plaintiffs Califor- 
nia address did not trigger a duty for the 
defendants to send the notice to that ad- 
dress. Desouza v. Fed. Home Mortg. Corp., 
No. CV 110-130, 2012 U.S. Dist. LEXIS 
110288 (S.D. Ga. Aug. 6, 2012), dismissed, 
No. CV 110-130, 2012 U.S. Dist. LEXIS 
192273 (S.D. Ga. Dec. 10, 2012), aff'd, 572 
Fed. Appx. 719, 2014 U.S. App. LEXIS 
13854 (11th Cir. 2014). 

Borrower’s claim that the lenders’ no- 
tices of foreclosure were defective because 
the notices were mailed to the rental prop- 
erties and not to the borrower’s California 
residential address, in violation of 
O.C.G.A. § 44-14-162.2(a), was rejected 
because the borrower never notified the 
lenders of the borrower’s address, al- 
though the lenders had actual knowledge 
of the borrower’s address. DeSouza v. Fed. 
Home Mortg. Corp., 572 Fed. Appx. 719, 
2014 U.S. App. LEXIS 13854 (11th Cir. 
2014). 

Requirements for notice to debtor. 
— O.C.G.A. § 44-14-162.2 does not re- 
quire a secured creditor to be identified in 
the notice to the debtors as all the statute 
requires is the name, address, and tele- 
phone number of the entity with authority 
to negotiate, amend, and modify the terms 
of the mortgage with the debtor. You v. JP 
Morgan Chase Bank, N.A., 293 Ga. 67, 
743 S.E.2d 428, 2013 Ga. LEXIS 454 
(2018). 

Where a homeowner appealed a district 
court’s decision to grant a Fed. R. Civ. P. 
12(b)(6) motion in favor of a bank, the 
homeowner’ unsuccessfully contended 
that the foreclosure notice letter violated 
O.C.G.A. § 44-14-162.2 because it failed 
to identify the secured creditor. That stat- 
ute did not categorically require the fore- 
closure notice to name either the secured 
creditor or the note holder. Abdullahi v. 
Bank of Am., 549 Fed. Appx. 864, 2013 
U.S. App. LEXIS 23321 (11th Cir. 2013). 

Trial court did not err in finding the 
lending company failed to comply with the 
foreclosure notice provisions of O.C.G.A. 
§ 44-14-162.2 because the company’s at- 
torney failed to offer any reasonable ex- 
planation as to why, despite knowing that 
the debtor was the record owner of the 
properties, the company only sent the 
notices to the predecessor in interest, and 
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its agent, and the lending company was 
not entitled to equitable estoppel despite 
actual notice to the debtor. DIP Lending I, 
LLC v. Cleveland Avenue Properties, LLC, 
345 Ga. App. 155, 812 S.E.2d 532, 2018 
Ga. App. LEXIS 189 (2018). 

Insufficient allegation under the 
Fair Debt Collection Practices Act.— 
Claim under the Fair Debt Collection 
Practices Act, 15 U.S.C. § 1692 et seq., 
was not sufficiently alleged against a law 
firm representing the bank because the 
firm’s involvement was limited to two 
statutorily required foreclosure notifica- 
tions that the firm sent to the homeown- 
ers and there was no allegation that the 
firm had engaged in conduct related to 
debt collection. Saint Vil v. Perimeter 
Mortg. Funding Corp., 630 Fed. Appx. 
928, 2015 U.S. App. LEXIS 18907 (11th 
Cir. 2015). 

Debtor has no standing to chal- 
lenge assignment. — Trial court prop- 
erly granted the defendants’ motion to 
dismiss the plaintiffs breach of contract 
claim for failure to state a claim because 
the notice of foreclosure that was attached 
to and incorporated into the complaint 
clearly showed that it included the re- 
quired information and was, thus, suffi- 
cient as a matter of law under O.C.G.A. 
§ 44-14-162.2. Bankston v. RES-GA 
Twelve, LLC, 334 Ga. App. 302, 779 
S.E.2d 80, 2015 Ga. App. LEXIS 624 
(2015). 

Lower court correctly determined that 
the debtors lacked standing to challenge 
the assignment of the security deed to a 
bank because the security deed afforded 
the debtors no right to dispute the assign- 
ment as the debtors were not third-party 
beneficiaries of the assignment as a whole 
and were not intended to directly benefit 
from the transfer of the power of sale. 
Ames v. JP Morgan Chase Bank, N.A., 298 
Ga. 732, 783 S.E.2d 614, 2016 Ga. LEXIS 
210 (2016). 

Notice of foreclosure sale held suf- 
ficient. — Because the debtor failed to 
send written notice of the correct address 
of the subject property to the bank or its 
agents, and could not assert an absent 
grantee’s priority to escape the conse- 
quences of his own failure to provide a 
correct property address to all future hold- 
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ers of the note and deed, the foreclosure 
sale was not set aside; thus, the trial court 
properly granted summary judgment to 
the bank and the assignees of the security 
interest on the ground that the bank pro- 
vided sufficient notice of the foreclosure 
sale. Jackson v. Bank One, 287 Ga. App. 
791, 652 S.E.2d 849, 2007 Ga. App. LEXIS 
1099 (2007), cert. denied, No. S08C0335, 
2008 Ga. LEXIS 169 (Ga. Feb. 11, 2008). 

Trial court did not err in confirming a 
nonjudicial sale of certain property be- 
cause the mortgagee’s notice of foreclosure 
substantially complied with the require- 
ments of O.C.G.A. § 44-14-162.2 and was 
legally sufficient for purposes of confirm- 
ing the sale since the notice included the 
name, address, and telephone number of 
the mortgagee’s attorney; O.C.G.A. § 44- 
14-162.2 does not require the individual or 
entity be expressly identified as having 
full authority to negotiate, amend, and 
modify all terms of the mortgage. TKW 
Partners, LLC v. Archer Capital Fund, 
L.P., 302 Ga. App. 443, 691 S.E.2d 300, 
2010 Ga. App. LEXIS 156 (2010). 

Creditor’s notice of a foreclosure sale 
that was sent to the debtor’s original ad- 
dress listed in the loan documents com- 
plied with O.C.G.A. § 44-14-162.2, al- 
though the creditor was aware that the 
debtor had a new address. The debtor’s 
obligation to provide written notice of the 
address change was not satisfied by a 
phone call to the creditor, nor the debtor’s 
return address on the debtor’s payment 
envelopes, nor even the creditor’s actual 
notice of the new address. Colbert v. 
Branch Banking & Trust Co., 302 Ga. 
App. 687, 691 S.E.2d 598, 2010 Ga. App. 
LEXIS 210 (2010). 

Trial court did not err in granting a 
bank and a law firm summary judgment 
in a former husband’s action alleging that 
they wrongfully foreclosed on property 
that the husband obtained from the for- 
mer wife via a divorce decree because the 
bank and law firm provided the wife with 
notice of the impending foreclosure sale as 
required under the terms of the security 
deed and O.C.G.A. § 44-14-162.2; because 
the husband did not obtain any legal in- 
terest in the property until the quitclaim 
deed from his wife was filed, the husband 
was not the owner of the property at the 
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time the bank and law firm were required 
to provide notice of the foreclosure sale. 
Farris v. First Fin. Bank, 313 Ga. App. 
460, 722 S.E.2d 89, 2011 Ga. App. LEXIS 
1125 (2011). 

Bank gave proper statutory notification 
of a foreclosure sale to property owners 
pursuant to O.C.G.A. § 44-14-162(a) 
when the bank sent to the property’s ad- 
dress and the property owners’ primary 
residence, by certified mail, a written no- 
tice of the foreclosure sale that specified 
the bank as the foreclosing party by name, 
address, and telephone number pursuant 
to O.C.G.A. § 44-14-162.2. Mortensen v. 
Bank of Am., N.A., No. 3:10-CV-13, 2011 
U.S. Dist. LEXIS 132637 (M.D. Ga. Nov. 
17, 2011). 

Former spouse did not demonstrate 
that a bank and law firm failed to comply 
with O.C.G.A. § 44-14-162.2(a) because 
following the former spouse’s alleged ac- 
quisition of the property, the former 
spouse provided no evidence that a writ- 
ten request was made that the bank and 
law firm send any notices regarding the 
property to a different address; thus, the 
bank and law firm complied with the 
statute by the certified mailing of the 
foreclosure notice to the property address. 
Farris v. First Fin. Bank, 313 Ga. App. 
460, 722 S.E.2d 89, 2011 Ga. App. LEXIS 
1125 (2011). 

Foreclosure Notice document — whose 
authenticity had not been challenged by 
plaintiff — clearly demonstrated that the 
Notice complied with all statutory re- 
quirements where the trustee was the 
proper secured creditor and was identi- 
fied, the Notice was sent to the property 
address, which was authorized under the 
statute, and plaintiff had not alleged that 
plaintiff requested the Notice be sent to 
an alternate address. Bowman v. U.S. 
Bank Nat’l Ass’n, No. 1:12-cv-04263-JOF, 
2013 U.S. Dist. LEXIS 149660 (N.D. Ga. 
Aug. 1, 2018). 

District court did not err in dismissing 
the debtor’s wrongful foreclosure claim 
against the bank and a law firm without 
leave to amend because the debtor could 
no longer amend as a matter of course, 
and amending the complaint would be 
futile as the debtor alleged no facts sug- 
gesting that the bank did not have legal 
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right to foreclose, and the record reflected 
that the bank, through the law firm, gave 
adequate notice, so the debtor would not 
have been able to state a claim under the 
Fair Debt Collection Practices Act, 15 
U.S.C. § 1692k, wrongful foreclosure 
claim, or trespass claim as each of those 
claims would have been predicated on 
improper foreclosure proceedings. Mu- 
hammad v. JPMorgan Chase Bank, NA, 
567 Fed. Appx. 851, 2014 U.S. App. LEXIS 
9901 (11th Cir. 2014). 

Foreclosure notice substantially com- 
plied with Georgia’s statutory notice re- 
quirements, even though the notice incor- 
rectly identified the loan servicer as the 
entity with full authority to modify the 
borrowers’ loan because the servicer di- 
rected the borrowers to Fannie Mae, the 
entity with full authority to modify their 
loan. Haynes v. McCalla Raymer LLC, 793 
F.3d 1246, 2015 U.S. App. LEXIS 12025 
(11th Cir. 2015). 

In an action by a decedent’s estate ad- 
ministrator, seeking to enjoin, inter alia, 
the non-judicial foreclosure sale of certain 
real property, the district court had sub- 
ject matter jurisdiction because a foreclo- 
sure law firm had been fraudulently 
joined due to the lack of a possible claim 
against it as the notice of sale identified 
the proper entity with full authority to 
negotiate, amend, and modify all terms of 
the mortgage. Shannon v. Albertelli Firm, 
P.C., 610 Fed. Appx. 866, 2015 U.S. App. 
LEXIS 7552 (11th Cir. 2015). 

In an action by a decedent’s estate ad- 
ministrator, seeking to enjoin, inter alia, 
the non-judicial foreclosure sale of certain 
real property, notice was appropriate be- 
cause it identified the entity with full 
authority to negotiate, amend, and modify 
all terms of the mortgage, although an- 
other entity held the note. Shannon v. 
Albertelli Firm, P.C., 610 Fed. Appx. 866, 
2015 U.S. App. LEXIS 7552 (11th Cir. 
2015). 

When a homeowner appealed a district 
court’s Fed. R. Civ. P. 12(b)(6) dismissal of 
a case arising from an attempted non- 
judicial foreclosure, the homeowner’s 
claim that the notice of foreclosure was 
deficient because the notice omitted the 
words full and all was rejected. Kurtzman 
v. Nationstar Mortg. LLC, 709 Fed. Appx. 
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655, 2017 U.S. App. LEXIS 19750 (11th 
Cir. 2017). 

Notice of foreclosure proceedings 
sufficient. — Trial court did not err in 
granting summary judgment in favor of 
the mortgagee in a wrongful foreclosure 
action because the mortgagee submitted 
evidence that the mortgagee’s attorney 
mailed written notice of the initiation of 
foreclosure proceedings on the mortgagor 
by certified mail and by regular mail to 
the property address and to the mortgag- 
or’s post office box and, although there is 
no evidence that the mortgagor received 
any of the notices, the evidence of the 
proof of mailing was sufficient. Thomp- 
son-El v. Bank of Am., N.A., 327 Ga. App. 
309, 759 S.E.2d 49, 2014 Ga. App. LEXIS 
325 (2014). 

Trial court did not err in finding that 
the foreclosure notice satisfied the re- 
quirements of O.C.G.A. § 44-14-162.2 be- 
cause the loan servicing corporation com- 
plied with the statute by sending the 
mortgagor a notice of foreclosure more 
than 30 days before the non-judicial fore- 
closure sale and the notice specifically 
informed the mortgagor that the loan ser- 
vicing corporation had authority to nego- 
tiate, amend, and modify all terms of their 
note and security deed. Reese v. Provident 
Funding Assocs., LLP, 327 Ga. App. 266, 
758 S.E.2d 329, 2014 Ga. App. LEXIS 314 
(2014). 

Requirement that a notice of foreclosure 
must be sent by the secured party means 
by the foreclosing party, i.e., the name of 
the party with the authority to negotiate, 
amend, and modify the terms of the loan, 
and the required notice need not expressly 
identify the foreclosing party as a secured 
creditor. Sheely v. Bank of Am., N.A., 36 F. 
Supp. 3d 1364, 2014 U.S. Dist. LEXIS 
110173 (N.D. Ga. 2014). 

Unpublished decision: Lender directed 
the homeowners to Fannie Mae to modify 
their loan and the notice the homeowners 
received substantially complied with the 
statutory notice requirements. Haynes v. 
McCalla Raymer, LLC, No. 14-14036, 
2015 U.S. App. LEXIS 11924 (11th Cir. 
July 10, 2015). 

District court did not err in granting 
summary judgment to a mortgage com- 
pany on the pro se plaintiffs’ wrongful 
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foreclosure claim as there were no genu- 
ine issues of material fact; as a matter of 
contract, the mortgage company complied 
with all the terms of the security deed’s 
power of sale provision, and the notice of 
default also showed that it substantially 
complied with the statutory requirements 
of O.C.G.A. § 44-14-162.2(a). Aning v. 
Fannie Mae, 633 Fed. Appx. 773, 2016 
U.S. App. LEXIS 17634 (11th Cir. 2016). 

Material question of fact regarding 
sufficiency of notice. — There remained 
a material question of fact as to plaintiff 
debtors’ claim to set aside a foreclosure 
sale based on the lack of proper statutory 
notice because, under O.C.G.A. § 44-14- 
162.2(b), nonjudicial foreclosure proce- 
dure required that a “copy” of the notice 
submitted to the publisher be sent to the 
debtor. The notice sent to the debtors 
differed from the one published. Rainey v. 
FMF Capital, LLC, No. 1:11-CV-0364- 
CAP, 2012 U.S. Dist. LEXIS 117200 (N.D. 
Ga. Mar. 30, 2012). 

Trial court erred in granting summary 
judgment to a loan servicer on a borrow- 
er’s claim for wrongful foreclosure because 
there was evidence that the servicer failed 
to provide notice of the foreclosure to the 
borrower’s attorney as the borrower had 
requested in compliance with O.C.G.A. 
§ 44-14-162.2. Zhong v. PNC Bank, N.A., 
345 Ga. App. 135, 812 S.E.2d 514, 2018 
Ga. App. LEXIS 184 (2018), cert. denied, 
No. S18C1034, 2018 Ga. LEXIS 696 (Ga. 
Oct. 9, 2018), cert. denied, No. $18C1032, 
2018 Ga. LEXIS 700 (Ga. Oct. 9, 2018). 

Notice held insufficient. — While the 
bank’s first letter was sent by certified 
mail, it was not a notice of the initiation of 
proceedings to exercise a power of sale, 
but was an initial correspondence letter 
and the bank’s second letter to the debtors 
was a notice of foreclosure sale for the 
property, but was only sent by first class 
mail, which did not satisfy the require- 
ments of O.C.G.A. § 44-14-162.2(a). Pe- 
ters v. CertusBank Nat'l Ass’n, 329 Ga. 
App. 29, 763 S.E.2d 498, 2014 Ga. App. 
LEXIS 614 (2014). 

Right to notice other than by adver- 
tisement. — Only the property owner 
was entitled to receive any notice of the 
initiation of foreclosure proceedings other 
than by advertisement. Breitzman v. Heri- 
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tage Bank, 180 Ga. App. 171, 348 S.E.2d 
713, 1986 Ga. App. LEXIS 2097 (1986). 

Deed of sale need not be set aside 
where only 14 days’ notice was re- 
ceived by property owner who had de- 
faulted on installment payments, even 
though O.C.G.A. § 44-14-162.4 requires 
that a deed under power contain a recital 
setting forth the giving of 15-day notice. 
Abdalla v. Reagin Enters., Inc., 256 Ga. 
279, 347 S.E.2d 585, 1986 Ga. LEXIS 805 
(1986). 

Actual receipt of properly mailed 
notice immaterial. — Where it was un- 
disputed that the grantee mailed a notifi- 
cation of the sale under power correctly 
addressed to the grantor in accordance 
with O.C.G.A. § 44-14-162.2, the actual 
receipt (or want of receipt) by the grantor 
of the notice of sale under power was 
immaterial to the right of the grantee to 
sale under power. McCollum v. Pope, 261 
Ga. 835, 411 S.E.2d 874, 1992 Ga. LEXIS 
22 (1992). 

The notice is complete upon mailing to 
the address of record with the creditor and 
the debtor’s actual receipt of the notice is 
immaterial. Davis v. Victor Warren Prop- 
erties, Inc., 216 B.R. 898, 1997 Bankr. 
LEXIS 2142 (Bankr. N.D. Ga. 1997). 

Trial court properly refused to set aside 
a foreclosure sale and a deed under a 
power of sale, as plaintiffs, first and sec- 
ond mortgagors, received the 15-day no- 
tice of the sale that was required by 
0.C.G.A. § 44-14-162.2; plaintiffs’ failure 
to accept the certified letter containing the 
notice constituted receipt, as the letter 
was properly addressed and mailed to 
their post office box. Arrington v. Reyn- 
olds, 255 Ga. App. 291, 564 S.E.2d 870, 
2002 Ga. App. LEXIS 603 (2002). 

Although the debtors did not receive the 
Notice of Acceleration and Foreclosure be- 
cause it was delivered to and signed for by 
their granddaughter who lives next door, 
it was undisputed that the Notice was 
correctly addressed. Accordingly, the lack 
of receipt was immaterial under Georgia 
law. 21st Mortg. Corp. v. Johnson (In re 
Johnson), 2015 Bankr. LEXIS 537 (Bankr. 
S.D. Ga. Feb. 18, 2015). 

Chapter 13 debtor’s wrongful foreclo- 
sure claim failed because the bank mailed 
notice of the sale under power to the 


584 


44-14-162.2 


debtor in accordance with the require- 
ments of Georgia law, and actual receipt 
was immaterial to the right of the bank. 
Because there was no state action in- 
volved, constitutional due process was not 
implicated. McCallum v. Bank of Am., 
N.A. (In re McCallum), No. 17-51487-JPS, 
No. 17-5054, 2018 Bankr. LEXIS 815 
(Bankr. M.D. Ga. Mar. 22, 2018). 

Foreclosure of unimproved lots. — 
The notice requirements of O.C.G.A. § 44- 
14-162.2 were not applicable to the fore- 
closure of unimproved lots. Stepp v. Farm 
& Home Life Ins. Co., 222 Ga. App. 257, 
474 S.E.2d 108, 1996 Ga. App. LEXIS 801 
(1996). 

Complaint was not sufficient to 
state a claim. — Claim for wrongful 
foreclosure was insufficient to state a 
claim because the foreclosing bank, as the 
assignee of a deed of trust, had authority 
to conduct the non-judicial foreclosure de- 
spite the fact the bank did not hold the 
note. Muhammad v. JP Morgan Chase 
Bank, N.A., No. 1:13-CV-00353-MHS- 
JFK, 2013 U.S. Dist. LEXIS 192825 (N.D. 
Ga. June 19, 2013), dismissed, No. 1:13- 
CV-00353-MHS, 2013 U.S. Dist. LEXIS 
192824 (N.D. Ga. July 22, 2013). 

Borrower was not allowed to add a 
claim under O.C.G.A. § 44-14-162.2 
against the assignee lender since the 
claims were based on the assertion that 
the assignee did not have full authority to 
negotiate, amend, and modify the terms of 
the loan because it was merely a servicing 
agent, the Georgia Supreme Court had 
indicated that a servicing agent could 
have full authority within the meaning of 
§ 44-14-162.2, and the assignee was spe- 
cifically assigned both the security deed 
and the promissory note as well as all 
powers, options, privileges, and immuni- 
ties arising under those instruments. Hall 
v. HSBC Mortg. Servs., 581 Fed. Appx. 
800, 2014 U.S. App. LEXIS 17970 (11th 
Cir. 2014). 

Complaint stated claim for wrong- 
ful foreclosure. — Trial court erred in 
dismissing a pro se borrower’s complaint 
for wrongful foreclosure and breach of 
contract against his lender’s alleged as- 
signee; the trial court could not consider 
documents attached to the motion to dis- 
miss, and the complaint adequately al- 
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leged failure to give the borrower notice 
and improper advertising, contrary to 
O.C.G.A. §§ 44-14-162.2 and 44-14- 
162(a). Babalola v. HSBC Bank, USA, 
N.A., 324 Ga. App. 750, 751 S.E.2d 545, 
2013 Ga. App. LEXIS 924 (2013). 

Damages for wrongful foreclosure 
without notice. — In a suit brought by a 
purchaser seeking damages for wrongful 
foreclosure of certain real property after 
two foreclosure sales, the trial court erred 
in granting the second foreclosing bank 
attorney fees under O.C.G.A. § 9-15-14, 
based on frivolous litigation, as that sec- 
ond bank had knowledge of the purchas- 
er’s acquisition of the property via the 
first foreclosure, therefore, the purchas- 
er’s suit did not lack substantial justifica- 
tion as to the second bank and the sec- 
ond’s bank failure to provide proper notice 
of the sale to the purchaser. Roylston v. 
Bank of Am., N.A., 290 Ga. App. 556, 660 
S.E.2d 412, 2008 Ga. App. LEXIS 371 
(2008). 

Allegation of failure to provide no- 
tice supports wrongful foreclosure 
claim. — Trial court erred in finding that 
a mortgagor’s claim that the mortgagee 
breached the mortgagee’s duty in failing 
to provide proper notice of the foreclosure 
sale showed no basis for a wrongful fore- 
closure claim because an allegation that 
the lender failed to provide notice of fore- 
closure as required by O.C.G.A. § 44-14- 
162.2 supported a wrongful foreclosure 
claim under Georgia law and the trial 
court erroneously considered the mortgag- 
ee’s evidence outside of the pleadings. 
Mbigi v. Wells Fargo Home Mortg., 336 
Ga. App. 316, 785 S.E.2d 8, 2016 Ga. App. 
LEXIS 173 (2016). 

Application to foreclosure sales. — 
Trial court properly granted summary 
judgment to two banks in a purchaser’s 
suit seeking the excess proceeds from two 
foreclosure sales and damages based upon 
claims that the banks failing to provide 
proper notice of the foreclosure sales as 
required by the Georgia Residential Mort- 
gage Act, O.C.G.A. § 44-14-162.2, did not 
apply to the foreclosure sales at issue, 
rather, the statute only applies to the sale 
of a mortgage loan. Roylston v. Bank of 
Am., N.A., 290 Ga. App. 556, 660 S.E.2d 
412, 2008 Ga. App. LEXIS 371 (2008). 

Rescission of foreclosure sale. — 
Trial court properly granted summary 


585 


44-14-162.2 


judgment to a bank in a suit alleging 
wrongful rescission by a purchaser after 
the bank rescinded a foreclosure sale be- 
cause the case law holding that substan- 
tial compliance with O.C.G.A. § 44-14- 
162.2 is sufficient in the notice to the 
debtor did not apply retroactively to avoid 
the bank’s avail of the safe harbor provi- 
sion of O.C.G.A. § 9-13-172.1(d)(1). Stow- 
ers v. Branch Banking & Trust Co., 317 
Ga. App. 893, 731 S.E.2d 367, 2012 Ga. 
App. LEXIS 740 (2012), cert. denied, No. 
$13C0317, 2013 Ga. LEXIS 114 (Ga. Feb. 
4, 2013). 

Res judicata barred subsequent 
suit against bank following foreclo- 
sure. — Trial court properly granted the 
bank’s motion to dismiss the plaintiffs’ 
breach of contract and wrongful foreclo- 
sure claims under O.C.G.A. § 9-11- 
12(b)(6) because the plaintiffs’ previous 
litigation against the bank could have 
included the plaintiffs’ new claims and, 
thus, were barred by the doctrine of res 
judicata. Harris v. Deutsche Bank Nat'l 
Trust Co., 338 Ga. App. 838, 792 S.E.2d 
111, 2016 Ga. App. LEXIS 550 (2016). 

Proof of notice was insufficient to 
support motion to dismiss. — Court 
found that the notice of foreclosure letter 
did not meet all of the statutory require- 
ments of O.C.G.A. § 44-14-162.2. The no- 
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tice failed to indicate whether it was sent 
by registered or certified mail or statutory 
overnight delivery, and thus the court 
could not dismiss the borrower’s wrongful 
foreclosure claim on this basis. Rule v. 
Chase Home Fin. LLC, No. 3:11-CV-146, 
2012 U.S. Dist. LEXIS 69699 (M.D. Ga. 
May 18, 2012). 

Wrongful foreclosure claim was un- 
availing. — In a wrongful foreclosure 
action, the property owner did not show 
that a bank breached a legal duty owed to 
the owner with respect to providing notice 
under O.C.G.A. § 44-14-162.2 because the 
owner did not show that the bank 
breached a legal duty owed to the owner, 
the owner’s wrongful foreclosure claim 
was unavailing. Carr v. U.S. Bank, N.A., 
539 Fed. Appx. 926, 2013 U.S. App. LEXIS 
18441 (11th Cir. 2018). 

Trial court erred by failing to con- 
firm sale. — Trial court erred by denying 
a ccreditor’s petition to confirm the foreclo- 
sure sale of six townhouses because the 
sale satisfied applicable notice and adver- 
tisement requirements and the uncontra- 
dicted evidence showed that the town- 
houses did sell for at least fair market 
value. RBC Real Estate Fin., Inc. v. Win- 
mark Homes, Inc., 318 Ga. App. 507, 736 
S.E.2d 117, 2012 Ga. App. LEXIS 943 
(2012). 


RESEARCH REFERENCES 


ALR. 
Recognition of action for damages for 


wrongful foreclosure — types of actions, 
82 A.L.R.6th 43. 


44-14-162.3. Waiver or release of notice requirement. 


No waiver or release of the notice requirement of Code Section 
44-14-162.2 shall be valid when made in or contemporaneously with the 
security instrument containing the power of nonjudicial foreclosure 
sale; but, notwithstanding the requirements of Code Sections 44-14- 
162.1, 44-14-162.2, this Code section, and Code Section 44-14-162.4, a 
subsequent quitclaim deed in lieu of foreclosure shall be valid and 
effective as such. 


codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2012, and shall apply to 
sales made on foreclosure under power of 
sale executed on or after July 1, 2012.” 


History. 

Ga. L. 1981, p. 834, § 2; Ga. L. 2002, p. 
415,§ 44; Ga. L. 2009, p. 614, § 2/SB 141; 
Ga. L. 2012, p. 1079, § 1/SB 333. 
Editor’s notes. 

Ga. L. 2012, p. 1079, § 3/SB 338, not 
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Law reviews. 

For annual survey on real property law, 
see 61 Mercer L. Rev. 301 (2009). 

For article, “Georgia Foreclosure Con- 
firmation Proceedings in Today’s Reces- 


MORTGAGES, SECURITY, LIENS 


44-14-163 


sionary Real Estate World: Back to the 
Future,” see 16 (No. 4) Ga. St. B.J. 11 
(2010). 

For annual survey on real property, see 
64 Mercer L. Rev. 255 (2012). 


JUDICIAL DECISIONS 


Foreclosure of unimproved lots. — 
The notice requirements of O.C.G.A. § 44- 
14-162.2 were not applicable to the fore- 
closure of unimproved lots. Stepp v. Farm 


& Home Life Ins. Co., 222 Ga. App. 257, 
474 S.E.2d 108, 1996 Ga. App. LEXIS 801 
(1996). 


44-14-162.4. Recitals in deeds as to meeting of notice require- 


ment. 


All deeds under power shall contain recitals setting forth the giving 
of notice in compliance with Code Section 44-14-162.2. The effect of 
such recitals shall be to protect the validity of the title of any 
subsequent purchaser in good faith other than the lender. 


History. 

Ga. L. 1981, p. 834, § 2; Ga. L. 2012, p. 
1079, § 2/SB 333. 
Editor’s notes. 

Ga. L. 2012, p. 1079, § 3/SB 333, not 


codified by the General Assembly, pro- 
vides that: “This Act shall become effec- 
tive on July 1, 2012, and shall apply to 
sales made on foreclosure under power of 
sale executed on or after July 1, 2012.” 


JUDICIAL DECISIONS 


Deed of sale need not be set aside 
where only 14 days’ notice was re- 
ceived by property owner who had 
defaulted on installment payments, even 
though O.C.G.A. § 44-14-162.4 requires 


that a deed under power contain a recital 
setting forth the giving of 15-day notice. 
Abdalla v. Reagin Enters., Inc., 256 Ga. 
279, 347 S.E.2d 585, 1986 Ga. LEXIS 805 
(1986). 


44-14-163. Vacation of certain judgments prior to sale; jurisdic- 
tion, power, and authority. 


When a judgment is rendered upon any obligation secured by a deed 
to secure debt, a bond for title to realty, or a bill of sale to personalty 
given under Code Section 44-14-60, the court which rendered the 
judgment shall have the jurisdiction, power, and authority to vacate 
and set aside the judgment at any time before the sale of the property 
described in the deed, bond for title, or bill of sale is made upon the 
motion of the attorney of the plaintiff in execution and of the attorney 
of the defendant in execution and the payment of the costs. The 
jurisdiction, power, and authority to vacate and set aside a judgment as 
provided in this Code section shall extend to a judgment on a purchase- 
money note, a conditional sale contract where a title is reserved as 
security or a bond for title is given, a judgment and decree foreclosing 
a mortgage, and all other cases where it is necessary under Code 
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Section 44-14-210 to reconvey property to the defendant in execution for 


the purpose of levy and sale. 


History. 
Ga. L. 1927, p. 220, § 1; Code 1933, 
§ 110-801. 


RESEARCH REFERENCES 


ALR. 

Taking note for price as waiver of reser- 
vation of title under conditional sale, 13 
A.L.R. 1044; 55 A.L.R. 1160. 

Power of lower court to set aside, on 
ground of fraud, judgment entered pursu- 
ant to mandate of, or affirmed by, review 
court, 146 A.L.R. 1230. 


to one or more of multiple parties against 
whom rendered as requiring its vacation 
as to all, 42 A.L.R.2d 10380. 

Consent as ground for vacating judg- 
ment, or granting new trial, in civil case, 
after expiration of term or time prescribed 
by statute or rules of court, 3 A.L.R.3d 
1191. 


Vacation or setting aside of judgment as 


44-14-164. Vacation of certain judgments prior to sale; cancel- 
lation of execution; invalidation of deed made for 
purpose of levy and sale; notation on record. 


Whenever a judgment is so vacated and set aside, the clerk of the 
court in which it was rendered shall mark the fi. fa. issued on the 
judgment “canceled”; and the clerk of the superior court shall enter the 
same upon the general execution docket and make thereon an appro- 
priate reference to the order vacating the judgment. Whenever a 
judgment is vacated and set aside as provided in Code Section 44-14- 
163, any deed reconveying the property to the defendant in fi. fa. for the 
purpose of levy and sale shall be automatically canceled and rendered 
null and void by virtue of this Code section; and the clerk of the superior 
court shall enter on the record of such deed or reconveyance, when 
recorded, the word “canceled” and shall make an appropriate reference 
to the order vacating the judgment. 


History. 
Ga. L. 1927, p. 220, § 2; Code 1933, 
§ 110-802. 
RESEARCH REFERENCES 
ALR. property which is subsequently reversed, 


30 A.L.R. 936. 

Reversal of judgment as affecting an- 
other judgment based on the reversed 
judgment and rendered pending the ap- 
peal, 81 A.L.R. 712. 


Taking note for price as waiver of reser- 
vation of title under conditional sale, 13 
A.L.R. 1044; 55 A.L.R. 1060. 

Rights and remedies respecting im- 
provements made in reliance on a decree 
or order as to title or possession of real 
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44-14-165. Vacation of certain judgments prior to sale; effect. 


When a judgment is vacated and set aside as provided by Code 
Sections 44-14-163 and 44-14-164, the obligation upon which the 
judgment was rendered, as well as the deed, bond for title, bill of sale 
securing the same, and other instruments mentioned in Code Section 
44-14-1638, shall be fully restored in all respects to their original status 
which existed prior to the commencement of the action in which the 
judgment was rendered; and thereafter the instruments shall be for all 
purposes whatsoever legally of force and effect as if an action had not 
been instituted and a judgment had not been obtained on the obligation. 


History. 
Ga. L. 1927, p. 220, § 3; Code 1933, 
§ 110-803. 


RESEARCH REFERENCES 


ALR. 
Rights and remedies respecting im- 
provements made in reliance on a decree 


or order as to title or possession of real 
property which is subsequently reversed, 
30 A.L.R. 936. 


Part 2 


FORECLOSURE ON MORTGAGES 


Law reviews. 
For note discussing how an open end or 
dragnet clause within a deed to secure 


debt ensnares subsequent purchasers of 


real property in light of Commercial Bank 
v. Readd, 240 Ga. 519, 242 S.E.2d 25 
(1978), see 30 Mercer L. Rev. 363 (1978). 


RESEARCH REFERENCES 


ALR. 

Power of court to authorize discontinu- 
ance of public service corporation upon 
foreclosing a mortgage on its plant, 8 
A.L.R. 238. 

Sale under power in mortgage or trust 
deed as affected by inadequacy of price, 8 
A.L.R. 1001. 

Effect of foreclosure of mortgage as ter- 
minating lease, 14 A.L.R. 664. 

Contracts requiring vendor or mort- 
gagee to look to property alone for pay- 
ment, 17 A.L.R. 714. 

Right of mortgagee to receiver, 36 
A.L.R. 609; 55 A.L.R. 533; 87 A.L.R. 1008; 
111 A.L.R. 730. 

Remedies in respect of mortgage on real 
property in another state or the debt se- 
cured thereby, 42 A.L.R. 470. 


Reacquisition by mortgagor, or his 


grantee, of the title through foreclosure of 
first mortgage as affecting rights under a 
second mortgage to which the property 
was subject before the foreclosure, 51 
A.L.R. 445; 111 A.L.R. 1285. 

Validity and effect of provision in insur- 
ance policy for forfeiture upon foreclosure, 
or commencement of foreclosure, or other 
proceeding to enforce a mortgage, 57 
A.L.R. 1044. 

Rights and remedies of purchaser under 
foreclosure sale where foreclosure pro- 
ceedings are imperfect or irregular, 73 
A.L.R. 612. 

Validity of mortgage securing unlimited 
future advances, 81 A.L.R. 631. 

Right under mortgage by co-owners of 
undivided interests to foreclose as against 
less than all of such interests, 82 A.L.R. 
1347. 
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Power of court or receiver pending fore- 
closure suit and before sale as regards 
rental or other conditions of occupation, 
with respect to persons in possession un- 
der lease or agreement subordinate to 
mortgage, 86 A.L.R. 366. 

Power of Legislature or court to protect 
bondholders as class, without consent of 
all of them, against sacrifice of property on 
foreclosure, 88 A.L.R. 1270. 

Financial depression as justification of 
moratorium or other relief to mortgagors, 
90 A.L.R. 1330; 94 A.L.R. 1352; 96 A.L.R. 
853; 97 A.L.R. 1123; 104 A.L.R. 375. 

Misstatement as to amount of liens 
against the property in notice of sale un- 
der power in real estate mortgage, as 
affecting validity of sale or as ground for 
avoiding it, 91 A.L.R. 731. 

Implied power of trustee under mort- 
gage or deed of trust who purchases prop- 
erty in behalf of bondholders at foreclo- 
sure sale, to give new mortgage, 95 A.L.R. 
527. 

Rights of tenant who holds over after 
expiration of term with consent of the 
then owner as against mortgagee or lienor 
pending the original term, or their succes- 
sors in interest, 98 A.L.R. 216. 

Covenant in real estate mortgage to pay 
taxes as surviving foreclosure, 99 A.L.R. 
581. 

Liability of mortgagee or mortgaged 
property for expenses of receivership not 
sought by him, or for expenditures by 
receiver in connection with the property, 
104 A.L.R. 990. 

Failure to take judgment for deficiency 
in suit to foreclose mortgage brought after 
appointment of receiver or trustee in 
bankruptcy of mortgagor as affecting 
right to its allowance as claim in insol- 
vency or bankruptcy proceedings, 104 
A.L.R. 1141. 

Liability of mortgagee for damages be- 
cause of wrongful foreclosure or improper 
execution of rightful foreclosure, 108 
A.L.R. 592. 

Relation and rights inter se of pur- 
chaser under foreclosure of mortgage and 
tenant under lease subsequent to mort- 
gage, 109 A.L.R. 447. 

Provisions in mortgage of real property, 
or decree of foreclosure, or extraneous 
agreements, as affecting right of pur- 
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chaser at foreclosure to what would other- 
wise pass as part of the realty, 110 A.L.R. 
347. 

Right to maintain single suit to fore- 
close separate mortgages, securing same 
debt or portions thereof, upon real prop- 
erty in different counties, 110 A.L.R. 1477. 

Release of mortgagor (or intermediate 
grantee who has assumed the mortgage) 
by subsequent dealings between his 
grantee and mortgagee, 112 A.L.R. 1324. 

Right to join state (or officer who repre- 
sents state) in mortgage foreclosure suit 
in order to cut off interest acquired by 
state subject to the mortgage, 113 A.L.R. 
1511. 

Accountability of mortgagee or pledgee 
for profit made upon resale of the property 
after purchase thereof at foreclosure or 
other enforcement sale, 117 A.L.R. 863. 

Strict foreclosure as remedy where 
claimant of title, interest, or lien subordi- 
nate to mortgage was not made party to 
prior judicial foreclosure and sale, 118 
A.L.R. 769. 

Judgment for debt without foreclosure 
of mortgage securing it as affecting mort- 
gage, or right to foreclose the same, where 
no execution or attachment is levied un- 
der the judgment, 121 A.L.R. 917. 

Sale in inverse order of alienation, 131 
A.L.R. 4. 

Right of junior lienor in respect of re- 
demption as affected by failure to make 
him a party to suit to foreclose senior 
mortgage or properly to serve him with 
process in such suit, 134 A.L.R. 1490. 

Validity and effect, as against mort- 
gagee or purchaser upon foreclosure, of 
mortgagor’s assignment of rents to third 
person, 146 A.L.R. 1133. 

Waiver of right to foreclose mortgage, 
148 A.L.R. 686. 

Opening mortgage foreclosure decree to 
bring in omitted parties, 155 A.L.R. 66. 

Extension of time to redeem from mort- 
gage foreclosure sale, by agreement or 
other acts of one person entitled to re- 
deem, as inuring to benefit of other person 
entitled to redeem, 161 A.L.R. 201. 

Foreclosure of mortgage or trust deed as 
affecting easement claimed in, over, or 
under property, 46 A.L.R.2d 1197. 

Foreclosure sale or mortgaged real es- 
tate as a whole or in parcels, 61 A.L.R.2d 
505. 
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Right of junior mortgagee whose mort- 
gage covers only a part of land subject to 
first mortgage to redeem pro tanto, where 
he was not bound by foreclosure sale, 46 
A.L.R.3d 1362. 
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Failure to keep up insurance as justify- 
ing foreclosure under acceleration provi- 
sion in mortgage or deed of trust, 69 
A.L.R.3d 774. 


44-14-180. Manner of foreclosing; petition; rule; venue. 


Mortgages on real estate may be foreclosed in the following manner: 


(1) Any person who applies and who is entitled to foreclose the 
mortgage shall, by himself or his attorney, petition the superior court 
of the county wherein the mortgaged property is located, which 
petition shall contain a statement of the case, the amount of the 
petitioner’s demand, and a description of the property mortgaged; 


(2) Upon the filing of the petition, the court shall grant a rule 
directing that the principal, the interest, and the costs be paid into 
court. The rule shall be published twice a month for two months or 
served on the mortgagor or his special agent or attorney at least 30 
days prior to the time at which the money is directed to be paid into 
the court; and 


(3) Notwithstanding paragraphs (1) and (2) of this Code section, 
where the land covered by the mortgage shall consist of a single tract 
of land divided by a county line or county lines, the mortgage may be 
foreclosed on the entire tract in either of the counties in which part of 
it is located; but, if the mortgagor shall reside upon the land, the 


mortgage shall be foreclosed in the county of his residence. 


History. 

Laws 1829, Cobb’s 1851 Digest, pp. 570, 
572; Laws 1836, Cobb’s 1851 Digest, p. 
572; Code 1863, § 3866; Code 1868, 
§ 8886; Code 1873, § 3962; Ga. L. 1878- 
79, p. 50, § 1; Code 1882, § 3962; Civil 
Code 1895, § 2748; Civil Code 1910, 
§ 3276; Ga. L. 1920, p. 78, § 1; Code 1933, 
§ 67-201. 


Law reviews. 

For note discussing problems with 
venue in Georgia, and proposing statutory 
revisions to improve the resolution of 
venue questions, see 9 Ga. St. B.J. 254 
(1972). 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SERVICE 
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General Consideration 


Foreclosure consequences of power 
to mortgage. Adams v. Mayor of Rome, 
59 Ga. 765, 1877 Ga. LEXIS 389 (1877). 

Proceeding statutory. — The pro- 
ceeding to foreclose under O.C.G.A. § 44- 
14-180 was statutory, and not an equi- 
table action. Smith v. First Nat’l Bank, 
148 Ga. 543, 85 S.E. 696, 1915 Ga. LEXIS 
513 (1915). 

Locus of land gives jurisdiction. — 
Under O.C.G.A. § 44-14-180 the locus of 
the land gives jurisdiction, and the only 
judgment the court can pass is that the 
lands shall be sold to satisfy the debt. No 
other property can be levied on. DeGive v. 
Lewis, 52 Ga. 588, 1874 Ga. LEXIS 359 
(1874). 

Where judgment is granted in the 
county of the mortgagor’s residence, 
which is not where the land is situated, 
the claimant of the land under a mortgage 
fi. fa. may raise the objection on the trial 
of the claim. Hackenhull v. Westbrook, 53 
Ga. 285, 1874 Ga. LEXIS 465 (1874). 

Venue of attorney’s liens. — A pro- 
ceeding to foreclose an attorney’s lien 
upon real property is to be brought as is a 
proceeding to foreclose a mortgage upon 
property of like kind; and hence the venue 
of such a proceeding is the county wherein 
the land lies as provided for in O.C.G.A. 
§ 44-14-180. McCalla v. Nichols, 102 Ga. 
28, 28 S.E. 988, 1897 Ga. LEXIS 443 
(1897). 

The action fails, where there is a 
total absence of a rule nisi in a mort- 
gage foreclosure, and the mere filing of the 
petition will not suffice to authorize the 
action to be treated as commenced and 
pending. York v. Edwards, 52 Ga. App. 
388, 183 S.E. 339, 1936 Ga. App. LEXIS 
646 (1936). 

Effect of waiver of statutory re- 
quirements. — Waivers by the defendant 
of statutory requirements, of O.C.G.A. 
§§ 44-14-180 and 44-14-181, and consents 
that the rules nisi and absolute may be 
issued and the mortgage finally foreclosed 
at the first term, do not bind third per- 
sons, nor confer such jurisdiction on the 
court as will authorize it to render a final 
judgment of foreclosure at the first term. 
As to third persons such a judgment is 
void. Smith v. First Natl Bank, 148 Ga. 
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543, 85 S.E. 696, 1915 Ga. LEXIS 513 
(1915). 

A petition, under O.C.G.A. § 44-14- 
180 is a pleading and may be amended 
as a pleading. Ledbetter v. McWilliams, 90 
Ga. 43, 15 S.E. 634, 1892 Ga. LEXIS 119 
(1892). 

Foreclosure as action within stat- 
ute of limitations. George v. Gardner, 49 
Ga. 441, 1873 Ga. LEXIS 397 (1873). 

In seeking to foreclose a mortgage 
which on its face appears to be 
barred by the statute of limitations, 
where the desire is to avoid the bar by 
reason of a new promise of partial pay- 
ment, such relieving facts must be alleged 
with sufficient certainty under O.C.G.A. 
§ 44-14-180 to enable the defendant to 
meet the same by plea as well as proof. 
Jesup v. Epping, 66 Ga. 334, 1881 Ga. 
LEXIS 16 (1881). 

Proceedings were not barred by the 
limitations statute. York v. Edwards, 52 
Ga. App. 388, 183 S.E. 339, 1936 Ga. App. 
LEXIS 646 (1936). 

Pendency of proceedings no hin- 
drance to other actions. — The pen- 
dency of proceedings to foreclose a mort- 
gage under O.C.G.A. § 44-14-180, is no 
hindrance to a regular action upon the 
notes to secure which the mortgage was 
given. Juchter v. Boehm, Bendheim & Co., 
63 Ga. 71, 1879 Ga. LEXIS 122 (1879). 

Lack of title in mortgagor. — Where 
the mortgagor of land has no title to it, but 
only a bargain for it, with part payment of 
the purchase money, the mortgagee can- 
not have the aid of a court of equity to 
foreclose the mortgage as against the 
holder of the title, without offering to pay 
the remainder of the purchase money. 
Crummey v. Mechanics’ & Sav. Bank, 30 
Ga. 670, 1860 Ga. LEXIS 167 (1860). 

Debt not due at commencement of 
terms. — Although, when the term com- 
menced at which the rule nisi to foreclose 
was taken, the debt, to secure which the 
mortgage was given, was not due, yet if, 
when the petition and rule nisi were rep- 
resented, the debt had matured and the 
rule nisi was served on the defendant 
more than three months (now 30 days) 
before the next term, at which the money 
due on the mortgage was required to be 
paid; this is all that the mortgagee was 
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entitled to under O.C.G.A. § 44-14-180. 
Hart v. Altmeyer & Co., 74 Ga. 367, 1884 
Ga. LEXIS 393 (1884). 

The evidence in a claim case pending 
a fi. fa. on a mortgage was sufficient to 
show that a rule nisi and a rule absolute 
were granted. Redding v. Anderson, 144 
Ga. 100, 86 S.E. 241, 1915 Ga. LEXIS 71 
(1915). 

No appeal lies from a rule absolute 
awarded by the court for the foreclosure of 
a mortgage. Clifton v. Livor, 24 Ga. 91, 
1858 Ga. LEXIS 162 (1858). 

For discussion of the effect on 
O.C.G.A. § 44-14-180 of certain laws 
not directly amending that section, 
see Swift v. Van Dyke, 98 Ga. 725, 26 S.E. 
59, 1896 Ga. LEXIS 132 (1896). 


Service 


Process compared. — While the rule 
nisi signed by the judge differs from the 
process issued by the clerk in ordinary 
cases, in that there must be personal 
service or service by publication, and the 
leaving of a copy at the defendant’s resi- 
dence is not sufficient, as well as differing 
in other respects, it is nevertheless in 
many respects analogous to regular pro- 
cess. York v. Edwards, 52 Ga. App. 388, 
183 S.E. 339, 1936 Ga. App. LEXIS 646 
(1936). 

Rule is only process. — In a statutory 
proceeding to foreclose a mortgage on re- 
alty, the only “process” that is necessary is 
the rule nisi prescribed by O.C.G.A. § 44- 
14-180, and the only prayer for process 
that is necessary is a prayer for such a 
rule. Smith v. Downing Co., 21 Ga. App. 
741, 95 S.E. 19, 1918 Ga. App. LEXIS 505 
(1918). See also Montgomery v. King, 123 
Ga. 14, 50 S.E. 963, 1905 Ga. LEXIS 360 
(1905). 

Service by publications. — Where 
the plaintiff seeks a judgment in rem, and 
not a judgment in personam, service by 
publication, in accordance with the terms 
of O.C.G.A. § 44-14-180, is no less effec- 
tive than personal service. Smith v. Down- 
ing Co., 21 Ga. App. 741, 95 S.E. 19, 1918 
Ga. App. LEXIS 505 (1918). 

Leaving a copy at defendant’s resi- 
dence. — In cases of foreclosure of mort- 
gages, the service must be personal, or by 
publication under O.C.G.A. § 44-14-180. 
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Service by leaving a copy at the residence 
of the defendant is not sufficient. Dykes v. 
McClung, 74 Ga. 382, 1884 Ga. LEXIS 403 
(1884); Hobby v. Bunch, 83 Ga. 1, 10 S.E. 
113, 1889 Ga. LEXIS 1 (1889); Southern 
States Phosphate & Fertilizer Co. v. 
Clark, 149 Ga. 647, 101 S.E. 536, 1919 Ga. 
LEXIS 354 (1919). 

If the only service of the rule nisi to 
foreclose the mortgage under O.C.G.A. 
§ 44-14-180, was by leaving copy at the 
most notorious place of abode of the defen- 
dant, and there was no personal service, 
this furnished a good ground of defense to 
the foreclosure. Meeks v. Johnson, 75 Ga. 
629, 1885 Ga. LEXIS 190 (1885). 

The service of the rule on a trustee 
to foreclose mortgage on land, is sufficient 
under O.C.G.A. § 44-14-180; and the ces- 
tui que trust need not be made a party. 
Wood v. Nisbet, 20 Ga. 72, 1856 Ga. 
LEXIS 14 (1856). 

Service by an unofficial person is 
not legal under O.C.G.A. § 44-14-180. 
Falvey v. Jones, 80 Ga. 130, 4 S.E. 264, 
1887 Ga. LEXIS 342 (1887); Hobby v. 
Bunch, 83 Ga. 1, 10 S.E. 113, 1889 Ga. 
LEXIS 1 (1889); Montgomery v. King, 123 
Ga. 14, 50 S.E. 963, 1905 Ga. LEXIS 360 
(1905); Southern States Phosphate & Fer- 
tilizer Co. v. Clark, 19 Ga. App. 376, 91 
S.E. 573, 1917 Ga. App. LEXIS 125 (1917); 
Southern States Phosphate & Fertilizer 
Co. v. Clark, 149 Ga. 647, 101 S.E. 536, 
1919 Ga. LEXIS 354 (1919). 

Where the entry of service is signed by 
one assuming to act as deputy sheriff, and 
an affidavit of illegality is interposed al- 
leging that such person is not in fact a 
deputy sheriff, if both the sheriff and the 
person acting as deputy sheriff are not 
made parties to the traverse, there is no 
such attack upon the return as would 
justify a judgment setting it aside, and on 
motion such a ground of illegality should 
be dismissed. Southern States Phosphate 
& Fertilizer Co. v. Clark, 19 Ga. App. 376, 
91 S.E. 573, 1917 Ga. App. LEXIS 125 
(1917). 

Day of serving rule counted. — The 
day on which the rule nisi to foreclose a 
mortgage on land was served should be 
counted. English v. Ozburn, 59 Ga. 392, 
1877 Ga. LEXIS 284 (1877). 

The return day in case of a foreclosure 
of a mortgage on real estate, under 
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O.C.G.A. § 44-14-180, was the day to 
which the rule nisi was returnable. Swint 
v. Milner Banking Co., 30 Ga. App. 733, 
119 S.E. 336, 1923 Ga. App. LEXIS 656 
(1923). 

Late service returnable to next 
term. — Where a rule nisi upon a petition 
to foreclose was issued more than three 
months (now 30 days) before the next 
term of court, at which term the mort- 
gagor was required to pay the money into 
court, and personal service of the rule nisi 
was effected prior to the term at which the 
payment was required to be made, but too 
late to be due service to that term, it 
would go over and become returnable to 
the next succeeding term. Vaughan v. F & 
M Bank, 145 Ga. 338, 89 S.E. 195, 1916 
Ga. LEXIS 310 (1916). 

Where quarterly terms of the superior 
court in a particular county are provided 
for by law, and, a rule nisi on a petition to 
foreclose a mortgage on realty is granted 
at one term under O.C.G.A. § 44-14-180, 
and the first day of the next regular suc- 
ceeding term will occur within less than 
three months (now 30 days) after the 
grant of the rule nisi, it should be made 
returnable to the first term thereafter for 
which lawful service can be had, or the 
next term but one. Southern States Phos- 
phate & Fertilizer Co. v. Clark, 19 Ga. 
App. 376, 91 S.E. 573, 1917 Ga. App. 
LEXIS 125 (1917). 

As in the case of ordinary process served 
an insufficient length of time before the 
appearance term, which O.C.G.A. § 44- 
14-180 makes good for the next succeed- 
ing term, a rule nisi issued upon a petition 
to foreclose a mortgage upon realty, ser- 
vice of which is made prior to the term at 
which the mortgagee is directed to pay the 
money into court, but too late to be due 
service for that term, goes over, and be- 
comes returnable to the next succeeding 
term. York v. Edwards, 52 Ga. App. 388, 
183 S.E. 339, 1936 Ga. App. LEXIS 646 
(1936). 

Effect of defective service. — Where 
service of a rule nisi was acknowledged by 
the mortgagors four days before the rule 
absolute was granted by the court, and the 
judgment absolute recited that the mort- 
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gagors named had “acknowledged service 
on this rule nisi,” such defective service 
did not render the judgment absolute 
void, but voidable. Milltown Lumber Co. v. 
Blitch, 146 Ga. 253, 91 S.E. 62, 1916 Ga. 
LEXIS 694 (1916). 

In the service of a rule nisi issued by the 
judge in proceedings to foreclose an attor- 
ney’s lien on land, analogous to a rule nisi 
in mortgage foreclosure proceedings, the 
service of an ordinary copy instead of a 
certified copy of the rule nisi, especially 
when in effect so provided in the rule nisi, 
does not render the service and proceed- 
ings void. York v. Edwards, 52 Ga. App. 
388, 183 S.E. 339, 1936 Ga. App. LEXIS 
646 (1936). 

A recital of service under O.C.G.A. 
§ 44-14-180, if silent as to the mode of 
service, is to be read in connection with 
the sheriffs return. Hobby v. Bunch, 83 
Ga. 1, 10 S.E. 113, 1889 Ga. LEXIS 1 
(1889). 

Correction of irregularities. — 
Where valid process has been issued with 
an action setting out a cause of action, and 
there has been no sufficient service 
through no fault or laches of the plaintiff 
or plaintiffs attorney, the judge may by 
order provide for the correction of any 
mere irregularity in the process or service; 
and after the perfection of service, even 
though subsequent to the return term, 
such service will relate to the date of the 
filing of the petition, which will be treated 
as the time of commencement of the ac- 
tion. York v. Edwards, 52 Ga. App. 388, 
183 S.E. 339, 1936 Ga. App. LEXIS 646 
(1936). 

Right of creditor of mortgagor to 
show improper service. — Where ser- 
vice was regularly returned as made upon 
a special agent of the mortgagor, a credi- 
tor of the mortgagor could not dispute the 
legality of the service by showing that the 
person served was not in fact a special 
agent, it not appearing that the mortgagor 
had repudiated the service. Flannery & 
Co. v. Baldwin Fertilizer Co., 94 Ga. 696, 
21 S.E. 587, 1894 Ga. LEXIS 276 (1894). 

Attorneys’ liens. — A proceeding to 
foreclose an attorney’s lien upon real prop- 
erty is to be brought as is a proceeding to 
foreclose a mortgage upon land; the pro- 
cess is a rule nisi issued by the court, and 
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not a process issued by the clerk as in 
ordinary cases. Moss v. Strickland, 138 
Ga. 539, 75 S.E. 622, 1912 Ga. LEXIS 604 
(1912); York v. Edwards, 52 Ga. App. 388, 
183 S.E. 339, 1936 Ga. App. LEXIS 646 
(1936). 

Time of rendering judgment on at- 
torney’s lien. — When a petition for 
foreclosure of an attorney’s lien was filed 
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in the superior court during a regular 
term thereof, under O.C.G.A. § 44-14- 
180, and thereafter the defendant ac- 
knowledged due and legal service of such 
proceedings, the court had jurisdiction to 
render a judgment of foreclosure at its 
next succeeding term. Ray v. Hixon, 107 
Ga. 768, 33 S.E. 692, 1899 Ga. LEXIS 149 
(1899). 
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55 Am. Jur. 2d, Mortgages, §§ 629, 630, 
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C.J.S. 
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Provision in land contract against re- 
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the same party, 39 A.L.R. 1485. 
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of mortgage, 41 A.L.R. 732. 

Mortgagor’s statutory right to redeem 
or his right to possession after foreclosure 
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1192. 

Liability of grantee assuming mortgage 
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him, 47 A.L.R. 339. 

Right to litigate validity of tax title in 
suit to foreclose mortgage, 85 A.L.R. 1073. 

Application of rents and profits in hands 
of receiver appointed in mortgage foreclo- 
sure proceedings, to the payment of taxes, 
88 A.L.R. 1352. 

Financial depression as justification of 
moratorium or other relief to mortgagor, 
97 A.L.R. 1123; 104 A.L.R. 375. 


Judicial foreclosure of mortgage as af- 
fecting one who was not personally served 
within jurisdiction and did not appear, as 
regards the value of the property or the 
adequacy of the bid in foreclosure, in a 
subsequent action to enforce his personal 
liability on the obligation secured by the 
mortgage, 120 A.L.R. 1366. 

Personal representatives, or nonlien 
creditors, of deceased mortgagor or of de- 
ceased grantee of premises subject to 
mortgage (with or without assumption of 
mortgage debt), as necessary or proper 
parties to foreclosure suit, 124 A.L.R. 784. 

Waiver by mortgagor, his grantee, etc., 
of statutory provision for exclusive rem- 
edy in respect of mortgage or debt se- 
cured, 146 A.L.R. 1348. 

Bar of limitation against action on debt 
secured by mortgage as affecting suit to 
foreclose mortgage, 161 A.L.R. 886. 

Misstatement in trustee’s or mortgag- 
ee’s report as to amount for which prop- 
erty has been sold under power of sale as 
ground for avoiding sale, 22 A.L.R.2d 979. 

Bankruptcy court’s injunction against 
mortgage or lien enforcement proceedings 
commenced, before bankruptcy, in an- 
other court, 40 A.L.R.2d 663. 

Redemption rights of vendee defaulting 
under executory land sale contract after 
foreclosure sale or foreclosure decree en- 
forcing vendor’s lien or rights, 51 A.L.R.2d 
672. 

Construction of provision in real estate 
mortgage, land contract, or other security 
instrument for release of separate parcels 
of land as payments are made, 41 
A.L.R.3d 7. 
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44-14-181. Proceedings by personal representative when mort- 


gagee deceased. 


If the person entitled to foreclose a mortgage on real estate is dead, 
the application and proceeding to foreclose may be made and pros- 
ecuted by his executor or administrator. 


History. 
Orig. Code 1863, § 3867; Code 1868, 
§ 3887; Code 1873, § 3963; Code 1882, 


§ 3963; Civil Code 1895, § 2744; Civil 
Code 1910, § 3277; Code 1933, § 67-202. 


JUDICIAL DECISIONS 


The administrator of the mortgagee 
is entitled to foreclose at law against the 
administrator of the mortgagor, and the 
heirs of the mortgagor are not necessary 
parties. Dixon v. Cuyler, 27 Ga. 248, 1859 
Ga. LEXIS 47 (1859). 

Foreclosure in administrative ca- 
pacity. — When a mortgage, made to W, 
his heirs and assigns, was transferred by 
W, by written assignment to J as admin- 


istrator of S, deceased, such assignment, if 
properly stamped, conveyed the mortgage 
to the estate, and it became assets in the 
hands of the administrator, and the pro- 
ceedings to foreclose it, must be in the 
name of said J, as administrator and not 
in an individual character. Flagg & Fish v. 
Johnston, 39 Ga. 27, 1869 Ga. LEXIS 165 
(1869). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 1110. 
C.J.S. 

59A C.J.S., Mortgages, § 708 et seq. 
ALR. 

Revivor or other steps necessary in 


event of mortgagee’s death after sale of 
property but before confirmation of sale, 
150 A.L.R. 502. 


44-14-182. Foreclosure by transferee. 


An endorsement to order or in blank by the payee of a mortgage note 
gives the endorsee or the holder for value the right to foreclose the 
mortgage in his own name. A mortgage transferred without written 
assignment may be foreclosed in the name of the mortgagee bringing 
the action for the use of such assignee; and proceedings begun in the 
name of the transferee may be amended by making the mortgagee a 
party before or after the judgment. 


257, 16 S.E. 84 (1892); Burgwyn & Bros. 
Tobacco Co. v. Bentley & Co., 90 Ga. 508, 
16 S.E. 216 (1892), and Setze v. First Nat'l 
Bank, 140 Ga. 603, 79 S.E. 540 (1918). It 


History. 

Civil Code 1895, § 2745; Civil Code 
1910, § 3278; Code 1933, § 67-203. 
History of Section. 


This Code section was codified from the 
decisions of Nicholson v. Whaley, 90 Ga. 


appeared for the first time in the Code of 
1895. 
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Holder of note. — A blank endorse- 
ment of the payee of a mortgage note is 
sufficient to pass the legal title in the note 
and mortgage to the holder thereof, and 
the mortgage may be foreclosed by the 
holder in the holder’s own name. Patillo v. 
Hallet & Davis Piano Co., 26 Ga. App. 327, 
106 S.E. 206, 1921 Ga. App. LEXIS 131 
(1921). 

Holder using mortgagee’s name. — 
The purchaser of notes secured by mort- 
gage may foreclose the mortgage at law by 
using the name of the mortgagee for the 
purchaser’s use, even against the consent 
of the mortgagee, by giving proper indem- 
nity. Calhoun v. Tullass, 35 Ga. 119, 1866 
Ga. LEXIS 173 (1866). 

Transferee foreclosing where first 
foreclosure irregular. — A transferee of 
a mortgage fi. fa. can foreclose the mort- 
gage in own name as transferee, if for any 
reason the first foreclosure on which the fi. 
fa. is based is irregular or defective. Ra- 
gan v. Coley & Bro., 4 Ga. App. 421, 61 
S.E. 862, 1908 Ga. App. LEXIS 321 (1908). 

Amendment of parties. — Although 
the bearer of a mortgage, as such, has no 
right to foreclose it in the bearer’s own 
name, yet where it appears that one so 


proceeding had, in fact, a transfer in writ- 
ing to the bearer personally, the verbal 
inaccuracy in describing the character as 
plaintiff could have been amended. Taylor 
v. Blasingame, 73 Ga. 111, 1884 Ga. 
LEXIS 42 (1884). 

Amendment of judgment after ad- 
journment. — After the adjournment of 
the term at which it was rendered, a 
judgment cannot be amended on the mer- 
its of the cause by reason of facts or 
conditions subsequently  transpiring. 
Richards v. McHan, 139 Ga. 37, 76 S.E. 
382, 1912 Ga. LEXIS 517 (1912). 

Evidence justifying recovery. — In 
an action upon a mortgage note, instituted 
by the payee for the use of an assignee, 
where it appears that the assignee is the 
holder of the legal title, the assignee is the 
real party at interest. Although the peti- 
tion may not be amended by striking the 
name of the nominal party plaintiff and 
substituting therefor the name of the as- 
signee as plaintiff, there may nevertheless 
be a recovery for the plaintiff upon evi- 
dence which sustains only the right of the 
assignee to recover, where such evidence 
has been admitted without objection. 
Carden v. Hall, 34 Ga. App. 806, 131 S.E. 
296, 1926 Ga. App. LEXIS 50 (1926). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, §§ 1017, 

1019. 
C.J.S. 

59 C.J.S., Mortgages, § 352. 
ALR. 

One taking assignment of mortgage in 
payment of or as collateral security for 
prior debt as a bona fide purchaser, 80 
A.L.R. 395. 

Mortgagee’s rights in respect of as- 


sumption clause in deed as affected by 
invalidity or avoidability of clause as be- 
tween grantor and grantee, 100 A.L.R. 
911. 

Personal liability of purchaser of prop- 
erty subject to chattel mortgage, to the 
mortgagee, 100 A.L.R. 1038. 

Release of vendee (or intermediate as- 
signee of vendee’s interest) by subsequent 
dealings between assignee and vendor, 
125 A.L.R. 979. 


44-14-183. Proceedings against personal representative when 


mortgagor deceased. 


When the mortgagor is dead, the proceedings to foreclose the mort- 
gage on real estate may be instituted against his executor or adminis- 


trator. 
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Orig. Code 1863, § 3870; Code 1868, 
§ 3890; Code 1873, § 3966; Code 1882, 
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§ 3966; Civil Code 1895, § 2748; Civil 
Code 1910, § 3281; Code 1933, § 67-204. 


JUDICIAL DECISIONS 


If a mortgagor dies insolvent, and 
there is no administration on mortgagor’s 
estate, and the equity of redemption has 
been sold, the mortgagee may proceed to 
foreclose, in equity, against such pur- 
chaser and the purchaser’s vendees. May 
& Stokes v. Rawson, 21 Ga. 461, 1857 Ga. 
LEXIS 88 (1857). 

Sale. — If, pending a regular proceed- 


ing to foreclose a mortgage upon realty 
given by a testator, the executor validly 
sells the mortgaged property, this will bar 
the rendition of a judgment of foreclosure. 
Reed v. Aubrey, 91 Ga. 435, 17 S.E. 1022, 
1893 Ga. LEXIS 341 (1893). See also New- 
som v. Carlton, 59 Ga. 516, 1877 Ga. 
LEXIS 320 (1877). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 1295. 
C.J.S. 

59 C.J.S., Mortgages, § 550. 

ALR. 

Necessity in suit to foreclose mortgage 
on property of decedent of joining as par- 
ties devisees or heirs of decedent, and 
effect of failure to do so, 119 A.L.R. 807. 


Personal representatives, or nonlien 
creditors, of deceased mortgagor or of de- 
ceased grantee of premises subject to 
mortgage (with or without assumption of 
mortgage debt), as necessary or proper 
parties to foreclosure suit, 124 A.L.R. 784. 


44-14-184. Defense against foreclosure; verification. 


When a rule nisi to foreclose a mortgage on real estate has been 
granted and published or served as required in Code Section 44-14-180, 
the mortgagor or his special agent or attorney may appear at the time 
at which the money is directed to be paid and file his objections to the 
foreclosure of the mortgage and may set up and avail himself of any 
defense which he might lawfully set up in an ordinary action instituted 
on the debt or demand secured by the mortgage and which defense 
shows that the applicant is not entitled to the foreclosure sought or that 
the amount claimed is not due; provided, however, that the facts of the 
defense shall be verified by the affidavit of the mortgagor or his special 
agent or attorney at the time of the filing of the affidavit. 


Civil Code 1895, § 2746; Civil Code 1910, 
§ 3279; Code 1933, § 67-301. 
Law reviews. 


History. 
Laws 1799, Cobb’s 1851 Digest, p. 510; 
Laws 1839, Cobb’s 1851 Digest, p. 572; 


Code 1863, § 3868; Code 1868, § 3888; 
Code 1873, § 3964; Code 1882, § 3964; 


For annual survey of real property law, 
see 57 Mercer L. Rev. 331 (2005). 
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ANALYSIS 


GENERAL CONSIDERATION 
DEFENSES 


General Consideration 


An appeal is not the defendant’s 
remedy where a counteraffidavit filed by 
the defendant to a mortgage foreclosure in 
a justice’s court is dismissed for insuffi- 
ciency because it sets up no defense to the 
foreclosure but constitutes a claim of title 
to the property filed by the defendant 
personally. Wage Earners’ Real Estate Co. 
v. Gaulden, 43 Ga. App. 702, 159 S.E. 910, 
1931 Ga. App. LEXIS 523 (1931). 


Defenses 


Accumulative defenses. — In a pro- 
ceeding to foreclose, it is competent for the 
mortgagor, at the second term, to show 
cause why the rule absolute should not be 
granted, that the mortgage debt is usuri- 
ous, that it is founded upon a gaming 
consideration, or that it was contracted to 
compound a felony, or that the mortgage 
was given under duress or has been re- 
leased, or to avail any other defense which 
goes to show that the mortgagee is not 
“entitled” to a judgment of foreclosure, or, 
that the amount claimed is not due. Dixon 
v. Cuyler, 27 Ga. 248, 1859 Ga. LEXIS 47 
(1859). 

Where a defense is purely equi- 
table, a party is not foreclosed from as- 
serting a right, by suffering judgment at 
law to go against that party by reason of 
sickness. Clifton v. Livor, 24 Ga. 91, 1858 
Ga. LEXIS 162 (1858). 

Property subject to bankruptcy. — 
That mortgaged property is subject to be 
administered in bankruptcy will not en- 
title the mortgagor to resist the adminis- 
tration of it by foreclosure and sale under 
proceedings in the appropriate court of 
the state. Broach v. Powell, 79 Ga. 79, 3 
S.E. 763, 1887 Ga. LEXIS 166 (1887). 

That the defendant has been ad- 
judged a bankrupt, and the property 
covered by the mortgage regularly set 
apart to defendant as defendant’s exemp- 
tion, is not a good plea in bar to the 


foreclosure of said mortgage, where it is 
not alleged that the mortgagee proved the 
lien in the bankrupt court, or that the 
assignee has interfered in any manner 
with the mortgage. Cumming v. Clegg, 52 
Ga. 605, 1874 Ga. LEXIS 364 (1874). See 
also Hatcher v. Jones, 53 Ga. 208, 1874 
Ga. LEXIS 442 (1874). 

A discharge in bankruptcy is no 
defense to the foreclosure of a mortgage 
executed more than four months prior to 
the filing of the petition in bankruptcy, 
when the debt secured by the mortgage 
has not been proved in the bankrupt 
court. Camp v. Young, 119 Ga. 981, 47 S.E. 
560, 1904 Ga. LEXIS 425 (1904). See also 
Evans v. Rounsaville & Bro., 115 Ga. 684, 
42 S.E. 100, 1902 Ga. LEXIS 530 (1902). 

Stay pending bankruptcy determi- 
nation. — A plea interposed to a proceed- 
ing to foreclose a mortgage on land, that, 
pending the proceedings to foreclose, the 
mortgagor was adjudicated a bankrupt, 
and praying that such proceedings be 
stayed until the question of the discharge 
in bankruptcy of the mortgagor is deter- 
mined, is not good. Carter v. Peoples Nat'l 
Bank, 109 Ga. 573, 35 S.E. 61, 1900 Ga. 
LEXIS 263 (1900). 

Homestead. — Where a homestead 
was set apart under the Constitution of 
1868, and a mortgage on the homestead 
property was given in 1898, it was permis- 
sible for the defendant to set up the home- 
stead in defense under O.C.G.A. § 44-14- 
184 to an action to foreclose the mortgage. 
Ach & Co. v. Milam, 118 Ga. 105, 44 S.E. 
870, 1903 Ga. LEXIS 466 (1908). 

In an action against a mortgagor indi- 
vidually to foreclose a mortgage on land, it 
is no defense to the foreclosure that after 
the mortgage was given a part of the land 
covered by the mortgage had been set 
apart to the defendant as the head of a 
family for a homestead. Rathel v. Fort, 134 
Ga. 268, 67 S.E. 417, 1910 Ga. LEXIS 164 
(1910). 

Property subjected to support of 
others. — Where property has been mort- 
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gaged, which is subject to the support of 
the mother of the mortgagors during her 
natural life, and proceedings are insti- 
tuted to foreclose by the mortgagees, there 
is no good legal or equitable ground why 
the mortgages should not be foreclosed, as 
between the mortgagors and mortgagees. 
Colquitt & Baggs v. Tarver, 45 Ga. 631, 
1872 Ga. LEXIS 299 (1872). 

That the land covered by a mortgage 
lien had been set apart to the widow of the 
mortgagor as a year’s support, over objec- 
tions filed by the mortgagee, constituted 
no defense to the foreclosure of the mort- 
gage. Derrick v. Sams, 98 Ga. 397, 25 S.E. 
509, 1896 Ga. LEXIS 52 (1896). 

Lack of title in deceased owner. — 
Where a person executed a mortgage upon 
certain property, that person’s adminis- 
trator is estopped, in an action brought to 
foreclose the mortgage, to plead want of 
title in intestate at the time the mortgage 
was executed. Carter & Woolfolk v. Jack- 
son, 115 Ga. 676, 42 S.E. 46, 1902 Ga. 
LEXIS 527 (1902). 

Forgery of deed in vendor’s title. — 
To the foreclosure of a mortgage on land 
for the purchase money thereof, it was no 
defense that one of the deeds in the ven- 
dor’s title appeared on its face to be a 
forgery; there being no allegation that the 
vendor warranted the title to the vendee, 
nor that there was fraud in the transac- 
tion, nor that any of the purchase money 
had been paid. O’Neal v. Carmichael, 84 
Ga. 511, 11 S.E. 352, 1889 Ga. LEXIS 364 
(1889). 

Trust property mortgaged. — In a 
proceeding to foreclose a mortgage on real 
estate, the mortgagor cannot set up as a 
defense against the mortgagee, that the 
property so mortgaged was trust property, 
and that the mortgagor had no right to 
mortgage it. Boisclair v. Jones, 36 Ga. 499, 
1867 Ga. LEXIS 75 (1867). 

A plea of not indebted, though 
supplemented by the allegation that the 
mortgage “was obtained by fraud on the 
part of the plaintiff,” without alleging the 
particular fraudulent acts relied upon to 
defeat a recovery, is not such an issuable 
defense as prevents the granting of a rule 
absolute. Woods v. Roberts, 97 Ga. 254, 22 
S.E. 986, 1895 Ga. LEXIS 352 (1895). 
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Debt not due. — In view of 0.C.G.A. 
§ 44-14-184 a plea which denied that the 
debt was due, and alleged want of consid- 
eration and fraud in the procurement of 
the draft to secure which the mortgage 
was made, should not have been dis- 
missed on demurrer (now motion to dis- 
miss). Hall v. Davis, 73 Ga. 101, 1884 Ga. 
LEXIS 33 (1884). 

Fraud in procurement of draft. — 
See Hall v. Davis, 73 Ga. 101, 1884 Ga. 
LEXIS 33 (1884). 

Usury. — Upon a rule to foreclose a 
mortgage, the mortgagor may show, by 
way of defense, that the contract upon 
which it was given was usurious. Bailey v. 
Lumpkin, 1 Ga. 392, 1846 Ga. LEXIS 89 
(1846). 

Payment. — A mortgage on land given 
to secure the payment of promissory notes 
cannot, after they have been paid, be 
foreclosed. Ryan v. Rice, 109 Ga. 448, 34 
S.E. 569, 1899 Ga. LEXIS 676 (1899). 

A general allegation in an answer, that 
the mortgagee has paid $50.00 or $60.00 
for which no credit has been given, and 
that the mortgagee is unable to give the 
sum or date of each payment, without 
alleging to whom, or when, or where such 
payments were made, is subject to demur- 
rer (now motion to dismiss). Montgomery 
v. King, 125 Ga. 388, 54 S.E. 135, 1906 Ga. 
LEXIS 173 (1906). 

Payment as jury question. — 
Whether the consideration for which a 
mortgage is alleged to have been executed, 
is bona fide, or merely colorable to defraud 
creditors, or so inadequate as to constitute 
a badge of fraud, is a question of fact for 
the jury. Williams v. C. G.H. Kelsey Hal- 
sted, 6 Ga. 365, 1849 Ga. LEXIS 47 (1849). 

Holder’s title to note invalid. — The 
proceedings were instituted to foreclose a 
mortgage, in the name of the original 
mortgagee, for the use of certain persons 
to whom it was alleged that the security 
notes had been transferred, and no effort 
was made to cut off any defense which the 
mortgagor might have, a mere denial that 
the title to the notes was in the usees, and 
an allegation that they held such notes 
only as securities, did not furnish any 
valid defense to the foreclosure. Montgom- 
ery v. King, 125 Ga. 388, 54 S.E. 135, 1906 
Ga. LEXIS 173 (1906). 
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Setoff. — A mortgagor may plead dam- 
ages arising from a breach of an indepen- 
dent contract, as a setoff in bar of a 
proceeding to foreclose a mortgage on 
land, under O.C.G.A. § 44-14-184. Ma- 
hone v. Elliott, 141 Ga. 214, 80 S.E. 713, 
1914 Ga. LEXIS 177 (1914). See also Al- 
ston v. J.W. Wheatley & Co., 47 Ga. 646, 
1873 Ga. LEXIS 190 (1873). 

In a proceeding to foreclose a chattel 
mortgage, the mortgagor is not entitled to 
plead the defense of setoff in such a sum- 
mary proceeding, since this defense is not 
one which goes to the justice of plaintiffs 
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demand. Glass v. Adams, 44 Ga. App. 487, 
161 S.E. 630, 1931 Ga. App. LEXIS 755 
(1931). 

Judgment improperly rendered. — 
A petition filed by the defendant to set 
aside and vacate a judgment of foreclosure 
improperly rendered, and to enjoin the 
sale of defendant’s property under a levy 
of the execution issued thereon, was not 
subject to a general demurrer (now motion 
to dismiss) in view of O.C.G.A. § 44-14- 
184. Walton v. Wilkinson Bolton Co., 158 
Ga. 13, 123 S.E. 103, 1924 Ga. LEXIS 71 
(1924). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 676. 
C.J.S. 

59A C.J.S., Mortgages, § 700. 

ALR. 

Tender after acceleration clause has be- 
come operative as preventing foreclosure 
of mortgage, 41 A.L.R. 732. 

Judicial foreclosure of mortgage as af- 
fecting one who was not personally served 


within jurisdiction and did not appear, a 
regards the value of the property or the 
adequacy of the bid in foreclosure, in a 
subsequent action to enforce his personal 
liability on the obligation secured by the 
mortgage, 120 A.L.R. 1366. 

Necessity of production of original note 
involved in mortgage foreclosure — 
twenty-first century cases, 86 A.L.R.6th 
411. 


44-14-185. Defenses by third persons; right of purchaser not 
party to foreclosure to go behind judgment. 


If the mortgagor or his special agent or attorney fails to set up a 


defense as provided in Code Section 44-14-184, it shall not be competent 
for any third person to interpose a defense and neither will the court 
itself, of its own motion, do so. However, one who purchases mortgaged 
property prior to the commencement of statutory proceedings to fore- 
close and who is not a party to the proceedings is not bound by the 
judgment of foreclosure and may, when the mortgage fi. fa. is levied, go 
behind the judgment and set up the defense that the mortgage could not 
be legally enforced against him whenever this is necessary and proper 
to establish the claim of title upon which he relies. 


History. decisions in Osborne v. Rice, 107 Ga. 281, 


Orig. Code 1863, § 3869; Code 1868, 
§ 3889; Code 1873, § 3965; Code 1882, 
§ 3965; Civil Code 1895, § 2747; Civil 
Code 1910, § 3280; Code 1933, § 67-302. 
History of Section. 

This Code section is derived from the 


33 S.E. 54 (1899), and Simmerson v. Her- 
ringdine, 166 Ga. 143, 142 S.E. 687 
(1928). 
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In general. — A third person, who is 
not a party to the record, will not be 
permitted to make objections to the fore- 
closure of a mortgage, under O.C.G.A. 
§ 44-14-185, until that person has been 
regularly made a party by the judgment of 
the court but those not parties are not 
concluded by judgment. McDougald v. 
Hall, 3 Ga. 174, 1847 Ga. LEXIS 93 
(1847); Jackson v. Stanford, 19 Ga. 14, 
1855 Ga. LEXIS 14 (1855); Sutton v. Sut- 
ton, 25 Ga. 383, 1858 Ga. LEXIS 83 
(1858); A.J. Williams & Co. v. Terrell, 54 
Ga. 462, 1875 Ga. LEXIS 199 (1875); 
Lilienthal v. Champion, 58 Ga. 158, 1877 
Ga. LEXIS 39 (1877); Frost v. Borders, 59 
Ga. 817, 1877 Ga. LEXIS 407 (1877). 

To set up a cause of action pursuant 
to 0.C.G.A. § 44-14-185 a purchaser of 
mortgaged property must show some rea- 
son why the foreclosure could not have 
been legally enforced as against the pur- 
chaser’s claim of title. Covington v. 
GMAC, 102 Ga. App. 683, 117 S.E.2d 554, 
1960 Ga. App. LEXIS 720 (1960). 

Spouses. — In an action by a wife to 
cancel a deed of conveyance made by her 
to her husband and a mortgage on the 
same property made by her husband to a 
creditor, the wife was not estopped by the 
judgment foreclosing the mortgage upon 
the property in a statutory proceeding by 
the creditor against the husband, she not 
being a party thereto. Simmons Hdwe. Co. 
v. Timmons, 180 Ga. 531, 179 S.E. 726, 
1935 Ga. LEXIS 468 (1935). 

Junior vendees. — A foreclosure of a 
mortgage by the statutory method, to 
which proceeding a junior vendee of the 
land is not a party, while not conclusive on 
such vendee is valid as between the holder 
of the mortgage and the mortgagor. Rob- 
erts v. Atlanta Cem. Ass’n, 146 Ga. 490, 91 
S.E. 675, 1917 Ga. LEXIS 358 (1917). 

Junior mortgagees. — Under 
O.C.G.A. § 44-14-185 which does not re- 
quire or permit a junior mortgagee to 
become a party to a statutory proceeding 
to foreclose the senior mortgage, where 
the property has been sold in such foreclo- 
sure proceedings the remedy of the junior 


mortgagee is by a bill to redeem. American 
Loan & Trust Co. v. Atlanta Elec. Ry., 99 F. 
313, 1899 U.S. App. LEXIS 3450 
(C.C.N.D. Ga. 1899). 

Creditors who are not parties, have 
no right to intervene to prevent a fore- 
closure, by virtue of O.C.G.A. § 44-14- 
185, but they may resort to equity to 
prevent the foreclosure of a fraudulent 
mortgage which jeopardizes their rights. 
Albany & Renssellaer Iron & Steel Co. v. 
Southern Agric. Works, 76 Ga. 135, 1886 
Ga. LEXIS 2 (1886). 

Intervention by noncreditors. — In 
a statutory proceeding by rule nisi to 
foreclose a mortgage, it is not competent 
for parties who claim that property be- 
longing to them has been misappropri- 
ated, and that they have an interest in the 
property of the mortgagor, to intervene as 
defendants to the foreclosure of the mort- 
gage and seek equitable decrees in their 
favor in such proceeding, by reason of 
O0.C.G.A. § 44-14-185. If they have any 
equitable rights, they cannot be thus as- 
serted. Trust Co. v. Sessions, 136 Ga. 862, 
72 S.E. 347, 1911 Ga. LEXIS 257 (1911). 

Defendant estopped from denying 
title. — By virtue of O.C.G.A. § 44-14- 
185 the defendant was estopped by deed 
from denying title to the mortgaged prem- 
ises, and neither defendant nor the court, 
at defendant’s suggestion, could intervene 
for the protection of the rights of a third 
person, who would not be bound by a 
judgment to which defendant was not, and 
could not be made, a party. Hall v. Davis, 
73 Ga. 101, 1884 Ga. LEXIS 33 (1884). 

Aclaimant against a mortgage fi. fa. 
cannot take advantage of the fact that the 
mortgage was foreclosed within 12 
months from the granting of letters of 
administration upon the estate of the de- 
ceased mortgagor. Baker v. Shephard, 30 
Ga. 706, 1860 Ga. LEXIS 179 (1860). 

Collateral attack. — All others, than 
parties or privies, may attack the judg- 
ment of foreclosure whenever and wher- 
ever it comes in their way and may there- 
fore attack it collaterally. Johnston v. 
Crawley, 22 Ga. 348, 1857 Ga. LEXIS 157 
(1857). 
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RESEARCH REFERENCES 


ALR. 

One taking assignment of mortgage in 
payment of or as collateral security for 
prior debt as a bona fide purchaser, 80 
A.L.R. 395. 

Judicial foreclosure of mortgage as af- 
fecting one who was not personally served 


44-14-186. Jury trial. 


within jurisdiction and did not appear, a 
regards the value of the property or the 
adequacy of the bid in foreclosure, in a 
subsequent action to enforce his personal 
liability on the obligation secured by the 
mortgage, 120 A.L.R. 1366. 


When proceedings to foreclose a mortgage shall be instituted and a 
defense shall be set up thereto, the issue shall be submitted to and tried 


by a jury. 


History. 

Orig. Code 1863, § 3871; Code 1868, 
§ 3891; Code 1873, § 3967; Code 1882, 
§ 3967; Civil Code 1895, § 2749; Civil 
Code 1910, § 3282; Code 1933, § 67-303. 


Cross references. 
Juries, § 15-12-1 et seq. 


JUDICIAL DECISIONS 


At what term issue tried. — Where a 
rule nisi on a petition to foreclose in the 
superior court directed that the money 
due on the mortgage be paid into court on 
or before the first day of the term next 
immediately succeeding the term at which 
it was granted, and the rule was served on 


the defendant at least three months (now 
30 days) before the term designated for 
the payment, the issue made by a defense 
filed at that term was triable at that term. 
Lankford v. Peterson, 20 Ga. App. 147, 92 
S.E. 764, 1917 Ga. App. LEXIS 757 (1917). 


RESEARCH REFERENCES 


ALR. 

Tender after acceleration clause has be- 
come operative as preventing foreclosure 
of mortgage, 41 A.L.R. 732. 


Right to jury trial of issues as to per- 
sonal judgment for deficiency in suit to 
foreclose mortgage, 112 A.L.R. 1492. 


44-14-187. Judgment; sale of mortgaged property. 


When the mortgagor, after being directed so to do, fails to pay the 
principal, interest, and costs as required by Code Section 44-14-230 and 
fails to set up and sustain his defense against the foreclosure of the 
mortgage, the court shall give judgment for the amount which may be 
due on the mortgage and shall order the mortgaged property to be sold 
in the manner and under the same regulations which govern sheriffs’ 
sales under execution. 


History. 
Laws 1790, Cobb’s 1851 Digest, p. 571; 


Code 1863, § 3872; Ga. L. 1866, p. 25, § 1; 
Code 1868, § 3892; Code 1873, § 3968; 
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Code 1882, § 3968; Civil Code 1895, 
§ 2750; Civil Code 1910, § 3283; Code 
1933, § 67-401. 


PROPERTY 


44-14-187 


JUDICIAL DECISIONS 


Conclusiveness of judgment. — Or- 
dinarily a judgment of foreclosure bars 
only the rights of the mortgagor, the mort- 
gagor’s heirs and legal representatives. 
Howard v. Gresham, 27 Ga. 347, 1859 Ga. 
LEXIS 71 (1859). 

A decree foreclosing a mortgage is con- 
clusive upon the defendant in the bill, and 
upon any purchaser from defendant who 
purchased after the decree was rendered. 
Gunn v. Wades, 62 Ga. 20, 1878 Ga. 
LEXIS 290 (1878). 

The foreclosure of a mortgage is 
conclusive between parties and privies, 
and in a subsequent controversy between 
them evidence is not admissible to go 
behind the judgment of foreclosure. 
Spinks v. Glenn, 67 Ga. 744, 1881 Ga. 
LEXIS 270 (1881). 

Amendment to rule absolute to show 
credits is not allowed. Cherry v. Home 
Bldg. & Loan Ass’n, 57 Ga. 361, 1876 Ga. 
LEXIS 122 (1876). 

Impeachment of judgment. — Upon 
the trial of a claim case, where the claim- 
ant claims through a judgment of foreclo- 
sure of mortgage, made by the defendant 
in execution to defendant’s vendor, the 
plaintiff in execution may impeach that 
judgment and mortgage, and prove it 
fraudulent on the trial. Williams v. Mar- 
tin, 7 Ga. 377, 1849 Ga. LEXIS 150 (1849). 

Burden of proof in impeachment. — 
Where on its face a mortgage fi. fa. is 
valid, the burden of proving that it was 
based on an invalid judgment of foreclo- 
sure is on the claimant. Redding v. Ander- 
son, 144 Ga. 100, 86 S.E. 241, 1915 Ga. 
LEXIS 71 (1915). 

Ajudgment foreclosing a mortgage, 
is not within O.C.G.A. § 9-12-61 provid- 
ing for the dormancy of judgments. Butt v. 
Maddox, 7 Ga. 495, 1849 Ga. LEXIS 169 
(1849); Horton v. Clark, 40 Ga. 412, 1869 
Ga. LEXIS 109 (1869); Redding v. Ander- 
son, 144 Ga. 100, 86 S.E. 241, 1915 Ga. 
LEXIS 71 (1915). 

Sufficiency of judgment. — A judg- 
ment of foreclosure of real estate which 


substantially complies with O.C.G.A. 
§ 44-14-187 is sufficient. Dickerson v. 
Powell, 21 Ga. 143, 1857 Ga. LEXIS 20 
(1857). 

On the trial of a rule to foreclose a 
mortgage, the main question is, whether 
the plaintiff is entitled to recover, as re- 
spects the mortgaged property title debt 
which the mortgage describes, and if not 
the whole, how much of it. A verdict for so 
many dollars as principal, with interest, is 
sufficiently formal and full. O.C.G.A. 
§ 44-14-187 directs what judgment is to 
be rendered by way of rule absolute in the 
foreclosure proceeding. Byrd v. Turpin, 62 
Ga. 591, 1879 Ga. LEXIS 580 (1879). 

Court’s judgment without jury. — 
When the mortgagor, upon proceedings to 
foreclose a mortgage, fails to pay the 
money into court as directed by the rule 
nisi duly served upon the mortgagor, and 
also fails to set up and maintain any 
defense against the foreclosure of the 
mortgage, there is, in such case, no issue 
for trial by jury, and it is the province of 
the court, upon hearing competent and 
sufficient evidence, to render judgment 
under O.C.G.A. § 44-14-187 for the 
amount which may be due on such mort- 
gage and to order the mortgaged property 
sold. Ray v. Atlanta Banking Co., 110 Ga. 
305, 35 S.E. 117, 1900 Ga. LEXIS 389 
(1900). See also Sutton v. Gunn, 86 Ga. 
652, 12 S.E. 979, 1891 Ga. LEXIS 38 
(1891). 

Levy on property in possession of 
third person. — It is not a trespass for a 
sheriff to levy a mortgage fi. fa. upon the 
mortgaged property named in the process, 
in the possession of a third person and 
held by that person adversely to the mort- 
gagor — in such a case the sheriff has no 
discretion, but must levy at all events. 
Wallace v. Holly, 18 Ga. 389, 1853 Ga. 
LEXIS 99 (1853). 

Property described in levy. — 
Whether the property described in the 
levy was the same as that described in the 
mortgage and the rule absolute was a 
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question of fact and not of law. Ray v. 
Atlanta Banking Co., 110 Ga. 305, 35 S.E. 
117, 1900 Ga. LEXIS 389 (1900). 

Effect of omissions on levy. — Where 
the sheriff, while making the levy, omitted 
to recite that the land was levied upon as 
the property of the defendant named in 
the execution, the levy was not for that 
reason void, or inadmissible upon the trial 
of a claim case between the plaintiff in 
execution and a third person. Thorton v. 
Ferguson, 133 Ga. 825, 67 S.E. 97, 144 
Am. St. Rep. 226 (1910). 

Rights of purchaser at sale. — A 
bona fide purchaser of land under a mort- 
gage fi. fa. will be protected in title, not- 
withstanding any irregularity in the pro- 
ceeding of the foreclosure. DeLorme v. 
Pease, 19 Ga. 220, 1856 Ga. LEXIS 162 
(1856). 

Where property sold under a void 
foreclosure of a mortgage as the prop- 
erty of a mortgagor, has been purchased at 
sheriffs sale, and the purchase money 
applied to the payment of the mortgage, 
and the sale and purchase are afterwards 
set aside and declared void, the purchaser 
can be subrogated to the rights which the 
mortgagee originally had to have the 
mortgage foreclosed and the property 
therein conveyed sold in discharge of the 
lien of the mortgage. Dutcher v. Hobby, 86 
Ga. 198, 12 S.E. 356, 1890 Ga. LEXIS 212 
(1890). 

Bona fide purchaser in possession 
for four years. — Judgments on foreclo- 
sure of mortgages are not within the pro- 
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visions of O.C.G.A. § 9-12-93, providing 
that a bona fide purchase of real property 
and possession for four years discharges 
the property “from the lien of any judg- 
ment against the person from whom he 
purchased.” Redding v. Anderson, 144 Ga. 
100, 86 S.E. 241, 1915 Ga. LEXIS 71 
(1915). 

Resale. — Where, under the express or 
implied terms of a sale, the purchase price 
was to be paid upon delivery of the goods, 
and the vendor, without collecting the 
purchase price, nevertheless proceeded to 
make delivery in pursuance of the con- 
tract, and the vendee, after such delivery, 
proceeded to resell the goods to a bona fide 
purchaser for value, the rights of such 
innocent third person were governed by 
the provisions of O.C.G.A. §§ 44-14-187 
through 44-14-189 relative to conditional 
sales, and the vendor could recover the 
goods from such innocent purchaser, 
where the terms of sale had not been 
reduced to writing and recorded as re- 
quired by these sections. Brumby Chair 
Co. v. City of Columbus, 46 Ga. App. 163, 
167 S.E. 221, 1932 Ga. App. LEXIS 90 
(1932). 

Rights of mortgagor’s creditors. — 
It was held under O.C.G.A. § 44-14-187 
that if a mortgage debt be infected with 
usury, and the mortgagor is insolvent, it is 
the equitable right of a creditor of the 
mortgagor to compel the mortgagee to 
purge the claim of the usury charged their 
common debtor. Parker v. Barnesville Sav. 
Bank, 107 Ga. 650, 34 S.E. 365, 1899 Ga. 
LEXIS 116 (1899). 


RESEARCH REFERENCES 


Am. Jur. 
Forms. 

18 Am. Jur. Pleading and Practice 
Forms, Mortgages, § 41. 

ALR. 

Priority as between judgment entered 
and deed or mortgage filed on same day, 
37 A.L.R. 268. 

Financial depression or lack of market 
as ground for enjoining sale under a mort- 
gage or deed of trust to secure debts, 82 
A.L.R. 976; 90 A.L.R. 1330; 94 A.L.R. 
1352; 96 A.L.R. 853; 97 A.L.R. 1123; 104 
A.L.R. 375. 

Protection of mortgagor or owner of 


Pleading and Practice 


mortgaged property, on foreclosure sale, 
by fixing upset or minimum price, requir- 
ing credit of specified amount on mortgage 
debt, or denying or limiting amount of 
deficiency judgment, 85 A.L.R. 1480; 89 
A.L.R. 1087; 90 A.L.R. 1330; 94 A.L.R. 
1352; 96 A.L.R. 853; 97 A.L.R. 1123; 104 
A.L.R. 375. 

Mortgagor in possession as liable to 
receiver for occupational rent; right to 
receiver as affected by mortgagor being in 
possession, 91 A.L.R. 1236. 

Remedy of, and damages recoverable by, 
mortgagor in case of a premature sale 
under mortgage, 97 A.L.R. 1059. 
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Insurance: mortgagor or privy as sole 
and unconditional owner after judgment 
of foreclosure and during redemption pe- 
riod, 107 A.L.R. 1201. 

Right of creditor or mortgagee to re- 
deem from his own sale, 108 A.L.R. 993. 

Personal liability to mortgagor, as dis- 
tinguished from mortgagee, of vendee of 
mortgaged premises who does not in 
terms assume or agree to pay mortgage, 
111 A.L.R. 1114. 

Reacquisition by mortgagor, or his 
grantee, of the title through foreclosure of 
first mortgage as affecting rights under a 
second mortgage to which the property 
was subject before the foreclosure, 111 
A.L.R. 1285. 

Judicial foreclosure of mortgage as af- 
fecting one who was not personally served 
within jurisdiction and did not appear, as 
regards the value of the property or the 
adequacy of the bid in foreclosure, in a 
subsequent action to enforce his personal 
liability on the obligation secured by the 
mortgage, 120 A.L.R. 1366. 

Rights and remedies of mortgagee 
where mortgaged property is bid in on 
foreclosure as less than mortgage debt 
and it is redeemed by mortgagor or lat- 
ter’s grantee, 128 A.L.R. 796. 

Price obtained at foreclosure sale as 
affecting liability of guarantor of mort- 
gage debt, 128 A.L.R. 975. 
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Creditor or encumbrancer redeeming 
from mortgage sale as acquiring title and 
rights of sale purchaser, 135 A.L.R. 196. 

Revivor or other steps necessary in 
event of mortgagee’s death after sale of 
property but before confirmation of sale, 
150 A.L.R. 502. 

Redemption by trustee or beneficiaries 
from mortgage foreclosure sale, 159 
A.L.R. 477. 

Redemption rights of vendee defaulting 
under executory land sale contract after 
foreclosure sale or foreclosure decree en- 
forcing vendor’s lien or rights, 51 A.L.R.2d 
672. 

Foreclosure sale of mortgaged real es- 
tate as a whole or in parcels, 61 A.L.R.2d 
505. 

Rights of holder of “first refusal” option 
on real property in event of sale at fore- 
closure or other involuntary sale, 17 
A.L.R.3d 962. 

Mortgages effect upon obligation of 
guarantor or surety of statute forbidden, 
or restricting deficiency judgment, 49 
A.L.R.3d 554. 

Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase price as against subsequent credi- 
tors of or purchasers from vendor, 82 
A.L.R.3d 1040. 


44-14-188. Effect of judgment on one purchasing during pen- 
dency of proceedings. 


After proceedings to foreclose the mortgage have been begun, a 
purchaser from the mortgagor shall be bound by the judgment of 


foreclosure. 


History. 

Civil Code 1895, § 2376; Civil Code 
1910, § 3269; Code 1938, § 67-402. 
History of Section. 

This Code section was codified from the 
decision of Stokes v. Maxwell, 59 Ga. 78 
(1877), which held that the purchaser of 


land subject to the lien of the mortgage, 
who buys after the mortgagor has been 
sued and served with the rule nisi to 
foreclose the mortgage, will be concluded 
by the judgment of foreclosure, although 
the mortgagor was not served until after 
the term to which the rule was returnable. 


JUDICIAL DECISIONS 


Rights of one who purchases prior 
to commencement of proceedings. — 
One who purchases mortgaged property, 


prior to the commencement of statutory 
proceedings to foreclose, and who is not a 
party to such proceedings, is not bound by 
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the judgment of foreclosure, and may, 
when the mortgage fi. fa. is levied, go 
behind the judgment and set up that the 
mortgage was barred by the statute of 
limitations at the date of the filing of the 
petition to foreclose. Washington Exch. 
Bank v. Holland & Co., 121 Ga. 305, 48 
S.E. 912, 1904 Ga. LEXIS 123 (1904). 
Resale. — Where, under the express or 
implied terms of a sale, the purchase price 
was to be paid upon delivery of the goods, 
and the vendor, without collecting the 
purchase price, nevertheless proceeded to 
make delivery in pursuance of the con- 
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tract, and the vendee, after such delivery, 
proceeded to resell the goods to a bona fide 
purchaser for value, the rights of such 
innocent third person were governed by 
the provisions of O.C.G.A. §§ 44-14-187 
through 44-14-189 relative to conditional 
sales, and the vendor could recover the 
goods from such innocent purchaser, 
where the terms of sale had not been 
reduced to writing and recorded as re- 
quired by these sections. Brumby Chair 
Co. v. City of Columbus, 46 Ga. App. 163, 
167 S.E. 221, 1932 Ga. App. LEXIS 90 
(1932). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 1240. 
ALR. 

Reacquisition by mortgagor, or his 
grantee, of the title through foreclosure of 


first mortgage as affecting rights under a 
second mortgage to which the property 
was subject before the foreclosure, 111 
A.L.R. 1285. 


44-14-189. Rights of purchaser at void or irregular sale. 


A purchaser at a void or irregular judicial sale under the foreclosure 
of a mortgage shall succeed to all of the interests of the mortgagee. 


History. 

Civil Code 1895, § 5471; Civil Code 
1910, § 6076; Code 1933, § 67-403. 
History of Section. 

This Code section is a codification of the 


principle enunciated in Dutcher v. Hobby, 
86 Ga. 198, 12 S.E. 356, 22 Am. St. R. 444, 
10 L.R.A. 472 (1890). 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-189 is based on the 
doctrine of subrogation. Ashley v. 
Cook, 109 Ga. 653, 35 S.E. 89, 1900 Ga. 
LEXIS 279 (1900). 

For a discussion of the doctrine of 
subrogation, see Wilkins, Neely & Jones 
v. Gibson, 113 Ga. 31, 38 S.E. 374, 1901 
Ga. LEXIS 150 (1901); Hiers v. Exum, 158 
Ga. 19, 122 S.E. 784, 1924 Ga. LEXIS 72 
(1924). 

O.C.G.A. § 44-14-189 included sales 
under a judgment which set up a special 
lien granted by a security deed. Ashley v. 
Cook, 109 Ga. 653, 35 S.E. 89, 1900 Ga. 
LEXIS 279 (1900). See also Ray v. Pitman, 
119 Ga. 678, 46 S.E. 849, 1904 Ga. LEXIS 
330 (1904) and Hamilton v. Rogers, 126 
Ga. 27, 54 S.E. 926, 1906 Ga. LEXIS 305 
(1906). 


O.C.G.A. § 44-14-189 does not apply 
where the purchasers at the void judicial 
sale were the mortgagees in the mortgage 
which was foreclosed. Kirland v. Gaskins, 
Paulk & Co., 20 Ga. App. 235, 92 S.E. 965, 
1917 Ga. App. LEXIS 830 (1917). 

Foreclosure for benefit of pur- 
chaser. — The purchaser at a void sale 
under a power in a mortgage may have 
the mortgage foreclosed for the purchas- 
er’s benefit. Wilkins v. McGehee, 86 Ga. 
764, 13 S.E. 84, 1891 Ga. LEXIS 60 
(1891). 

Resale. — Where, under the express or 
implied terms of a sale, the purchase price 
was to be paid upon delivery of the goods, 
and the vendor, without collecting the 
purchase price, nevertheless proceeded to 
make delivery in pursuance of the con- 
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tract, and the vendee, after such delivery, 
proceeded to resell the goods to a bona fide 
purchaser for value, the rights of such 
innocent third person were governed by 
the provisions of O.C.G.A. §§ 44-14-187 
through 44-14-189 relative to conditional 
sales, and the vendor could recover the 


PROPERTY 


44-14-190 


goods from such innocent purchaser, 
where the terms of sale had not been 
reduced to writing and recorded as re- 
quired by these sections. Brumby Chair 
Co. v. City of Columbus, 46 Ga. App. 163, 
167 S.E. 221, 1932 Ga. App. LEXIS 90 
(1932). 


RESEARCH REFERENCES 


Am. Jur. 
Forms. 

23 Am. Jur. Pleading and Practice 
Forms, Subrogation, § 2. 


Pleading and Practice 


ALR. 

Rights in mortgage security, of mortgagor or 
intermediate grantee who pays the mortgage 
debt after conveying the property, 2 A.L.R. 242. 


44-14-190. Disposition of proceeds. 


The money arising from the sale of mortgaged property sold under 
the regulations prescribed in this part shall be paid to the person 
foreclosing the mortgage unless claimed by some other lien which by 
law has priority of payment over the mortgage; and, when there is any 
surplus after paying off the mortgage and other liens, the surplus shall 


be paid to the mortgagor or his agent. 


History. 

Laws 1799, Cobb’s 1851 Digest, p. 571; 
Code 1863, § 3873; Code 1868, § 3893; 
Code 1873, § 3969; Code 1882, § 3969; 
Civil Code 1895, § 2751; Civil Code 1910, 
§ 3284; Code 1933, § 67-501. 


Law reviews. 
For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 


JUDICIAL DECISIONS 


Oldest lien has priority. — The mort- 
gagee, having the oldest lien, was equita- 
bly entitled to have the proceeds in the 
hands of the sheriff applied thereto. Win- 
ter v. Garrard, 7 Ga. 183, 1849 Ga. LEXIS 
120 (1849). See also Thomson v. McCordel, 
27 Ga. 273, 1859 Ga. LEXIS 53 (1859). 

Payment of surplus. — Grantee of 
deeds to secure debt had to pay to grant- 
ors the surplus from a foreclosure sale of 
two properties to the grantee’s agent and 
a subsequent transfer of the properties to 
third parties for profit. Tower Fin. Servs., 
Inc. v. Smith, 204 Ga. App. 910, 423 S.E.2d 
257, 1992 Ga. App. LEXIS 1276 (1992), 
cert. denied, No. $92C1381, 1992 Ga. 
LEXIS 821 (Ga. Oct. 2, 1992). 

Second mortgage referring to older 
mortgage. — A first mortgage was en- 


titled to priority over a second which re- 
cited that there was an older mortgage on 
the same property, in a distribution of the 
proceeds of the mortgaged property, raised 
at a sale made by a receiver. Kiser & Co. v. 
Carrollton Dry Goods Co., 96 Ga. 760, 22 
S.E. 303, 1895 Ga. LEXIS 184 (1895). 

Two mortgages executed on the 
same day are of equal date, and if both 
are recorded in time, are entitled to share 
pro rata in a fund not sufficient to satisfy 
them both. The law will not note fractions 
of a day except to prevent injustice, and in 
cases specially provided for by law. Rus- 
sell v. C.D. Carr & Co., 38 Ga. 459, 1868 
Ga. LEXIS 110 (1868). 

Where facts apparent on the faces of 
mortgages executed on same day show 
that it was the intention of the parties to 
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give the preference to one over the others, 
that lien so preferred will be enforced. 
Coleman & Co. v. Carhart, 74 Ga. 392, 
1884 Ga. LEXIS 407 (1884). 

When there is a fund in court on 
which a judgment creditor can lay hands 
without trouble, expense or delay, a court 
of equity will not, at the instance of other 
creditors, holding junior mortgage liens 
on the fund, force the judgment creditor to 
proceed with a judgment against property 
in the hands of third persons, where the 
judgment creditor must encounter ex- 
pense and delay in collecting the debt. 
Behn & Foster v. William H. Young & Co., 
21 Ga. 207, 1857 Ga. LEXIS 38 (1857). 

Judgment obtained between mort- 
gage and novation. — On a rule for 
distribution of money in the sheriffs 
hands, judgments junior to mortgages to a 
party will prevail over a mortgage fi. fa. 
junior to the judgments and founded on a 
mortgage to that party, alleged to have 
been given in renewal of the former mort- 
gages, but shown by the record to be a 
novation. Williams & Co. v. Donalson, 84 
Ga. 593, 10 S.E. 1015, 1890 Ga. LEXIS 
297 (1890). 

Judgment younger than mortgage 
but older than general judgment on 
same. — The owner of a mortgage on 
realty did not foreclose the mortgage, but 
obtained a general judgment on the debt 
secured by it, and the property embraced 
in the mortgage was sold by the sheriff. 
Another creditor, who had a judgment 
younger than the mortgage but older than 
the general judgment brought a rule 
against the sheriff for distribution of the 
funds realized from the sale of the prop- 
erty and the fund was properly awarded to 
the older of the two judgments. Thomas- 
ville Live Stock Co. v. Burney, 19 Ga. App. 
703, 91 S.E. 1062, 1917 Ga. App. LEXIS 
314 (1917). 

Creditor holding bonds as collat- 
eral. — At a time subsequent to the 
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deposit of bonds with a creditor as collat- 
eral, the creditor became the purchaser of 
the bonds under circumstances which ren- 
dered void the transaction culminating in 
a sale of the bonds to the creditor. If the 
sale was void, the holder of the bonds 
claiming to be the purchaser was rel- 
egated to the position of holder of the 
bonds as collateral security, and as such 
was the proper beneficiary in the proceed- 
ings to foreclose the trust deed to secure 
the payment of the bonds. Valdosta M. & 
W.R.R. v. Valdosta Bank & Trust Co., 144 
Ga. 761, 87 S.E. 1083, 1916 Ga. LEXIS 
121 (1916). 

Damages for wrongful foreclosure. 
— Measure of damages for wrongful fore- 
closure was the fair market value of the 
property foreclosed rather than the full 
bid price at a foreclosure sale to an agent 
of the grantee, in light of the grantee’s 
subsequent sale of the property to a good 
faith purchaser which prevented the 
grantors from redeeming their equity. 
Tower Fin. Servs., Inc. v. Smith, 204 Ga. 
App. 910, 423 S.E.2d 257, 1992 Ga. App. 
LEXIS 1276 (1992), cert. denied, No. 
$92C1381, 1992 Ga. LEXIS 821 (Ga. Oct. 
2, 1992). 

In a suit brought by a purchaser seek- 
ing damages for wrongful foreclosure of 
certain real property after two foreclosure 
sales, the trial court erred in granting the 
second foreclosing bank attorney fees un- 
der O.C.G.A. § 9-15-14, based on frivolous 
litigation since the second bank had 
knowledge of the purchaser’s acquisition 
of the property via the first foreclosure, 
therefore, the purchaser’s suit did not lack 
substantial justification as to the second 
bank and the second bank’s failure to 
provide proper notice of the sale to the 
purchaser. Roylston v. Bank of Am., N.A., 
290 Ga. App. 556, 660 S.E.2d 412, 2008 
Ga. App. LEXIS 371 (2008). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 778. 
Am. Jur. Pleading and Practice 
Forms. 

18 Am. Jur. Pleading and Practice 
Forms, Mortgages, § 232. 


C.J.S. 
59A C.J.S., Mortgages, §§ 960, 961. 


ALR. 


Garnishment of money in escrow, 10 


A.L.R. 741. 


Taxes not ascribable to property sold as 
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a charge on proceeds of judicial or foreclo- 
sure sale, 58 A.L.R. 1220. 

Financial depression or lack of market 
as ground for enjoining sale under a mort- 
gage or deed of trust to secure debt, 82 
A.L.R. 976; 90 A.L.R. 1330; 94 A.L.R. 
1352; 96 A.L.R. 853; 97 A.L.R. 1123; 104 
A.L.R. 375. 

Protection of mortgagor or owner of 
mortgaged property, on foreclosure sale, 
by fixing upset or minimum price, requir- 
ing credit of specified amount on mortgage 
debt, or denying or limiting amount of 
deficiency judgment, 89 A.L.R. 1087; 90 
A.L.R. 1330; 94 A.L.R. 1352; 96 A.L.R. 
853; 97 A.L.R. 1123; 104 A.L.R. 375. 

Personal liability to mortgagor, as dis- 
tinguished from mortgagee, of vendee of 
mortgaged premises who does not in term 
assume or agree to pay mortgage, 111 
A.L.R. 1114. 

Rights in respect of surplus arising 
upon foreclosure sale of entire property 
covered by first mortgage, as between ju- 
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nior mortgagee of part of the property, and 
holders of liens upon other part subject to 
first mortgage, 119 A.L.R. 1109. 

Rights and remedies of mortgagee 
where mortgaged property is bid in on 
foreclosure as less than mortgage debt 
and it is redeemed by mortgagor or lat- 
ter’s grantee, 128 A.L.R. 796. 

Right of true owner to recover proceeds 
of sale or lease of real property made by 
another in the belief that he was the 
owner of the property, 133 A.L.R. 1443. 

Constitutionality of statute which in 
effect limits judgment after crediting 
thereon fair market value of property pur- 
chased by him at execution sale, 144 
A.L.R. 858. 

Rights in respect of proceeds of an 
award in eminent domain proceedings 
made after mortgage foreclosure sale, 170 
A.L.R. 272. 

Recognition of action for damages for 
wrongful foreclosure — general views, 81 
A.L.R.6th 161. 


44-14-191. Treatment of proceeds of sale when debt due in 
installments. 


If the mortgage is given to secure a debt due by installments and is 
foreclosed before any one of the installments falls due and there is a 
surplus of funds as provided in Code Section 44-14-190, the court may 
retain the funds or order them to be invested to meet the unpaid 


installments. 


History. 
Orig. Code 1863, § 3874; Code 1868, 
§ 3894; Code 1873, § 3970; Code 1882, 


§ 3970; Civil Code 1895, § 2752; Civil 
Code 1910, § 3285; Code 1933, § 67-502. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

55 Am. Jur. 2d, Mortgages, § 785. 
ALR. 

Right of holder of interest coupons 
through one who had guaranteed their 
payment to share with holder of principal 
obligation in proceeds of mortgage secu- 
rity, 41 A.L.R. 1254. 

Financial depression or lack of market 
as ground for enjoining sale under a mort- 
gage or deed of trust to secure debt, 82 
A.L.R. 976; 90 A.L.R. 1330; 94 A.L.R. 


1352; 96 A.L.R. 853; 97 A.L.R. 1123; 104 
A.L.R. 375. 

Protection of mortgagor or owner of 
mortgaged property, on foreclosure sale, 
by fixing upset or minimum price, requir- 
ing credit of specified amount on mortgage 
debt, or denying or limiting amount of 
deficiency judgment, 89 A.L.R. 1087; 90 
A.L.R. 1330; 94 A.L.R. 1352; 96 A.L.R. 
853; 97 A.L.R. 1123; 104 A.L.R. 375. 

Excess of payment for one period as 
applicable to subsequent period under 
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contract or mortgage providing for peri- 
odic payments, 89 A.L.R.3d 947. 
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Part 3 


FORECLOSURE OF DEEDS TO SECURE DEBT, PURCHASE CoNTRACTS, AND BONDS 
FOR TITLE 


JUDICIAL DECISIONS 


Priority. — As between secured credi- 
tors in a real property senior creditor 
foreclosure situation, junior creditors’ 
rights are only as protected under the 
foreclosure requirements. Chattanooga 


Fed. Sav. & Loan Ass’n v. Northwest Rec- 
reational Activities, Inc., 4 B.R. 33, 1980 
Bankr. LEXIS 5709 (Bankr. N.D. Ga. 
1980). 


RESEARCH REFERENCES 


ALR. 

Reservation of vendor’s lien as prevent- 
ing severance of estate in mineral from 
estate in surface by deed otherwise having 
that effect, 29 A.L.R. 618. 

Jurisdiction of court in suit to foreclose 
mortgage securing issue of bonds to pass 
upon proposed reorganization plan, 109 
A.L.R. 1139. 


Rights in proceeds of vehicle collision 
policy, under “loss-payable” clause, of con- 
ditional seller, chattel mortgagee, or the 
like, of vehicle where there has been im- 
proper repossession or foreclosure after 
the damage, 46 A.L.R.2d 992. 

Foreclosure sale of mortgaged real es- 
tate as a whole or in parcels, 61 A.L.R.2d 
505. 


44-14-210. Execution and recordation of quitclaim deed follow- 
ing judgment; levy and sale; disposition of proceeds; 
notice. 


(a) In cases where a contract to purchase or a bond for title has been 
made, where purchase money has been partly paid, or where a deed to 
secure a debt has been executed and the purchase money or secured 
debt has been reduced to judgment by the payee, assignee, or holder of 
the debt, the holder of the legal title or, if dead, his executor or 
administrator, without order of any court, shall make and execute to the 
defendant in fi. fa. or, if he is dead, to his executor or administrator a 
quitclaim conveyance to the real or personal property and shall file and 
have the quitclaim conveyance recorded in the clerk’s office. Thereupon, 
the property may be levied upon and sold as other property of the 
defendant; and the proceeds shall be applied to the payment of the 
judgment or, if there are conflicting claims, the proceeds shall be 
applied as determined in proceedings had for that purpose. 


(b) In all cases provided for in subsection (a) of this Code section, 
notice of the levy and time of sale shall be given by the levying officer to 
the vendor or holder of the title given to secure the debt, if known, and 
also to the defendant in fi. fa. and, in case of death, to their legal 
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representatives. Depositing a properly addressed and stamped letter in 
the post office shall be deemed sufficient notice under this subsection. 


History. 

Laws 1847, Cobb’s 1851 Digest, p. 517; 
Laws 1850, Cobb’s 1851 Digest, p. 518; 
Code 1863, § 3581; Code 1868, § 3604; 
Code 1873, § 3654; Code 1882, §§ 1970, 


3654; Ga. L. 1894, p. 100, §§ 1, 3; Civil 
Code 1895, §§ 5432, 5434; Civil Code 
1910, §§ 6037, 6039; Code 1933, §§ 39- 
202, 67-1501. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
Dest REDUCED TO JUDGMENT 
1. Bonn For TITLE 
2. Purcuase Money Party Pap 
3. DEED To SECURE DEBT 
QUITCLAIM DEED 
FILING AND RECORDING 
Levy AND SALE 
Notice 


General Consideration 


For case discussing history of 
O.C.G.A. § 44-14-210, see Coleman v. 
Maclean & Co., 101 Ga. 308, 28 S.E. 861 
(1897); Maddox v. Arthur, 122 Ga. 671, 50 
S.E. 668, 1905 Ga. LEXIS 298 (1905). 

For cases discussing the effect of the Act 
of 1894, see Johnson v. Equitable Sec. Co., 
114 Ga. 604, 40 S.E. 787, 1902 Ga. LEXIS 
736 (1902); Smith v. Fourth Nat’l Bank, 
145 Ga. 741, 89 S.E. 762, 1916 Ga. LEXIS 
464 (1916); Cooke v. Adams Bros. Co., 148 
Ga. 289, 96 S.E. 499, 1918 Ga. LEXIS 307 
(1918); Jordan Mercantile Co. v. Brooks, 
149 Ga. 157, 99 S.E. 289, 1919 Ga. LEXIS 
170 (1919). 

Constitutionality. — See Brown v. 
Rooks, 240 Ga. 674, 242 S.E.2d 128, 1978 
Ga. LEXIS 800 (1978). 

Bank’s right to contract for power 
of sale and state regulation of bank- 
ing do not constitute state action. — 
The statutory authorization of the right of 
a creditor bank to contract with debtors 
for a power of sale under a deed to secure 
debt does not, when combined with the 
state’s general regulation of the banking 
industry’s loan making procedures, con- 
vert the exercise of such power of sale into 
state action; therefore, any contention 
that the creditor’s exercise of its power of 


sale under the deed to secure debt violates 
the debtors’ rights to procedural due pro- 
cess under U.S. Const., Amend. 14 is with- 
out merit. Ray v. Bank of Covington, 247 
Ga. 758, 279 S.E.2d 425, 1981 Ga. LEXIS 
847 (1981). 

Remedy distinct. — The remedies 
provided by O.C.G.A. §§ 44-14-210 and 
44-14-280 are distinct and altogether in- 
dependent of each other. Jackson v. Parks, 
49 Ga. App. 29, 174 S.E. 203, 1934 Ga. 
App. LEXIS 247 (1934). 

O.C.G.A. § 44-14-210 applies only toa 
regular sale under final judgment. Brad- 
ley v. GMAC, 51 Ga. App. 609, 181 S.E. 
188, 1935 Ga. App. LEXIS 418 (1935). 

“Judgment” defined. — When the 
holder of a deed to secure debt pursues the 
remedy provided in O.C.G.A. § 44-14-210, 
it is essential that the purchase-money or 
secured debt be reduced to judgment. The 
“judgment” here referred to means a judg- 
ment in personam against the maker of 
the debt. Hirsch v. Northwestern Mut. 
Life Ins. Co., 191 Ga. 524, 13 S.E.2d 165, 
1941 Ga. LEXIS 321 (1941). 

It would not be correct to hold that in 
codifying O.C.G.A. § 44-14-210 the words 
therein, “and the purchase money or se- 
cured debt has been reduced to judgment,” 
mean other than a judgment on the debt, 
i.e., a personal judgment against the de- 
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fendant for the amount of the debt. Hirsch 
v. Northwestern Mut. Life Ins. Co., 191 
Ga. 524, 13 S.E.2d 165, 1941 Ga. LEXIS 
321 (1941). 

Not applicable to attachments. — 
O0.C.G.A. § 44-14-210 applies to a levy 
and sale of the property under a final 
judgment, but not to an attachment and 
seizure of the property thereon. Johnson v. 
Walter J. Wood Stove Co., 6 Ga. App. 65, 
64 S.E. 287, 1909 Ga. App. LEXIS 179 
(1909). 

Not applicable to junior creditors 
and claimants. — Ordinarily junior 
creditors and claimants of property have 
an adequate remedy at law and are not 
entitled to the equitable relief provided in 
O.C.G.A. § 44-14-210. Rucker v. Tabor & 
Almand, 133 Ga. 720, 66 S.E. 917, 1910 
Ga. LEXIS 32 (1910); Western Union Tel. 
Co. v. Brown & Randolph Co., 154 Ga. 229, 
114 S.E. 36, 1922 Ga. LEXIS 339 (1922). 

A trustee in bankruptcy may take 
advantage of O.C.G.A. § 44-14-210, 
construed in connection with the powers 
given the trustee by bankruptcy law, as to 
a debtor’s property secured by deed. Bank 
of Manchester v. Birmingham Trust & 
Sav. Co., 156 Ga. 486, 119 S.E. 608, 1923 
Ga. LEXIS 266 (1923). 

In bankruptcy proceedings the date 
of the security deed, not that of the judg- 
ment thereon, prevails, and, consequently, 
the plaintiff may bring the property in- 
volved to sale under the provisions of 
0.C.G.A. § 44-14-210 if the deed has been 
executed more than four months prior to 
the filing of the petition in bankruptcy. 
Harvard v. Davis, 145 Ga. 580, 89 S.E. 
740, 1916 Ga. LEXIS 408 (1916). 

Compliance not prerequisite to ju- 
risdiction. — Nothing in O.C.G.A. § 44- 
14-210 indicates that compliance with it 
was intended to be made a prerequisite to 
the attaching of a court’s jurisdiction of a 
suit brought for the foreclosure of a secu- 
rity deed. First Natl Bank v. Charles 
Broadway Rouss, Inc., 61 F.2d 489, 1932 
U.S. App. LEXIS 4339 (5th Cir. 1932), 
cert. denied, 287 U.S. 670, 53 S. Ct. 314, 
77 L. Ed. 577, 1933 U.S. LEXIS 19 (1933). 

A city court has jurisdiction to give 
the remedy provided in O.C.G.A. § 44-14- 
210, for the suit mentioned is not a case 
respecting title to land. Edenfield v. Bank 
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of Millen, 7 Ga. App. 645, 67 S.E. 896, 
1910 Ga. App. LEXIS 448 (1910). 

The requirements of O.C.G.A. § 44- 
14-210 must be complied with before 
a valid sale of property in which a plain- 
tiff in attachment has reserved title. Rho- 
des & Son Furn. Co. v. Jenkins, 2 Ga. App. 
475, 58 S.E. 897, 1907 Ga. App. LEXIS 
430 (1907); Johnson v. Walter J. Wood 
Stove Co., 6 Ga. App. 65, 64 S.E. 287, 1909 
Ga. App. LEXIS 179 (1909). 

Effect of noncompliance. — Strict 
compliance with the law was formerly 
required, on pain of the denial of the 
remedy; but since the passage of this act 
the creditor by a failure to comply strictly 
with its provisions is deprived only of that 
to which the creditor would have been 
entitled upon strict compliance therewith. 
In any case the creditor retains all the 
ordinary remedies that a title can give, 
and also such of those given by this Act to 
which the creditor remains entitled. Wil- 
liamson v. Orient Ins. Co., 100 Ga. 791, 28 
S.E. 914, 1897 Ga. LEXIS 144 (1897). 

Where a plaintiff seeking the remedy 
given by O.C.G.A. §§ 44-14-210 and 44- 
14-211 does not fully comply with their 
provisions, the claimant to the property 
affected will prevail by reason of such 
noncompliance. Black v. Gate City Coffin 
Co., 115 Ga. 15, 41 S.E. 259, 1902 Ga. 
LEXIS 294 (1902); Sloan v. Loftis, 157 Ga. 
93, 120 S.E. 781, 1923 Ga. LEXIS 370 
(1923). 

Transfers by creditor. — The creditor 
may transfer the whole or any part of the 
debt secured and with it the real estate as 
security. Hunt v. New England Mtg. Sec. 
Co., 92 Ga. 720, 19 S.E. 27, 1893 Ga. 
LEXIS 238 (1893); Moss & Co. v. Stokely, 
107 Ga. 233, 33 S.E. 61, 1899 Ga. LEXIS 
37 (1899); Cumming v. McDade, 118 Ga. 
612, 45 S.E. 479, 1903 Ga. LEXIS 633 
(1908). 

Simple endorsement of the deed is not 
sufficient under O.C.G.A. § 44-14-210 to 
transfer the debt secured and with it the 
property as security. Sheppard v. Reese, 
114 Ga. 411, 40 S.E. 282, 1901 Ga. LEXIS 
723 (1901). 

Atransfer of property among defen- 
dants affords no ground for illegality 
when the plaintiff, pursing the remedy 
provided by O.C.G.A. § 44-14-210, recov- 
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ers judgment against one or more of them. 
Stocking v. Moury, 129 Ga. 257, 58 S.E. 
712, 1907 Ga. LEXIS 348 (1907). 
Administrator’s petition for mar- 
shalling no stay to creditor’s use of 
remedy. — See Royal v. Edinburgh- 
American Land Mtg. Co., 143 Ga. 347, 85 
S.E. 190, 1915 Ga. LEXIS 483 (1915). 


Debt Reduced to Judgment 
1. Bond for Title 


Conditions for passage of title. — A 
grantor has a durable interest in the prop- 
erty covered by the bond only after re- 
demption has been made by the grantor or 
by a judgment creditor desiring to subject 
the property: no title passes on sale unless 
the holder of the bond for title has legal 
title. Buchan v. Williamson, 131 Ga. 501, 
62 S.E. 815, 1908 Ga. LEXIS 132 (1908). 
See also Ramey v. Denny, 133 Ga. 751, 66 
S.E. 918, 1910 Ga. LEXIS 50 (1910). 

A grantor’s equitable interest un- 
der a bond for title is not leviable. 
Virginia-Carolina Chem. Co. v. Rylee, 139 
Ga. 669, 78 S.E. 27, 1913 Ga. LEXIS 563 
(1918). 

When interest becomes leviable. — 
Where a deed to secure an indebtedness 
has been made and bond for title given to 
the grantor to make a reconveyance upon 
payment of the debt, the grantor has not a 
leviable interest until redemption has 
been made either by the grantor or by a 
judgment creditor desiring to subject the 
property. Penn Mut. Life Ins. Co. v. Donal- 
son, 177 Ga. 84, 169 S.E. 337, 1933 Ga. 
LEXIS 122 (1933). 

Where a trustee holds a bond for 
title for a person who has paid part of the 
purchase money, the latter does not have 
such an interest in the property as may be 
levied upon under O.C.G.A. § 44-14-210. 
Goldman v. Dent, 102 Ga. 9, 29 S.E. 138, 
1897 Ga. LEXIS 436 (1897). 

Interest of purchaser holding bond. 
— Where a grantor conveys property 
which is security for a debt to a purchaser 
who agrees to pay the debt, the creditor of 
the grantor may nevertheless pursue a 
remedy under O.C.G.A. § 44-14-210 
against the grantor and have the property 
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sold, notwithstanding that no notice is 
given to the purchaser and that the latter 
holds a bond for title from the grantor, for 
the purchaser’s equitable interest under 
the bond must succumb to the legal inter- 
est acquired by the creditor. Scott v. Pais- 
ley, 158 Ga. 876, 124 S.E. 726, 1924 Ga. 
LEXIS 359 (1924), aff'd, 271 U.S. 632, 46 
S. Ct. 591, 70 L. Ed. 1123, 1926 U.S. 
LEXIS 646 (1926). 


2. Purchase Money Partially Paid 


Rights of vendor when purchase 
money unpaid. — Upon the failure of 
the purchaser or transferee to pay the 
purchase-money the vendor may sue for 
the land, or the vendor may sue the pur- 
chaser upon the notes given for such pur- 
chase-money, under the provisions of 
O.C.G.A. § 44-14-210, or, as the land re- 
mains liable for the purchase-money the 
vendor may call upon such assignee to pay 
the balance of the purchase-money, render 
the land, or have it sold to satisfy the debt. 
McHan v. Stansell, 39 Ga. 197, 1869 Ga. 
LEXIS 202 (1869); Alston v. Wingfield, 53 
Ga. 18, 1874 Ga. LEXIS 382 (1874); Couch 
v. Crane, 142 Ga. 22, 82 S.E. 459, 1914 Ga. 
LEXIS 252 (1914). 

When a party seeks a levy and sale of 
property under O.C.G.A. § 44-14-210, it is 
not selecting the exclusive method by 
which it can satisfy its judgment but is 
merely availing itself of a remedy that will 
provide payment toward the judgment 
balance; there is nothing in O.C.G.A. 
§ 44-14-210 that precludes a judgment 
debtor from seeking further relief if its 
judgment is not satisfied after application 
of the sale proceeds. Southern Land & 
Cattle Co. v. Brock, 218 Ga. App. 297, 460 
S.E.2d 843, 1995 Ga. App. LEXIS 689 
(1995), cert. denied sub nom. Block v. 
Southern Land & Cattle Co., No. 
S95C1842, 1995 Ga. LEXIS 1187 (Ga. 
Nov. 17, 1995). 

The same remedies obtain in favor 
of a transferee of a note for the purchase 
price of property. Henry v. McAllister, 93 
Ga. 667, 20 S.E. 66, 1894 Ga. LEXIS 382 
(1894); Maddox v. Arthur, 122 Ga. 671, 50 
S.E. 668, 1905 Ga. LEXIS 298 (1905). See 
also Ray v. Anderson, 119 Ga. 926, 47 S.E. 
205, 1904 Ga. LEXIS 408 (1904); Guaran- 
tee Trust & Banking Co. v. American Nat'l 
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Bank, 15 Ga. App. 778, 84 S.E. 222, 1915 
Ga. App. LEXIS 61 (1915). 

Nature and scope of remedy. — This 
remedy is in the nature of a proceeding in 
rem, and does not seek a personal judg- 
ment against the assignee. Its scope is to 
subject the land to the payment of the 
purchase money. Dunson v. Lewis, 156 Ga. 
692, 119 S.E. 846, 1923 Ga. LEXIS 311 
(1928). 

Transfer of installment notes. — 
O.C.G.A. § 44-14-210 does not authorize a 
vendor of land who has taken several 
notes for the unpaid purchase-money 
thereof to transfer them to different per- 
sons and to convey to each of them an 
undivided interest in the property in pro- 
portion to the part of the unpaid purchase- 
money so transferred to the vendor, and 
thus empower such transferee to obtain 
judgment, file a deed, and sell such undi- 
vided interest in the manner pointed out 
by O.C.G.A. § 44-14-210, or to obtain a 
general judgment against the purchaser 
together with a special lien upon the un- 
divided interest in the land so conveyed. 
Strickland v. Lowry Nat’l Bank, 140 Ga. 
653, 79 S.E. 539, 1913 Ga. LEXIS 213 
(1918). 


3. Deed to Secure Debt 


Remedy not exclusive. — In general, 
see Dykes v. McVay, 67 Ga. 502, 1881 Ga. 
LEXIS 212 (1881); Hines v. Rutherford, 67 
Ga. 606, 1881 Ga. LEXIS 239 (1881); 
Ashley v. Cook, 109 Ga. 653, 35 S.E. 89, 
1900 Ga. LEXIS 279 (1900). 

Alternate remedies. — The remedies 
given by the law and by O.C.G.A. § 44-14- 
210 are alternate, not concurrent. Couch 
v. Crane, 142 Ga. 22, 82 S.E. 459, 1914 Ga. 
LEXIS 252 (1914). 

A creditor may foreclose writing as 
mortgage if the creditor does not wish to 
utilize the remedy afforded by O.C.G.A. 
§ 44-14-210. Macon Sav. Bank v. Jones 
Motor Co., 168 Ga. 805, 149 S.E. 217, 1929 
Ga. LEXIS 250 (1929); Ryals v. Lindsay, 
176 Ga. 7, 167 S.E. 284, 1932 Ga. LEXIS 
369 (1932). 

Trover. — Procuring a judgment under 
0.C.G.A. § 44-14-210 does not impair the 
plaintiffs right to trover provided there 
has been no execution of the judgment. 
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Mitchell v. Castlen, 5 Ga. App. 134, 62 
S.E. 731, 1908 Ga. App. LEXIS 35 (1908). 

Election of remedies not required. 
— Acreditor, who holds a promissory note 
secured by a deed, is not put to an election 
of remedies as to whether the creditor 
shall sue upon the note or exercise a 
power of sale contained in the deed, but 
the creditor may do either, or pursue both 
remedies concurrently until the debt is 
satisfied. Pico, Inc. v. Mickel, 138 Ga. App. 
856, 230 S.E.2d 488, 1976 Ga. App. LEXIS 
2346 (1976), aff'd, 238 Ga. 218, 232 S.E.2d 
841, 1977 Ga. LEXIS 966 (1977); Trust 
Inv. & Dev. Co. v. First Ga. Bank, 238 Ga. 
309, 232 S.E.2d 828, 1977 Ga. LEXIS 1010 
(1977); Brown v. Georgia State Bank, 141 
Ga. App. 570, 234 S.E.2d 151, 1977 Ga. 
App. LEXIS 1997 (1977); Brown v. Rooks, 
240 Ga. 674, 242 S.E.2d 128, 1978 Ga. 
LEXIS 800 (1978). 

Sufficiency of security deed. — 
Where debtor gave a security deed to 
creditor which did not contain formal lan- 
guage but did convey property described 
in the deed, such deed was sufficient to 
invest creditor with such title that the 
creditor could execute a valid reconvey- 
ance to the debtor for the purpose of levy 
and sale. Woodward v. La Porte, 181 Ga. 
731, 184 S.E. 280, 1936 Ga. LEXIS 417 
(1936). 

Proof that the defendant had title when 
defendant made the security deed to the 
plaintiff is sufficient to make out a prima 
facie case against a third party claimant 
in favor of the plaintiff in fi. fa., notwith- 
standing the entry of levy stated the 
claimant was in possession at the time of 
the levy. Heaton v. Hayes, 188 Ga. 632, 4 
S.E.2d 570, 1939 Ga. LEXIS 592 (1939). 


Quitclaim Deed 


Delivery of deed to debtor is not 
required under O.C.G.A. § 44-14-210. 
Denton Bros. v. Hannah, 12 Ga. App. 494, 
77 S.E. 672, 1913 Ga. App. LEXIS 608 
(1918); Terrell v. Gould, 168 Ga. 607, 148 
S.E. 515, 1929 Ga. LEXIS 196 (1929); 
Alsabrook v. Prudential Ins. Co. of Am., 46 
Ga. App. 400, 167 S.E. 735, 1933 Ga. App. 
LEXIS 74 (1938). 

Fact that the quitclaim deed was 
never delivered to the defendant did 
not render it void. Alsabrook v. Pruden- 


615 


44-14-210 


Quitclaim Deed (Cont’d) 


tial Ins. Co. of Am., 46 Ga. App. 400, 167 
S.E. 735, 1933 Ga. App. LEXIS 74 (1938). 

It is the duty of the vendor to con- 
vey the land by quitclaim deed to the 
purchaser for the purpose of levy and sale 
under O.C.G.A. § 44-14-210; when the 
vendor holds title as security for payment 
of purchase money; and upon a refusal by 
the vendor to make such a conveyance, a 
court of equity will compel the vendor to 
make such conveyance. Campbell v. 
Gormley, 184 Ga. 647, 192 S.E. 430, 1937 
Ga. LEXIS 605 (1937). 

Proper person to execute deed. — 
Under O.C.G.A. § 44-14-210, the “holder 
of the legal title,” and not the original 
vendor, is the proper person to execute the 
quitclaim deed under the fi. fa. If a note 
only is transferred and no deed is made 
conveying the legal title to the land as 
security, then it is necessary, after the 
transferee has obtained judgment, that 
the vendor execute a quitclaim deed to the 
purchaser before the fi. fa. could have 
been levied, because in that event the 
vendor would have continued to be the 
holder of the legal title. Swinson v. Shurl- 
ing, 162 Ga. 604, 134 S.E. 613, 1926 Ga. 
LEXIS 249 (1926). 

Where the holder of the legal title under 
a deed to secure debt, executed a power of 
attorney empowering the holder’s named 
attorney in fact to bring suit on papers 
comprising the deed and evidence of debt, 
to cause the property to be sold under levy 
after judgment, and to bid in the property 
in the name of such holder of the legal 
title, this authority included, as a “neces- 
sary and usual means” of selling the prop- 
erty, the right to execute the quitclaim 
reconveyance to the debtor, record of 
which in the clerk’s office is made by 
O.C.G.A. § 44-14-210, a prerequisite to a 
valid levy and sale of the property. John- 
son v. Johnson, 184 Ga. 783, 193 S.E. 345, 
1937 Ga. LEXIS 636 (1937). 

When reconveyance not required. 
— Where a warranty deed to secure a debt 
contains no defeasance clause, and no 
bond to reconvey is executed contempora- 
neously therewith — the grantee being 
given the power to sell the land at public 
outcry upon default in the payment of the 
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debt — it is not necessary that title be 
again placed in the grantor in order to 
bring the property to sale. Penn Mut. Life 
Ins. Co. v. Donalson, 177 Ga. 84, 169 S.E. 
337, 1933 Ga. LEXIS 122 (1933). 

Reconveyance is not necessary before 
the issuance of attachment and seizure of 
the property thereunder. Bradley v. 
GMAC, 51 Ga. App. 609, 181 S.E. 188, 
1935 Ga. App. LEXIS 418 (1935). 

Effect on sale. — Where land is con- 
veyed by a deed to secure a debt, and the 
grantee or the grantee’s assignee obtains 
a judgment against the debtor and has the 
land levied on and sold under execution, 
without filing and having recorded a deed 
reconveying the land to the debtor, the 
levy and sale are void, but where a sale is 
made solely by virtue of a power of sale in 
the security deed, no reconveyance to the 
grantor is necessary. Williams Realty & 
Loan Co. v. Simmons, 188 Ga. 184, 3 
S.E.2d 580, 1939 Ga. LEXIS 492 (1939). 

Nature of title passed. — Regardless 
of the time intervening between the date 
of the execution of a quitclaim deed and a 
levy and sale of the property therein con- 
veyed, the grantee would never by virtue 
of such a deed acquire title to the land for 
any purpose other than to authorize its 
sale under the levy, nor would the grantee 
in the security deed thereby forfeit rights 
and title under the security deed for any 
purpose other than to enable the grantee 
to have a legal levy and sale of the prem- 
ises involved. Minchew v. Juniata College, 
188 Ga. 517, 4 S.E.2d 212, 1939 Ga. 
LEXIS 572 (1939). 

Where a grantee in a security deed 
reduces claim to judgment and executes to 
the defendant in fi. fa. a quitclaim deed for 
the purpose of levy and sale, which deed is 
duly recorded, and the property is sold by 
the sheriff, and the holder of the security 
deed becomes the purchaser at such sale, 
such reconveyance is in effect “in escrow” 
only for the purpose specified, and does 
not divest the grantee in the security deed 
of rights thereunder. Gooch v. Citizens & 
S. Nat'l Bank, 196 Ga. 322, 26 S.E.2d 727, 
1943 Ga. LEXIS 357 (1943). 

Time of execution. — Where the quit- 
claim deed to the debtor was executed 
before the issuance of the execution, this 
did not render the quitclaim deed inopera- 
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tive. Alsabrook v. Prudential Ins. Co. of 
Am., 46 Ga. App. 400, 167 S.E. 735, 1933 
Ga. App. LEXIS 74 (1933). 

The fact that the vendor had previ- 
ously conveyed the land by warranty 
deed to one of the purchasers is not in 
compliance with the requirements of 
O.C.G.A. § 44-14-210. Holbrook v. Adams, 
166 Ga. 871, 144 S.E. 657, 1928 Ga. 
LEXIS 423 (1928). 

Where there was no evidence to 
show that the plaintiff, the grantee in a 
security deed, had executed a quitclaim 
deed to the grantor in the security deed for 
the purpose of levy and sale, the trial 
court erred in directing a verdict finding 
the property subject to the plaintiffs ex- 
ecution. Sparks v. Sparks, 193 Ga. 368, 18 
S.E.2d 556, 1942 Ga. LEXIS 392 (1942). 

Accounting to other creditors. — 
Where a creditor grantee in a security 
deed obtains judgment, and sells the land 
without a deed of reconveyance as re- 
quired by O.C.G.A. § 44-14-210, but goes 
into possession of the land and receives 
the rents, or has the use of the land 
personally, the creditor becomes charge- 
able with its proper rental, and must, in a 
proceeding with other judgment creditors, 
involving the distribution of the proceeds 
of other land covered by their liens, make 
an accounting for such rents by reducing 
the amount of the creditor’s claim accord- 
ingly. Williams Realty & Loan Co. v. Sim- 
mons, 188 Ga. 184, 3 S.E.2d 580, 1939 Ga. 
LEXIS 492 (1939). 


Filing and Recording 


Necessity for filing and recording 
deed. — Though a claim may be reduced 
to judgment and a quitclaim deed to the 
defendant in fi. fa. duly executed and 
signed, as required by O.C.G.A. § 44-14- 
210, yet there can be no valid levy based 
upon such judgment unless such deed be 
duly filed and recorded. National Bank v. 
Danforth, 80 Ga. 55, 7 S.E. 546, 1887 Ga. 
LEXIS 322 (1887); Dedge v. Bennett, 138 
Ga. 787, 76 S.E. 52, 1912 Ga. LEXIS 712 
(1912); Coates v. Jones, 142 Ga. 237, 82 
S.E. 649, 1914 Ga. LEXIS 660 (1914). See 
also Brunson v. Grant, 48 Ga. 394, 1873 
Ga. LEXIS 70 (1873). 

The property is not subject to levy and 
sale on a judgment for the secured debt 
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until it has been reconveyed to the debtor, 
and until such reconveyance has been 
filed and recorded in the office of the clerk 
of the superior court. Callaway v. Life Ins. 
Co., 166 Ga. 818, 144 S.E. 381, 1928 Ga. 
LEXIS 413 (1928). 

When filing not required. — A vendor 
abandoning this remedy in favor of eject- 
ment need not file the deed. Hines v. 
Rutherford, 67 Ga. 606, 1881 Ga. LEXIS 
239 (1881). 

Place of recording. — When the de- 
fendant’s land lies partly in each of two 
counties and a levy is sought upon the 
entire tract, the deed must be recorded in 
each county. Cade v. Larned, 99 Ga. 588, 
27 S.E. 166, 1896 Ga. LEXIS 452 (1896). 

Time of recording. — Where the ven- 
dor of land executed a quitclaim deed 
thereto for the purpose of levying the 
execution which issued upon the judg- 
ment against the vendee for the unpaid 
purchase-money, such deed, filed and re- 
corded before the levy, is not invalid for 
such purpose, although not recorded until 
after the death of the vendor. Terrell v. 
Gould, 168 Ga. 607, 148 S.E. 515, 1929 
Ga. LEXIS 196 (1929). 

When the first deed filed is defec- 
tive another may be filed. Moss v. Lovett, 
99 Ga. 321, 25 S.E. 649, 1896 Ga. LEXIS 
394 (1896). 


Levy and Sale 


The words “may be levied” as used in 
0.C.G.A. § 44-14-210 are permissive, not 
mandatory. Hines v. Rutherford, 67 Ga. 
606, 1881 Ga. LEXIS 239 (1881). 

Prerequisites to levy. — Before a 
sheriff can levy upon the land as the land 
of the defendant in fi. fa., the legal title 
thereto had to be put in the defendant in 
fi. fa. by executing a quitclaim deed in 
favor of the defendant and filing and hav- 
ing the same recorded in the clerk’s office 
of the county where the land is. Alsabrook 
v. Prudential Ins. Co. of Am., 46 Ga. App. 
400, 167 S.E. 735, 1933 Ga. App. LEXIS 
74 (1938). 

Rights of junior lienholders. — 
Creditors of a vendee, before a deed from 
vendor to vendee has been filed and re- 
corded under the provisions of O.C.G.A. 
§ 44-14-210, cannot themselves subject 
the land to levy and sale, their liens being 
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inferior to those of the vendor. Harvill v. 
Lowe, 47 Ga. 214, 1872 Ga. LEXIS 315 
(1872). 

If there be a failure to enter on an 
execution made under O.C.G.A. § 44-14- 
210 a credit which should be so entered, 
this will not of itself be sufficient grounds 
to warrant the grant of an injunction to 
arrest a levy and sale thereunder. Brown 
v. Wilson, 56 Ga. 534, 1876 Ga. LEXIS 355 
(1876). 

Discretion of levying officer. — In 
the case of a levy upon land, made in 
pursuance of the mandate of the court 
directing the sale of specific property un- 
der a final judgment of foreclosure against 
the defendant, the levying officer has no 
discretion, but the officer’s duty is to levy 
on the specific property to pay the judg- 
ment; nor would the officer be authorized 
in the seizure of any person’s interest in 
the property except that of the defendant. 
Heaton v. Hayes, 188 Ga. 632, 4 S.E.2d 
570, 1939 Ga. LEXIS 592 (1939). 

Effect of sheriff's deed. — The title, 
legal and equitable, of the creditor be- 
comes complete and indefeasible when the 
creditor obtains the sheriffs deed convey- 
ing to the creditor as a purchaser at the 
official sale the property in dispute. Craw- 
ford v. Pritchard, 81 Ga. 14, 6 S.E. 689, 
1888 Ga. LEXIS 52 (1888); Hirsch v. 
Northwestern Mut. Life Ins. Co., 191 Ga. 
524, 13 S.E.2d 165, 1941 Ga. LEXIS 321 
(1941). 

If the possession acquired be by 
virtue of a void sale by the sheriff, the 
creditor acquires no more right to the 
property than if the creditor had taken 
possession under the security deed on 
account of default in the payment of the 
debt. Hirsch v. Northwestern Mut. Life 
Ins. Co., 191 Ga. 524, 13 S.E.2d 165, 1941 
Ga. LEXIS 321 (1941). 
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Notice 


No notice required when parties all 
informed. Palmer v. Simpson, 69 Ga. 
792, 1883 Ga. LEXIS 120 (1883). 

Persons not entitled to notice. — 
There is no principle entitling purchasers 
who purchased land which was subject to 
the security deed to notice of the exercise 
of this statutory power by the creditor, 
and that in failing to provide such notice 
O.C.G.A. § 44-14-210 does not deprive 
them of property without due process of 
law or deny them the equal protection of 
the laws. Scott v. Paisley, 271 U.S. 632, 46 
S. Ct. 591, 70 L. Ed. 1123, 1926 U.S. 
LEXIS 646 (1926). 

Where the holder of a security deed 
assigns such deed and conveys the prop- 
erty therein described, the assignee takes 
all rights, title, and powers of the assignor 
in the security deed, and such assignor is 
precluded by a judgment of foreclosure of 
such deed from thereafter claiming a re- 
versionary interest in the land embraced 
in the deed, although the assignor had no 
notice of the foreclosure proceedings. Ow- 
ens v. Conyers, 189 Ga. 793, 7 S.E.2d 675, 
1940 Ga. LEXIS 379 (1940). 

Failure to give notice. — When a 
defendant in execution is the vendee of 
land, and has only a bond for titles, and a 
portion of the purchase money has been 
paid, and the land is levied on and sold by 
judgments against the vendee, and no 
notice is given as required by O.C.G.A. 
§ 44-14-210, nothing is sold but the inter- 
est of the defendant, and the vendor can- 
not claim any of the proceeds on the 
ground that the vendor’s purchase money 
is not all paid. The vendor’s remedy is by 
filing a deed and selling the land, or by 
action of ejectment on legal title. Estes v. 
Ivey, 53 Ga. 52, 1874 Ga. LEXIS 394 
(1874). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

30 Am. Jur. 2d, Executions, §§ 232, 244. 
55 Am. Jur. 2d, Mortgages, § 572 et seq. 
68 Am. Jur. 2d, Secured Transactions, 
§ 572 et seq. 


Am. Jur. 

Forms. 
24A Am. Jur. Pleading and Practice 

Forms, Vendor and Purchaser, § 3. 


Pleading and Practice 
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C.J.S. 

33 C.J.S., Executions, § 45. 59A C.J.S., 
Mortgages, § 690 et seq. 
ALR. 


Judgment as lien on judgment debtor’s 
equitable interest in real property, 30 
A.L.R. 504. 

Rights or interests covered by quitclaim 
deed, 44 A.L.R. 1266; 162 A.L.R. 556. 
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Constitutionality of provision for ser- 
vice by publication of notice of proceeding 
by purchaser at tax sale to foreclose delin- 
quent owner’s right of redemption, or of 
other proceeding perfect tax purchaser’s 
title, 145 A.L.R. 597. 

Interest of vendee under executory con- 
tract as subject to execution, judgment 
lien, or attachment, 1 A.L.R.2d 727. 


Recording laws as applied to power of 
attorney under which deed or mortgagee 
is executed, 114 A.L.R. 660. 


44-14-211. Attachment against grantor in deed to realty to se- 
cure debt; execution and recordation of quitclaim, 
levy, and deed following judgment; sale; disposition 
of proceeds. 


In all cases where a deed to land has been executed to secure a debt 
or the performance of an obligation and the grantor therein is or 
becomes thereafter liable to the process of attachment, an attachment 
may issue against him at the instance of the payee, assignee, or holder 
of the debt or obligation upon his compliance with the provisions of law 
relating to attachments. The attachment shall be levied upon the land 
described in the deed, and the subsequent proceedings shall be in all 
respects as prescribed by law in relation to attachments. The holder of 
the legal title of the land described in the deed or, if dead, his executor 
or administrator may make and execute, without order of any court, for 
the purpose of levy and sale after the rendition of judgment in 
attachment and the issuance of execution thereon, a quitclaim deed of 
conveyance of the land to the grantor in the deed and may file the same 
for record in the office of the clerk of the superior court of the county 
where the land is located. When a judgment is obtained upon the 
attachment and the deed is so filed and recorded, the execution issued 
upon the judgment may be levied upon the land and the land may be 
sold as other property of the defendant. The proceeds arising from the 
sale shall be applied to the payment of the judgment or, if there are 
conflicting claims, the proceeds shall be applied as determined in 
proceedings had for that purpose; provided, however, this Code section 
shall not apply unless the debt or debts or liabilities so secured have 
become due under the terms of the contract creating the obligation or 
obligations. 


History. 
Ga. L. 1918, p. 133, $ 1; Code 1933, 
§ 67-1502. 


619 


44-14-211 


PROPERTY 


T.44, C.14, A.7, P.4 


JUDICIAL DECISIONS 


Election of remedies. — The holder of 
a note who is also the grantee in a deed to 
secure the indebtedness of the note is not 
forced to exercise the power of sale in the 
deed. The holder may sue on the note or 


exercise the power of sale. Trust Inv. & 
Dev. Co. v. First Ga. Bank, 238 Ga. 309, 
232 S.E.2d 828, 1977 Ga. LEXIS 1010 
(1977). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

6Am. Jur. 2d, Attachment and Garnish- 
ment, §§ 144-146. 55 Am. Jur. 2d, Mort- 
gages, § 525. 


C.J.S. 
7 C.J.S., Attachment, §§ 49, 54. 


Part 4 


FORECLOSURES ON PERSONALTY 


Cross references. 

Die, molds, forms, and patterns, T. 44, 
C. 12, Art. 8. 

Law reviews. 

For note discussing execution and levy 
as a means of enforcing security interest 
in light of Article 9, Part 5 of the Uniform 
Commercial Code, see 3 Ga. L. Rev. 198 
(1968). 

For comment discussing due process 
problems with Georgia’s personal prop- 


erty foreclosure procedure prior to the 
adoption of the 1974 Acts, in light of Hall 
v. Stone, 229 Ga. 96, 189 S.E.2d 403 
(1972), see 9 Ga. St. B.J. 336 (1973). 

For article surveying Georgia cases in 
the area of commercial law from June 
1979 through May 1980, see 32 Mercer L. 
Rev. 11 (1980). 

For article, “Nonjudicial Foreclosures in 
Georgia: Fresh Doubts, Issues and Strat- 
egies,” see 23 Ga. St. B.J. 123 (1987). 


JUDICIAL DECISIONS 


Application of §§ 9-11-1 through 
9-11-1382. — As a proceeding under 
O.C.G.A. Ch. 14, T. 44 is a special statu- 
tory proceeding, the rules in O.C.G.A. 
§§ 9-11-12(a) and 9-11-56 regarding the 
time periods granted for the filing of an 
answer and the filing of and hearing on a 
motion for summary judgment are not 
applicable. Adams v. Citizens & S. Natl 
Bank, 132 Ga. App. 622, 208 S.E.2d 628, 
1974 Ga. App. LEXIS 1770 (1974). 

A claim for indebtedness, whether filed 
in a separate action or in the same action 
as a foreclosure proceeding under 
O.C.G.A. § 44-14-230 et seq., must stand 
or fall upon the principles set forth in 
0.C.G.A. §§ 9-11-1 through 9-11-1382, in- 
cluding, but not limited to, process and 
service of process, and may not be “piggy- 
backed” into court using the special rules 
applicable to foreclosure actions under 
O0.C.G.A. § 44-14-230 et seq. Porter v. 


Midland-Guardian Co., 242 Ga. 1, 247 
S.E.2d 743, 1978 Ga. LEXIS 1066 (1978); 
Dein v. Citizens Jewelry Co., 149 Ga. App. 
340, 254 S.E.2d 403, 1979 Ga. App. LEXIS 
1844 (1979); Good Housekeeping Shops v. 
Hines, 150 Ga. App. 240, 257 S.E.2d 205, 
1979 Ga. App. LEXIS 2131 (1979). 

Sections 9-13-120 through 9-13-129 
apply to the use of an affidavit of illegal- 
ity to halt an execution proceeding on a 
writ of possession issued pursuant to a 
proceeding under O.C.G.A. § 44-14-230 et 
seq. Riviera Equip., Inc. v. Omega Equip. 
Corp., 147 Ga. App. 412, 249 S.E.2d 133, 
1978 Ga. App. LEXIS 2703 (1978). 

An affidavit of illegality will lie to 
halt an execution which the defendant in 
a foreclosure case swears is proceeding 
illegally. Riviera Equip., Inc. v. Omega 
Equip. Corp., 147 Ga. App. 412, 249 
S.E.2d 133, 1978 Ga. App. LEXIS 2703 
(1978). 
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An affidavit of illegality does not 
have to be accompanied by bond un- 
less the defendant desires to maintain 
possession of the property. Riviera Equip., 
Inc. v. Omega Equip. Corp., 147 Ga. App. 
412, 249 S.E.2d 133, 1978 Ga. App. LEXIS 
2703 (1978). 

Finality of judgments. — The Su- 
preme Court has ruled that O.C.G.A. § 5- 
6-34 is determinative as to the finality of 
judgments entered under O.C.G.A. § 44- 
14-230 et seq. Jordan v. Ford Motor Credit 
Co., 147 Ga. App. 515, 249 S.E.2d 327, 
1978 Ga. App. LEXIS 2746 (1978). 

Default judgments. — O.C.G.A. § 44- 
14-230 et seq. specifically contemplates 
that under limited circumstances a de- 
fault judgment is authorized which will 
fully adjudicate “all of the amount due.” 
Porter v. Midland-Guardian Co., 145 Ga. 
App. 262, 243 S.E.2d 595, 1978 Ga. App. 
LEXIS 1948, rev'd, 242 Ga. 1, 247 S.E.2d 
743, 1978 Ga. LEXIS 1066 (1978). 

Money judgment. — There is no pro- 
vision in O.C.G.A. § 44-14-230 et seq. 
allowing a money judgment for the full 
amount of the indebtedness, as distin- 
guished from a deficiency judgment, to be 
taken against the debtor other than in 
0.C.G.A. § 44-14-269 which only applies 
to immediate writs of possession under 
0.C.G.A. § 44-14-260 et seq., which sec- 


tions pertain alone to commercial transac- 
tions, and not to consumer transactions. 
Jordan v. Ford Motor Credit Co., 147 Ga. 
App. 515, 249 S.E.2d 327, 1978 Ga. App. 
LEXIS 2746 (1978). 

Where seller of jewelry instituted action 
under O.C.G.A. § 44-14-230 et seq. which 
provided the sole basis for jurisdiction, the 
trial court erred in entering a money judg- 
ment. Dein v. Citizens Jewelry Co., 149 
Ga. App. 340, 254 S.E.2d 403, 1979 Ga. 
App. LEXIS 1844 (1979). 

A person holding a conditional sale 
contract may pursue any number of 
consistent remedies to enforce the pay- 
ment of the debt until it is satisfied. Ob- 
taining a judgment on the note and fore- 
closure of the security device are 
consistent remedies, and the utilization of 
one will not constitute either an election 
or abandonment of the other. Porter v. 
Midland-Guardian Co., 145 Ga. App. 262, 
243 S.E.2d 595, 1978 Ga. App. LEXIS 
1943, rev'd, 242 Ga. 1, 247 S.E.2d 748, 
1978 Ga. LEXIS 1066 (1978). 

A creditor may bring separate ac- 
tions to foreclose a security interest and 
on an indebtedness, and accordingly, both 
remedies may be sought in the same ac- 
tion. Porter v. Midland-Guardian Co., 242 
Ga. 1, 247 S.E.2d 748, 1978 Ga. LEXIS 
1066 (1978). 


OPINIONS OF THE ATTORNEY GENERAL 


Ajustice of the peace may only honor 
applications for writs of possession as pro- 
vided by former Chapter 67-7 (now 


0.C.G.A. § 44-14-230 et seq.) when the 
amount in controversy does not exceed 
$200.00. 1974 Op. Att’y Gen. No. U74-104. 


RESEARCH REFERENCES 


ALR. 

Term “increase,” in description in chat- 
tel mortgage on animals, as including in- 
crease other than by generation, 1 A.L.R. 
554. 

Uniting interest of chattel mortgagor 
and mortgagee in same person as merger, 
29 A.L.R. 702. 

Provision in land contract against re- 
moval of buildings as affecting rights of 
third person under chattel mortgage or 
conditional sale, 30 A.L.R. 542. 

Remedies in respect of mortgage on real 


property in another state or the debt se- 
cured thereby, 42 A.L.R. 470. 

Reacquisition by mortgagor, or his 
grantee, of the title through foreclosure of 
first mortgage as affecting rights under a 
second mortgage to which the property 
was subject before the foreclosure, 51 
A.L.R. 445; 111 A.L.R. 1285. 

Who may take advantage of failure of 
chattel mortgagee to file renewal, 51 
A.L.R. 591. 

Premature refiling of chattel mortgage, 
63 A.L.R. 591. 
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Powers of sale as including power to 
exchange, 63 A.L.R. 1003. 

Rights to attorneys’ fees on enforcing 
chattel mortgage, 63 A.L.R. 1314. 

Requisites and sufficiency of change of 
possession under an unrecorded chattel 
mortgage, 79 A.L.R. 1018. 

Levy by chattel mortgagee under execu- 
tion or attachment upon property covered 
by mortgage as affecting lien of mortgage, 
92 A.L.R. 1277. 

Implied power of trustee under mort- 
gage or deed of trust who purchases prop- 
erty in behalf of bondholders at foreclo- 
sure sale, to give new mortgage, 95 A.L.R. 
527. 

Financial depression as justification of 
moratorium or other relief to mortgagor 
(including decisions under statutes in that 
regard), 104 A.L.R. 375. 

Liability of mortgagee or mortgaged 
property for expenses of receivership not 
sought by him, or for expenditures by 
receiver in connection with the property, 
104 A.L.R. 990. 

Failure to take judgment for deficiency 
in suit to foreclose mortgage brought after 
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appointment or receiver of trustee in 
bankruptcy of mortgagor as affecting 
right to its allowance as claim in insol- 
vency or bankruptcy proceedings, 104 
A.L.R. 1141. 

Liability of mortgagee for damages be- 
cause of wrongful foreclosure or improper 
execution of rightful foreclosure, 108 
A.L.R. 592. 

Accountability of mortgagee or pledgee 
for profit made upon resale of the property 
after purchase thereof at foreclosure or 
other enforcement sale, 117 A.L.R. 863. 

Waiver of right to foreclose mortgage, 
148 A.L.R. 686. 

Necessity and sufficiency of notice of 
sale to mortgagor where chattel mortgage 
is sought to be foreclosed without judicial 
proceedings by sale under power, 30 
A.L.R.2d 539. 

Rights in proceeds of vehicle collision 
policy, under “loss-payable” clause, of con- 
ditional seller, chattel mortgagee, or the 
like, of vehicle where there has been im- 
proper repossession or foreclosure after 
the damage, 46 A.L.R.2d 992. 


Subpart 1 


In General 


44-14-230. Authority to foreclose; execution; sale. 


(a) Any person holding a security interest on personal property 
under a transaction governed by this part or by Title 11, the “Uniform 
Commercial Code,” and wishing to foreclose the security interest shall 
be authorized to foreclose the security interest and shall be entitled to 
an execution directed to all and singular the sheriffs, the marshals, the 
constables, or their lawful deputies, of this state, which execution shall 
command the sale of the secured property to satisfy the amount due 
from the debtor, together with the costs of the proceedings to foreclose 
the security interest in accordance with the procedure specified in this 
part, together with an order directing the defendant or the party in 
possession to turn over to the sheriff, the marshal, the constable, or 
their lawful deputies the property sought to be foreclosed upon as 
provided for in subsection (d) of Code Section 44-14-2338. 


(b)(1) As used in this subsection, the term “rental transaction” 
means the lease or rental of goods or personal property. 


(2) Any owner of personal property leased or rented in a rental 
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transaction who wishes to regain possession of such property as 
authorized by the terms of the transaction may obtain a writ of 
possession under this subpart in the same manner as is authorized 


for a holder of a security interest in personal property. 


(3) Solely for the purpose of applying the procedures specified by 
this part to rental transactions and not for any other purposes, the 
owner of the property shall be considered to be a secured party and 
the rented or leased property shall be considered to be secured 
property. Proceedings to regain property under a rental transaction 
shall be as provided in this subpart, except that after a writ of 
possession is granted the rented or leased property shall be delivered 


to the owner and shall not be levied upon. 


History. 

Laws 1799, Cobb’s 1851 Digest, p. 571; 
Laws 1839, Cobb’s 1851 Digest, p. 572; 
Code 1863, § 3875; Code 1868, § 3895; 
Ga. L. 1871-72, p. 20, § 1; Code 1873, 
§ 3971; Code 1882, § 3971; Ga. L. 1882- 
83, p. 74, § 1; Ga. L. 1882-83, p. 109, § 1; 
Civil Code 1895, § 2758; Civil Code 1910, 
§ 3286; Code 1933, § 67-701; Ga. L. 1974, 
p. 398, § 1; Ga. L. 1983, p. 724, § 1; Ga. L. 
1984, p. 892, § 2; Ga. L. 1987, p. 3, § 44; 
Ga. L. 1987, p. 1023, § 1. 


Law reviews. 

For article on this part and personal 
property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 

For article, “The Civil Jurisdiction of 
State and Magistrate Courts,” see 24 Ga. 
St. B. J. 29 (1987). 

For article, “Foreclosure Diversion and 
Mediation in the States,” see 33 Georgia 
St. U.L. Rev. 411 (2017). 


JUDICIAL DECISIONS 


Nature of proceedings. — Foreclos- 
ing a mortgage on personalty, under this 
section, is a proceeding at law. Manheim v. 
Claflin & Co., 81 Ga. 129, 7 S.E. 284, 1888 
Ga. LEXIS 75 (1888). 

A foreclosure under this section is 
such a disaffirmance of title by the 
mortgagee as waives the assertion of title, 
although the mortgage may be only a part 
of a contract which also contains a reser- 
vation of title, and although the instru- 
ment in question might either be fore- 
closed as a mortgage or afford the basis of 
an assertion of title in the payee by trover. 
Kennedy v. Manry, 6 Ga. App. 816, 66 S.E. 
29, 1909 Ga. App. LEXIS 487 (1909); 
Puett v. Edwards, 17 Ga. App. 645, 88 S.E. 
36, 1916 Ga. App. LEXIS 831 (1916). 

Remedy not exclusive. — A mort- 
gagee of personalty may foreclose under 
this section and proceed at the same time 
on the mortgage debt by ordinary action. 


Juchter v. Boehm, Bendheim & Co., 63 Ga. 
71, 1879 Ga. LEXIS 122 (1879). 

Substantial compliance required. 
— A substantial compliance with the 
method pointed out for foreclosing a chat- 
tel mortgage by this section is essential to 
a judgment of foreclosure. Duke v. Culpep- 
per, 72 Ga. 842, 1884 Ga. LEXIS 330 
(1884). 

If the requirements for the foreclosure 
of a chattel mortgage have been substan- 
tially complied with, and all defects in the 
proceedings appear to be amendable, the 
proceeding is not void, and third persons 
acquiring rights to the property sold 
thereunder will be protected therein. 
Hardy v. Luke, 18 Ga. App. 423, 89 S.E. 
540, 1916 Ga. App. LEXIS 388 (1916). 

Place of foreclosure. — A mortgage 
on personalty must be foreclosed in the 
county of the residence of the mortgagor, if 
a resident of this state; and that it is so 
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foreclosed should affirmatively appear 
from the record. Rich v. Colquitt, 65 Ga. 
113, 1880 Ga. LEXIS 113 (1880). 

The issuing of an execution is es- 
sential to a complete foreclosure of a 
chattel mortgage under this section. De 
Vaughn v. Byrom, 110 Ga. 904, 36 S.E. 
267, 1900 Ga. LEXIS 657 (1900). 

Execution is final process. — This 
section provides for issuance of an execu- 
tion under which the property shall be 
levied on and sold. This is a summary 
remedy, and the fi. fa. is final process 
which may be levied immediately, without 
any provision for the holder of the note to 
give notice as prescribed in O.C.G.A.§ 13- 
1-11. Watters & Co. v. O’Neill, 151 Ga. 
680, 108 S.E. 35, 1921 Ga. LEXIS 361 
(1921). 

This section does not make provi- 
sion for the execution to be return- 
able to any particular term of court, so, 
O.C.G.A. § 9-13-9 would apply. Youmans 
v. Consumers Fin. Corp., 77 Ga. App. 378, 
48 S.E.2d 684, 1948 Ga. App. LEXIS 557 
(1948). 

Finality of judgment. — The judg- 
ment of the trial court directing that the 
property be advertised and the proceeds of 
the sale paid under certain directions to 
the plaintiff is a final judgment. A judg- 
ment of a court having jurisdiction which 
provides for the control of the surplus of 
the funds derived from the sale of the 
property so as to protect the lien created 
for the unaccrued instalments of the debt 
in an action for the foreclosure of a bill of 
sale on personal property to secure a debt 
where a part of the payments provided for 
in the instrument sought to be foreclosed 
are past due and other payments not yet 
accrued, is a final judgment. Miller Serv., 
Inc. v. Miller, 77 Ga. App. 418, 48 S.E.2d 
761, 1948 Ga. App. LEXIS 569 (1948). 

A general judgment cannot be 
taken against the defendant in fi. fa. ina 
foreclosure brought under this section. 
Walker v. Small Equip. Co., 114 Ga. App. 
603, 152 S.E.2d 629, 1966 Ga. App. LEXIS 
866 (1966). 

Purchase money notes. — A pur- 
chase money note for an amount exceed- 
ing $100.00, which contains a reservation 
of title to the personalty for the purchase 
price of which the note was given, and 
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does not include a mortgage, cannot be 
foreclosed as a mortgage. Puett v. Ed- 
wards, 17 Ga. App. 645, 88 S.E. 36, 1916 
Ga. App. LEXIS 831 (1916). 

Single mortgage securing two 
creditors. — Where a debtor made a 
single mortgage covering a stock of goods 
to secure two creditors to the amounts 
respectively due them, the mortgage could 
be foreclosed in favor of both creditors at 
the same time; and such foreclosure would 
not be the joining of distinct and separate 
claims in the same action. Chamberlin & 
Co. v. Beck, Gregg & Co., 68 Ga. 346, 1882 
Ga. LEXIS 10 (1882). 

Foreclosure on multiple securities. 
— A single foreclosure proceeding under 
this section between the same creditor 
and the identical defaulting debtor on 
multiple security instruments is valid, 
even though the conditional sale contracts 
involve different motor vehicles and were 
made on different dates. Dampier v. Citi- 
zens & S. Nat'l Bank, 129 Ga. App. 240, 
199 S.E.2d 330, 1973 Ga. App. LEXIS 961 
(1973). 

Attorney’s fees. — By the terms of a 
contract, attorneys fees were as much a 
part of the debt secured as were the notes 
themselves. The court was right in award- 
ing ten per cent to the plaintiffs attorney 
as fees in the foreclosure under this sec- 
tion. McCall v. Walter, 71 Ga. 287, 1883 
Ga. LEXIS 180 (1883). 

Mortgage to secure note for ad- 
vances to make crop. — A chattel mort- 
gage properly executed and recorded, to 
secure the payment of a promissory note 
given for advances to make a crop, is a 
valid mortgage, and may be foreclosed 
under this section. Stephens v. Tucker, 55 
Ga. 543, 1875 Ga. LEXIS 460 (1875). 

Directing sheriff to sell. — A direc- 
tion in a mortgage fi. fa. that of the per- 
sonalty covered thereby the sheriff make a 
specified sum, is in effect a direction to sell 
for that purpose. Chamberlin & Co. v. 
Beck, Gregg & Co., 68 Ga. 346, 1882 Ga. 
LEXIS 10 (1882). 

Omissions or irregularities on the 
part of the sheriff are not chargeable to 
the buyer. The only questions with which 
a purchaser is concerned are the judg- 
ment, the levy, and the delivery of the 
property, all other questions are between 
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the parties to the judgment and the sher- 
iff. Parr & Wood Furn. Co. v. Barnett, 16 
Ga. App. 550, 85 S.E. 823, 1915 Ga. App. 
LEXIS 122 (1915). 

Rights of trustee in bankruptcy. — 
If a mortgage on personalty was fore- 
closed, as provided in this section, and the 
sheriff took possession, a trustee in bank- 
ruptcy of the mortgagor, appointed after a 
subsequent adjudication, would not have 
the right to have the property delivered to 
him, although the petition in involuntary 
bankruptcy was filed before the mortgage 
was foreclosed. The mere fact that in the 
bankruptcy proceeding a temporary re- 
ceiver had been named, but had not taken 
possession when the sheriff seized the 
property under the mortgage foreclosures, 
would not alter the case. Neill v. Barbaree, 
135 Ga. 771, 70 S.E. 638, 1911 Ga. LEXIS 
76 (1911). 

Upon summary foreclosure of a mort- 
gage on personalty under this section and 
seizure of the property, the mortgagor or 
other creditor may contest the validity of 
the lien or the amount claimed to be due. 
A trustee in bankruptcy may do so. Neill v. 
Barbaree, 135 Ga. 771, 70 S.E. 638, 1911 
Ga. LEXIS 76 (1911). 
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Failure to raise defenses. — Where a 
proceeding to foreclose a retention of title 
contract is instituted and the defendant’s 
answer sets up no defense to the foreclo- 
sure proceeding and in fact, is not respon- 
sive to the foreclosure proceeding, but 
refers to a trover proceeding and nowhere 
denies that the amount claimed or any 
part thereof is due, the answer filed fails 
to set up any defense and is subject to 
dismissal. Little v. Yow, 69 Ga. App. 335, 
25 S.E.2d 232, 1943 Ga. App. LEXIS 71 
(1948). 

Instructions. — It was not error for 
the trial court to fail to charge the sub- 
stance of this section in the absence of a 
request. First Nat’l Bank v. Vinson, 102 
Ga. App. 828, 118 S.E.2d 225, 1960 Ga. 
App. LEXIS 759 (1960). 

Automobile lessor obtained no pri- 
ority over mechanic’s lien by initiat- 
ing foreclosure. — Automobile lessor 
did not, merely by initiating a foreclosure 
action in regard to the vehicle, thereby 
acquire any status as a secured party for 
purposes of obtaining a priority over the 
holder of a prior validly perfected mechan- 
ic’s lien. First Nat’l Bank v. Strother Ford, 
Inc., 188 Ga. App. 749, 374 S.E.2d 203, 
1988 Ga. App. LEXIS 1201 (1988). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§§ 572 et seq., 637 et seq. 

C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 355- 
359, 364, 398, 412-422, 425. 

ALR. 

Relief to person who by mistake has 
foreclosed real estate mortgage in manner 
inimical to his own interests, 42 A.L.R. 
1192. 

Chattel mortgagee’s failure to pursue 
proper course after taking possession as 
affecting personal liability of mortgagor, 
47 A.L.R. 582. 

Purchase by pledgee of subject of 
pledge, 76 A.L.R. 705; 37 A.L.R.2d 1381. 

Exclusiveness of statutory method of 
enforcing chattel mortgage, 88 A.L.R. 912. 

Validity, construction, and application 
of insecurity clause in chattel mortgage, 
125 A.L.R. 318. 

Rights and remedies of mortgagee 


where mortgaged property is bid in on 
foreclosure as less than mortgage debt 
and it is redeemed by mortgagor or lat- 
ter’s grantee, 128 A.L.R. 796. 

Attachment as affected by release or 
modification of lien to which property was 
subject when attachment was levied, 128 
A.L.R. 1392. 

Mortgagee’s purchase at his own fore- 
closure sale as affecting right of subroga- 
tion against him arising out of facts ante- 
dating the sale, 141 A.L.R. 1217. 

Rights in proceeds of vehicle collision 
policy, under “loss-payable” clause, of con- 
ditional seller, chattel mortgagee, or the 
like, of vehicle where there has been im- 
proper repossession or foreclosure after 
the damage, 46 A.L.R.2d 992. 

What conduct by repossessing chattel 
mortgagee or conditional vendor entails 
tort liability, 99 A.L.R.2d 358. 

Replevin or claim-and-delivery: modern 
view as to validity of statute or contrac- 
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tual provision authorizing summary re- 
possession of consumer goods sold under 
retail installment sales contract, 45 
A.L.R.3d 1233. 
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Failure to keep up insurance as justify- 
ing foreclosure under acceleration provi- 
sion in mortgage or deed of trust, 69 
A.L.R.3d 774. 


44-14-231. Petition for writ of possession; affidavit. 


Upon a statement of the facts under oath, any person holding a 
security interest on personal property and wishing to foreclose the 
security interest may petition, by affidavit, either in person or by his or 
her agent or attorney in fact or at law, for a writ of possession. Such 
affidavit shall be made pursuant to the requirements of Code Section 
9-10-113 and forwarded with the petition to the appropriate judge, 
magistrate, or clerk in the county where the debtor may reside or where 


the secured property is located. 


History. 

Code 1933, § 67-702, enacted by Ga. L. 
1974, p. 398, § 1; Ga. L. 1975, p. 1218, 
§ 1; Ga. L. 1978, p. 1705, § 1; Ga. L. 1983, 
p. 884, § 4-1; Ga. L. 1987, p. 1023, § 2; 
Ga. L. 2002, p. 630, § 3. 


Law reviews. 

For article on this part and personal 
property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 


JUDICIAL DECISIONS 


Venue. — An action under O.C.G.A. 
§ 44-14-231 is not a “civil action” within 
the meaning of Ga. Const. 1983, Art. VI, 
Sec. II, Para. VI, and thus venue is proper 
in a county other than that of the defen- 
dant’s residence. McClintock v. Wellington 
Trade, Inc., 252 Ga. 563, 315 S.H.2d 428, 
1984 Ga. LEXIS 772 (1984). 

An action pursuant to O.C.G.A. 
§ 44-14-231 is not limited to proceeding 
only against a debtor who is in possession 
of the property, but contemplates that the 
defendant may be someone who is in pos- 
session of the property other than the 
debtor. Camilla Cotton Oil Co. v. C.I.T. 
Corp., 143 Ga. App. 840, 240 S.E.2d 212, 
1977 Ga. App. LEXIS 2528 (1977); Sylves- 
ter Motor & Tractor Co. v. Farmers Bank, 
153 Ga. App. 614, 266 S.E.2d 293, 1980 
Ga. App. LEXIS 1923 (1980). 

Rights determined. — Like writ of 
possession, writ of immediate possession, 
whether upheld or dissolved, determines 
only right to possession pending final de- 
cision on merits. Ward v. Charles D. Hard- 
wick Co., 156 Ga. App. 96, 274 S.E.2d 20, 
1980 Ga. App. LEXIS 2893 (1980). 

Judicial immunity for magistrate 
judge. — Given that, in Georgia, issuance 


of writs of possession is delegated to mag- 
istrates by Georgia law, the debtor’s com- 
plaint against the magistrate judge was 
subject to dismissal for failure to state a 
claim because the magistrate judge was 
acting as an arm of the state and was 
therefore entitled to Eleventh Amend- 
ment immunity; the judge was also acting 
within the judge’s judicial capacity and 
therefore entitled to judicial immunity. 
Singleton v. Yoder’s Storage Bldgs., LLC 
(In re Singleton), No. 16-60415-EJC, No. 
16-06015-EJC, 2017 Bankr. LEXIS 3213 
(Bankr. S.D. Ga. Sept. 20, 2017). 

Oath administered by unauthor- 
ized person. — Where oath made before 
notary public and not by party authorized 
to issue summons, all subsequent pro- 
ceedings were nugatory. Jordan v. Ford 
Motor Credit Co., 141 Ga. App. 280, 233 
S.E.2d 256, 1977 Ga. App. LEXIS 1871 
(1977). 

Amendable defect. — Where a party 
seeking to foreclose a security interest in 
personal property sues out a writ of pos- 
session based on a petition not under oath, 
in violation of O.C.G.A. § 44-14-231, the 
failure is an amendable defect under 
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0.C.G.A. §§ 9-11-1 through 9-11-132 and 
does not render the proceedings void. C.E. 
Morgan Bldg. Prods., Inc. v. Safe-Lite 
Mfg., Inc., 244 Ga. 475, 260 S.E.2d 870, 
1979 Ga. LEXIS 1296 (1979). 

Failure to raise timely objection. — 
Where the parties went to trial on the 
merits of the plaintiffs petition for writ of 
possession seeking to foreclose security 
interest in personal property, without the 
defendant’s raising any objection concern- 
ing the plaintiffs failure to verify the 
petition until appeal, the objection came 
too late. C.E. Morgan Bldg. Prods., Inc. v. 
Safe-Lite Mfg., Inc., 244 Ga. 475, 260 
S.E.2d 870, 1979 Ga. LEXIS 1296 (1979). 

Court cannot command return of 
property, dispensing with levy on se- 
cured property. — O.C.G.A. § 44-14- 
231 authorizes a court having jurisdiction 
to grant a writ of possession to secured 
property; it does not authorize a state 
court judge to command affirmatively that 
the defendant return the property and 
thus allow a plaintiff to dispense with a 
levy made on the secured property. Pon- 
derosa Granite Co. v. First Natl Bank, 
173 Ga. App. 105, 325 S.E.2d 591, 1984 
Ga. App. LEXIS 2739 (1984). 

Default judgments. — O.C.G.A. § 44- 
14-269 deals with petitions for immediate 
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writ of possession and is inapplicable to a 
proceeding dealing with a petition for a 
writ of possession under O.C.G.A. § 44- 
14-231. Spencer v. Taylor, 144 Ga. App. 
641, 242 S.E.2d 308, 1978 Ga. App. LEXIS 
1721 (1978). 

Res judicata and collateral estop- 
pel did not apply. — Trial court did not 
err in ruling for a creditor in the creditor’s 
action against a debtor pursuant to 
0.C.G.A. § 44-14-231 to foreclose on per- 
sonal property and to recover monies lent 
and unpaid because the doctrines of res 
judicata and collateral estoppel did not 
apply when the merits of the creditor’s 
claims for foreclosure and monies lent had 
not been previously adjudicated by a court 
of competent jurisdiction; the issue before 
an administrative law judge (ALJ) in the 
Office of State Administrative Hearings 
was limited to whether the Georgia De- 
partment of Revenue acted properly in 
cancelling the creditor’s certificate of title 
to a vehicle, and the issue of the debtor’s 
failure to pay the debtor’s debt to the 
creditor was not an issue litigated and 
decided in the administrative proceeding. 
Allen v. Santana, 303 Ga. App. 844, 695 
S.E.2d 314, 2010 Ga. App. LEXIS 422 
(2010). 


OPINIONS OF THE ATTORNEY GENERAL 


Ajustice of the peace may only honor 
applications for writs of possession as pro- 
vided by O.C.G.A. § 44-14-230 et seq. 


when the amount in controversy does not 
exceed $200.00. 1974 Op. Att’y Gen. No. 
U74-104. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§§ 590-606. 

C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 272, 
405-408. 

ALR. 

Relief to person who by mistake has 
foreclosed real estate mortgage in manner 
inimical to his own interests, 42 A.L.R. 
1192. 

Chattel mortgagee’s failure to pursue 
proper course after taking possession as 
affecting personal liability of mortgagor, 
47 A.L.R. 582. 


Jurisdiction of court of state other than 
that in which property is located to re- 
deem from or enforce a chattel mortgage 
debt secured thereby, 69 A.L.R. 622. 

Bankruptcy court’s injunction against 
mortgage or lien enforcement proceedings 
commenced, before bankruptcy, in an- 
other court, 40 A.L.R.2d 663. 

Maintenance of replevin or similar pos- 
sessory remedy by cotenant, or security 
transaction creditor thereof, against other 
cotenants, 93 A.L.R.2d 358. 
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44-14-232. Summons; service on defendant; debtor’s duty to 
notify creditor of address changes; form. 


(a) When the petition provided for in Code Section 44-14-231 is 
made, the judge, the magistrate, or the clerk shall grant and issue a 
summons as prescribed in this Code section to the sheriff, his deputy or 
marshal, or any lawful constable of the county where the debtor resides 
or the secured property is located. Service shall be made by the officer 
by delivering a copy of the summons attached to a copy of the petition 
to the defendant personally; or, if the officer is unable to serve the 
defendant personally, service may be had by delivering the summons 
and the petition to any person sui juris residing on the premises; or, if 
no such person is found residing on the premises after reasonable effort, 
service may be had by tacking a copy of the summons and the petition 
on the door of the premises and, on the same day of the tacking, by 
enclosing, directing, stamping, and mailing by first-class mail a copy of 
the summons and the petition to the defendant at his last known 
address, if any, and making an entry of this action on the petition filed 
in the case. 


(b) The summons served on the defendant pursuant to subsection (a) 
of this Code section shall command and require the defendant to 
answer either orally or in writing within seven days from the date of the 
actual service unless the seventh day is a Saturday, a Sunday, or a legal 
holiday, in which case the answer may be made on the next day which 
is not a Saturday, a Sunday, or a legal holiday. 


(c) It shall be the obligation of the debtor to advise the secured 
creditor of any change of his address subsequent to the date of the 
granting of the security interest. 


(d) The form of the summons shall be uniform in every county of this 
state and is prescribed as follows: 


“IN THE COURT OF COUNTY 
STATE OF GEORGIA 
(Style of case) CIVIL ACTION 
NO. 

SUMMONS 

TO THE ABOVE-NAMED DEFENDANT: 
The defendant herein hereby commanded and 
required personally or by attorney to file with the Clerk of the 
Court of County (insert location) 


within seven days from the date of service of the within affidavit and 
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summons, or on the first business day thereafter if the seventh day falls 
on a Saturday, a Sunday, or a legal holiday, then and there to answer 
said affidavit in writing or orally. If the defendant fails to answer on or 
before the seventh day from the date of service, the defendant may 
reopen the default as a matter of right by making an answer within 
seven days after the date of the default notwithstanding the provision 
of Code Section 9-11-55 of the Official Code of Georgia Annotated. If the 
seventh day is a Saturday, a Sunday, or a legal holiday, the answer may 
be made on the next day which is not a Saturday, a Sunday, or a legal 
holiday. The last possible date on which the defendant may answer is 
thes day of : . If answer is not 
so made, a writ of possession shall issue against you as by law provided, 


pursuant to plaintiffs affidavit. 
Witness the Honorable 


, Judge of said 


Court. 
This 


day of 


Service perfected on 
defendant, this 
day of , 


Clerk, 


Court of County 


History. 

Code 1933, § 67-703, enacted by Ga. L. 
1974, p. 398, § 1; Ga. L. 1978, p. 1705, 
§ 2; Ga. L. 1982, p. 3, § 44; Ga. L. 1987, p. 
1028, § 3; Ga. L. 1999, p. 81, § 44; Ga. L. 
2002, p. 415, § 44. 


Sheriff, deputy, marshal 
or constable” 


Law reviews. 

For article on this part and personal 
property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 


JUDICIAL DECISIONS 


The trial court acquires no jurisdic- 
tion over defendant in the absence of 
service in accordance with the statutory 
mandate, or the waiver thereof. McGowan 
v. W.S. Badcock Corp., 144 Ga. App. 255, 
240 S.E.2d 779, 1977 Ga. App. LEXIS 
2661 (1977). 

The fact that defendant acquires 
knowledge of the pending suit does 
not cure the defective service. 


McGowan v. W.S. Badcock Corp., 144 Ga. 
App. 255, 240 S.E.2d 779, 1977 Ga. App. 
LEXIS 2661 (1977). 

Instructions. — It was not error for 
the trial court to fail to charge the sub- 
stance of O.C.G.A. § 44-14-232 in the ab- 
sence of a request. First Natl Bank v. 
Vinson, 102 Ga. App. 828, 118 S.E.2d 225, 
1960 Ga. App. LEXIS 759 (1960). 

Where the plaintiff in a mortgage 
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execution wrongfully causes per- 
sonal property described in the execu- 
tion to be brought from Alabama into 
Georgia for the purpose of having it levied 
upon under the execution, a levy on the 
property under such circumstances is ille- 
gal and void, in the absence of acquies- 
cence and consent of the mortgagor. Rob- 
inson v. Smith, 80 Ga. App. 151, 55 S.E.2d 
638, 1949 Ga. App. LEXIS 795 (1949). 
Notice required where parties in- 
tended contract preempted by fed- 
eral law. — A mobile home financing 
contract which was silent with regard to 
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foreclosure and repossession did not per- 
mit the creditor to repossess by self help 
without notice (O.C.G.A. § 11-9-503), or 
to foreclose upon seven-days notice pursu- 
ant to a writ of possession (O.C.G.A. § 44- 
14-232), for the simple reason that the 
parties intended to enter a contract pre- 
empted by federal law, which requires 30 
days notice to a defaulting debtor prior to 
repossession or foreclosure. Grant v. 
GECC, 764 F.2d 1404, 1985 U.S. App. 
LEXIS 26366 (11th Cir. 1985), cert. de- 
nied, 476 U.S. 1124, 106 S. Ct. 1993, 90 L. 
Ed. 2d 673, 1986 U.S. LEXIS 3167 (1986). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§$ 607-614. 
C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 399, 
404. 
ALR. 

Right of holder of interest coupons 
through one who had guaranteed their 


payment to share with holder of principal 
obligation in proceeds of mortgage secu- 
rity, 41 A.L.R. 1254. 

Replevin or claim-and-delivery: Modern 
view as to validity of statute or contrac- 
tual provision authorizing summary re- 
possession of consumer goods sold under 
retail installment sales contract, 45 
A.L.R.3d 1233. 


44-14-233. Answer; reopening the default; granting writ upon 
default; trial; order to turn over property to sheriff or 


other. 


(a) If the defendant fails to answer on or before the date provided in 
subsection (b) of Code Section 44-14-232, the defendant may reopen the 
default as a matter of right by making an answer within seven days 
after the date of the default notwithstanding the provisions of Code 
Section 9-11-55. If the seventh day is a Saturday, a Sunday, or a legal 
holiday, the answer may be made on the next day which is not a 
Saturday, a Sunday, or a legal holiday. 


(b) If the defendant fails to answer or open the default, the court 
shall grant a writ of possession and, if otherwise permitted by this part, 
the plaintiff shall be entitled to a verdict and a judgment by default in 
open court or in chambers and without the intervention of a jury for all 
of the amount due, together with costs, as if every item and paragraph 
of the affidavit provided for in Code Section 44-14-231 were supported 
by proper evidence. 


(c) The defendant may answer either in writing or orally. If the 
defendant answers orally, the substance thereof shall be endorsed by 
the court on the petition. The answer may contain any legal or equitable 
defense or counterclaim. If the defendant answers, a trial of the issues 
shall be had in accordance with the procedure prescribed for civil 
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actions in courts of record. Every effort shall be made by the trial court 
to expedite a trial of the issues and place the case on the next available 
calendar. However, the trial shall not be held before seven days have 
elapsed from the date the defendant files his answer. The defendant 
shall be allowed to remain in possession of the secured property 
pending the final outcome of the litigation, provided that the defendant 
complies with Code Section 44-14-234. 


(d) The court shall issue an order directing the defendant or person 
in possession of property sought to be foreclosed to turn over said 
property to the sheriff, marshal, constable, or their lawful deputies 
whenever that court issues a writ of possession for personal property 
pursuant to this part. 


(e) Asuggested form for the order authorized under subsection (d) of 
this Code section is as follows: 


“IN THE COURT OF COUNTY 
STATE OF GEORGIA 
(Style of case) CIVIL ACTION 
NO. 
ORDER 


A writ of possession having been issued against the defendant for 
personal property to be foreclosed upon, it is: 


ORDERED that the defendant or the party in possession of the 
property specified in that writ of possession be and that person is 
hereby directed to turn over to the sheriff, marshal, or constable of 
____———s County or his lawful deputies, or to any sheriff, marshal, or 
constable of this state or their lawful deputies, the (describe property), 
instanter, or advise said officer of the location of the property if same is 
not in defendant’s possession. 


SO ORDERED, this day of 


JUDGE 
PRESENTED BY: 


Attorney’s name 
and address” 
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History. 

Code 1933, § 67-704, enacted by Ga. L. 
1974, p. 398, § 1; Ga. L. 1978, p. 1705, 
§ 3; Ga. L. 1987, p. 1023, § 4; Ga. L. 1999, 
p. 81, § 44. 

Law reviews. 
For article on this part and personal 


PROPERTY 


44-14-233 


property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 

For article, “The Civil Jurisdiction of 
State and Magistrate Courts,” see 24 Ga. 
St. B. J. 29 (1987). 


JUDICIAL DECISIONS 


The purpose in enacting O.C.G.A. 
§ 44-14-233 was to give defendants who 
are unrepresented by counsel and who are 
unschooled in the law an opportunity to 
state their defenses orally to the court as 
best they can and to have the substance of 
their defenses endorsed on the disposses- 
sory warrant, thereby making a record 
upon which the case may proceed in the 
trial and appellate courts. Brown v. Wil- 
son Chevrolet-Olds, Inc., 150 Ga. App. 
525, 258 S.E.2d 139, 1979 Ga. App. LEXIS 
2279 (1979). 

The Personal Property Foreclosure 
Act requires the making of a contem- 
poraneous record, and it must be 
strictly construed and observed. Brown v. 
Wilson Chevrolet-Olds, Inc., 150 Ga. App. 
525, 258 S.E.2d 139, 1979 Ga. App. LEXIS 
2279 (1979). 

Request for jury trial and demand 
for a court reporter is no “answer” to 
a petition for a writ of possession. The 
trial court is therefore mandated by law to 
issue the writ of possession, which does 
not amount to a denial of the constitu- 
tional right to a jury trial. Banks v. Borg- 
Warner Acceptance Corp., 168 Ga. App. 
46, 308 S.E.2d 54, 1983 Ga. App. LEXIS 
2671 (1983). 

The failure to endorse an answer 
upon the petition at the time of the hear- 
ing is not an amendable defect so as to be 
cured by judgment or subsequent “supple- 
mental record.” Brown v. Wilson Chevro- 
let-Olds, Inc., 150 Ga. App. 525, 258 
S.E.2d 139, 1979 Ga. App. LEXIS 2279 
(1979). 

O.C.G.A. § 44-14-230 et seq. specifi- 
cally contemplates that under limited 
circumstances a default judgment is 
authorized which will fully adjudicate 
“all of the amount due.” Porter v. Midland- 
Guardian Co., 145 Ga. App. 262, 243 


S.E.2d 595, 1978 Ga. App. LEXIS 1943, 
rev'd, 242 Ga. 1, 247 S.E.2d 743, 1978 Ga. 
LEXIS 1066 (1978). 

Default judgment entered prior to 
seven-day period following the origi- 
nal default is voidable during that 
seven-day period and may be set aside. 
However, where the defendant files no 
answer or other pleadings during that 
time, a later motion to set aside the judg- 
ment comes too late. Steele v. Bank of 
Dalton, 168 Ga. App. 224, 308 S.E.2d 577, 
1983 Ga. App. LEXIS 2733 (1983). 

Answer untimely. — In an action for 
an immediate writ of possession against 
borrowers who had defaulted, the bank’s 
motion to dismiss the borrowers’ answer 
and counterclaim was properly granted, 
because the borrowers failed to open the 
default judgment as a matter of right 
within seven days, as required by 
O.C.G.A. § 44-14-233(a) and, thus, the 
case remained in default. Mathis v. River 
City Bank, 317 Ga. App. 560, 731 S.E.2d 
788, 2012 Ga. App. LEXIS 766 (2012). 

There is no provision in O.C.G.A. 
§ 44-14-233 allowing a judgment by 
default for all of the amount due, to- 
gether with costs. Spencer v. Taylor, 144 
Ga. App. 641, 242 S.E.2d 308, 1978 Ga. 
App. LEXIS 1721 (1978). 

Defendant’s failure to post bond en- 
titled plaintiff to immediate writ of 
possession. — Consulting company sued 
a store for breach of contract; the store’s 
debt to the company was secured by UCC 
financing statements on the store’s inven- 
tory. The company was entitled to an 
immediate writ of possession because af- 
ter the suit was filed, the store sold and 
transferred merchandise subject to the 
company’s security interest without post- 
ing bond as required by O.C.G.A. §§ 44- 
14-234(3) and 44-14-237. Deere Park & 
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Assocs. v. C H Furniture Source, LLC, 296 
Ga. App. 382, 674 S.E.2d 635, 2009 Ga. 
App. LEXIS 229 (2009). 

Judgment reversed when owner 
not accorded statutory procedures. — 
Trial court improperly issued the court’s 
final judgment without affording the 
owner the procedures accorded the owner 
by O.C.G.A. § 44-14-233(c). The earlier 
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hearing did not amount to a trial since it 
was neither noticed nor understood as 
such by the parties or the trial court, 
which issued a ruling only on the inter- 
locutory matter of the registry payments 
at its conclusion. Ware v. Vanderbilt 
Mortg. & Fin., Inc., 320 Ga. App. 702, 740 
S.E.2d 691, 2013 Ga. App. LEXIS 263 
(2018). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§ 572. 
C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 355, 
400, 405, 411. 


ALR. 

Right to litigate validity of tax title in 

suit to foreclose mortgage, 85 A.L.R. 1073. 
Right to jury trial of issues as to per- 

sonal judgment for deficiency in suit to 

foreclose mortgage, 112 A.L.R. 1492. 


44-14-234. Payment into court; issuance of writ; possession and 
disposition of property pending resolution; disposi- 


tion of payments. 


In any foreclosure action, the defendant shall comply with the 


following provisions: 


(1) Where the issue of the right of possession cannot be finally 
determined within two weeks from the date of service of the copy of 
the summons, the defendant shall be required to pay into the registry 


of the trial court: 


(A) All past due amounts which are admitted to be due and for 
which there are no allegations of defenses or claims which, if 
proven, would offset said amounts alleged past due; and 


(B) All amounts of unaccelerated payments which become due 
after the issuance of the summons as said amounts of payments 


become due; 


provided, however, that, in lieu of the payments, the defendant shall be 
allowed to submit a receipt to the court indicating that the payments 
have been made to the secured creditor. In the event that the amount of 
the payments actually due or to become due is in controversy, the court 
shall determine the amount to be paid into the court in the same 
manner as provided in paragraph (2) of this Code section; 


(2) If the plaintiff and the defendant disagree as to the amounts 
actually due or to become due, the court shall set a hearing date to 
determine the amount to be paid into the court. At the hearing, the 
parties may submit to the court any evidence of the amounts actually 
due or to become due, including any security agreement and evidence 
of any claims or defenses arising out of the same transaction, for the 
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purpose of establishing the actual amount of the payments to be paid 


into the registry of the court; 


(3) After the date of the service of the summons as provided in 
Code Section 44-14-232, the defendant shall not transfer, remove, or 
convey the secured property without posting bond as provided in 
Code Section 44-14-237; 


(4) If the defendant fails to comply with any provision of this Code 
section to the detriment of the plaintiff, the court shall issue a writ of 
possession. The issuance of a writ of possession shall not affect the 
merits of the case but shall only affect the right to possession pending 
a final decision on the merits; and 


(5) The court shall order the clerk of the court to pay to the plaintiff 
the amounts paid into the registry of the court as the payments are 
made; provided, however, that, if the defendant claims that he is 
entitled to all or a part of the funds and such claim is an issue of 
controversy in the litigation, the court shall order the clerk to pay to 
the plaintiff without delay only that portion of the funds to which the 
defendant has made no claim in the proceedings. That part of the 
funds which is a matter of controversy in the litigation shall remain 
in the registry of the court until a final determination of the issues. 


History. 

Code 1933, § 67-705, enacted by Ga. L. 
1974, p. 398, § 1; Ga. L. 1982, p. 3, § 44; 
Ga. L. 1987, p. 1023, § 5. 

Law reviews. 
For article on this part and personal 


property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 

For article surveying Georgia cases 
dealing with commercial law from June 
1977 through May 1978, see 30 Mercer L. 
Rev. 15 (1978). 


JUDICIAL DECISIONS 


A writ of possession issued under 
O.C.G.A. § 44-14-234(4) is interlocu- 
tory in character. Greene v. Citizens & S. 
Bank, 134 Ga. App. 73, 213 S.E.2d 175, 
1975 Ga. App. LEXIS 1910 (1975). 

The trial judge is not authorized to 
issue a writ of possession pursuant to 
the provisions of O.C.G.A. § 44-14-234(4) 
where the defendants set forth several 
bases for relief and as a matter of law the 
pleadings do not reveal the absence of any 
defense. Jordan v. F & M Bank, 138 Ga. 
App. 48, 225 S.E.2d 498, 1976 Ga. App. 
LEXIS 2047 (1976). 

Appellate procedure. — Since appeal 
to a writ of possession is not based on a 
final judgment, an appellant must follow 
the provisions of O.C.G.A. § 5-6-34 for an 


interlocutory appeal. Dein v. Citizens Jew- 
elry Co., 145 Ga. App. 118, 243 S.E.2d 286, 
1978 Ga. App. LEXIS 1882, 1978 Ga. App. 
LEXIS 3228 (1978). 

An order entered pursuant to 
O.C.G.A. § 44-14-234 is not final and 
thus a direct appeal from such order will 
not lie. Foskey v. Bank of Alapaha, 147 Ga. 
App. 541, 249 S.E.2d 346, 1978 Ga. App. 
LEXIS 2763 (1978); Cavender v. First 
Nat’l Bank, 173 Ga. App. 660, 327 S.E.2d 
789, 1985 Ga. App. LEXIS 1653 (1985). 

Defendants are not required to 
make payments into the registry of 
the court where the defendants set forth 
several bases for denying the relief, and, 
as a matter of law, the pleadings do not 
reveal the absence of any defense. Jordan 
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v. F & M Bank, 138 Ga. App. 48, 225 
S.E.2d 498, 1976 Ga. App. LEXIS 2047 
(1976). 

The defendant is not required to pay 
into the registry of the court disputed past 
due amounts or accelerated payments. 
Such issues must be resolved on trial and 
not on a hearing purportedly under 
O.C.G.A. § 44-14-234. Smalls v. Harrison, 
150 Ga. App. 473, 258 S.E.2d 227, 1979 
Ga. App. LEXIS 2262 (1979); Cavender v. 
First Natl Bank, 173 Ga. App. 660, 327 
S.E.2d 789, 1985 Ga. App. LEXIS 1653 
(1985). 

Defendant’s failure to post bond en- 
titled plaintiff to immediate writ of 
possession. — Consulting company sued 
a store for breach of contract; the store’s 
debt to the company was secured by UCC 
financing statements on the store’s inven- 
tory. The company was entitled to an 
immediate writ of possession because af- 
ter the suit was filed, the store sold and 
transferred merchandise subject to the 
company’s security interest without post- 
ing bond as required by O.C.G.A. §§ 44- 
14-234(3) and 44-14-237. Deere Park & 
Assocs. v. C H Furniture Source, LLC, 296 
Ga. App. 382, 674 S.E.2d 635, 2009 Ga. 
App. LEXIS 229 (2009). 

Evidence of past due amounts. — At 
an evidentiary hearing under O.C.G.A. 
§ 44-14-234 the trial judge only deter- 
mines the amounts actually to become 
due. As to amounts past due no procedure 
for a hearing is provided. Thus, as the 
Appeals Court construes the Act, no evi- 
dence of past due amounts should be con- 
sidered and the trial judge should only 
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determine whether there are allegations 
of defenses or claims which would offset 
amounts alleged past due. Foskey v. Bank 
of Alapaha, 147 Ga. App. 541, 249 S.E.2d 
346, 1978 Ga. App. LEXIS 2763 (1978). 

Complaint moot on appeal. — Com- 
plaint on appeal concerning the issuance 
of writ of possession and a court order 
requiring the defendant to pay sums of 
money into the court’s registry pursuant 
to O.C.G.A. § 44-14-234 was rendered 
moot by the entry of a final decision in 
trial court. Dein v. Citizens Jewelry Co., 
149 Ga. App. 340, 254 S.E.2d 403, 1979 
Ga. App. LEXIS 1844 (1979). 

Funds improperly disbursed. — 
Where appellants’ initial complaint dis- 
puted only part of the funds paid into the 
registry, in subsequent amendments to 
their complaint, appellants asserted addi- 
tional defenses to the disbursement of any 
of the moneys which had been paid into 
the registry, the court improperly dis- 
bursed the registry funds prior to a final 
determination of the issues still in contro- 
versy. Daniel v. Roby, 151 Ga. App. 486, 
260 S.E.2d 397, 1979 Ga. App. LEXIS 
2579 (1979). 

Where a petition for writ of posses- 
sion is premature at the time of a first 
judgment in a case, if evidence and infer- 
ences show that at the time of the rendi- 
tion of a second order, defendant is in 
default, the petition at the time of the 
second hearing and order still has viabil- 
ity and is not subject to dismissal for being 
premature. Good Housekeeping Shops v. 
Hines, 150 Ga. App. 240, 257 S.E.2d 205, 
1979 Ga. App. LEXIS 2181 (1979). 


RESEARCH REFERENCES 


C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 407- 
409. 
ALR. 

Chattel mortgage on property consum- 
able in use, 49 A.L.R. 1495. 

Purchase by pledgee of subject of 
pledge, 76 A.L.R. 705; 37 A.L.R.2d 1381. 


Right of mortgagee lawfully in posses- 
sion, or one entitled to his rights, to retain 
possession until debt is paid, although 
debt or right to foreclose is barred by 
limitation, 115 A.L.R. 339. 


44-14-235. Appeals; possession pending appeal. 


Any judgment by the court shall be appealable pursuant to Chapters 
2, 3, 6, and 7 of Title 5 or any other applicable law. If the judgment of 
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the court awards possession of the secured property to the plaintiff and 
the defendant appeals this judgment, the defendant shall remain in 
possession of the secured property, provided that the defendant com- 
plies with all of the provisions of Code Section 44-14-234 until the issue 


has been finally determined on appeal. 


property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 


History. 

Code 1933, § 67-706, enacted by Ga. L. 
1974, p. 398, § 1. 
Law reviews. 

For article on this part and personal 


44-14-236. Execution and levy; retention by plaintiff; sale. 


Whenever a writ of possession is granted pursuant to a petition filed 
in accordance with Code Section 44-14-231, a levy may be made on the 
secured property by the sheriff, the deputy, the marshal, the constable, 
or a duly qualified levying officer of the court pursuant to the writ of 
possession. At the option of the plaintiff, the sheriff, the deputy, the 
marshal, the constable, or a duly qualified levying officer of the court 
shall either surrender the secured property to the plaintiff for retention 
or disposition in accordance with Article 9 of Title 11 or shall advertise 


and sell the same as in the case of levy and sale under execution. 


History. 

Code 1933, § 67-707, enacted by Ga. L. 
1974, p. 398, § 1. 
Law reviews. 

For article on this part and personal 


property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 


JUDICIAL DECISIONS 


Extent of court’s authority. — While 
O.C.G.A. § 44-14-236 authorizes a court 
having jurisdiction to grant a writ of pos- 
session to the secured property, it does not 
authorize a state court judge to command 
affirmatively that the defendant return 
the property and thus allow a plaintiff to 


dispense with a levy made on the secured 
property by the sheriff, deputy, marshal, 
constable or a duly qualified levying offi- 
cer of the court. Riviera Equip., Inc. v. 
Omega Equip. Corp., 145 Ga. App. 640, 
244 S.E.2d 139, 1978 Ga. App. LEXIS 
2074 (1978). 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
69 Am. Jur. 2d, Secured Transactions, Purchase by pledgee of subject of 
§ 575. pledge, 76 A.L.R. 705; 37 A.L.R.2d 1381. 
C.J.S. 


14 C.J.S., Chattel Mortgages, §§ 407, 
425. 
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44-14-237. Transfer, movement, or conveyance of property by 


defendant after posting of bond. 


In all cases where the defendant may desire to transfer, remove, or 
convey any of the secured property after the service of the summons and 
after having an opportunity to answer, the defendant shall post bond for 
the delivery of the property at the time and place of sale. The bond shall 
be with good security for a sum equal to the value of the property or the 
amount of the alleged remaining balance, whichever is less. The value 
of the property shall be estimated by the judge, the magistrate, or the 
clerk. Upon the approval of the bond by the judge, the magistrate, or the 
clerk, the defendant may transfer, remove, or convey such property as 


may be approved by the judge, the magistrate, or the clerk. 


History. 

Code 1933, § 67-709, enacted by Ga. L. 
1974, p. 398, § 1; Code 1933, § 67-708, as 
redesignated by Ga. L. 1975, p. 1213, § 3; 
Ga. L. 1987, p. 1023, § 6. 


Law reviews. 

For article on this part and personal 
property foreclosures, see 11 Ga. St. B. J. 
230 (1975). 


JUDICIAL DECISIONS 


Defendant’s failure to post bond en- 
titled plaintiff to immediate writ of 
possession. — Consulting company sued 
a store for breach of contract; the store’s 
debt to the company was secured by UCC 
financing statements on the store’s inven- 
tory. The company was entitled to an 
immediate writ of possession because af- 


ter the suit was filed, the store sold and 
transferred merchandise subject to the 
company’s security interest without post- 
ing bond as required by O.C.G.A. §§ 44- 
14-234(3) and 44-14-237. Deere Park & 
Assocs. v. C H Furniture Source, LLC, 296 
Ga. App. 382, 674 S.E.2d 635, 2009 Ga. 
App. LEXIS 229 (2009). 


RESEARCH REFERENCES 


C.J.S. 
14 C.J.S., Chattel Mortgages, § 408. 


44-14-238. Foreclosure when debts due in installments; treat- 


ment of surplus. 


If a mortgage on personalty is given to secure several debts falling 
due at different times, the mortgagee may foreclose when the first debt 
becomes due; and the court will control the surplus so as to protect the 


lien created for the debts not due. 


History. 
Orig. Code 1863, § 1967; Code 1868, 
§ 1955; Code 1873, § 1965; Code 1882, 


§ 1965; Civil Code 1895, § 2739; Civil 
Code 1910, § 3272; Code 1933, § 67-1001. 
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JUDICIAL DECISIONS 


In this state there can be but one 
foreclosure of a mortgage. Strickland 
v. Lowry Nat'l Bank, 140 Ga. 653, 79 S.E. 
539, 1913 Ga. LEXIS 213 (1913). 

The policy of the law is against 
repeated foreclosures of the same 
mortgage, and in harmony with this 
policy, this provision is made for a single 
foreclosure where the debt secured 
thereby falls due in installments. Georgia 
Realty Co. v. Bank of Covington, 19 Ga. 
App. 219, 91 S.E. 267, 1917 Ga. App. 
LEXIS 68 (1917). 

Judgment final. — A judgment which 
provides for the control of the surplus of 
the funds under O.C.G.A. § 44-14-238 is a 
final judgment. Miller Serv., Inc. v. Miller, 
77 Ga. App. 413, 48 S.E.2d 761, 1948 Ga. 
App. LEXIS 569 (1948). 

Control over surplus. — Under 
O.C.G.A. § 44-14-238, the court will con- 
trol the surplus so as to protect the lien 
created for the debts or installments not 
due. The court may order the part which is 
in judgment to be paid, and the balance to 
be invested to meet the indebtedness still 
unpaid. Hatcher v. Chancey, 71 Ga. 689, 
1883 Ga. LEXIS 249 (1883). See also Mc- 
Curry v. Pitner, 159 Ga. 807, 126 S.E. 781, 
1925 Ga. LEXIS 58 (1925). 

Equitable relief. — Under 0.C.G.A. 
§ 44-14-238 where partial payments were 
made on the first two installments, but 
nothing was paid on the third, and the 
purchaser was wholly unable to pay for 
the land, the vendor might, by equitable 
proceedings, obtain judgment for the in- 
debtedness, and a decree ordering the sale 
of the land and providing that, if, after 
paying the installments due, there should 
remain a surplus, the sheriff should re- 
turn it to satisfy the installment thereaf- 
ter to become due. If the debtor be insol- 
vent, this could be done as well where title 
was retained as security as where a mort- 
gage is taken for that purpose. Littleton v. 
Spell, 77 Ga. 227, 2 S.E. 935, 1887 Ga. 
LEXIS 94 (1887). 

Notes payable in specifics. — It 
makes no difference, under O.C.G.A. 


§ 44-14-238, that notes, to secure which 
the mortgage was given, are payable in 
specifics. Hatcher v. Chancey, 71 Ga. 689, 
1883 Ga. LEXIS 249 (1883). 

Separate notes for interest. — A 
mortgage to secure a promissory note for a 
stated amount of principal, and separate 
notes maturing at different times for the 
interest to accrue thereon, cannot, in ad- 
vance of the maturity of the principal 
note, unless specially so stipulated, be 
absolutely foreclosed for the full amount 
of the principal and the matured interest 
notes, and the collection thereof summar- 
ily enforced by a process amounting to no 
more than an ordinary mortgage execu- 
tion. In such a case the remedy provided 
by O.C.G.A. § 44-14-238 is available. 
Cumberland Island Co. v. Bunkley, 108 
Ga. 756, 33 S.E. 183, 1899 Ga. LEXIS 348 
(1899). 

Mortgage by tenants in common. — 
Where two give a lien on their separate 
interests in the same property to a com- 
mon creditor, the mortgage may be fore- 
closed separately against each. Baker v. 
Shephard, 30 Ga. 706, 1860 Ga. LEXIS 
179 (1860). 

When a mortgage was executed by two 
tenants in common, it may be foreclosed 
against one as to that tenant’s interest. 
Baker v. Shepherd, 37 Ga. 12, 1867 Ga. 
LEXIS 122 (1867). 

Security notes passed to several 
holders. — A mortgage having been 
made to secure several negotiable notes, 
and the notes having been passed to sev- 
eral different holders, and one of the hold- 
ers having obtained a general judgment, 
and another having foreclosed the mort- 
gage in the name of the mortgagee for use, 
a sale of the premises under the general 
judgment passed the title free from the 
mortgage lien. The notes not covered by 
either judgment cannot be enforced 
against the land, but are thrown, in eq- 
uity, upon the fund produced by the sale, 
for their pro rata share thereof. Smith v. 
Bowne, 60 Ga. 484, 1878 Ga. LEXIS 512 
(1878). 
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RESEARCH REFERENCES 
Am. Jur. 2d. 


69 Am. Jur. 2d, Secured Transactions, 
§§ 557, 572, 590-606, 734-736. 


of insecurity clause in chattel mortgage, 
125 A.L.R. 313. 
Excess of payment for one period as 


C.J.S. applicable to subsequent period under 
14 C.J.S., Chattel Mortgages, §§ 183, contract or mortgage providing for peri- 

360. odic payments, 89 A.L.R.3d 947. 

ALR. 


Validity, construction, and application 


44-14-239. Foreclosure before debt due; grounds; affidavit. 


Whenever a process of attachment may be legally brought against 
any person upon any debt or demand secured by a mortgage on personal 
property, or whenever the purchaser of mortgaged property is seeking 
to remove the property outside of the county, or when the defendant is 
seeking to dispose fraudulently or is fraudulently disposing of the 
mortgaged property and a disposal of the property will lessen the 
security, the creditor may foreclose his mortgage in the manner pre- 
scribed by law, except that the affidavit need not state that the debt or 
demand is due but shall state that the debtor has placed himself in one 
of the positions where a process of attachment could legally issue 
against him, or that the defendant is disposing or seeking to dispose of 
the mortgaged property and that a disposal of the property will lessen 
the security and shall state the amount of the debt or demand claimed 


and when the debt will be due. 


History. 
Ga. L. 1882-83, p. 109, § 1; Civil Code 


1895, § 2754; Civil Code 1910, § 3287; 
Civil Code 1933, § 67-1002. 


JUDICIAL DECISIONS 


An affidavit to foreclose a mortgage 
under O.C.G.A. § 44-14-239 is amend- 
able. Bainbridge Stock Co. v. Krause- 
McFarlin Co., 8 Ga. App. 220, 68 S.E. 
1013, 1910 Ga. App. LEXIS 110 (1910); 
Hardy v. Luke, 18 Ga. App. 423, 89 S.E. 
540, 1916 Ga. App. LEXIS 388 (1916). 

Evidence of intention to make 
fraudulent disposal. — Where a chattel 
mortgage is foreclosed and levied before 
its maturity, under O.C.G.A. §§ 18-3-1 
and 44-14-239, upon the grounds that the 
mortgagor is actually disposing or at- 
tempting to dispose of the mortgaged 
property so as to lessen the security, and 
that the mortgagor is about to remove 
from the county of residence, it is not 
necessary for the plaintiff to show that the 
defendant was attempting to dispose of 


the property or was about to remove from 
the county on the very day upon which the 
affidavit to obtain the foreclosure was 
made. It is sufficient to show the existence 
of such a present design or intention and 
the defendant’s purpose to carry it into 
execution at or about the time of the 
foreclosure. Louis Stix & Co. v. S. Pump & 
Co., 36 Ga. 526, 1867 Ga. LEXIS 83 
(1867); Perryman v. Pope, 102 Ga. 502, 31 
S.E. 37, 1897 Ga. LEXIS 524 (1897); Nich- 
ols v. Ward, 27 Ga. App. 501, 108 S.E. 832, 
1921 Ga. App. LEXIS 232 (1921). 
Allegations insufficient. — An allega- 
tion in an affidavit for the foreclosure of a 
mortgage before maturity of the debt, that 
the “defendants” are about to remove the 
mortgaged property beyond the limits of 
the county, is not a compliance with 
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O.C.G.A. § 44-14-239 where the affidavit 
does not show that the defendants are 
purchasers of the mortgaged property. Up- 
church v. Nichols, 15 Ga. App. 359, 83 S.E. 
273, 1914 Ga. App. LEXIS 112 (1914). 
Sufficiency of statement as to when 
debt due. — The requirement in 
O.C.G.A. § 44-14-239 that the affidavit 
shall state when the amount of the debt or 
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demand “will be due,” was sufficiently met 
by the assertion in the affidavit of foreclo- 
sure that “there is now due on said mort- 
gage the sum of $500.00 principal and 
$15.00 interest, and that the amount of 
said several sums is now due.” Hardy v. 
Luke, 18 Ga. App. 423, 89 S.E. 540, 1916 
Ga. App. LEXIS 388 (1916). 


RESEARCH REFERENCES 


C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 356, 
360. 
ALR. 

Validity, construction, and application 
of insecurity clause in chattel mortgage, 
125 A.L.R. 318. 


Failure to keep up insurance as justify- 
ing foreclosure under acceleration provi- 
sion in mortgage or deed of trust, 69 
A.L.R.3d 774. 


44-14-240. Foreclosure before debt due; levy and sale; disposi- 
tion of proceeds. 


All subsequent proceedings respecting the levy and sale of the 
mortgaged property shall be conducted in the manner prescribed by 
law; and the money realized from the sale of the property shall be 
disbursed by the proper officer under the terms and rules prescribed by 
law, except that the money shall not be paid over to the plaintiff in fi. fa. 
until the debt secured by the mortgage becomes due. 


History. 1895, § 2755; Civil Code 1910, § 3288; 
Ga. L. 1882-83, p. 109, § 2; Civil Code Code 1933, § 67-1003. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
69 Am. Jur. 2d, Secured Transactions, 14 C.J.S., Chattel Mortgages, §§ 407, 
§ 575. 25. 


44-14-241. Foreclosure before debt due; affidavit of illegality; 
bond; trial of issue. 


After the levy of the execution on the mortgaged property, the 
defendant may file his affidavit of illegality, in which affidavit he may 
avail himself of any defense that he could have set up in an ordinary 
action upon the demand secured by the mortgage and may show that he 
is not justly indebted to the plaintiff in the sum claimed in the affidavit 
of foreclosure. The subsequent proceedings, as to the giving of bond and 
the trial of the issue made in the case, shall be conducted in the manner 
prescribed by Code Section 44-14-233. 
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History. 
Ga. L. 1882-83, p. 109, § 3; Civil Code 
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1895, § 2756; Civil Code 1910, § 3289; 
Code 1933, § 67-1004. 


JUDICIAL DECISIONS 


The mortgagor may, in an affidavit 
of illegality, set up any defense the 
mortgagor might have urged in an action 
on the note secured by the mortgage and 
which goes to show that the amount 
claimed is not due and owing by the mort- 
gagor. Fellows v. Sapp, 45 Ga. App. 89, 163 
S.E. 314, 1932 Ga. App. LEXIS 174 (1932). 

Setoff not available. — In an affidavit 
of illegality to the foreclosure of a mort- 
gage on personalty, the mortgagor may 


utilize the defense of recoupment; but the 
mortgagor cannot plead setoff in such a 
proceeding. Holleman v. Commercial 
Credit Co., 66 Ga. App. 772, 19 S.E.2d 336, 
1942 Ga. App. LEXIS 301 (1942). 

It was error to dismiss an affidavit 
of illegality, on motion, on the ground 
that it was not the proper remedy of the 
defendant, without passing upon its mer- 
its. Crawford v. Scott, 137 Ga. 760, 74 S.E. 
520, 1912 Ga. LEXIS 139 (1912). 


Subpart 2 


Foreclosures Arising out of Commercial Transactions 


44-14-260. Definitions. 
As used in this subpart, the term: 


(1) “Commercial transaction” means a transaction which gives rise 
to an obligation to pay for goods sold or leased, services rendered, or 
moneys loaned for use in the conduct of a business or profession and 
not for personal consumption. 


(2) “Consumer transaction” means the sale, lease, or rental of 
goods, services, or property, real or personal, primarily for personal, 
family, or household purposes. 


(3) “Waiver” means a written statement signed by the defendant, 
which statement contains language clearly and unambiguously waiv- 
ing any and all rights the defendant may have to a notice prior to 
seizure by a creditor having an interest in personal property of the 
defendant. No waiver shall be effective unless the interest sought to 
be foreclosed upon arose out of a commercial transaction. 


History. 
Code 1933, § 67-718, enacted by Ga. L. 
1975, p. 1213, § 3. 
JUDICIAL DECISIONS 


Motor home loan consumer trans- between original motor home purchaser 


action. — Because motor homes are gen- 
erally used for personal purposes rather 
than commercial ones, the trial court 
properly concluded that a loan transaction 


and bank was a consumer transaction. 
Washington State Employees Credit 
Union v. Robinson, 206 Ga. App. 782, 427 
S.E.2d 15, 1992 Ga. App. LEXIS 1795 
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(1992), cert. denied, No. S98C0592, 1993 
Ga. LEXIS 301 (Ga. Mar. 19, 1993). 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
68 Am. Jur. 2d, Secured Transactions, Chattel mortgage on property consum- 
§§ 23, 590-606. able in use, 49 A.L.R. 1495. 


C.J.S. 
14 C.J.S., Chattel Mortgages, § 370. 


44-14-261. Petition for immediate writ of possession; verifica- 
tion; exemption of consumer transactions. 


Any person seeking to foreclose an interest in personal property 
arising out of a commercial transaction under this subpart may seek an 
immediate writ of possession from the court before which the petition is 
filed if the petition contains a statement of facts, under oath, by the 
petitioner or his agent or attorney which sets forth the basis of the 
petitioner’s claim and a sufficient ground for the issuance of an 
immediate writ of possession. No such writ shall issue on an interest 
arising out of a consumer transaction; provided, however, that an 
immediate writ of possession may issue for merchandise or services 
rendered on merchandise which was paid for, in whole or in part, by a 
bad check as the term “bad check” is defined in Code Section 44-14-516. 


History. Law reviews. 

Code 1933, § 67-709, enacted by Ga. L. For article on Chapter 67-7 (now this 
1975, p. 1218, § 3; Ga. L. 1989, p. 803, part,) and personal property foreclosures, 
§ 1. see 11 Ga. St. B.J. 230 (1975). 


JUDICIAL DECISIONS 
Filing a foreclosure petition is nota sion. Flateau v. Reinhardt, Whitley & 


jurisdictional prerequisite to a creditor’s Wilmot, 220 Ga. App. 188, 469 S.E.2d 222, 
right to seek an immediate writ of posses- 1996 Ga. App. LEXIS 417 (1996). 


RESEARCH REFERENCES 

Am. Jur. 2d. Bankruptcy court’s injunction against 

69 Am. Jur. 2d, Secured Transactions, mortgage or lien enforcement proceedings 
$$ 590-606, 607-614. commenced, before bankruptcy, in an- 
C.J.S. other court, 40 A.L.R.2d 663. 

14 C.J.S., Chattel Mortgages, §§ 185, 
405. 
ALR. 


Chattel mortgage on property consum- 
able in use, 49 A.L.R. 1495. 


44-14-262. Grounds for immediate writ of possession. 


The petitioner seeking an immediate writ of possession shall allege 
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under oath specific facts sufficient to show that it is within the power of 
the defendant to conceal, waste, encumber, convert, convey, or remove 
from the jurisdiction of the court the property which is the subject 


matter of the petition or that the petitioner’s postjudgment remedy 


would otherwise be inadequate. 


History. 
Code 1933, § 67-710, enacted by Ga. L. 
1975, p. 1218, § 3. 


JUDICIAL DECISIONS 


As to who shall have possession 
pending trial of merits of foreclosure, 
the merits of foreclosure itself and par- 
ticularly defenses and counterclaims 
thereto have no actual relevancy to this 
question. Ward v. Charles D. Hardwick 
Co., 156 Ga. App. 96, 274 S.E.2d 20, 1980 
Ga. App. LEXIS 2893 (1980). 


It is error to rule on merits of foreclo- 
sure while ostensibly determining merits 
of writ of immediate possession. Ward v. 
Charles D. Hardwick Co., 156 Ga. App. 96, 
274 S.E.2d 20, 1980 Ga. App. LEXIS 2893 
(1980). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§ 121. 
C.J.S. 

14 C.J.S., Chattel Mortgages, § 241. 
ALR. 

Chattel mortgagee’s failure to pursue 
proper course after taking possession as 


affecting personal liability of mortgagor, 
47 A.L.R. 582. 

Right of mortgagee lawfully in posses- 
sion, or one entitled to his rights, to retain 
possession until debt is paid, although 
debt or right to foreclose is barred by 
limitation, 115 A.L.R. 339. 


44-14-263. Bond or waiver required. 


The petition for an immediate writ of possession shall be accompa- 
nied by a waiver, as defined in Code Section 44-14-260, or the petitioner 
shall furnish a bond in the amount of the petitioner’s claim for the 
payment of damages which the defendant may sustain if the writ is 


obtained wrongfully. 


History. 
Code 1933, § 67-711, enacted by Ga. L. 
1975, p. 1218, § 3. 


JUDICIAL DECISIONS 


Not available to defendant. — A de- 
fendant, as against a plaintiff (i.e., by 
counterclaim), cannot utilize the provi- 
sions of O.C.G.A. § 44-14-263. Solomon 
Refrigeration, Inc. v. Osburn, 148 Ga. App. 


772, 252 S.E.2d 686, 1979 Ga. App. LEXIS 
1653 (1979). 

Attorneys’ fees. — There is no statu- 
tory provision providing for recovery of 
attorneys’ fees in suits involving immedi- 
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ate writs of possession. Solomon Refrig- 252 S.E.2d 686, 1979 Ga. App. LEXIS 
eration, Inc. v. Osburn, 148 Ga. App. 772, 1653 (1979). 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
69 Am. Jur. 2d, Secured Transactions, 14 C.J.S., Chattel Mortgages, §§ 229, 
§ 734. 233. 


44-14-264. Issuance of writ; procedure when showing insuffi- 
cient. 


The court before which the petition is pending shall issue a writ for 
immediate possession upon finding that the petitioner has complied 
with Code Sections 44-14-261 through 44-14-263. If the petitioner is 
found not to have made sufficient showing to obtain an immediate writ 
of possession, the court may nevertheless treat the petition as one being 
filed under Code Section 44-14-231 and may proceed accordingly. 


History. 
Code 1933, § 67-712, enacted by Ga. L. 
1975, p. 1213, § 3. 


RESEARCH REFERENCES 


ALR. possession until debt is paid, although 
Right of mortgagee lawfully in posses- debt or right to foreclose is barred by 
sion, or one entitled to his rights, to retain limitation, 115 A.L.R. 339. 


44-14-265. Service of notice to defendant. 


When an immediate writ of possession has been granted, a copy of the 
petition, the affidavits, the waiver or bond, and the order shall be served 
in any manner provided in Code Section 44-14-232 as if the petition 
were one filed under Code Section 44-14-231. 


History. 
Code 1933, § 67-713, enacted by Ga. L. 
1975, p. 1213, § 3. 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
69 Am. Jur. 2d, Secured Transactions, 14 C.J.S., Chattel Mortgages, §§ 183, 
§§ 607-614. 404. 


44-14-266. Execution and levy. 


Upon the granting of a writ of immediate possession, the action shall 
proceed in the manner provided under Code Section 44-14-236. 
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History. 
Code 1933, § 67-714, enacted by Ga. L. 
1975, p. 1218, § 3. 


44-14-267. Time for filing defenses. 


At any time prior to the sale or other final disposition of the property 
by the levying officer or petitioner as provided for under Code Section 
44-14-236 but no later than 30 days after service as provided for under 
Code Section 44-14-265, the defendant may appear and file any legal or 
equitable defense or counterclaim to the petitioner’s claim for a writ of 
immediate possession. After the filing of such defense or counterclaim, 
a trial of any issue requiring a trial shall be had in accordance with the 
procedure prescribed for civil actions in courts of record. 

History. 

Code 1933, § 67-715, enacted by Ga. L. 

1975, p. 1218, § 3; Ga. L. 1982, p. 3, § 44. 


RESEARCH REFERENCES 


C.J.S. sion, or one entitled to his rights, to retain 
14 C.J.S., Chattel Mortgages, § 400. possession until debt is paid, although 
ALR. debt or right to foreclose is barred by 


Right of mortgagee lawfully in posses- limitation, 115 A.L.R. 339. 


44-14-268. Motion for dissolution of writ; payment of claim or 
furnishing of bond; procedure upon dissolution of 
writ. 


(a) At any time within which the defendant may file defenses as 
provided for under Code Section 44-14-267, the defendant may: 


(1) Move for a dissolution of the writ, which motion shall be 
granted unless the petitioner proves the grounds upon which the writ 
was issued; or 


(2) Pay to the court the full amount of the petitioner’s claim, 
including costs, or furnish a bond with good and sufficient security for 
the value of the property as determined after hearing by the court 
before which the matter is pending or a bond for the amount of 
petitioner’s claim, including costs, whichever is less. 


(b) Ifthe writ is dissolved under paragraph (1) or (2) of subsection (a) 
of this Code section, the action shall proceed on the petitioner’s claim as 
if no writ had issued; and any issue requiring trial shall be had in 
accordance with the procedure prescribed for civil actions in courts of 
record. 
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History. 
Code 1933, § 67-716, enacted by Ga. L. 
1975, p. 1213, § 3. 
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JUDICIAL DECISIONS 


A defendant may regain possession 
of repossessed property at that time which 
defendant pays into court the full amount 
of petitioner’s claim including costs or 
furnishes a proper bond. Sumner v. Adel 
Banking Co., 244 Ga. 73, 259 S.E.2d 32, 
1979 Ga. LEXIS 1120 (1979). 

Defendant is entitled to trial on de- 
fenses to foreclosure and counterclaims 
whether defendant retains possession un- 


der O.C.G.A. § 44-14-268(a) or whether 
defendant gives it up. Ward v. Charles D. 
Hardwick Co., 156 Ga. App. 96, 274 S.E.2d 
20, 1980 Ga. App. LEXIS 2893 (1980). 

Error to rule on merits of foreclo- 
sure while ostensibly determining 
merits of writ of immediate posses- 
sion. Ward v. Charles D. Hardwick Co., 
156 Ga. App. 96, 274 S.E.2d 20, 1980 Ga. 
App. LEXIS 2893 (1980). 


RESEARCH REFERENCES 


C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 236- 
238. 
ALR. 

Right of mortgagee lawfully in posses- 


44-14-269. Default judgment. 


sion, or one entitled to his rights, to retain 
possession until debt is paid, although 
debt or right to foreclose is barred by 
limitation, 115 A.L.R. 339. 


Upon the failure of the defendant to appear and answer within the 
time provided in Code Section 44-14-267, if the service on the defendant 
was made in such a manner as to comply with Code Section 9-11-4, a 
default judgment shall be entered against the defendant for the full 


amount of the petitioner’s claim. 


History. 
Code 1933, § 67-717, enacted by Ga. L. 
1975, p. 1213, § 3. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-269 deals with pe- 
titions for immediate writ of posses- 
sion and is inapplicable to a proceeding 
dealing with a petition for a writ of pos- 
session under O.C.G.A. § 44-14-230. 
Spencer v. Taylor, 144 Ga. App. 641, 242 
S.E.2d 308, 1978 Ga. App. LEXIS 1721 
(1978). 

O.C.G.A. § 44-14-269 only applies to 


immediate writs of possession under 
0.C.G.A. § 44-14-260 et seq., which sec- 
tions pertain alone to commercial transac- 
tions, and not to consumer transactions, 
as those terms are defined in O.C.G.A. 
§ 44-14-260. Porter v. Midland-Guardian 
Co., 242 Ga. 1, 247 S.E.2d 748, 1978 Ga. 
LEXIS 1066 (1978). 


RESEARCH REFERENCES 


C.J.S. 
14 C.J.S., Chattel Mortgages, § 411. 
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Subpart 3 


Foreclosures on Bills of Sale or Contracts Retaining Title 


RESEARCH REFERENCES 


ALR. 

Rights as between conditional seller 
and one claiming under or through sale or 
mortgage by buyer which is subject to the 
seller’s reservation of title, 87 A.L.R. 941. 

Rights in proceeds of vehicle collision 
policy, under “loss-payable” clause, of con- 
ditional seller, chattel mortgagee, or the 
like, of vehicle where there has been im- 
proper repossession or foreclosure after 
the damage, 46 A.L.R.2d 992. 

Relative rights as between assignee of 
conditional seller and a subsequent buyer 
from the conditional seller after reposses- 
sion or the like, 72 A.L.R.2d 342. 

Sufficiency of description in chattel 
mortgage as covering all property of a 
particular kind, 2 A.L.R.3d 839; 30 
A.L.R.3d 9; 25 A.L.R.5th 696. 

Specific performance of land contract 
notwithstanding failure of vendee to make 
required payments on time, 55 A.L.R.3d 
10. 


Equipment leases as security interest 
within Uniform Commercial Code sec. 
1-201(37), 76 A.L.R.3d 11. 

Sufficiency of address of debtor in fi- 
nancing statement required by UCC sec. 
9-402(1), 99 A.L.R.3d 807. 

Sufficiency of address of secured party 
in financing statement required under 
UCC sec. 9-402(1), 99 A.L.R.3d 1080. 

Sufficiency of description of collateral in 
financing statement under UCC secs. 
9-110 and 9-402, 100 A.L.R.3d 10. 

What is “commercially reasonable” dis- 
position of collateral required by UCC sec. 
9-504(3), 7 A.L.R.4th 308. 

Sufficiency of secured party’s notifica- 
tion of sale or other intended disposition of 
collateral under UCC sec. 9-504(3), 11 
A.L.R.4th 241. 

Construction and effect of “future ad- 
vances” clauses under UCC Article 9, 90 
A.L.R.4th 859. 


44-14-280. Manner of foreclosure. 


The owner of any bill of sale or written contract retaining title to 
personal property to secure a debt may foreclose the contractor bill of 
sale in the same manner as mortgages on personal property are 


foreclosed. 


History. 
Ga. L. 1899, p. 82, § 1; Civil Code 1910, 


§ 3298; Ga. L. 1921, p. 114, § 1; Code 
1933, § 67-1601. 


JUDICIAL DECISIONS 


The remedies provided by O.C.G.A. 
§§ 44-14-210 and 44-14-280 are dis- 
tinct and altogether independent of each 
other. Macon Sav. Bank v. Jones Motor 
Co., 168 Ga. 805, 149 S.E. 217, 1929 Ga. 
LEXIS 250 (1929); Jackson v. Parks, 49 
Ga. App. 29, 174 S.E. 203, 1934 Ga. App. 
LEXIS 247 (1934). 

Remedy not exclusive. — The rem- 
edy provided in O.C.G.A. § 44-14-280 is 
not exclusive. The owner has the right 


also to bring trover. Hill v. Marshall, 18 
Ga. App. 652, 90 S.E. 175, 1916 Ga. App. 
LEXIS 1169 (1916). 

In a contract for the sale of personal 
property, where the purchaser agrees that 
upon default in any payment due under 
the contract the purchaser will volun- 
tarily surrender the property to the seller, 
to be sold and the proceeds applied upon 
the indebtedness, or agrees that upon 
such default the seller may institute tro- 
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ver proceedings to recover the property, 
etc., these remedies are cumulative of the 
seller’s right to collect the indebtedness in 
any other manner as provided by law; and 
the seller’s failure to pursue, for the col- 
lection of the indebtedness, any method 
prescribed in the contract for that pur- 
pose, cannot be a defense against the 
seller’s right to foreclose as provided by 
law under O.C.G.A. § 44-14-280. Jones 
Motor Co. v. Macon Sav. Bank, 37 Ga. App. 
767, 142 S.E. 199, 1928 Ga. App. LEXIS 
603 (1928), affd, 168 Ga. 805, 149 S.E. 
217, 1929 Ga. LEXIS 250 (1929). 

There is nothing inconsistent in try- 
ing to collect the purchase price and at the 
same time retaining title as security for 
the unpaid balance of the price. An effort 
to collect payment does not constitute an 
abandonment of the security. Turner v. 
Kay Jewelry Co., 101 Ga. App. 178, 112 
S.E.2d 783, 1960 Ga. App. LEXIS 820 
(1960). 

Seller not estopped. — A suit by the 
seller to foreclose the contract as a mort- 
gage under O.C.G.A. § 44-14-280 does not 
estop the seller from afterwards bringing 
an action of trover for the property. Hill- 
iard v. GMAC, 54 Ga. App. 105, 187 S.E. 
218, 1936 Ga. App. LEXIS 464 (1936); 
Turner v. Kay Jewelry Co., 101 Ga. App. 
173, 112 S.E.2d 783, 1960 Ga. App. LEXIS 
820 (1960); Whitehead v. Southern Disct. 
Co., 109 Ga. App. 126, 135 S.E.2d 496, 
1964 Ga. App. LEXIS 812 (1964). 

Effect of action on title. — Where 
personalty is sold and title retained in the 
seller as security for the balance of the 
purchase money, an action by the seller to 
foreclose the contract as a mortgage under 
O.C.G.A. § 44-14-280, does not have the 
effect of transferring the title into the 
buyer. Hilliard v. GMAC, 54 Ga. App. 105, 
187 S.E. 218, 1936 Ga. App. LEXIS 464 
(1936); Turner v. Kay Jewelry Co., 101 Ga. 
App. 173, 112 S.E.2d 783, 1960 Ga. App. 
LEXIS 820 (1960); Whitehead v. Southern 
Disct. Co., 109 Ga. App. 126, 135 S.E.2d 
496, 1964 Ga. App. LEXIS 812 (1964). 

A suit on a promise to pay the purchase 
price of the chattel to which the contract 
retains title does not admit that the title 
to the chattel is in the maker of the 
instrument. Turner v. Kay Jewelry Co., 
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101 Ga. App. 173, 112 S.E.2d 783, 1960 
Ga. App. LEXIS 820 (1960). 

Chattel mortgage foreclosures law 
applies. — The foreclosure of a condi- 
tional sales contract is governed by the 
law which applies to chattel mortgage 
foreclosures. A.D.L. Sales Co. v. Gailey, 48 
Ga. App. 798, 173 S.E. 734, 1934 Ga. App. 
LEXIS 200 (1934); Dixon v. GMAC, 105 
Ga. App. 413, 124 S.E.2d 660, 1962 Ga. 
App. LEXIS 939 (1962). 

Abill of sale to secure a debt may be 
foreclosed in the same manner as a 
chattel mortgage. Carroll v. Richards, 50 
Ga. App. 272, 178 S.E. 178, 1934 Ga. App. 
LEXIS 737 (1934); Miller Serv., Inc. v. 
Miller, 77 Ga. App. 413, 48 S.E.2d 761, 
1948 Ga. App. LEXIS 569 (1948). 

Conveyance to debtor not required. 
— 0.C.G.A. § 44-14-280 does not suggest 
or require that the owner of a bill of sale of 
personal property shall convey or recon- 
vey to the debtor the personal property 
covered by such bill of sale, prior to the 
foreclosure of the contract in the manner 
in which mortgages are foreclosed, or the 
recordation of such a conveyance. Macon 
Sav. Bank v. Jones Motor Co., 168 Ga. 805, 
149 S.E. 217, 1929 Ga. LEXIS 250 (1929); 
Cobb v. Growers’ Fin. Corp., 40 Ga. App. 
442, 149 S.E. 920, 1929 Ga. App. LEXIS 
187 (1929). 

Bill of sale. — A promissory note given 
by a purchaser of personal property, in 
which it is agreed that title shall remain 
in the seller until the purchase money is 
paid, is not a “bill of sale,” and therefore 
cannot be foreclosed in a justice’s court 
under O.C.G.A. § 44-14-280. Berry v. Rob- 
inson & Overton, 122 Ga. 575, 50 S.E. 378, 
1905 Ga. LEXIS 270 (1905); Wynn & Rob- 
inson v. Tyner, 139 Ga. 765, 78 S.E. 185, 
1913 Ga. LEXIS 596 (1913). 

Showing that bill given to secure 
debt. — An absolute bill of sale intended 
to secure a debt may be foreclosed as 
provided in O.C.G.A. § 44-14-280, 
whether the fact that it is intended as 
security is shown by a bond to reconvey, or 
by other appropriate evidence. Denton 
Bros. v. Shields, 120 Ga. 1076, 48 S.E. 423, 
1904 Ga. LEXIS 802 (1904). 

Conditional sales contract. — An 
instrument which recites that the promis- 
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sory note embodied therein, for a specified 
amount payable in installments, is given 
“for the purchase money” of described 
property, and that “the title to the above 
described property is to remain in the 
[seller] until fully paid for,” is a contract of 
conditional sale, retaining title in the 
seller until compliance by the purchaser 
with the conditions of the sale. Jett v. 
Gordon, 52 Ga. App. 370, 183 S.E. 346, 
1936 Ga. App. LEXIS 633 (1936). 

Effect of homestead and exemption 
laws. — The setting aside of the property 
afterwards, as being exempt from levy 
and sale by virtue of the homestead and 
exemption laws, in no wise affected the 
previously acquired title of the lender. 
Where, after a levy upon the property 
under a proceeding to foreclose the bill of 
sale as provided in O.C.G.A. § 44-14-280, 
the borrower filed a claim to the property, 
upon the ground that it was exempt from 
levy and sale by virtue of the homestead 
and exemption laws, and where it ap- 
peared from the claim filed that the prop- 
erty levied upon was impressed with ex- 
emption after the borrower had executed 
the bill of sale to secure the debt to the 
lender, the court did not err in dismissing 
the claim on demurrer (now motion to 
dismiss) and allowing the levy to proceed. 
Tarver v. Beneficial Loan Soc’y, 39 Ga. 
App. 646, 148 S.E. 288, 1929 Ga. App. 
LEXIS 486 (1929). 
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44-14-281 


Priority of lien. — The lien of an 
ordinary attachment upon which no judg- 
ment had been rendered is not superior to 
the claim of a vendor under a duly ex- 
ecuted, but unrecorded, retention of title 
contract of sale of personal property which 
contract has been foreclosed under the 
provisions of O.C.G.A. § 44-14-280. Bank 
of Ringgold v. West Publishing Co., 61 Ga. 
App. 426, 6 S.E.2d 598, 1939 Ga. App. 
LEXIS 310 (1939). 

Real parties in interest. — Where 
plaintiff was the named seller in a condi- 
tional sale contract, and had acquired title 
to the property involved prior to the com- 
mencement of its foreclosure proceedings, 
it was error to dismiss the case on the 
ground that it did not show sufficient 
interest in itself to maintain the action. 
Jack Fred Co. v. Lago, 96 Ga. App. 675, 
101 S.E.2d 165, 1957 Ga. App. LEXIS 661 
(1957). 

Instructions. — It was not error to fail 
to charge the substance of O.C.G.A. § 44- 
14-280 in the absence of a request; such a 
charge would not have aided the jury and 
the judge so charged that the jury could 
find a verdict based on whether they 
found pro or con as to specific facts. First 
Nat’l Bank v. Vinson, 102 Ga. App. 828, 
118 S.E.2d 225, 1960 Ga. App. LEXIS 759 
(1960). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§ 572 et seq. 

ALR. 

Right of conditional seller to retake 
property without legal process, 146 A.L.R. 
1331. 

What conduct by repossessing chattel 


mortgagee or conditional vendor entails 
tort liability, 99 A.L.R.2d 358. 

Replevin or claim-and-delivery: modern 
view as to validity of statute or contrac- 
tual provision authorizing summary re- 
possession of consumer goods sold under 
retail installment sales contract, 45 
A.L.R.3d 1233. 


44-14-281. Proceedings after foreclosure; defenses. 


In the event any bill of sale is foreclosed as provided in Code Section 


44-14-280, the proceedings after foreclosure shall be the same as the 
proceedings to foreclose mortgages, with the same right to defend in the 
manner in which defenses to foreclosures of mortgages are now pro- 
vided for by law. 
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History. 
Ga. L. 1899, p. 82, § 2; Civil Code 1910, 
§ 3299; Code 1933, § 67-1602. 


PROPERTY 


44-14-282 


JUDICIAL DECISIONS 


The debtor may, by affidavit of ille- 
gality, utilize any defense which the 
debtor might set up in an ordinary action 
upon the demand secured by a mortgage, 
and which goes to show that the amount 
claimed is not due and owing in a proceed- 
ing to foreclose a bill of sale retaining title 
to secure a debt. Atlas Auto Fin. Co. v. 
Atkins, 79 Ga. App. 91, 53 S.E.2d 171, 
1949 Ga. App. LEXIS 589 (1949). 

While the debtor is permitted to 
utilize a valid defense of recoupment, 
the debtor is not entitled to plead the 
defense of setoff in such a summary pro- 
ceeding, since the latter defense is not one 
which goes to the justice of the plaintiffs 
demand. Atlas Auto Fin. Co. v. Atkins, 79 
Ga. App. 91, 53 S.E.2d 171, 1949 Ga. App. 
LEXIS 589 (1949). 

A general plea of no indebtedness is 
insufficient as setting out a defense in 
an affidavit of illegality to a statutory 
foreclosure of a retention of title contract 
of sale. Kent v. Rogers, 58 Ga. App. 835, 
200 S.E. 235, 1938 Ga. App. LEXIS 147 
(1938). 

In a suit to foreclose a contract retain- 
ing title to personalty, ground of an affi- 
davit of illegality which states that the 
debt is not due and not unpaid and that 
the affidavit of foreclosure is untrue, 
pleads no facts showing that the amount 


claimed is not due, and, as a general 
denial, it is not an issuable defense which 
the defendant might have set up in an 
ordinary action upon the demand secured 
by the contract retaining title. Carter v. 
Rich’s, Inc., 83 Ga. App. 188, 63 S.E.2d 
241, 1951 Ga. App. LEXIS 829 (1951). 

Lack of authority. — Ordinarily, 
where a retention-of-title contract is fore- 
closed against property, that the employee 
who signed the contract in the partner- 
ship name was not authorized to execute 
an instrument of that nature on behalf of 
the partnership sets up a valid defense to 
the foreclosure. Long Tobacco Harvesting 
Co. v. Brannen, 98 Ga. App. 142, 105 
S.E.2d 390, 1958 Ga. App. LEXIS 528 
(1958). 

Failure to set up defense. — Where a 
proceeding to foreclose a retention of title 
contract is instituted and the defendant’s 
answer sets up no defense to the foreclo- 
sure proceeding and, in fact, is not respon- 
sive to the foreclosure proceeding, but 
refers to a trover proceeding and nowhere 
denies that the amount claimed or any 
part thereof is due, the answer filed fails 
to set up any defense and is subject to 
dismissal. Little v. Yow, 69 Ga. App. 335, 
25 S.E.2d 232, 1943 Ga. App. LEXIS 71 
(1948). 


RESEARCH REFERENCES 


C.J.S. 
14 C.J.S., Chattel Mortgages, § 405. 


44-14-282. Levy and sale following execution and recording of 
bill of sale to defendant; priorities; disposition of 


proceeds. 


When any judgment has been or shall be rendered in any court of this 
state upon any note or other evidence of debt given for the purchase 
money of personal property and where the title for the property has 
been retained in the vendor, it shall be lawful for the holder of the note 
or other evidence of debt in which title is retained to make, file, and 
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have recorded in the office of the clerk of the superior court where the 
defendant resides a bill of sale to the defendant for the personal 
property or, if he is dead, to his executor or administrator or, if there is 
no executor or administrator, to the heirs of the deceased; and, if the 
holder of the note or other evidence of debt in which title is retained is 
dead, his executor or administrator may in like manner make and file 
such bill of sale without obtaining an order of the court for that purpose. 
Upon the filing of the bill of sale, the personal property may be levied on 
and sold under such judgment as in other cases; provided, however, that 
the judgment shall take and be a lien upon the personal property and 
the proceeds of the sale thereof, prior to all other judgments, claims, 
liens, and other encumbrances, until the judgment shall be fully paid 
and satisfied. 


History. decision in Jordan Mercantile Co. v. 
Ga. L. 1887, p. 62, § 1; Code 1933, Brooks, 149 Ga. 157, 99 S.E. 289 (1919). 
§ 67-1603. 
History of Section. 
This Code section is derived from the 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

69 Am. Jur. 2d, Secured Transactions, Priority as between lien for repairs and 
§ 575. the like, and right of seller under condi- 
C.J.S. tional sales contract, 36 A.L.R.2d 198. 


14 C.J.S., Chattel Mortgages, § 342. 


Subpart 4 
Foreclosures in Magistrate Court 
RESEARCH REFERENCES 


ALR. 
Right to attorneys’ fees on enforcing 
chattel mortgage, 63 A.L.R. 1314. 


44-14-300. Amount of mortgage; filing of affidavit; execution. 


Any person having a mortgage on personal property to secure a debt 
not exceeding $100.00 in principal and desiring to foreclose the mort- 
gage may, by himself, his agent, or his attorney, make an affidavit of the 
amount of the principal and the interest due on the mortgage, which 
affidavit shall be annexed to the mortgage. When the mortgage or 
verified copy with the affidavit annexed thereto shall be filed with any 
magistrate in the county where the mortgagor resides, if a resident of 
this state, or, if not a resident of this state, in the county where the 
mortgaged property is located, it shall be the duty of the magistrate to 
issue an execution directed to all and singular the sheriffs, the mar- 
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PROPERTY 


44-14-301 


shals, their deputies, and the constables of this state commanding the 
sale of the property to satisfy the principal, the interest, and the costs 
of the proceedings to foreclose the mortgage. 


History. 
Ga. L. 1878-79, p. 152, § 1; Code 1882, 
§ 3974a; Ga. L. 1882-83, p. 67, § 1; Civil 


Code 1895, § 2760; Civil Code 1910, 
§ 3293; Code 1933, § 67-901; Ga. L. 1983, 
p. 884, § 4-1; Ga. L. 1984, p. 22, § 44. 


JUDICIAL DECISIONS 


Concurrent jurisdiction with 
county court. — A county court has no 
jurisdiction to try and determine an issue 
made upon the foreclosure of a chattel 
mortgage and a counter-affidavit filed 
thereto, where the amount involved is less 
than $50.00. In such cases, the justice’s 
court of the district of the defendant’s 
residence has jurisdiction under O.C.G.A. 
§ 44-14-300. Where the principal sum se- 
cured does not exceed $100.00, but is more 
than $50.00, the two courts have concur- 
rent jurisdiction. Aycock v. Subers, 73 Ga. 
807, 1884 Ga. LEXIS 236 (1884). 

Filing papers with justice. — Where 
an affidavit to foreclose a chattel mortgage 
and the mortgage itself have been handed 
to a justice of the peace, this is a sufficient 
“filing” of these papers with that officer. 


Adams v. Goodwin, 99 Ga. 138, 25 S.E. 24, 
1896 Ga. LEXIS 248 (1896). 

An annexation of an affidavit of 
foreclosure to the mortgage or a verified 
copy thereof is merely directory, and fail- 
ure to annex affidavit does not void the 
writ of fieri facias issued pursuant 
thereto. Simpson v. Jones, 182 Ga. 544, 
186 S.E. 558, 1936 Ga. LEXIS 486 (1936). 

Return to proper court. — Where a 
chattel mortgage was foreclosed in a jus- 
tice’s court under O.C.G.A. § 44-14-300, 
and upon the levying of the execution 
issued thereunder a claim was interposed, 
it was properly returned to the court 
where the foreclosure took place and 
whence the execution issued. Ridling v. 
Stewart, 77 Ga. 539, 1886 Ga. LEXIS 361 
(1886). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

69 Am. Jur. 2d, Secured Transactions, 
§§ 572 et seq., 637 et seq. 
C.J.S. 

14 C.J.S., Chattel Mortgages, §§ 355- 
359, 364, 398, 412-422, 425. 
ALR. 

Chattel mortgagee’s failure to pursue 
proper course after taking possession as 


44-14-301. Notice to mortgagor. 


affecting personal liability of mortgagor, 
47 A.L.R. 582. 

Purchase by pledgee of subject of 
pledge, 76 A.L.R. 705; 37 A.L.R.2d 1381. 

Bankruptcy court’s injunction against 
mortgage or lien enforcement proceedings 
commenced, before bankruptcy, in an- 
other court, 40 A.L.R.2d 663. 


It shall be the duty of the magistrate with whom the affidavit and the 
mortgage are filed to give notice to the mortgagor of the proceedings at 


the time of issuing the execution. 


History. 
Ga. L. 1880-81, p. 126, § 2; Code 1882, 
§ 3974d; Civil Code 1895, § 2763; Civil 


Code 1910, § 3296; Code 1933, § 67-905; 
Ga. L. 1983, p. 884, § 4-1. 
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44-14-302 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-301 is not appli- 
cable to superior courts. Golden v. J. 
M. Easterling & Sons, 37 Ga. App. 172, 
139 S.E. 102, 1927 Ga. App. LEXIS 564 
(1927). 

O.C.G.A. § 44-14-301 does not re- 
quire that the execution shall recite that 
the notice has been given. Spooner v. 
Coachman, 18 Ga. App. 705, 90 S.E. 373, 
1914 Ga. App. LEXIS 482 (1914). 

There was no error in refusing to 
dismiss a levy on the grounds that no 
notice was given under O.C.G.A. § 44-14- 
301 when the lack of notice was not raised 
until appeal. Spooner v. Coachman, 18 Ga. 
App. 705, 90 S.E. 373, 1914 Ga. App. 
LEXIS 482 (1914). 


Waiver. — Where there is no motion to 
dismiss the levy on the ground that the 
notice prescribed by O.C.G.A. § 44-14-301 
had not been given, and the defendant in 
fi. fa., although reciting such failure, en- 
tered a plea to the merits without actual 
protestation, the failure to give the notice 
referred to must be taken as waived. Mc- 
Farlin v. Reeves, 10 Ga. App. 581, 73 S.E. 
862, 1912 Ga. App. LEXIS 619 (1912), 
overruled, Spooner v. Coachman, 18 Ga. 
App. 705, 90 S.E. 373, 1914 Ga. App. 
LEXIS 482 (1914); Futch v. Taylor, 22 Ga. 
App. 441, 96 S.E. 183, 1918 Ga. App. 
LEXIS 380 (1918). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
69 Am. Jur. 2d, Secured Transactions, 
$$ 607-614. 


C.J.S. 
14 C.J.S., Chattel Mortgages, §§ 399, 
404. 


44-14-302. Levy and sale of property; advertisement. 


When the execution provided for by Code Section 44-14-300 is 
delivered to a constable, he shall levy on the property wherever it may 
be found; and, after advertising the same for ten days preceding the sale 
by giving a full description of the property to be sold and the process 
under which he is proceeding in a written advertisement at three or 
more public places in the district in which the property may be found, 
he shall put up and expose the property for sale as provided in this Code 
section; provided, however, that the sale shall be had within the legal 
hours of sale on a regular court day and at the usual place of holding 
magistrate courts for the district. The constable shall put up and expose 
the property for sale at the time and place and in the same manner as 
constable’s sales are required to be held. 


History. 
Ga. L. 1878-79, p. 152, § 2; Ga. L. 1882- 
83, p. 67, § 1; Code 1882, § 3974b; Civil 


Code 1895, § 2761; Civil Code 1910, 
§ 3294; Code 1933, § 67-902; Ga. L. 2003, 
p. 140, § 44. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
69 Am. Jur. 2d, Secured Transactions, 
§ 575. 


C.J.S. 
14 C.J.S., Chattel Mortgages, §§ 407, 
25. 
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ALR. 
Purchase by pledgee of subject of 
pledge, 76 A.L.R. 705; 37 A.L.R.2d 1381. 
Protection of mortgagor or owner of 
mortgaged property, on foreclosure sale, 
by fixing upset or minimum price, requir- 


PROPERTY 


T.44, C.14, A.8 


ing credit of specified amount on mortgage 
debt, or denying or limiting amount of 
deficiency judgment, 85 A.L.R. 1480; 89 
A.L.R. 1087; 90 A.L.R. 1330; 94 A.L.R. 
1352; 96 A.L.R. 853; 97 A.L.R. 1123; 104 
A.L.R. 375. 


44-14-303. Defenses by mortgagor; hearing in magistrate’s 
court. 


The mortgagor may avail himself of any defense he may have to the 
foreclosure in the same manner and upon the same conditions as 
allowed by law in case of foreclosure of chattel mortgages in the 
superior courts. Whenever any such defense is filed by the mortgagor, 
the magistrate issuing the execution shall have the power and jurisdic- 
tion to hear and determine the issues made thereon as in other cases at 


law. 


History. 
Ga. L. 1878-79, p. 152, § 3; Code 1882, 
§ 3974c; Civil Code 1895, § 2762; Civil 


Code 1910, § 3295; Code 1933, § 67-903; 
Ga. L. 1983, p. 884, § 3-31. 


JUDICIAL DECISIONS 


Failure to raise defense. — Where a 
proceeding to foreclose a retention of title 
contract is instituted and the defendant’s 
answer sets up no defense to the foreclo- 
sure proceeding and, in fact, is not respon- 
sive to the foreclosure proceeding, but 
refers to a trover proceeding and nowhere 


denies that the amount claimed or any 
part thereof is due, the answer filed fails 
to set up any defense and is subject to 
dismissal. Little v. Yow, 69 Ga. App. 335, 
25 S.E.2d 232, 1943 Ga. App. LEXIS 71 
(1948). 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
69 Am. Jur. 2d, Secured Transactions, Effect of oral agreement to enlarge time 
§ 572. for redemption from sale under mortgage 
C.J.S. or other lien on real property, 54 A.L.R. 


14 C.J.S., Chattel Mortgages, §§ 355, 
400, 405, 411. 


1207. 


ARTICLE 8 


LIENS 


Cross references. 

Judgment liens generally, § 9-12-80 et 
seq. 

Security interests in and liens on motor 
vehicles, § 40-3-50 et seq. 


Die, molds, forms, and patterns, T. 44, 
C. 12, Art. 8. 
Tax executions, T. 48, C. 3. 
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44-14-320 


Part 1 


In GENERAL 


JUDICIAL DECISIONS 


Lien may be waived by express 
agreement based upon valuable con- 
sideration. Ford Motor Credit Co. v. Par- 


sons, 155 Ga. App. 46, 270 S.E.2d 230, 
1980 Ga. App. LEXIS 2450 (1980). 


RESEARCH REFERENCES 


ALR. 

Redemption from mortgage or judicial 
sale as affecting lien intervening that un- 
der which property was sold and that 
under which it was redeemed, 26 A.L.R. 
435. 

Bankruptcy: lessor’s right, upon bank- 
ruptcy of lessee, to enforce lien or retain 
security for future rentals, 45 A.L.R. 717. 

Oil, gas, or other mineral rights in land, 
apart from ownership of soil, as subject as 
real estate to lien of judgment against the 
owner of the mineral interest, 53 A.L.R. 
135. 

Contract for compensation other than 
that of attorney on basis of share in or 
percentage of property or fund as creating 
an equitable lien, 54 A.L.R. 289. 

Single mechanic’s lien upon several par- 
cels, as enforceable against less than all of 
the parcels (including effect of release of 
some of them from the lien), 130 A.L.R. 
423. 

Acceptance of unsecured note or other 
personal obligation of vendee as waiver or 
discharge of vendor’s lien, 132 A.L.R. 440. 

Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 

Constitutionality of statute giving to 
lien for alteration of property pursuant to 


public requirement, mechanic’s lien, or 
similar lien, preference over pre-existing 
mortgage or other lien, 141 A.L.R. 66. 

Rights and remedies under lien statute 
of one performing work only part of which 
is of a lienable character, 149 A.L.R. 682. 

Mere assertion of unfounded lien as 
constituting conversion, 169 A.L.R. 100. 

Right of holder of mortgage or lien to 
proceeds of property insurance payable to 
owner not bound to carry insurance for 
former’s benefit, 9 A.L.R.2d 299. 

Easement, servitude, or restrictive cov- 
enant as affected by enforcement of as- 
sessment or improvement liens, 26 
A.L.R.2d 873. 

Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase, 33 A.L.R.2d 1384; 82 A.L.R.3d 
1040. 

Conveyance of real property to mort- 
gagee or lienholder as constituting “sale or 
exchange” rendering owner liable for com- 
missions to broker having exclusive 
agency or exclusive right to sell, 46 
A.L.R.2d 1116. 

Abandonment of construction or of con- 
tract as affecting time for filing mechan- 
ics’ liens or time for giving notice to owner, 
52 A.L.R.3d 797. 


44-14-320. Certain liens established; removal of nonconforming 


liens. 


(a) The following liens are established in this state: 


(1) Liens for taxes in favor of the state, the counties, and the 


municipal corporations; 


(2) Liens in favor of creditors by judgment and decree; 


(3) Liens in favor of laborers; 
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(4) Liens in favor of landlords; 

(5) Liens in favor of mortgagees; 

(6) Liens in favor of landlords furnishing supplies; 

(7) Liens in favor of mechanics on real and personal property; 


(8) Liens in favor of contractors, materialmen, subcontractors, 
materialmen furnishing material to subcontractors, and laborers 
furnishing labor to subcontractors, machinists, and manufacturers of 
machinery. As used in this paragraph, the term “subcontractor” 
includes, but is not limited to, subcontractors having privity of 
contract with the prime contractor; 


(9) Liens in favor of certain creditors against steamboats and other 
watercraft; 


(10) Liens in favor of the proprietors of sawmills and the propri- 
etors of planing mills and other similar establishments; 


(11) Liens in favor of innkeepers, boardinghouse keepers, carriers, 
livery stable keepers, pawnbrokers, depositories, bailees, factors, 
acceptors, and attorneys at law; 


(12) Liens in favor of owners of stallions, jacks, bulls, and boars; 


(13) Liens in favor of railroad employees, owners of stock killed, 
and persons furnishing supplies to railroads; 


(14) Liens in favor of laundrymen; 
(15) Liens in favor of jewelers; 


(16) Liens in favor of the state for expenditures from the hazard- 
ous waste trust fund pursuant to subsection (e) of Code Section 
12-8-96. Such liens shall be superior to all other liens except liens for 
taxes and other prior perfected recorded liens or claims of record; and 


(17) Liens in favor of a nonprofit organization or entity that is 
exempt from taxation under 26 U.S.C. Section 501(c) which exercises 
the powers of a fire department as provided for under Chapter 3 of 
Title 25 that are requested by property owners and that are based 
upon fees and rates charged that are consistent with the Federal 
Emergency Management Agency of the United States Department of 
Homeland Security’s Schedule of Equipment Rates as such existed on 
July 1, 2019. 


(b)(1) All liens provided for in this chapter or specifically established 
by federal or state statute, county, municipal, or consolidated govern- 
ment ordinance or specifically established in a written declaration or 
covenant which runs with the land shall be exempt from subsection 
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(c) of this Code section. All other liens shall be defined as noncon- 
forming liens and shall not be eligible for filing and recording. 


(2) Each nonconforming lien shall be a nullity with no force or 
effect whatsoever, even if said nonconforming lien is filed, recorded, 
and indexed in the land records of one or more counties in this state. 


(c)(1) Any person, corporation, or other entity against whose prop- 
erty a nonconforming lien is filed or recorded may, without notice to 
any party, file an ex parte petition for an order to remove a 
nonconforming lien from the record in the superior court of the county 
in which said lien is filed or recorded and obtain an order from said 
superior court directing the clerk of the superior court to record the 
order and mark the recorded nonconforming lien: “CANCELED OF 
RECORD PURSUANT TO ORDER DATED ____, RECORDED 
AT DEED BOOK ___, PAGE ___. THIS DAY OF 

; .” The petition shall set forth 


that: 


(A) The movant is a party against whose property a nonconform- 
ing lien is filed; 


(B) The lien in question is a nonconforming lien as defined under 
this Code section; and 


(C) Acertified copy of the nonconforming lien is attached as an 
exhibit. 


The petition must be executed by the movant or movant’s attorney. 
The order may be entered as early as the date of filing of the petition 
and shall set forth that, upon review of the petition and the certified 
copy of the recorded instrument attached thereto, it is the order of the 
court that said lien is a nonconforming lien under this Code section 
and that the clerk of the court is ordered to record the order and mark 
the nonconforming lien canceled of record. 


(2) Any official or employee of the government of this state or any 
branch thereof, any political subdivision of this state, or the govern- 
ment of the United States or any branch thereof against whose 
property a nonconforming lien is filed or recorded may, without notice 
to any party and in lieu of the procedure provided by paragraph (1) of 
this subsection, file an ex parte affidavit of nonconforming lien in the 
superior court of the county in which said lien is filed or recorded. The 
affidavit shall set forth that: 


(A) Such person against whose property a nonconforming lien is 
filed is an official or employee of the government of this state or a 
branch thereof, a political subdivision of this state, or the govern- 
ment of the United States or a branch thereof; 


(B) The lien in question is a nonconforming lien as defined under 
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this Code section and was filed against the government official or 
employee based upon the performance or nonperformance of his or 
her official duties; and 


(C) Acertified copy of the nonconforming lien is attached as an 
exhibit. 


The affidavit filed for such government official or employee must be 
executed by the Attorney General or a deputy or assistant attorney 
general in the case of an official or employee of the government of this 
state or a branch thereof, the attorney representing a political 
subdivision of this state in the case of an official or employee of such 
political subdivision, or a United States attorney or an assistant 
United States attorney in the case of an official or employee of the 
government of the United States or a branch thereof. The lien shall be 
conclusively presumed to be nonconforming upon the filing of such 
affidavit, and the clerk of the court shall instanter mark the recorded 
nonconforming lien: “CANCELED OF RECORD PURSUANT TO 


AFFIDAVIT DATED 


PAGE THIS 
History. 
Ga. L. 1873, p. 42, § 1; Code 1873, 


§ 1972; Code 1882, § 1972; Civil Code 
1895, § 2787; Ga. L. 1909, p. 151, § 1; 
Civil Code 1910, § 3329; Code 1933, § 67- 
1701; Ga. L. 1956, p. 562, § 1; Ga. L. 1997, 
p. 970, § 2; Ga. L. 1997, p. 1050, § 3; Ga. 
L. 1999, p. 81, § 44; Ga. L. 2000, p. 1487, 
§ 1; Ga. L. 2019, p. 294, § 1/HB 387. 
Cross references. 

Liens for attorneys’ services, §§ 15-19- 
14, 15-19-15. 


_____, RECORDED AT DEED BOOK ___, 
DAY OF 


Child support liens in favor of Depart- 
ment of Human Resources, § 19-11-18. 

Liens of innkeepers on property of 
guests, § 43-21-5 et seq. 

Holding of liens on one’s own property, 
§ 44-6-3. 

Tax liens, § 48-5-28. 
Law reviews. 

For article, “The Rights of Attorneys 
and Their Clients in Fee Disputes,” see 16 
Ga. St. B.J. 150 (1980). 


JUDICIAL DECISIONS 


Real property liens strictly con- 
strued. — One seeking to make good a 
lien on real property must be brought 
clearly within the law relating thereto, 
and because such liens are creatures of 
statute and strictly construed, they may 
not be extended to cover instances not 
clearly and plainly provided for thereby. 
Stephens v. Clark, 154 Ga. App. 306, 268 
S.E.2d 361, 1980 Ga. App. LEXIS 2135 
(1980). 

Definition of “liens for taxes.” — The 
words “liens for taxes,” as employed in 


O.C.G.A. § 44-14-320, are broad and suf- 
ficient to include taxes provided by subse- 
quent statute, for support of the state and 
counties and municipal corporations lo- 
cated in the state that are not ad valorem 
or based on property. Atlanta Trust Co. v. 
Atlanta Realty Corp., 177 Ga. 581, 170 
S.E. 791, 1933 Ga. LEXIS 363 (1933). 
Tax liens are highest priority and 
apply to bona fide buyers. — Liens for 
state, county, and municipal taxes are 
superior to all other liens, and such lien 
follows the property into the hands of 
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bona fide purchasers. Carroll v. Richards, 
50 Ga. App. 272, 178 S.E. 178, 1934 Ga. 
App. LEXIS 737 (1934). 

Unless lien not recorded when pur- 
chaser buys. — Recording the fi. fa. 
issued by the State Revenue Commis- 
sioner on the general execution docket is 
not a condition precedent to the lien for 
sales taxes attaching, and the only effect 
of a failure to record the lien is that as 
against innocent purchasers the lien will 
be lost. State v. Atlanta Provision Co., 90 
Ga. App. 147, 82 S.E.2d 145, 1954 Ga. 
App. LEXIS 655 (1954). 

Priority of perfected security inter- 
est. — Under former O.C.G.A. § 11-9-310 
(see now O.C.G.A.§ 11-9-333), a perfected 
security interest takes priority over all 
liens described in O.C.G.A. § 44-14-320, 
including mechanic’s lien as provided for 
in O.C.G.A. § 44-14-363. Newton Ford 
Tractor Co. v. JI Case Credit Corp., 163 
Ga. App. 497, 294 S.E.2d 723, 1982 Ga. 
App. LEXIS 2550 (1982). 

Priority of liens. — Judgment credi- 
tor’s lien did not have priority over an 
assignee’s security deed because the funds 
from the assignor’s loan were used to pay 
off a bank’s prior security deed and, thus, 
the assignee was able to step into the 
shoes of the bank, a senior creditor, as to 
the priority of the creditor’s lien; O.C.G.A. 
§ 44-14-320(a) only listed the liens estab- 
lished in Georgia without listing the liens 
in order of priority. Hayes v. EMC Mortg. 
Corp., 296 Ga. App. 709, 675 S.E.2d 594, 
2009 Ga. App. LEXIS 316 (2009). 

Interest in tort action. — Although a 
court had earlier rejected a debtor’s reli- 
ance on O.C.G.A. § 44-12-24 in seeking a 
ruling that the assignment of a tort action 
was invalid because the debtor had as- 
signed the future proceeds of the action, 
not the right of action, the assignee credi- 
tor’s default allowed the court to accept 
the debtor’s assertion that the assignment 
of the proceeds to be received in the future 
was not a valid, enforceable assignment 
under Georgia law; in addition, the credi- 
tor had no lien or perfected security inter- 
est in the proceeds under O.C.G.A. § 44- 
14-320; thus, because there was no valid 
assignment and because the creditor did 
not have a valid, perfected security inter- 
est under Georgia law, then the creditor 
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was an unsecured creditor with only a 
claim based on the debtor’s breach of her 
promise to pay. Carson v. Rhodes (In re 
Carson), No. R04-43220-PWB, No. R04- 
43220-PWB, No. 05-4018, 2006 Bankr. 
LEXIS 2614 (Bankr. N.D. Ga. June 12, 
2006). 

When tax lien attaches. — A lien and 
its rank is provided for the state for sales 
and use taxes; and such lien attaches on 
the day on which the dealer is required to 
make the return and remittance to the 
State Revenue Commissioner; and such 
lien for taxes are declared to be superior to 
all other liens. State v. Atlanta Provision 
Co., 90 Ga. App. 147, 82 S.E.2d 145, 1954 
Ga. App. LEXIS 655 (1954). 

If receiver pays proceeds of sale to 
deed holder, both become liable for 
tax on sale. — Where certain tax execu- 
tions are declared to be valid prior liens 
upon property or funds arising from the 
sale of such property, and a receiver ap- 
pointed by the superior court, notwith- 
standing the order of that court required 
payment of taxes, pays out all or part of 
such funds to the holder of a deed to 
secure a debt, the holder is thereby ren- 
dered liable with holder’s surety for the 
payment of such tax executions, and is 
subject to action by the holder of the 
executions. Belser v. Puckett, 179 Ga. 249, 
175 S.E. 565, 1934 Ga. LEXIS 264 (1934). 

No right to excess funds generated 
by tax sale. — Redeeming creditor of a 
tax-sale property does not have a priority 
lien against excess funds arising from that 
sale. DLT List, LLC v. M7VEN Supportive 
Hous. & Dev. Group, 301 Ga. 131, 800 
S.E.2d 362, 2017 Ga. LEXIS 374 (2017). 

In Wester v. United Capital Financial of 
Atlanta, LLC, 282 Ga. App. 392 (2006) 
and again in United Capital Financial of 
Atlanta v. American Investment Assoc., 
302 Ga. App. 400 (2010), the Georgia 
Court of Appeals held that a creditor who 
redeems property following a tax sale has 
first priority to excess funds resulting 
from that tax sale, but properly overruled 
those decisions in DLT List, LLC. v. 
M7VEN Supportive Housing & Dev. 
Group, 335 Ga. App. 318 (2015) conclud- 
ing that a redeeming creditor has no such 
priority. DLT List, LLC v. M7VEN Sup- 
portive Hous. & Dev. Group, 301 Ga. 131, 
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800 S.E.2d 362, 2017 Ga. LEXIS 374 
(2017). 

Laborer’s lien supersedes land- 
lord’s. — Although a laborer’s general 
lien arose subsequent to a landlord’s lien, 
the laborer’s lien is nevertheless superior 
in dignity to the landlord’s lien. Little v. 
Walters, 40 Ga. App. 447, 150 S.E. 201, 
1929 Ga. App. LEXIS 192 (1929). 

As a general rule, party cannot hold 
lien on own property. Stephens v. 
Clark, 154 Ga. App. 306, 268 S.E.2d 361, 
1980 Ga. App. LEXIS 2135 (1980). 

Partner has no right to material- 
man or contractor’s lien on property. 
— Acoequal partner does not have a right 
to a common-law materialman’s or con- 
tractor’s lien on the partnership property. 
Stephens v. Clark, 154 Ga. App. 306, 268 
S.E.2d 361, 1980 Ga. App. LEXIS 2135 
(1980). 

Materialman who supplies subcon- 
tractor has no lien on property. — A 
materialman who furnishes material to a 
subcontractor for the improvement of real 
estate is not entitled to a lien upon the 
property so improved, where the subcon- 
tractor has no contractual relation with 
the owner of the realty. Buffalo Forge Co. 
v. Southern Ry., 43 Ga. App. 445, 159 S.E. 
301, 1931 Ga. App. LEXIS 419 (1931). 

Subrogation agreement overcomes 
constructive notice of intervening 
lien. — An agreement for subrogation, 
made with either the debtor or the credi- 
tor, is sufficient to overcome constructive 
notice of the intervening lien. McCollum v. 
Lark, 187 Ga. 292, 200 S.E. 276, 1938 Ga. 
LEXIS 779 (1938). 

Lender who pays off realty encum- 
brance gets priority in repayment. — 
One who advances money to pay off an 
encumbrance upon realty at the instance 
either of the owner of the property or the 
holder of the encumbrance, either upon 
the understanding, or where an under- 
standing will be implied that the advance 
is to be secured by a first lien on the 
property, is not a mere volunteer. In the 
event the new security is not a first lien on 
the property, the holder of the security, if 
not chargeable with culpable or inexcus- 
able neglect, will be subrogated to the 
rights of the prior encumbrancer under 
the security held by the encumbrancer, 
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unless the superior or equal equity of 
others would be prejudiced (knowledge of 
an intervening encumbrance not alone 
preventing the person advancing the 
money from claiming the right of subroga- 
tion, when the exercise of such right will 
not substantially prejudice the rights of 
the intervening encumbrancer). Equity 
will set aside a cancellation of such secu- 
rity and revive the same for the last en- 
cumbrancer’s benefit. McCollum v. Lark, 
187 Ga. 292, 200 S.E. 276, 1938 Ga. 
LEXIS 779 (1938). 

Homeowners association as judg- 
ment creditor entitled to file a lien. — 
Because a judgment debtor’s personal 
property was automatically bound by a 
judgment as of the date a state court 
judgment was rendered, O.C.G.A. §§ 9- 
12-80 and 44-14-320(a)(2), a homeowners’ 
association became a judgment creditor of 
the homeowners upon the entry of a state 
court judgment and was entitled to file a 
lien binding the homeowners’ property. 
Laosebikan v. Lakemont Cmty. Ass’n, 302 
Ga. App. 220, 690 S.E.2d 505, 2010 Ga. 
App. LEXIS 90 (2010). 

Enforcement of lien if no prejudice 
to rights of intervening lienor. — 
Where a lender, pursuant to a contract 
with the debtor, in which the debtor at- 
tempts to convey to the lender a first lien 
upon realty, and agrees that the lender 
shall be subrogated to the rights of any 
creditor whose lien the lender discharges, 
discharges a lien superior to the convey- 
ance from the debtor, with only construc- 
tive notice of another lien of record, the 
lender is subrogated to the creditor whose 
lien the lender discharges, and may revive 
the lien and enforce the same against the 
property when to do so would not preju- 
dice the rights of the intervening lienor 
who had done nothing to change his posi- 
tion in reliance upon the cancellation of 
the lien paid. McCollum v. Lark, 187 Ga. 
292, 200 S.E. 276, 1938 Ga. LEXIS 779 
(1938). 

When subrogation arises. — Subro- 
gation will arise only in those cases where 
the party claiming it advanced the money 
to pay a debt which, in the event of default 
by the debtor, he would be bound to pay, or 
where he has some interest to protect, or 
where he advanced the money under an 
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agreement, express or implied, made ei- 
ther with the debtor or creditor, that he 
would be subrogated to the rights and 
remedies of the creditor. McCollum v. 
Lark, 187 Ga. 292, 200 S.E. 276, 1938 Ga. 
LEXIS 779 (1938). 

Assignment of liens in writing. — 
Liens mentioned in O.C.G.A. § 44-14-320 
are within O.C.G.A. § 44-14-324, requir- 
ing assignments to be in writing. Planter’s 
Bank v. Prater, 64 Ga. 609, 64 Ga. 610, 
1880 Ga. LEXIS 370 (1880). 

Stableman’s lien inapplicable to de- 
fendant after executing replevy bond. 
— Where the person to whom levying 
officer had delivered mules, who had in- 
curred the expenses of their upkeep, fore- 
closed upon the mules a livery stable- 
man’s lien for their upkeep from the time 
the possession of the mules was tendered 
to the defendant after that person ex- 
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ecuted a replevy bond, a verdict for the 
defendant was as a matter of law de- 
manded. Rogers v. Echols, 50 Ga. App. 
711, 179 S.E. 131, 1935 Ga. App. LEXIS 
274 (1935). 

Insufficient evidence to determine 
if there was assignment or lien. — 
Debtor’s motion for default judgment, in 
an action for a declaration that the assign- 
ment of proceeds from a lawsuit to a 
defendant was invalid, was denied be- 
cause the debtor did not assign a right of 
action, so O.C.G.A. § 44-12-24 did not 
apply, and there was no allegation that 
the defendant had a lien and if so, 
whether it was unperfected, so O.C.G.A. 
§ 44-14-320 did not apply. Carson v. Rho- 
des (In re Carson), No. R04-43220-PWB, 
No. R04-48220-PWB, No. 05-4018, 2005 
Bankr. LEXIS 2673 (Bankr. N.D. Ga. Nov. 
9, 2005). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, §§ 52, 53. 
C.J.S. 

53 C.J.S., Liens, § 9. 

ALR. 

Periodical use of vehicle or horse by 
owner as defeating lien for storage, re- 
pairs, or board, 3 A.L.R. 664. 

Common-law lien on personalty for 
work performed thereon, upon the owner’s 
premises, 3 A.L.R. 862. 

Priority as between judgment lien and 
unrecorded mortgage, 4 A.L.R. 434. 

Validity and effect of provision in con- 
tract against mechanic’s lien, 13 A.L.R. 
1065; 102 A.L.R. 356; 76 A.L.R.2d 1087. 

Power of the state to create and enforce 
liens on ships for a nonmaritime tort, 20 
A.L.R. 1095. 

Discharge of mortgage and taking back 
of new mortgage as affecting lien inter- 
vening between the old and new mort- 
gage, 33 A.L.R. 149; 98 A.L.R. 843. 

Mechanics’ lien for material specially 
fabricated for and adapted to building, but 
not used therein, 33 A.L.R. 320. 

Substitution by court of security for 
attorney’s lien, 33 A.L.R. 1296. 

Priority as between judgment entered 
and deed or mortgage filed on same day, 
37 A.L.R. 268. 


Mechanic’s lien: owner’s right to deduc- 
tion on account of damages sustained 
through contractor’s delay, 37 A.L.R. 766. 

Independence of contract considered 
with relation to the scope and construc- 
tion of statutes, 43 A.L.R. 335. 

Bankruptcy: lessor’s right, upon bank- 
ruptcy of lessee, to enforce lien or retain 
security for future rentals, 45 A.L.R. 717. 

Destruction, demolition, removal of, or 
damage to improvement as affecting me- 
chanic’s lien, 74 A.L.R. 428. 

Lien of mortgage securing corporate 
bonds as affected by exchange of bonds for 
those of reorganized or new corporations, 
81 A.L.R. 139. 

Lien on vendee’s or optionee’s interest 
in respect of real property as attaching to 
title acquired by completion of contract or 
exercise of option, 85 A.L.R. 927. 

Vendor’s or vendee’s lien against realty 
in case of combined sale of realty and 
personalty, 88 A.L.R. 92. 

State’s prerogative right of preference 
at common law, 90 A.L.R. 184; 167 A.L.R. 
640. 

Different classes of “vendors’ liens,” so- 
called, upon real property, 91 A.L.R. 148. 

Mortgagee’s release of mortgagor’s per- 
sonal liability by dealings with purchaser 
of part of mortgaged property who had 
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assumed mortgage debt as affecting lien 
of mortgage upon other part which has 
been conveyed by mortgagor to third per- 
son, 101 A.L.R. 618. 

Remedy available to holder of mechan- 
ic’s lien which has priority over anteced- 
ent mortgage or vendor’s title or lien as 
regards improvement, but not as regards 
land, where it is impossible or impractical 
to remove the improvement, 107 A.L.R. 
1012. 

Means of enforcing or making effective 
attorney’s retaining lien, 111 A.L.R. 487. 

Claim of lessor or privy against receiver 
of lessee in respect of leasehold which 
latter elects not to take over, 111 A.L.R. 
556. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 111 A.L.R. 1453; 142 
A.L.R. 362. 

Statute relating to attorney’s lien as 
affecting common-law or equitable lien, 
120 A.L.R. 1243. 

Constitutionality of statute impairing 
or postponing lien for taxes, 136 A.L.R. 
328. 

Who is contractor or subcontractor, as 
distinguished from materialman, for pur- 
poses of mechanic’s lien, contractor’s 
bond, or other provision for securing com- 
pensation under construction contract, 
141 A.L.R. 321. 

Terms of attorney’s contingent-fee con- 
tract as creating an equitable lien in his 
favor, 143 A.L.R. 204. 

Respective rights and estates of persons 
claiming real property through sales from 
different agencies to enforce taxes or as- 
sessments, as between which there is par- 
ity of lien, 167 A.L.R. 1001. 

Right of attorney to set off claim for 
unrelated services against client’s claim 
for money collected, 173 A.L.R. 429. 

Attorney’s right to lien or equitable as- 
signment in respect of client’s share or 
interest in decedent’s estate, or in trust, 
175 A.L.R. 1132. 

Lien for storage of motor vehicle, 48 
A.L.R.2d 894; 85 A.L.R.3d 199. 

Validity of statute making private prop- 
erty owner liable to contractor’s laborers, 
materialmen, or subcontractors where 
owner fails to exact bond or employ other 
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means of securing their payment, 59 
A.L.R.2d 885. 

Interest and penalties on federal tax 
covered in part by prebankruptcy liens as 
allowable or as surviving discharge in 
bankruptcy, 77 A.L.R.2d 1125. 

Time for filing notice or claim of me- 
chanics lien where claimant has con- 
tracted with general contractor and later 
contracts directly with owner, 78 A.L.R.2d 
1165. 

Mechanic’s lien for services in connec- 
tion with subdividing land, 87 A.L.R.2d 
1004. 

What constitutes “commencement of 
building or improvement” for purposes of 
determining accrual of mechanic’s lien, 1 
A.L.R.3d 822. 

Charge for use of machinery, tools, or 
appliances used in construction as basis 
for mechanic’s lien, 3 A.L.R.3d 573. 

Mechanic’s lien based on contract with 
vendor pending executory contract for sale 
of property as affecting purchaser’s inter- 
est, 50 A.L.R.3d 944. 

Abandonment of construction or of con- 
tract as affecting time for filing mechan- 
ics’ liens or time for giving notice to owner, 
52 A.L.R.3d 797. 

Assertion of statutory mechanic’s or ma- 
terialman’s lien against oil and gas pro- 
duced or against proceeds attributable to 
oil and gas sold, 59 A.L.R.3d 278. 

Building and construction contracts: 
right of subcontractor who has dealt only 
with primary contractor to recover 
against property owner in quasi contract, 
62 A.L.R.3d 288. 

Enforceability of mechanic’s lien at- 
tached to leasehold estate against land- 
lord’s fee, 74 A.L.R.3d 330. 

Removal or demolition of building or 
other structure as basis for mechanic’s 
lien, 74 A.L.R.3d 386. 

Release or waiver of mechanic’s lien by 
general contractor as affecting rights of 
subcontractor or materialman, 75 
A.L.R.3d 505. 

Landlord’s remedy by way of distress or 
lien on defaulting tenant’s property on 
leased premises as including right to col- 
lect for all unpaid utility expenses, 99 
A.L.R.3d 1100. 

Priority between attorney’s lien for fees 
against a judgment and lien of creditor 
against same judgment, 34 A.L.R.4th 665. 
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Loss of garageman’s lien on repaired 
vehicle by owner’s use of vehicle, 74 
A.L.R.4th 90. 

Architect’s services as within mechan- 
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Discharge of mortgage and taking back 
of new mortgage as affecting lien inter- 
vening between old and new mortgages, 
43 A.L.R.5th 519. 


ics’ lien statute, 31 A.L.R.5th 664. 


44-14-321. Lien of judgment on debt given for purchase money; 
priority. 


The judgment upon any evidence of debt given for the purchase 
money of land, where titles have not been made but bond for titles has 
been given, shall be a lien upon the land and the proceeds of the sale 
thereof and shall be prior to all other judgments, claims, liens, and 


encumbrances until the judgment shall be fully paid and satisfied. 


History. 

Laws 1847, Cobb’s 1851 Digest, p. 517; 
Laws 1850, Cobb’s 1851 Digest, p. 518; 
Code 1863, § 3581; Ga. L. 1868, p. 16, § 1; 
Code 1868, § 3604; Ga. L. 1873, p. 42, 


§ 19; Code 1873, §§ 1974, 3654; Ga. L. 
1877, p. 21, § 1; Ga. L. 1880-81, p. 68, § 5; 
Code 1888, §§ 1994, 3654; Civil Code 
1895, § 2788; Civil Code 1910, § 3330; 
Code 1933, § 67-1702. 


JUDICIAL DECISIONS 


In a distribution, money in court 
must be applied to oldest lien that has 
attached to it. Alexander Underwriters, 
Inc. v. Insurance Agencies of Ga., Inc., 156 
Ga. App. 560, 275 S.E.2d 138, 1980 Ga. 
App. LEXIS 3123 (1980). 

Judgment on one of several notes. 
— Where judgment has been obtained on 
one of several purchase money notes, the 
others being not yet mature, the land may 
be sold, under O.C.G.A. § 44-14-321, and 
the vendor will have a right to the pro- 
ceeds, to the extent of the entire price, 
prior to the rights of other creditors. The 
vendor will not, however, be allowed pay- 
ment until the money is due. Brown v. 
Farmer, 94 Ga. 178, 21 S.E. 292, 1894 Ga. 
LEXIS 40 (1894). 

Executors of deceased partner, who 
have title to renewals of purchase 
money notes, may proceed under 
0.C.G.A. § 44-14-321, without any con- 
veyance by the surviving members of the 
firm or the liens of the deceased. Blalock v. 
Jackson, 94 Ga. 469, 20 S.E. 346, 1894 Ga. 
LEXIS 133 (1894). 

Necessity for deed conveyance be- 
fore levying execution. — An execution 
cannot, under the last sentence of 
0.C.G.A. § 44-14-321, be lawfully levied 
upon the land until the plaintiff has ex- 


ecuted and recorded a deed conveying the 
land to the defendant. Rogers v. Smith, 98 
Ga. 788, 25 S.E. 753, 1896 Ga. LEXIS 150 
(1896). 

Lien need not be alleged in suit to 
obtain judgment. — It is not necessary 
in suits upon notes given for land and 
judgments thereon, to specify or declare a 
lien thereon on the face of the declaration 
and judgment, in order to sell the same 
under execution by filing a deed for the 
land with the clerk under O.C.G.A. § 44- 
14-321. Coleman v. Slade & Etheridge, 75 
Ga. 61, 1885 Ga. LEXIS 70 (1885). 

Where land is sold subject to prior 
security title, the vendor may claim a 
lien on surplus of proceeds of sale at the 
instance of the holder of such title. Hinton 
v. Burns, 20 Ga. App. 467, 93 S.E. 120, 
1917 Ga. App. LEXIS 934 (1917). 

A purchase-money security deed 
operates as an absolute conveyance of 
title until the secured indebtedness is 
fully paid. It generally takes precedence 
over simultaneous or prior liens against 
the purchaser, but not prior liens against 
the property. Connolly v. State, 199 Ga. 
App. 887, 406 S.E.2d 222, 1991 Ga. App. 
LEXIS 712 (1991). 

Lien for purchase money is prior to 
secret equity of vendee’s spouse. Con- 
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nally v. Cruger, 40 Ga. 259, 1869 Ga. 
LEXIS 77 (1869). 

A divorce decree did not create a lien 
superior to the claims of judgment credi- 
tors because the decree did not award a 
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lump support payment or create a lien in 
favor of the children. Dee v. Sweet, 224 
Ga. App. 285, 480 S.E.2d 316, 1997 Ga. 
App. LEXIS 44 (1997). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

46 Am. Jur. 2d, Judgments, §§ 404, 
405. 
Am. Jur. 
Forms. 

24A Am. Jur. Pleading and Practice 
Forms, Vendor and Purchaser, § 3. 
C.J.S. 

50 C.J.S., Judgments, § 584 et seq. 53 
C.J.S., Liens, § 33 et seq. 

ALR. 

Priority as between judgments of differ- 
ent dates as regards lien on subsequently 
acquired property, 67 A.L.R. 1301. 

Different classes of “vendors’ lien,” so- 
called, upon real property, 91 A.L.R. 148. 

Remedy for enforcement of judgment 


Pleading and Practice 


lien after death of judgment debtor, 114 
A.L.R. 1165. 

Creation of homestead right in real es- 
tate as affecting previous mortgage, trust 
deed, or purchase money or vendor’s li- 
cense, 123 A.L.R. 427. 

Real estate broker’s rights and rem- 
edies in respect of property or proceeds for 
payment or security of his compensation, 
125 A.L.R. 921. 

Issuance or levy of execution as extend- 
ing period of judgment lien, 77 A.L.R.2d 
1064. 

Specific performance of land contract 
notwithstanding failure of vendee to make 
required payments on time, 55 A.L.R.3d 
10. 


44-14-322. Vendor’s equitable lien abolished. 


The vendor’s equitable lien for the purchase money of lands is 


abolished. 


History. 
Orig. Code 1863, § 1988; Code 1868, 
§ 1978; Code 1873, § 1997; Code 1882, 


§ 1997; Civil Code 1895, § 2823; Civil 
Code 1910, § 3373; Code 1933, § 67-1703. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-322 is not retroac- 
tive. Bass v. Ware, 34 Ga. 386, 1866 Ga. 
LEXIS 107 (1866). 

Abolition does not dispense with 
purchaser’s equity. — The abolition of 
the vendor’s equitable lien did not dis- 
pense with the natural equity acquired by 
the purchaser through payment of the 
purchase money, as the law recognizes 
that title is held in trust for the purchaser. 


Horner v. Savannah Valley Enters., Inc., 
234 Ga. 871, 216 S.E.2d 113, 1975 Ga. 
LEXIS 1187 (1975). 

Vendor has no priority in dece- 
dent’s estate. — In the distribution of a 
decedent’s estate, a vendor holding prom- 
issory notes has no priority of payment 
out of the land. Jones v. Janes, 56 Ga. 325, 
1876 Ga. LEXIS 282 (1876). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

77 Am. Jur. 2d, Vendor and Purchaser, 
§ 583. 
Am. Jur. Pleading and Practice 


Forms. 

24A Am. Jur. Pleading and Practice 
Forms, Vendor and Purchaser, § 3. 
C.J.S. 

92A C.J.S., Vendor and Purchaser, 
§ 529. 

ALR. 

Vendor and purchaser: vendor’s lien to 
secure legacy which one receiving quit- 
claim from legatee agrees to pay, 2 A.L.R. 
810. 

Bankruptcy: priority as between ven- 
dor’s lien on real estate and rights of 


trustee in bankruptcy of purchaser, 22 
A.L.R. 1338. 

Contract for development and sale of 
land as creating a power coupled with 
interest or supporting an equitable lien, 
65 A.L.R. 1080. 

Unperformed agreement as to security 
for, or creation of fund for payment of, 
purchase price, as waiver of vendor’s lien 
real property, 119 A.L.R. 1180. 

Real estate broker’s rights and rem- 
edies in respect of property or proceeds for 
payment or security of his compensation, 
125 A.L.R. 921. 

Right of seller or assignor of leasehold 
to vendor’s lien, 67 A.L.R.2d 1094. 


44-14-323. Rank of liens according to date. 


All liens which are not regulated and fixed as to rank by this title 
shall rank according to date, the oldest having priority. 


History. 
Ga. L. 1873, p. 42, § 20; Code 1873, 
§ 1995; Code 1882, § 1995; Civil Code 


1895, § 2821; Civil Code 1910, § 3371; 
Code 1933, § 67-1704. 


JUDICIAL DECISIONS 


Application of legislative intent. — 
Under O.C.G.A. § 44-14-323, the legisla- 
ture specifically provided that all liens, 
which are not regulated and fixed as to 
rank shall rank according to date, the 
oldest having priority; Georgia’s appellate 
courts have embraced the “first in time, 
first in right” approach in prioritizing 
judgments, holding that, money in court, 
on a rule for its distribution, must be 
applied, as far as it goes, to the oldest lien 
that has attached to it, if there be nothing 
to affect the validity of the lien. Vesta 
Holdings I, LLC v. Tax Commr, 259 Ga. 
App. 717, 578 S.E.2d 293, 2003 Ga. App. 
LEXIS 251 (2003). 

A purchase money mortgage is ac- 
corded special priority over any lien 
against the property arising through or 
against the purchaser. Register v. Reese, 
37 B.R. 708, 1983 Bankr. LEXIS 4771 
(Bankr. N.D. Ga. 1983). 

Subordination clause. — Trial court’s 
finding with respect to the priority of a 


bank’s security deed and the landowners’ 
security deed was erroneous because the 
subordination clause in the landowners’ 
real estate sales agreement merged into 
their security deed and was extinguished; 
thus, the trial court was required to deter- 
mine the priority of the deeds pursuant to 
O.C.G.A. § 44-14-323, and, as such, the 
landowners’ deed was inferior to the 
bank’s deed because the landowners’ deed 
expressly stated as such and was recorded 
after the bank’s deed. Tallahassee State 
Bank v. Macon, 317 Ga. App. 128, 730 
S.E.2d 646, 2012 Ga. App. LEXIS 677 
(2012), cert. denied, No. S12C1983, 2013 
Ga. LEXIS 278 (Ga. Mar. 18, 2013). 
Foreclosed security deed may have 
priority. — Where there is a clause in the 
lease making the rights of the lessee “sub- 
ject to” a subsequent security deed, the 
foreclosed security deed has priority. 
Trust Co. Bank v. Atlanta Speedshop 
Dragway, Inc., 208 Ga. App. 867, 432 
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S.E.2d 608, 1993 Ga. App. LEXIS 735 
(1993). 

Lender paying realty encumbrance 
receives priority over later creditor. 
— Where one advances money to pay off 
an encumbrance on realty either at the 
instance of the owner of the property or 
the holder of the encumbrance, either 
upon the understanding or under an im- 
plied understanding that the advance is to 
be secured by the senior lien on the prop- 
erty, should new security not be a first lien 
on the property, the holder of the security, 
if not chargeable with culpable or inexcus- 
able neglect, will be subrogated to the 
rights of the prior encumbrance under the 
security, unless the superior or equal eq- 
uity of others would be prejudiced thereby. 
Knowledge of the existence of an interven- 
ing encumbrance will not alone prevent 
the person advancing the money to pay off 
the senior encumbrance from claiming the 
right of subrogation where the exercise of 
such right will not substantially prejudice 
the rights of the intervening encum- 
brancer. Under the foregoing circum- 
stances, equity will set aside a cancella- 
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tion of such security and revive the same 
for the benefit of the party who paid it off. 
Davis v. Johnson, 241 Ga. 436, 246 S.E.2d 
297, 1978 Ga. LEXIS 1014 (1978). 

A divorce decree did not create a lien 
superior to the claims of judgment credi- 
tors because the decree did not award a 
lump support payment or create a lien in 
favor of the children. Dee v. Sweet, 224 
Ga. App. 285, 480 S.E.2d 316, 1997 Ga. 
App. LEXIS 44 (1997). 

Lien found not to “impair” exemp- 
tion to which bankruptcy debtor en- 
titled. See Orsburn v. Diners Club, Inc., 
35 B.R. 217, 1983 Bankr. LEXIS 5047 
(Bankr. N.D. Ga. 1983). 

Rights of lessee. — Under the general 
principle contained in O.C.G.A. § 44-14- 
323, the rights of a lessee are superior to 
those of a subsequent lienholder. Raiford 
v. DOT, 206 Ga. App. 114, 424 S.E.2d 789, 
1992 Ga. App. LEXIS 1402 (1992), cert. 
denied, No. S93C0320, 1993 Ga. LEXIS 24 
(Ga. Jan. 8, 1998), cert. denied, No. 
$93C0317, 1993 Ga. LEXIS 25 (Ga. Jan. 
8, 1993). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, §§ 68-70, 75. 
C.J.S. 

53 C.J.S., Liens, § 14. 

ALR. 

Priority as between liens for public im- 
provements, 5 A.L.R. 1301; 99 A.L.R. 
1478. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 54 A.L.R. 567. 

Doctrine of inverse order of alienation 
as affected by release of part of property 


covered by mortgage or other lien, 110 
A.L.R. 65; 131 A.L.R.4th 108. 

State’s prerogative right of preference 
at common law, 167 A.L.R. 640. 

Priority as between lien for repairs and 
the like, and right of seller under condi- 
tional sales contract, 36 A.L.R.2d 198. 

Priority as between artisan’s lien and 
chattel mortgage, 36 A.L.R.2d 229. 

Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase price as against subsequent credi- 
tors of or purchasers from vendor, 82 
A.L.R.3d 1040. 


44-14-324. Assignment of liens; rights of assignee. 


Except as otherwise provided by law, assignments of all liens shall be 
in writing. Under an assignment, the assignee shall have all the rights 


of the assignor as provided by law. 


History. 
Ga. L. 1873, p. 42, § 21; Code 1873, 


§ 1996; Code 1882, § 1996; Civil Code 
1895, § 2822; Civil Code 1910, § 3372; 
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Code 1933, § 67-1705. 
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JUDICIAL DECISIONS 


O.C.G.A. § 44-14-324 applies to 
mortgages. Planter’s Bank v. Prater, 64 
Ga. 609, 64 Ga. 610, 1880 Ga. LEXIS 370 
(1880); National Bank v. Exchange Bank, 
110 Ga. 692, 36 S.E. 265, 1900 Ga. LEXIS 


615 (1900). 
One not payee must have written 
assignment to foreclose. — Where a 


promissory note and mortgage upon per- 
sonal property are combined together in 
one instrument, one who is not the payee 
named in the paper cannot foreclose the 
mortgage in that person’s own name as 
holder and owner thereof without having 
a written assignment of the same. Nichol- 
son v. Harris, 90 Ga. 257, 16 S.E. 84 
(1892). 


Landlord’s lien may be assigned in 
writing whether the contract between 
landlord and tenant written or not. I.M. 
Scott & Co. v. Ward, 21 Ga. App. 535, 94 
S.E. 863, 1918 Ga. App. LEXIS 392 (1918). 

Warehouseman’s attempted pledge 
of other’s property will not constitute 
assignment. — An attempt by a ware- 
houseman to pledge property of another in 
the warehouseman’s possession by means 
of warehouse receipts will not constitute a 
transfer of liens thereon. National Exch. 
Bank v. Graniteville Mfg. Co., 79 Ga. 22, 3 
S.E. 411, 1887 Ga. LEXIS 155 (1887). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

6 Am. Jur. 2d, Assignments, § 50. 
C.J.S. 

53 C.J.S., Liens, § 15. 
ALR. 

Subrogation to prior lien of one who 


advances money to discharge it and takes 
new mortgage, as against intervening 
lien, 70 A.L.R. 1396. 


44-14-325. Transfers and assignments of evidences of indebted- 
ness secured by lien; how made. 


All transfers and assignments of rent notes, mortgage notes, and 
other such evidences of indebtedness which are secured either by 
contract lien or out of which a lien springs by operation of law shall be 
sufficiently technical and valid where the transfer or assignment 
plainly seeks to pass the title to any of the papers in writing from one 
person to another. 


History. 
Ga. L. 1899, p. 90, § 1; Civil Code 1910, 
§ 3345; Code 1933, § 67-1706. 


JUDICIAL DECISIONS 


Intent. — The purpose of O.C.G.A. 
§ 44-14-325 is not to lessen the power of 
assignment, but to broaden it, so as to do 
away with, as much as possible, the for- 
mality of transfers of lien notes. Setze v. 


First Nat'l Bank, 140 Ga. 603, 79 S.E. 540, 
1913 Ga. LEXIS 195 (1913). 

O.C.G.A. § 44-14-325 applies where 
transfer is by endorsement of note 
“without recourse.” Berry v. Van Hise, 
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148 Ga. 27, 95 S.E. 690, 1918 Ga. LEXIS 
175 (1918); Jordan Mercantile Co. v. 
Brooks, 149 Ga. 157, 99 S.E. 289, 1919 Ga. 
LEXIS 170 (1919). But see West Yellow 
Pine Co. v. Kendrick, 9 Ga. App. 350, 71 
S.E. 504, 1911 Ga. App. LEXIS 548 (1911). 

Assignee of purchase money note 
may recover personalty where note 
provides title. — Where one sells per- 
sonal property, taking a purchase money 
note in which title to the property is 
reserved until the note is paid, the trans- 
fer or assignment of the note transfers or 
assigns the right to recover the property 
in an action of trover upon failure of the 
maker of the note to pay the same, pro- 
vides that title is retained through the 
purchase money note; and this is true 
whether the transfer makes reference to 
the property to which title is reserved or 
not, and or whether some or all of the 
transfers are made “without recourse” on 
the transferor. Jordan Mercantile Co. v. 
Brooks, 149 Ga. 157, 99 S.E. 289, 1919 Ga. 
LEXIS 170 (1919). 

What purchase money notes not 
contemplated by section. — O.C.G.A. 
§ 44-14-325 does not contemplate pur- 
chase money notes in connection with 
which there is a contract reserving title, or 
a bond to convey title on payment of the 
purchase money. Berry v. Van Hise, 148 
Ga. 27, 95 S.E. 690, 1918 Ga. LEXIS 175 
(1918). But see West Yellow Pine Co. v. 
Kendrick, 9 Ga. App. 350, 71 S.E. 504, 
1911 Ga. App. LEXIS 548 (1911). 

Owner of title through conveyance 
of security deed has power equal to 
grantee. — Where one becomes owner of 
title conveyed by security deed and of 
indebtedness secured thereby, and power 
of sale not expressed in deed as limited to 
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grantee, but having been conferred upon 
grantee or “assigns,” that person is en- 
titled to exercise the power to the same 
extent as the grantee. Universal Chain 
Theatrical Enters., Inc. v. Oldknow, 176 
Ga. 472, 168 S.E. 239 (19383). 

Necessary elements for joint payee 
request. — Where a joint payee request 
does not identify the escrow account and 
does not contain words showing any in- 
tent to make an assignment; i.e., does not 
contain words seeking to pass title in the 
escrow fund, then that request does not 
constitute an assignment of a contractor’s 
interest in the escrow account. Washing- 
ton Loan & Banking Co. v. Guin, 236 Ga. 
779, 225 S.E.2d 318, 1976 Ga. LEXIS 1024 
(1976). 

Simple endorsement of mortgage 
note, payable to order, is sufficient 
under O.C.G.A.§ 44-14-325. Setze v. First 
Nat'l Bank, 140 Ga. 603, 79 S.E. 540, 1913 
Ga. LEXIS 195 (1913); Beall v. Patterson, 
146 Ga. 233, 91 S.E. 71, 1916 Ga. LEXIS 
677 (1916); Patillo v. Hallet & Davis Piano 
Co., 26 Ga. App. 327, 106 S.E. 206, 1921 
Ga. App. LEXIS 131 (1921). 

Note transfers must be in writing. 
Gamble v. Shingler, 22 Ga. App. 608, 96 
S.E. 705, 1918 Ga. App. LEXIS 624 (1918). 

For example of O.C.G.A. § 44-14-325 
as applied to landlord’s lien and rent 
note, see I.M. Scott & Co. v. Ward, 23 Ga. 
App. 416, 98 S.E. 412, 1919 Ga. App. 
LEXIS 711 (1919); International Agric. 
Corp. v. Powell, 31 Ga. App. 348, 120 S.E. 
668, 1923 Ga. App. LEXIS 942 (1923). 

For example of O.C.G.A. § 44-14-325 
as applied to bill of sale used as secu- 
rity, see Dawson v. English, 8 Ga. App. 
585, 69 S.E. 1133, 1911 Ga. App. LEXIS 64 
(1911). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
6 Am. Jur. 2d, Assignments, § 50. 


C.J.S. 
53 C.J.S., Liens, § 15. 


44-14-326. Transfers and assignments of evidences of indebted- 
ness secured by lien; effect as transfer of lien. 


Upon all such transfers or assignments of any rent note, mortgage 
note, or other evidence of indebtedness mentioned in Code Section 
44-14-325, the transfer or assignment shall carry, together with the 
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title thereof, the lien connected with the same without naming or 
specifically transferring the lien so that the effect of the transfer or 


assignment will be to carry the lien completely and fully as a necessary 


incident of the transfer. 


History. 
Ga. L. 1899, p. 90, § 2; Civil Code 1910, 
§ 3346; Code 1933, § 67-1707. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-326 applies to re- 
mote as well as immediate endorsees. 
Berry v. Van Hise, 148 Ga. 27, 95 S.E. 690, 
1918 Ga. LEXIS 175 (1918); Jordan Mer- 
cantile Co. v. Brooks, 149 Ga. 157, 99 S.E. 
289, 1919 Ga. LEXIS 170 (1919). 

Section gives assignee of debt notes 
title and lien. — O.C.G.A. § 44-14-326 
says that all transfers and assignments of 
rent notes, mortgage notes, and other 
such evidences of indebtedness, shall 
carry to such transferee or assignee the 
title to such instrument and also the lien 
connected therewith, without specially 
naming or transferring the lien; so that 
effect of such transfer or assignment will 
be to completely and fully carry the lien as 
a necessary incident thereof. Alley v. First 
Nat’! Bank, 46 Ga. App. 527, 168 S.E. 317, 
1933 Ga. App. LEXIS 133 (1933). 

Assignee may seek to have judg- 
ment made special lien on property. 
— Under O.C.G.A. §§ 10-38-1 and 44-14- 


326, transferee of such notes may ask ina 
court of law, without asking for interven- 
tion of equitable principles, that a judg- 
ment rendered on such notes be declared 
to be a special lien on the land or other 
property which is described in the instru- 
ment securing the notes. Alley v. First 
Nat’l Bank, 46 Ga. App. 527, 168 S.E. 317, 
1933 Ga. App. LEXIS 133 (1988). 
Transferee has power equal to 
grantee. — Where one becomes owner of 
title conveyed by security deed and of 
indebtedness secured thereby, and power 
of sale not expressed in deed as limited to 
grantee, but having been conferred upon 
grantee or “assigns,” that person is en- 
titled to exercise the power to same extent 
as grantee. Universal Chain Theatrical 
Enters., Inc. v. Oldknow, 176 Ga. 492, 168 
S.E. 239, 1933 Ga. LEXIS 207 (1933). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
6 Am. Jur. 2d, Assignments, § 50. 


C.J.S. 
53 C.J.S., Liens, § 15. 


Part 2 


LANDLORDS 


Cross references. 

Landlord and tenant relationship gen- 
erally, T. 44, C. 7. 
Law reviews. 

For article, “Distress and Dispossessory 


Warrants in Georgia,” see 12 Ga. B.J. 266 
(1950). 
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RESEARCH REFERENCES 


ALR. 

Subject matter covered by landlord’s 
statutory lien for rent, 9 A.L.R. 300; 96 
A.L.R. 249. 

Judicial or execution sale of realty as 
affecting debtor’s share in crops grown by 
tenant or cropper, 13 A.L.R. 1425; 41 
A.L.R. 2d 1355. 

Landlord’s lien or right of distress on 
property sold to tenant on conditional 
sale, 45 A.L.R. 949. 

Right as between landlord and condi- 
tional seller of property to tenant, 45 
A.L.R. 967; 98 A.L.R. 628. 

Injunction to prevent tenant in arrears 
for rent from removing chattels or im- 
provements not constituting fixtures, 53 
A.L.R. 294. 

Lien on, or trust in respect of, land, as 
security for repayment of money loaned to 
the purchaser and used in paying for the 
property without express agreement for 
security thereon, 60 A.L.R. 1240. 

Statutes in relation to chattel mort- 
gages, as applicable to provisions in lease 
of real property purporting to give lessor 
lien on lessee’s chattel, 64 A.L.R. 627. 


Right of vendee under unrecorded ex- 
ecutory land contract as against subse- 
quent deed or mortgage executed by, or 
judgment rendered against vendor, 87 
A.L.R. 1505. 

Different classes of “vendors’ liens,” so- 
called, upon real property, 91 A.L.R. 148. 

Unaccepted tender as affecting lien of 
real estate mortgage, 93 A.L.R. 12. 

Landlord’s acceptance of chattel mort- 
gage, or conditional sales contract, as 
waiver of landlord’s lien or reservation of 
title, 96 A.L.R. 568. 

Discharge of mortgage and taking back 
of new mortgage as affecting lien inter- 
vening between old and new mortgages, 
98 A.L.R. 843; 43 A.L.R.5th 519. 

Return of chattel to seller after delivery 
to buyer as revical of seller’s lien; and its 
effect upon conditions of enforcing lien, 
118 A.L.R. 564. 

Interest subject to a homestead right in 
others as subject to lien of judgment or to 
attachment or execution, 122 A.L.R. 1150. 

Attachment, execution, or recovery of 
personal judgment as waiver of landlord’s 
lien, 151 A.L.R. 679. 


44-14-340. Lien for farming supplies, equipment and other 
items furnished tenant; operation of law or special 
contract; enforcement; duty to inform; priorities. 


Landlords furnishing supplies, money, horses, mules, asses, oxen, 


farming utensils, and equipment necessary to make crops shall have 
the right to secure themselves from the crops raised during the year in 
which such things are furnished upon such terms as may be agreed 
upon by the parties but with the following conditions: 


(1) The liens provided for in this Code section shall arise by 
operation of law from the relationship of landlord and tenant as well 
as by a special contract in writing whenever the landlord shall 
furnish the articles enumerated in this Code section or any of them to 
the tenant for the purposes named. The liens may be enforced in the 
manner provided in Code Section 44-14-550; 


(2) Whenever the liens are created by a special contract in writing, 
they shall be assignable by the landlord and may be enforced by the 
assignees in the manner provided for the enforcement of such liens by 
landlords; 


(3) The liens shall only exist as liens on the crops raised during the 
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year in which they are made and may be foreclosed before the debt is 
due if the tenant is removing or seeking to remove his crops from the 
premises or when other legal process, not in favor of the landlord nor 
controlled by him nor levied at his instance or procurement, is being 


enforced against the crops; 


(4) Every person giving a lien under this Code section who has 
previously given a lien or liens under it or any other lien shall, when 
giving a new lien under this Code section on the same property to 
another person, inform such person, if asked, as to the facts of the 
amount of such lien or liens and to whom given; and 


(5) The liens created under this Code section are declared to be 
superior in rank to other liens and shall, as between themselves and 
other liens not excepted by this paragraph, rank according to date; 
but they shall be inferior to liens for taxes, the general and special 


liens of laborers, and the special liens of landlords for rent. 


History. 

Ga. L. 1878, p. 42, 8§ 5, 6; Code 1873, 
§ 1978; Ga. L. 1874, p. 18, § 1; Ga. L. 
1875, p. 20, §§ 1, 2; Ga. L. 1878-79, p. 47, 


§ 1; Code 1882, § 1978; Ga. L. 1890-91, p. 
72,§ 1; Ga. L. 1895, p. 26, § 1; Civil Code 
1910, § 3348; Code 1933, § 61-202; Ga. L. 
1982, p. 3, § 44. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
SUPPLIER AND RECIPIENT 
SUPPLIES 
CHARACTERISTICS OF LIEN 
PRIORITIES 

ENFORCEMENT 


General Consideration 


Section 44-14-550 procedure must 
be complied with. — Where lessor did 
not follow the requisite procedure for as- 
sertion of liens in O.C.G.A. § 44-14-550, 
no lien arose under O.C.G.A. § 44-14-340. 
Jarrell v. Collins, 176 Ga. App. 368, 336 
S.E.2d 305, 1985 Ga. App. LEXIS 2378 
(1985). 

Jury trial. — There was no right to a 
jury trial in an action under the Georgia 
Crop Lien Foreclosure Statute; a foreclo- 
sure judgment in excess of the value of the 
crop was void and was vacated. Bitt Int'l 
Co. v. Fletcher, 259 Ga. App. 406, 577 
S.E.2d 276, 2003 Ga. App. LEXIS 116 
(2003). 


Supplier and Recipient 


Relation of landlord must exist. — 
For one to have a lien as landlord for 
supplies, without special contract in writ- 
ing, the relation of landlord must exist 
and that it did exist must appear in the 
affidavit of foreclosure. Eve v. Crowder, 59 
Ga. 799, 1877 Ga. LEXIS 401 (1877). 

Tenant need not actually possess 
realty before advancement. — Where 
one person rents to another land upon 
which to make a crop, the contract raises 
the relation of landlord and tenant be- 
tween them, within the meaning of 
O.C.G.A. § 44-14-340. It is not essential 
that the tenant should enter into actual 
possession of the premises before the ad- 
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Supplier and Recipient (Cont’d) 


vancement is made. Johnson v. McDaniel, 
138 Ga. 203, 75 S.E. 101, 1912 Ga. LEXIS 
257 (1912); Lowe & Pittard v. Warbington, 
144 Ga. 181, 86 S.E. 537, 1915 Ga. LEXIS 
112 (1915). 

Subtenant substitutes for tenant as 
to liability for lien. — When a landlord 
accepts a subtenant as the tenant, the 
subtenant becomes the substitute of the 
original tenant to such an extent that the 
lien of the landlord for supplies furnished 
the tenant to aid in making the crop 
cannot be defeated as to the particular 
crop by a contract of subrenting to which 
the landlord has not consented. Nash v. 
Orr, 9 Ga. App. 33, 70 S.E. 194, 1911 Ga. 
App. LEXIS 411 (1911). 

Tenant may be landlord to a subten- 
ant so as to have a lien under O.C.G.A. 
§ 44-14-340. Strickland v. Stiles, 107 Ga. 
308, 33 S.E. 85, 1899 Ga. LEXIS 57 
(1899). 

Landlord must furnish supplies as 
landlord. — In order for a landlord to 
have a lien upon a tenant’s crop for sup- 
plies, under O.C.G.A. § 44-14-340 the 
landlord must furnish the articles as land- 
lord. Scott v. Pound, 61 Ga. 579, 1878 Ga. 
LEXIS 186 (1878); Swann v. Morris, 83 
Ga. 143, 9 S.E. 767, 1889 Ga. LEXIS 21 
(1889). 

Landlord has no lien for items 
given as agent. — Landlord has no lien 
for articles furnished in capacity as a 
mere agent for another. Henderson v. 
Hughes, 4 Ga. App. 52, 60 S.E. 813, 1908 
Ga. App. LEXIS 195 (1908). 

Trustee, as landlord, may foreclose 
a lien in the trustee’s own name under 
0.C.G.A. § 44-14-340 though the land be- 
longs to another person. Fargason v. Ford, 
119 Ga. 348, 46 S.E. 431, 1904 Ga. LEXIS 
830 (1904). 

Landlord has right to lien although 
agent supplies tenant. — Landlord is 
entitled to a lien for supplies where, at the 
request or with the consent of the tenant, 
the landlord directs the furnishing of sup- 
plies to the tenant by an agent and as- 
sumes sole liability for the debt thus cre- 
ated. Henderson v. Hughes, 4 Ga. App. 52, 
60 S.E. 813, 1908 Ga. App. LEXIS 195 
(1908). 


PROPERTY 


44-14-340 


When no lien arises. — Landlord has 
no lien for supplies furnished to aid in 
making a crop, if they are furnished by 
another, or if they are furnished without 
the tenant’s consent, or the debt is as- 
sumed by the landlord without the ten- 
ant’s consent. Henderson v. Hughes, 4 Ga. 
App. 52, 60 S.E. 813, 1908 Ga. App. LEXIS 
195 (1908). 

No lien when landlord merely pro- 
vides money for supplies already in 
use. — Landlord has no lien for supplies, 
where the supplies are furnished to the 
tenant by a third person on the tenant’s 
credit, and the mere furnishing of the 
money, three or four weeks thereafter, by 
the landlord to enable the tenant to pay 
promptly for the fertilizer already pur- 
chased and partly used is not necessary to 
make the crop. Landers v. Touchstone, 27 
Ga. App. 310, 108 S.E. 125, 1921 Ga. App. 
LEXIS 857 (1921). 

No lien if landlord merely surety. — 
In order for a landlord to have a lien upon 
a tenant’s crop for supplies, etc., the land- 
lord must furnish the articles, and not 
merely become the tenant’s surety for the 
price to some other person by whom they 
are sold to the tenant. Scott v. Pound, 61 
Ga. 579, 1878 Ga. LEXIS 186 (1878); 
Swann v. Morris, 83 Ga. 143, 9 S.E. 767, 
1889 Ga. LEXIS 21 (1889); Brimberry v. 
Mansfield, 86 Ga. 792, 13 S.E. 132, 1891 
Ga. LEXIS 70 (1891); Rodgers v. Black, 99 
Ga. 139, 25 S.E. 23, 1896 Ga. LEXIS 250 
(1896). 

For example of case with landlord 
surety see O’Quinn v. Carter, 34 Ga. App. 
310, 129 S.E. 296, 1925 Ga. App. LEXIS 
242 (1925). 

No lien if only one of two recipients 
is tenant. — Where supplies are fur- 
nished to two parties to make a crop, but 
only one is a tenant, no lien arises under 
O.C.G.A. § 44-14-340. Saterfield v. Moore, 
110 Ga. 514, 35 S.E. 638, 1900 Ga. LEXIS 
571 (1900). 

No lien if landlord without notice 
substitutes partnership for original 
tenant. — Landlord who rents to an indi- 
vidual and stipulates to furnish that per- 
son board, but afterwards accepts a part- 
nership, of which the first tenant is a 
member, as tenant in lieu of the original 
tenancy, has no lien upon the crop made 
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by the partnership for the board of the 
original tenant, the partnership having 
made no stipulation as to such board, and 
the new partner not knowing of any con- 
tract relating thereto. Reynolds v. Hind- 
man, 88 Ga. 314, 14 S.E. 471, 1891 Ga. 
LEXIS 345 (1891). 

Cropper is not a tenant and there is 
therefore no lien under O.C.G.A. § 44- 
14-340 for supplies furnished to a cropper. 
Fields v. Argo, 103 Ga. 387, 30 S.E. 29, 
1898 Ga. LEXIS 129 (1898). 


Supplies 


Definition of “supplies.” — In fore- 
closing a lien under O.C.G.A. § 44-14-340 
a landlord has the right to include any 
instrumentality necessary to make a crop, 
which was furnished by the landlord and 
used by the tenant, and which was essen- 
tial to the creation and cultivation of the 
crop. Boyce v. Day, 3 Ga. App. 275, 59 S.E. 
930, 1907 Ga. App. LEXIS 617 (1907). 

The term “supplies” includes money fur- 
nished by the landlord and used by the 
tenant in making and gathering the crops. 
Strickland v. Stiles, 107 Ga. 308, 33 S.E. 
85, 1899 Ga. LEXIS 57 (1899). 

Test of whether articles subject to 
lien. — The means employed by the ten- 
ant to obtain such things as are necessary 
to produce the crop are immaterial. The 
essential questions to be answered are: 
whether the articles furnished to the ten- 
ant by the landlord personally, whether 
the articles furnished by the landlord used 
in making the crop and whether the use of 
the articles were supplied were essen- 
tially necessary to the making of the crop 
in question. Boyce v. Day, 3 Ga. App. 275, 
59 S.E. 930, 1907 Ga. App. LEXIS 617 
(1907). 

Lien possible for board. — Board 
furnished to the tenant under the rent 
contract whereby the tenant agrees that 
the landlord shall have a lien on the 
tenant’s crop of board, is within O.C.G.A. 
§ 44-14-340. Jones v. Eubanks, 86 Ga. 
616, 12 S.E. 1065, 1891 Ga. LEXIS 31 
(1891). See also, Reynolds v. Hindman, 88 
Ga. 314, 14 S.E. 471, 1891 Ga. LEXIS 345 
(1891). 

Tenant need not use supplies to 
make crop. — In the foreclosure of a 
landlord’s lien for supplies, it is not neces- 
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sary to prove that the supplies furnished 
were actually used in making the crop. To 
create the lien it is sufficient that the 
supplies were actually furnished, and that 
the landlord understood and intended 
that they should be used to aid in making 
the crop. Nash v. Orr, 9 Ga. App. 33, 70 
S.E. 194, 1911 Ga. App. LEXIS 411 (1911); 
Buxton v. Hickman, 18 Ga. App. 260, 89 
S.E. 380, 1916 Ga. App. LEXIS 268 (1916). 


Characteristics of Lien 


Lien arises by operation of law. — 
Landlord’s lien for supplies arises by vir- 
tue of O.C.G.A. § 44-14-340 when the 
supplies are furnished, but such lien can- 
not be asserted against the tenant’s crop 
except by foreclosure. W.A. Lathem & 
Sons v. Stringer, 17 Ga. App. 585, 87 S.E. 
840, 1916 Ga. App. LEXIS 801 (1916); 
W.A. Lathem & Sons v. Stringer, 145 Ga. 
224, 88 S.E. 941, 1916 Ga. LEXIS 250 
(1916); Hawkins v. Smith, 24 Ga. App. 
464, 101 S.E. 311, 1919 Ga. App. LEXIS 
854 (1919); Moseman v. Comer, 160 Ga. 
106, 127 S.E. 406, 1925 Ga. LEXIS 96 
(1925); Turner v. Sitton, 160 Ga. 215, 127 
S.E. 847, 1925 Ga. LEXIS 121 (1925). 

Lien resembles purchase money 
claim. — Under O.C.G.A. § 44-14-340, 
landlords furnishing supplies to their ten- 
ants for the purpose of making crops on 
the rented premises have a lien, by opera- 
tion of law, on the crops there made in the 
year for which the supplies were fur- 
nished and such a lien is in the nature of 
a claim for purchase money. Mutual Fer- 
tilizer Co. v. Moultrie Banking Co., 36 Ga. 
App. 322, 136 S.E. 803, 1927 Ga. App. 
LEXIS 55 (1927). 

Time lien attaches. — Lien of a mate- 
rialman on real estate, under O.C.G.A. 
§ 44-14-340, when created and declared 
as required by O.C.G.A. § 44-14-362, at- 
taches from the time the materialman 
commences, under the contract, to deliver 
material, and takes priority over title ac- 
quired with actual notice of the material- 
man’s claim of lien by a subsequent 
grantee from the owner of real estate to 
secure debts, although the deed is ex- 
ecuted and recorded before the completion 
of the contract of the materialman to 
furnish material, before the claim of lien 
is recorded, and before the commence- 
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ment of an action to foreclose the lien or 
recover the amount of the claim. Pickles- 
imer v. Smith, 164 Ga. 600, 139 S.E. 72, 
1927 Ga. LEXIS 235 (1927). 

Time lien attaches against third 
party with notice. — When a contractor 
or materialman has done work or fur- 
nished material for the improvement of 
real estate, the contractor’s liens when 
declared and created, as provided in 
O.C.G.A. § 44-14-362, attach from the 
time the work under the contract is com- 
menced or the material is furnished, as 
against third persons having actual notice 
of such liens. Marbut-Williams Lumber 
Co. v. Dixie Elec. Co., 166 Ga. 42, 142 S.E. 
270, 1928 Ga. LEXIS 209 (1928). 

Lien unaffected by bankruptcy. — 
Lien given by O.C.G.A. § 44-14-340 is not 
obtained by legal proceedings, and is not 
affected by bankruptcy of the tenant, but 
is to be recognized and enforced in the 
bankruptcy proceedings. Henderson v. 
Mayer, 225 U.S. 631, 32 S. Ct. 699, 56 L. 
Ed. 1233, 1912 U.S. LEXIS 2110 (1912); In 
re Harper, 294 F. 899, 1924 U.S. Dist. 
LEXIS 1858 (D. Ga. 1924), dismissed, 
Corrigan v. Buckley, 271 U.S. 323, 46 S. 
Ct. 521, 70 L. Ed. 969, 1926 U.S. LEXIS 
884 (1926). 

For example of lien not affected by 
bankruptcy. Sitton v. Turner, 34 Ga. App. 
12, 128 S.E. 77, 1925 Ga. App. LEXIS 5 
(1925). 

Lien does not give landlord right to 
pick crop. — The fact that a landlord has 
a lien for supplies does not give the land- 
lord a right to pick a crop without the 
tenant’s consent in order to save the crop. 
Wadley v. Williams, 75 Ga. 272, 1885 Ga. 
LEXIS 112 (1885). 

Lien is assignable and the assignee 
may enforce it even though it is assigned 
on the day it is created, no supplies having 
been furnished. Benson v. Gottheimer, 75 
Ga. 642, 1885 Ga. LEXIS 193 (1885). 

Third party buyer recording before 
materials delivered is not liable for 
lien. — Contractor’s lien under O.C.G.A. 
§ 44-14-340 cannot attach or exist prior to 
delivery of any of the material. It follows 
that a holder of legal title to realty, under 


PROPERTY 


44-14-340 


a security deed executed by the owner and 
duly recorded prior to delivery of material 
furnished to such owner for improvement 
of the realty, cannot at the time of taking 
the security be affected with notice of any 
lien which the materialman may set up 
for material furnished to improve the 
property. Marbut-Williams Lumber Co. v. 
Dixie Elec. Co., 166 Ga. 42, 142 S.E. 270, 
1928 Ga. LEXIS 209 (1928). 

Lien covers only year when ad- 
vances made. — Special lien given to 
landlords upon the crops of their tenants 
for money and articles furnished to make 
the crops embrace only the crops of the 
year in which such advances are made for 
such purposes. Where the affidavit of fore- 
closure and the execution issued thereon 
show on their face that the money and 
articles furnished are for the preceding 
year as well as the current year, and also 
asserts a general lien upon other property 
(livestock), the affidavit and execution is- 
sued thereon are void. Parker v. Bond, 47 
Ga. App. 318, 170 S.E. 331, 1933 Ga. App. 
LEXIS 389 (1933). 

“Year” not solar year. — Where the 
supplies are furnished in November to be 
used in making next year’s crop, the lien 
given by O.C.G.A. § 44-14-340 arises. 
Johnson v. McDaniel, 138 Ga. 203, 75 S.E. 
101, 1912 Ga. LEXIS 257 (1912). 

No execution against supplies until 
used. — Supplies furnished but not yet 
utilized by the tenant for the purpose 
intended, are not subject to levy and sale 
under executions against the tenant held 
by third persons if title did not pass to 
tenant because landlord told tenant to 
hold supplies until further orders. Mutual 
Fertilizer Co. v. Moultrie Banking Co., 36 
Ga. App. 322, 136 S.E. 803, 1927 Ga. App. 
LEXIS 55 (1927). 

Lien attaches to sale under com- 
mon-law levy. — If crops subject to lien 
under O.C.G.A. § 44-14-340 are sold un- 
der a common-law levy, the lien will at- 
tach to the proceeds of such sale. Cochran 
v. Waits, Johnson & Co., 127 Ga. 93, 56 
S.E. 241, 1906 Ga. LEXIS 747 (1906). 


Priorities 


Landlord’s lien is not effective as 
against a bona fide purchaser. De 
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Laigle v. Shuptrine, 28 Ga. App. 380, 110 
S.E. 920, 1922 Ga. App. LEXIS 530 (1922). 

Lien applies to assignee of bank- 
rupt. — The fact that the lien was not 
foreclosed prior to the assignment by the 
bankrupt of the homestead set aside to the 
bankrupt out of the proceeds of the bank- 
rupt’s share of the crops will not defeat the 
landlord’s lien. Moseman v. Comer, 160 
Ga. 106, 127 S.E. 406, 1925 Ga. LEXIS 96 
(1925). 

Landlord’s lien for supplies is supe- 
rior to that of a mortgagee, also for 
supplies. Manley v. Underwood, 27 Ga. 
App. 822, 110 S.E. 49, 1921 Ga. App. 
LEXIS 454 (1921). 

Materialman’s lien supersedes sec- 
ond security deed to vendee with no- 
tice. — Where, after materialmen had 
furnished material to improve the real 
estate embraced in the deed above re- 
ferred to, the owner executes and delivers 
to the vendee therein a second deed to 
secure debt, and the vendee takes such 
second deed with actual notice of the 
claims of liens by such materialmen, the 
liens of the materialmen, when created 
and declared as required by O.C.G.A. 
§ 44-14-362, would take priority over the 
title acquired by the vendee in such sec- 
ond security deed. Picklesimer v. Smith, 
164 Ga. 600, 139 S.E. 72, 1927 Ga. LEXIS 
235 (1927). 

Lien of judgment not divested by 
superior factor’s lien. — Although a 
factor’s lien on crops for supplies fur- 
nished formerly included in the statute is 
superior to the lien of a judgment, delivery 
of the crops to the factor will not vest title 
in the factor nor divest the judgment lien. 
Stallings v. Harrold, Johnson & Co., 60 
Ga. 478, 1878 Ga. LEXIS 510 (1878). 


Enforcement 


Proper remedy to enforce a lien, 
under O.C.G.A. § 44-14-340 is that pre- 
scribed in O.C.G.A. § 44-14-550, and a 
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distress warrant. Mackenzie v. Flannery 
& Co., 90 Ga. 590, 16 S.E. 710, 1892 Ga. 
LEXIS 221 (1892). 

Strict construction as to debts en- 
forced. — As O.C.G.A. § 44-14-340 cre- 
ates this special lien, with the right of 
summary enforcement, only under certain 
circumstances, debts cannot be collected 
in the mode so provided, unless they fall 
within the terms of such section. Parties 
cannot by agreement bring other debts 
than those which the law itself embraces 
within its scope. Parks v. Simpson, 124 
Ga. 523, 52 S.E. 616, 1905 Ga. LEXIS 772 
(1905). 

Bankruptcy obviates need for en- 
forcement procedures. — While the 
method of enforcing liens given by 
0.C.G.A. § 44-14-340 to a landlord must 
ordinarily be followed, such procedure is 
not necessary, where before it is taken the 
property passes into possession of a court 
of bankruptcy. In re Harper, 294 F. 899, 
1924 U.S. Dist. LEXIS 1858 (D. Ga. 1924), 
dismissed, Corrigan v. Buckley, 271 U.S. 
323, 46 S. Ct. 521, 70 L. Ed. 969, 1926 U.S. 
LEXIS 884 (1926). But see Moseman v. 
Comer, 160 Ga. 106, 127 S.E. 406, 1925 
Ga. LEXIS 96 (1925). 

Foreclosure limited before note 
due. — Where a note is given for supplies 
the lien under O.C.G.A. § 44-14-340 can- 
not be foreclosed until the note is due 
except as provided in O.C.G.A. § 44-14- 
340(3). Harmon v. Earwood, 29 Ga. App. 
399, 115 S.E. 502, 1923 Ga. App. LEXIS 
30 (1923). 

Payment demand unnecessary if 
tenant removing crops. — Since a lien 
under O.C.G.A. § 44-14-340 may be fore- 
closed before the debt is due, if the tenant 
is removing or seeking to remove crops 
from the premises, a demand for payment 
is not, in such a case, an essential prereq- 
uisite to the right to foreclose. Vaughn v. 
Strickland, 108 Ga. 659, 34 S.E. 192, 1899 
Ga. LEXIS 317 (1899). 
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Secured transactions: priority as be- 
tween statutory landlord’s lien and secu- 
rity interest perfected in accordance with 


lien, 151 A.L.R. 679. 

False statement as to existing encum- 
brance on chattel in obtaining loan or 
credit as criminal false pretense, 53 
A.L.R.2d 1215. 


Uniform Commercial Code, 99 A.L.R.3d 
1006. 


44-14-341. Special lien on tenant’s crops; priorities; general lien 
on tenant’s property. 


Landlords shall have a special lien for rent on crops grown on land 
rented from them, which lien shall be superior to all other liens except 
liens for taxes, and shall also have a general lien on the property of the 
debtor which is subject to levy and sale, which general lien shall date 
from the time of the levy of a distress warrant to enforce the general 


lien. 


History. 
Ga. L. 1878, p. 42, § 5; Code 1873, 
§ 1977; Code 1882, § 1977; Ga. L. 1887, 


p. 34, § 1; Ga. L. 1889, p. 71, § 1; Civil 
Code 1895, § 2795; Civil Code 1910, 
§ 3340; Code 1933, § 61-203. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-341 does not vest 
title, but only a lien, special for the rent 
of the land that made the crop, good from 
its maturity, but general in respect to 
other rent, and good only from levy. Wor- 
rill v. Barnes, 57 Ga. 404, 1876 Ga. LEXIS 
132 (1876). 

One-year statute of limitations in- 
applicable to landlord rent liens. — 
Limitation of one year in O.C.G.A. § 44- 
14-550(8) does not apply to the prosecu- 
tion and enforcement by distress warrant 
of a special or general claim or demand by 
a landlord for rent. Only the general stat- 
utes of limitation apply as to the enforce- 
ment of such demands. Jones v. Black- 
welder, 16 Ga. App. 345, 85 S.E. 356, 1915 
Ga. App. LEXIS 620 (1915). 

Landlord’s crop lien has priority 
over laborer’s lien absent contrary 
accord. — A landlord’s lien has priority 
on the proceeds of crops grown on rented 
premises over a laborer’s lien on the same 
unless there be some conflicting agree- 
ment such as might operate to interfere 
with the general rule. Nelson v. Fuqua, 46 


Ga. App. 754, 169 S.E. 206, 1933 Ga. App. 
LEXIS 230 (1933). 

Point when landlord’s lien takes 
precedence. — A lien resulting from a 
judgment in favor of the plaintiff landlord, 
relates back to the date of the levy and 
will take precedence over a common-law 
judgment rendered subsequently to such 
levy, but before the final verdict and judg- 
ment in the distress warrant proceeding. 
Corley-Powell Produce Co. v. Allen, 42 Ga. 
App. 641, 157 S.E. 251, 1931 Ga. App. 
LEXIS 82 (1931). 

Point when rent distress warrant 
lien becomes effective. — The lien of 
the distress warrant for rent becomes ef- 
fective and binding on a bale of cotton 
when a distress warrant is levied thereon, 
provided the claimant bona fide purchaser 
had not brought the cotton before the levy 
was made. Atchison v. Taliaferro County, 
65 Ga. App. 177, 15 S.E.2d 534, 1941 Ga. 
App. LEXIS 288 (1941). 

General lien given by O.C.G.A. § 44- 
14-341 dates from levy of distress war- 
rant to enforce the same. Prior to levy it 
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covers no specific property, and attaches 
only to what is seized under the distress 
warrant issued to enforce the lien given by 
statute. But in this respect it is the full 
equivalent of a common-law distress. 
Henderson v. Mayer, 225 U.S. 631, 32 S. 
Ct. 699, 56 L. Ed. 1233, 1912 U.S. LEXIS 
2110 (1912); Oglethorpe Sav. & Trust Co. 
v. Morgan, 149 Ga. 787, 102 S.E. 528, 1920 
Ga. LEXIS 406 (1920). 

Tenant’s discharge in bankruptcy 
does not affect rent lien. — A landlord’s 
lien for rent, whether the special lien upon 
the crops grown on the rented premises 
which is created by O.C.G.A. § 44-14-341, 
or the general lien which arises upon the 
levy of a distress warrant, is not a lien 
created by judgment or one “obtained 
through legal proceedings,” and is there- 
fore not discharged by the filing of a peti- 
tion for the tenant’s discharge in bank- 
ruptcy, although within four months of the 
creation of the lien. In re Burns, 175 F. 
633, 1909 U.S. Dist. LEXIS 70 (D. Ga. 
1909), affd, Henderson v. Mayer, 225 U.S. 
631, 32 S. Ct. 699, 56 L. Ed. 1233, 1912 
U.S. LEXIS 2110 (1912); Henderson v. 
Mayer, 225 U.S. 631, 32 S. Ct. 699, 56 L. 
Ed. 1233, 1912 U.S. LEXIS 2110 (1912); 
White v. Idelson, 38 Ga. App. 612, 144 S.E. 
802, 1928 Ga. App. LEXIS 357 (1928). 

General lien of a landlord for rent, given 
by 0.C.G.A. § 44-14-341, is not created by 
judgment, nor obtained through legal pro- 
ceedings, although the levy may be made 
within four months of the filing of the 
petition in bankruptcy against the tenant. 
Henderson v. Mayer, 225 U.S. 631, 32 S. 
Ct. 699, 56 L. Ed. 1233, 1912 U.S. LEXIS 
2110 (1912). 

Statutory landlord lien possible 
even when landlord has only lien for 
rent and additional security. — Where 
a landlord does not have absolute title to 
the crops, but the tenant does have an 
interest in the crops which are subject to 
the landlord’s lien for rent, and the land- 
lord takes additional security to secure 
the payment of rental, this does not pre- 
vent their statutory landlord’s lien from 
coming into existence or destroy its integ- 
rity. Goss v. Toney, 184 F.2d 918, 1950 U.S. 
App. LEXIS 4244 (5th Cir. 1950). 

When general landlord lien super- 
sedes general creditor’s judgment. — 
Where a general landlord lien was in 
existence at the time a creditors’ petition 
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was filed, although it then may have been 
inchoate, requiring levy of a distress war- 
rant to perfect it, yet where it was after- 
wards so perfected before the rendition of 
judgment in favor of general creditors, it 
would be entitled to priority over such 
judgment. J.B. Withers Cigar Co. v. 
Kirkpatrick, 196 Ga. 41, 26 S.E.2d 255, 
1948 Ga. LEXIS 316 (1943). 

General lien not voided by credi- 
tor’s action. — The general lien of a 
landlord exists by virtue of statute as 
applied to relationship, and is not de- 
stroyed or vacated by the institution of a 
creditors’ action under the insolvent trad- 
ers law. J.B. Withers Cigar Co. v. Kirkpat- 
rick, 196 Ga. 41, 26 S.E.2d 255, 1943 Ga. 
LEXIS 316 (1943). 

General landlord’s lien perfected 
by distress warrant. — While it is de- 
clared in O.C.G.A. § 44-14-341 that the 
general lien of a landlord shall date from 
the levy of a distress warrant, the lien is 
not created by any judicial proceeding, but 
arises by operation of law as applied to 
relationship, and needs only to be per- 
fected by issuance and levy of a distress 
warrant. J.B. Withers Cigar Co. v. 
Kirkpatrick, 196 Ga. 41, 26 S.E.2d 255, 
1948 Ga. LEXIS 316 (1943). 

Alleged “assignee of rents” was not a 
landlord at the time crops were sought to 
be distrained, and had no standing to 
assert the lien provided by O.C.G.A. § 44- 
14-341. South Cent. Farm Credit v. V.T. 
Properties, Inc., 208 Ga. App. 296, 430 
S.E.2d 645, 1993 Ga. App. LEXIS 515 
(1993), cert. denied, No. $93C1147, 1993 
Ga. LEXIS 777 (Ga. July 15, 1993). 

Effect of assignment of rent con- 
tract where consideration fails. — An 
assignment before maturity of a written 
contract for rent does not operate to raise 
in favor of the assignee the general lien 
given to landlords, when it appears that 
before the levy of a distress warrant in 
favor of the transferee the consideration of 
such contract had entirely failed. Garner 
v. Douglasville Banking Co., 136 Ga. 310, 
71 S.E. 478, 1911 Ga. LEXIS 527 (1911). 

Levy is not necessary in order to fix 
landlord’s special lien upon a crop for rent. 
Cochran v. Waits, Johnson & Co., 127 Ga. 
93, 56 S.E. 241, 1906 Ga. LEXIS 747 
(1906); W.A. Lathem & Sons v. Stringer, 
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17 Ga. App. 585, 87 S.E. 840, 1916 Ga. 
App. LEXIS 801 (1916); I.M. Scott & Co. v. 
Ward, 21 Ga. App. 535, 94 S.E. 863, 1918 
Ga. App. LEXIS 392 (1918). 

Landlord may elect to enforce ei- 
ther lien or both in one distress war- 
rant. McDougal v. Sanders, 75 Ga. 140, 
1885 Ga. LEXIS 84 (1885). 

Landlord’s special lien attaches to 
whole crop. Daniel v. Harris, 84 Ga. 479, 
10 S.E. 1013, 1889 Ga. LEXIS 356 (1889); 
Manley v. Underwood, 27 Ga. App. 822, 
110 S.E. 49, 1921 Ga. App. LEXIS 454 
(1921). 

Lien attaches to crop of subtenant. 
— Under O.C.G.A. § 44-14-341 the crops 
raised on rented land by a subtenant, can 
be lawfully subjected to the payment of 
the rent contracted for by the original 
tenant. Alston v. Wilson, 64 Ga. 482, 1880 
Ga. LEXIS 329 (1880); Hudson v. Stewart, 
110 Ga. 37, 35 S.E. 178, 1900 Ga. LEXIS 
319 (1900). 

No necessity for demand in special 
lien. — In order to enforce the special lien 
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of a landlord, the rent must be due, but a 
demand for the payment thereof is not 
required. Colclough & Co. v. Mathis, 79 
Ga. 394, 4 S.E. 762, 1887 Ga. LEXIS 236 
(1887). 

Purchaser without notice pro- 
tected against rent liens. — A bona fide 
purchaser, without notice, of a crop grown 
on rented premises will be protected 
against the lien, general or special, of the 
landlord for rent. Thornton v. Carver, 80 
Ga. 397, 6 S.E. 915, 1888 Ga. LEXIS 148 
(1888); Collins v. Harrison, 24 Ga. App. 
404, 100 S.E. 794, 1919 Ga. App. LEXIS 
689 (1919); Chason v. O’Neal, 158 Ga. 725, 
124 S.E. 519, 1924 Ga. LEXIS 332 (1924); 
McCommons-Thompson-Boswell Co. v. 
White, 33 Ga. App. 20, 125 S.E. 76, 1924 
Ga. App. LEXIS 679 (1924). 

Purchaser of the land acquires 
landlord’s interest in crops in cases 
where the land is rented to a tenant. 
Evans v. Looney, 86 Ga. App. 79, 70 S.E.2d 
801, 1952 Ga. App. LEXIS 880 (1952). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

49 Am. Jur. 2d, Landlord and Tenant, 
§§ 791, 844. 

C.J.S. 

52 C.J.S., Landlord and Tenant, § 631. 
ALR. 

Priority as between landlord’s lien on 
chattels and chattel mortgage, 52 A.L.R. 
935. 

Subject-matter covered by landlord’s 
statutory lien for rent, 96 A.L.R. 249. 

Landlord’s lien for rent as including 
taxes or other expenditures which tenant 
has agreed to pay or make, 99 A.L.R. 1104. 

Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 

Construction and application of provi- 


sion in lease under which landlord is to 
receive percentage of lessee’s profits or 
receipts, 38 A.L.R.2d 1113; 58 A.L.R.3d 
384. 

Application of statutory landlord’s lien 
to property of third person used by tenant 
on rented premises, 95 A.L.R.3d 1205. 

Secured transactions: priority as be- 
tween statutory landlord’s lien and secu- 
rity interest perfected in accordance with 
Uniform Commercial Code, 99 A.L.R.3d 
1006. 

Landlord’s remedy by way of distress or 
lien on defaulting tenant’s property on 
leased premises as including right to col- 
lect for all unpaid utility expenses, 99 
A.L.R.3d 1100. 


44-14-342. Priority and date of general liens; date of special 
liens for rent; enforcement of liens. 


The general liens of landlords shall be inferior to liens for taxes and 
to the general and special liens of laborers but shall rank with other 
liens and with each other according to date, the date being from the 
time of levying a distress warrant. The special liens of landlords for rent 
shall date from the maturity of the crops on the lands rented unless 
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otherwise agreed on but shall not be enforced by distress warrant until 
the rent is due, unless the tenant is removing his property, or when 


other legal process is being enforced against the crops, in which case the 


landlord may enforce the general and special liens. 


History. 

Code 1868, § 2260; Ga. L. 1878, p. 42, 
§ 5; Code 1873, §§ 1977, 2286; Code 
1882, § 1977; Ga. L. 1887, p. 34, § 1; Ga. 


L. 1889, p. 71, § 1; Civil Code 1895, 
§ 2796; Civil Code 1910, § 3341; Code 
1938, § 61-204; Ga. L. 1982, p. 3, § 44. 


JUDICIAL DECISIONS 


What constitutes debts due for rent. 
— The debts due for rent, referred to in 
O.C.G.A. § 53-7-91, are not debts for rent 
arising during the year in which the crops 
upon the rented land are grown, but this 
provision refers to debts of the decedent 
arising by contract made by the decedent 
prior to the time of death. Evans v. Car- 
roll, 167 Ga. 68, 144 S.E. 912, 1928 Ga. 
LEXIS 101 (1928). 

No conflict with O.C.G.A. § 53-7-91. 
— There is no conflict between the provi- 
sions of O.C.G.A. §§ 44-14-342 and 53-7- 
91. Evans v. Carroll, 167 Ga. 68, 144 S.E. 
912, 1928 Ga. LEXIS 101 (1928). 

General rent lien superior to ten- 
ant’s unrecorded bill of sale of per- 
sonalty to secure debt. — A landlord’s 
general lien for rent, arising upon the 
issuance and levy of a distress warrant, is 
superior to a tenant’s unrecorded bill of 
sale of personalty to secure a debt, even if 
the latter is executed and delivered prior 
to the date of the levy of the distress 
warrant upon the property covered by the 
bill of sale. Butler v. LaGrange Grocery 
Co., 29 Ga. App. 612, 116 S.E. 213, 1923 
Ga. App. LEXIS 140 (1923). 

Landlord’s lien is superior to lien of 
mortgage. Manley v. Underwood, 27 Ga. 
App. 822, 110 S.E. 49, 1921 Ga. App. 
LEXIS 454 (1921). 

General lien for rent prior to dis- 
tress does not prevail over lien to 
trustee in bankruptcy. — The general 
lien of the landlord for rent prior to dis- 
tress is inchoate, and covers no specific 
property, and gives no priority over the 
lien given to the trustee in bankruptcy. In 
re Grovenstein-Bishop Co., 223 F. 878, 
1915 U.S. Dist. LEXIS 1488 (D. Ga. 1915); 
In re City Drug Store, 224 F. 132, 1913 


U.S. Dist. LEXIS 1871 (D. Ga. 1913); 
Southern Ry. v. Wilder, 231 F. 933, 1916 
U.S. App. LEXIS 1748 (5th Cir. 1916); 
Watkins v. Alexander & Garrett, Inc., 283 
F. 968, 1922 U.S. App. LEXIS 2313 (5th 
Cir. 1922). 

Mortgagee lien executed before 
levy of distress warrant. — A landlord’s 
general lien for rent under O.C.G.A. § 44- 
14-342 is inferior to the lien of mortgagee 
executed before the levying of the distress 
warrant. Preetorius v. Anderson, 236 F. 
723, 1916 U.S. App. LEXIS 2331 (5th Cir. 
1916). 

Later laborer’s lien. — Although a 
laborer’s general lien arose subsequently 
to a landlord’s lien, the laborer’s lien is 
nevertheless superior in dignity to the 
landlord’s lien. Little v. Walters, 40 Ga. 
App. 447, 150 S.E. 201, 1929 Ga. App. 
LEXIS 192 (1929). 

Conditional bill of sale has priority 
over subsequent lien under distress 
warrant for rent. — A conditional bill of 
sale having been duly executed, attested, 
and recorded prior to the time of the 
issuing of the execution on the distress 
warrant, has priority over the landlord’s 
subsequent lien under a distress warrant 
for rent. Blackmar Co. v. Wright Co., 62 
Ga. App. 861, 10 S.E.2d 117, 1940 Ga. 
App. LEXIS 455 (1940). 

Special lien on crops attaches with- 
out levy, and is not affected by bank- 
ruptcy of the tenant before distress. In re 
Harper, 294 F. 899, 1924 U.S. Dist. LEXIS 
1858 (D. Ga. 1924), dismissed, Corrigan v. 
Buckley, 271 U.S. 323, 46 S. Ct. 521, 70 L. 
Ed. 969, 1926 U.S. LEXIS 884 (1926). 

Special lien for rent is superior to 
older common-law judgments. If after 
foreclosure proceedings the crops are sold 
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under common-law executions, the pro- 
ceeds are subject to the special lien, in 
preference to the judgment creditors. Co- 
chran v. Waits, Johnson & Co., 127 Ga. 93, 
56 S.E. 241, 1906 Ga. LEXIS 747 (1906). 

When judgment lien for landlord 
supersedes common-law judgment. — 
A lien resulting from a judgment in favor 
of the landlord, relates back to the date of 
the levy and will take precedence over a 
common-law judgment rendered subse- 
quently to such levy, but before the final 
verdict and judgment in the distress war- 
rant proceeding. Corley-Powell Produce 
Co. v. Allen, 42 Ga. App. 641, 157 S.E. 251, 
1931 Ga. App. LEXIS 82 (1931). 

Crops raised by administrators not 
immune from special liens. — The fact 
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that the crop upon which the lien is here 
asserted was raised upon lands upon 
which administrators were continuing to 
conduct the business of the decedent does 
not deprive the landlord of the special lien 
provided for under O.C.G.A. § 44-14-342. 
Evans v. Carroll, 167 Ga. 68, 144 S.E. 912, 
1928 Ga. LEXIS 101 (1928). 

Special liens of landlords date from 
maturity of crops on the lands rented, 
unless otherwise agreed upon. Oglethorpe 
Sav. & Trust Co. v. Morgan, 149 Ga. 787, 
102 S.E. 528, 1920 Ga. LEXIS 406 (1920). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

49 Am. Jur. 2d, Landlord and Tenant, 
§§ 792, 844 et seq. 

C.J.S. 

52 C.J.S., Landlord and Tenant, § 619. 
ALR. 

Priority as between landlord’s lien on 
chattels and chattel mortgage, 52 A.L.R. 
935. 

Landlord’s lien for rent as including 
taxes or other expenditures which tenant 
has agreed to pay or make, 99 A.L.R. 1104. 

Right or interest subject to, and priority 
of, statutory lien for labor or material in 


developing property for oil and gas, 122 
A.L.R. 1182. 

Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 

Secured transactions: priority as be- 
tween statutory landlord’s lien and secu- 
rity interest perfected in accordance with 
Uniform Commercial Code, 99 A.L.R.3d 
1006. 

Landlord’s remedy by way of distress or 
lien on defaulting tenant’s property on 
leased premises as including right to col- 
lect for all unpaid utility expenses, 99 
A.L.R.3d 1100. 


44-14-343. Enforcement of special lien for rent by distress war- 
rant. 


A landlord’s special lien for rent shall be enforced by a distress 
warrant in the same manner as general liens for rent are enforced; and 
no further allegations in the affidavit to procure a distress warrant to 
enforce a special lien for rent shall be necessary than are necessary to 
enforce the landlord’s general lien for rent. 


History. 
Ga. L. 1887, p. 34, § 1; Civil Code 1895, 


§ 2797; Civil Code 1910, § 3342; Code 
1933, § 61-205. 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

49 Am. Jur. 2d, Landlord and Tenant, 
§ 853. 

C.J.S. 

52 C.J.S., Landlord and Tenant, § 676. 
ALR. 

Subject matter covered by landlord’s 
statutory lien for rent, 9 A.L.R. 300; 96 
A.L.R. 249. 

Landlord’s lien or right of distress on 
property sold to tenant on conditional 
sale, 45 A.L.R. 949. 

Right as between landlord and condi- 


tional seller of property to tenant, 45 
A.L.R. 967; 98 A.L.R. 628. 

Priority as between landlord’s lien on 
chattels and chattel mortgage, 52 A.L.R. 
935. 

Attachment, execution, or recovery of 
personal judgment as waiver of landlord’s 
lien, 151 A.L.R. 679. 

Landlord’s remedy by way of distress or 
lien on defaulting tenant’s property on 
leased premises as including right to col- 
lect for all unpaid utility expenses, 99 
A.L.R.3d 1100. 


44-14-344. Special lien for rent in favor of transferee of rent 
contract; when lien arises. 


Whenever any written contract for rent is transferred by the landlord 
by written assignment before the maturity of the crops on the lands 
rented, the special lien in favor of the landlord shall, on the maturity of 
the crops, arise in favor of the transferee of such rent contract in the 
same manner as it would have done in favor of the landlord had no 


transfer been made. 


History. 
Ga. L. 1882-83, p. 109, § 1; Civil Code 


1895, § 2798; Civil Code 1910, § 3348; 
Code 1933, § 61-206. 


JUDICIAL DECISIONS 


No lien if rent contract consider- 
ation fails. — If the consideration for the 
rent contract has failed before assign- 
ment, no lien arises in favor of the as- 
signee under O.C.G.A. § 44-14-344. Camp 
v. West & Co., 113 Ga. 304, 38 S.E. 822, 
1901 Ga. LEXIS 237 (1901); Garner v. 
Douglasville Banking Co., 136 Ga. 310, 71 
S.E. 478, 1911 Ga. LEXIS 527 (1911). 


No setoff against lien assignee. — A 
plea of setoff against the original landlord 
is not available as against a bona fide 
assignee claiming a lien under O.C.G.A. 
§ 44-14-344. Mosley v. Bank of Lincoln- 
ton, 143 Ga. 181, 84 S.E. 438, 1915 Ga. 
LEXIS 339 (1915). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

49 Am. Jur. 2d, Landlord and Tenant, 
§ 853. 

C.J.S. 

52 C.J.S., Landlord and Tenant, § 676. 
ALR. 

Rights of lessee who relets for entire 
term as against sublessee or person claim- 
ing under latter, 32 A.L.R. 1429. 

Acceptance of rent from assignee or 


sublessee as relieving assignor or subles- 
sor, 36 A.L.R. 316. 

Lessee as surety for rent after assign- 
ment; and effect of lessor’s dealings (other 
than consent to assignment or mere ac- 
ceptance of rent from assignee) to release 
lessee, 99 A.L.R. 1238. 

What amounts to assignment or sub- 
lease as distinguished from employment 
contract, within provision of lease against 
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leased premises as including right to col- 
lect for all unpaid utility expenses, 99 
A.L.R.3d 1100. 


assignment or sublease without lessor’s 
consent, 163 A.L.R. 532. 

Landlord’s remedy by way of distress or 
lien on defaulting tenant’s property on 


44-14-345. Special lien for rent in favor of transferee of rent 
contract; foreclosure by transferee. 


The special lien provided for in Code Section 44-14-344 may be 
foreclosed by the transferee in his own name. The affidavit of foreclo- 
sure shall contain a recital of the fact of transfer and such other 
allegations as are necessary in the foreclosure of special liens by 


landlords. 


History. 
Ga. L. 1882-83, p. 109, § 2; Civil Code 


1895, § 2799; Civil Code 1910, § 3344; 
Code 1933, § 61-207. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

49 Am. Jur. 2d, Landlord and Tenant, 
§ 804. 

C.J.S. 

52 C.J.S., Landlord and Tenant, § 614. 
ALR. 

Assignment of lease as breach of cov- 
enant against subletting, 7 A.L.R. 249; 79 
A.L.R. 1379. 

Rights of lessee who relets for entire 


term as against sublessee or person claim- 
ing under latter, 32 A.L.R. 1429. 

Acceptance of rent from assignee or 
sublessee as relieving assignor or subles- 
sor, 36 A.L.R. 316. 

Lessee as surety for rent after assign- 
ment; and effect of lessor’s dealings (other 
than consent to assignment or mere ac- 
ceptance of rent from assignee) to release 
lessee, 99 A.L.R. 1238. 


44-14-346. Giving false information as to liens; penalty. 


A person who has given a lien under Code Section 44-14-340 or any 
other lien shall, when giving a new lien under the Code section on the 
same property to another person, inform such person, if questioned as 
to the facts, of the amount of such prior lien and to whom it was given. 
Any person who gives false information as to such facts shall be guilty 


of a misdemeanor. 


History. 

Ga. L. 1873, p. 42, § 6; Code 1873, 
§ 1978; Ga. L. 1875, p. 20, § 1; Ga. L. 
1878-79, p. 47, § 1; Ga. L. 1880-81, p. 63, 


§ 1; Code 1882, § 1978; Ga. L. 1890-91, p. 
72, § 1; Ga. L. 1895, p. 25, § 1; Penal 
Code 1895, § 668; Penal Code 1910, 
§ 713; Code 1933, § 61-9901. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-346 is designed 
solely for the protection of landlords’ 
liens. Jacobs v. State, 4 Ga. App. 509, 61 
S.E. 924, 1908 Ga. App. LEXIS 457 (1908). 

O.C.G.A. § 44-14-346 does not apply 
to voluntary statements without so- 


licitation or interrogation. Williams v. 
State, 13 Ga. App. 338, 79 S.E. 207, 1913 
Ga. App. LEXIS 146 (1913). 

Obtaining money on recorded 
mortgage or bill of sale by false state- 
ments may violate O.C.G.A. § 44-14- 
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346. Brown v. State, 6 Ga. App. 329, 64 
S.E. 1001, 1909 Ga. App. LEXIS 283 
(1909). 

Provider of second security deed 
should cite prior mortgage in writing 
to avoid fraud charges. — There is, in 
this state, a law against cheating and 
swindling, and a person of reasonable 
prudence, in giving a second security 
deed, might wish it stated for that per- 
son’s protection that a prior security deed 
or mortgage was in existence, and that the 
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other party so understood. Persons have 
been convicted in this state for fraudu- 
lently misrepresenting the condition of 
their title. Federal Land Bank v. Bank of 
Lenox, 192 Ga. 548, 16 S.E.2d 9, 1941 Ga. 
LEXIS 615 (1941). 

For example of case dealing with 
sufficiency of indictment and accusa- 
tion, see Jacobs v. State, 4 Ga. App. 509, 
61 S.E. 924, 1908 Ga. App. LEXIS 457 
(1908). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
51 Am. Jur. 2d, Liens, §§ 52, 53 et seq. 


44-14-347. Unlawful purchase of corn or cotton from tenant or 
laborer after notice of disability to sell; penalty. 


Any person who buys any corn or any cotton in the seed from tenants 
or laborers residing on the land of another as such or from the agent of 
such tenant or laborer when such tenant or laborer had no right to sell 
such corn or cotton and after notice of such disability to sell has been 
given in writing by the landlord or employer to such buyer shall be 


guilty of a misdemeanor. 


History. 
Ga. L. 1876, p. 115, § 1; Code 1882, 


§ 4562b; Penal Code 1895, § 542; Penal 
Code 1910, § 554; Code 1933, § 61-9902. 


JUDICIAL DECISIONS 


Security title resembles lien with 
additional elements. — While a bill of 
sale to secure debt or a security deed or a 
conditional sale contract with reservation 
of title amounts to something in addition 


to an ordinary mortgage lien, such a secu- 
rity title also embraces within itself the 
elements and characteristics of a lien. 
Waldroup v. State, 198 Ga. 144, 30 S.E.2d 
896, 1944 Ga. LEXIS 350 (1944). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
49 Am. Jur. 2d, Landlord and Tenant, 
$$ 808, 820, 821. 


C.J.S. 
52 C.J.S., Landlord and Tenant, § 619. 


44-14-348. Unlawful sale of farm products on which lien exists; 
penalty. 


Any person who sells or otherwise disposes of crops upon which there 
is a lien for rent and advances, before the payment of the rent and 
advances, without the consent of and with intent to defraud the lienor 
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or assignee of the lien, where loss is thereby sustained by the lienor or 
assignee of the lien, shall be guilty of a misdemeanor. 


History. 
Ga. L. 1871-72, p. 71, §§ 1, 2; Code 
1873, § 4600; Ga. L. 1875, p. 26, § 1; Ga. 


L. 1876, p. 114, § 1; Code 1882, § 4600; 
Penal Code 1895, § 671; Penal Code 1910, 
§ 721; Code 19338, § 61-9903. 


JUDICIAL DECISIONS 


Elements necessary for violation. — 
To make the defendant’s sale a violation of 
the provisions of O.C.G.A. § 44-14-348, 
three essential facts must appear: that the 
sale, made before the rent or advances 
were paid, was without the consent of the 
landlord; that it was made with the intent 
to defraud the landlord; and that loss was 
thereby sustained by the landlord. Unless 
all three of these things are shown, the 
defendant’s conviction is unauthorized. 
Davis v. State, 53 Ga. App. 325, 185 S.E. 
400, 1936 Ga. App. LEXIS 87 (1936). 

For list of elements of offense, see 
Morrison v. State, 111 Ga. 642, 36 S.E. 
902, 1900 Ga. LEXIS 683 (1900); Thomp- 
son v. State, 12 Ga. App. 201, 76 S.E. 1072, 
1913 Ga. App. LEXIS 491 (1913); White v. 
State, 24 Ga. App. 74, 100 S.E. 39, 1919 
Ga. App. LEXIS 416 (1919). 

O.C.G.A. § 44-14-348 includes loans 
secured with fraudulent intent. Bugg 
v. State, 17 Ga. App. 211, 86 S.E. 405, 1915 
Ga. App. LEXIS 310 (1915). 

O.C.G.A. § 44-14-348 includes sales 
of any nature. Bell v. State, 14 Ga. App. 
425, 81 S.E. 253, 1914 Ga. App. LEXIS 
279 (1914). 

No application to situations where 
part of crop is pawned. Gilbert v. State, 
16 Ga. App. 249, 85 S.E. 86, 1915 Ga. App. 
LEXIS 564 (1915). 

Mortgage is not lien on crops 
planted to replace prior crops de- 
stroyed by natural causes. Hall v. 
State, 2 Ga. App. 739, 59 S.E. 26, 1907 Ga. 
App. LEXIS 507 (1907). 

No lien on crops for supplies fur- 
nished for prior year. Robinson v. State, 
10 Ga. App. 791, 74 S.E. 92, 1912 Ga. App. 
LEXIS 689 (1912). 

Venue is fixed by place of sale. Ham 
v. State, 7 Ga. App. 57, 66 S.E. 22, 1909 
Ga. App. LEXIS 538 (1909). 

Indictment including word “re- 
moved” sufficient. — Indictment sub- 


stantially setting forth the offense in the 
language of O.C.G.A. § 44-14-348, except 
that it charged that the defendant “sold, 
removed, and otherwise disposed of” the 
crops, the language of the section being 
“sells or otherwise disposes of,” which dis- 
crepancy did not in any way prevent the 
jury from easily understanding the nature 
of the offense charged, was sufficient. 
Faircloth v. State, 69 Ga. App. 441, 26 
S.E.2d 118, 1948 Ga. App. LEXIS 110 
(1948). 

For case where the accusation held 
insufficient, see Bell v. State, 14 Ga. App. 
425, 81 S.E. 253, 1914 Ga. App. LEXIS 
279 (1914). 

O.C.G.A. § 44-14-348 requires proof 
of fraudulent intent. Smith v. State, 27 
Ga. App. 554, 87 S.E. 829 (1916). 

Tenancy is not proved merely be- 
cause the wife of the accused rented 
the premises. Hackney v. State, 101 Ga. 
512, 28 S.E. 1007, 1897 Ga. LEXIS 252 
(1897). 

Assent to defendant’s sale of other 
crops is no defense. Smith v. State, 17 
Ga. App. 554, 87 S.E. 829, 1916 Ga. App. 
LEXIS 775 (1916). 

Judge may award probation con- 
tingent on repayment to landlord. — 
Asentence on a conviction for a fraudulent 
disposition of crops subject to a landlord’s 
lien under O.C.G.A. § 44-14-348 which 
provides for probation in lien of a prison 
sentence on the condition that the land- 
lord is repaid is a valid and legal sentence 
and is not violative of Ga. Const. 1976, 
Art. I, Sec. I, Para. XX (see, now, Ga. 
Const. 1983, Art. I. Sec. I, Para. XXIII). 
Davis v. State, 53 Ga. App. 325, 185 S.E. 
400, 1936 Ga. App. LEXIS 87 (1936). 

For case where cotenant was prop- 
erly convicted for disposing of crop, 
see Smith v. State, 17 Ga. App. 554, 87 
S.E. 829, 1916 Ga. App. LEXIS 775 (1916). 
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Am. Jur. 2d. C.J.S. 
49 Am. Jur. 2d, Landlord and Tenant, 52 C.J.S., Landlord and Tenant, § 646. 
§§ 808, 820, 821. 


44-14-349. Priority of liens affecting manufactured and mobile 
homes. 


(a) As used in this Code section, the term: 


(1) “Lienholder” shall mean the holder of a perfected security 
interest and its assignees or servicers of the underlying debt obliga- 
tion. The term shall apply only to the lienholder or an assignee or 
servicer of the lienholder for unpaid purchase price or first lien who 
has recorded such lien on the title of the manufactured home or 
mobile home. 


(2) “Manufactured home” has the same meaning as provided in 
paragraph (4) of Code Section 8-2-131. 


(3) “Manufactured home community” means a parcel or tract of 
land on which three or more manufactured homes or mobile homes 
are located on a continual, nonrecreational basis and offered to the 
public. 


(4) “Mobile home” has the same meaning as provided in paragraph 
(6) of Code Section 8-2-131. 


(b) As provided by this Code section, any lien or charge against a 
manufactured home or mobile home for rent upon the real property on 
which the manufactured home or mobile home is or has been located is 
subordinate to the rights of the lienholder for unpaid purchase price or 
first lien, which is recorded on the title of the manufactured home or 
mobile home, and the assignee of such lienholder if not recorded on the 
title. 


(c) In the event a manufactured home or mobile home has been 
vacant for more than 30 days and after notice to the lienholder as 
provided in this Code section, rent charges, as provided in this Code 
section, may be collected by the owner of the manufactured home 
community from the lienholder and the assignee of any such lienholder 
by an action at law as authorized by this Code section. 


(d) The owner of the manufactured home community shall be en- 
titled to collect rent charges accruing from 30 days after the lienholder 
receives written notice of a completed eviction of the owner or occupant 
of a manufactured home or mobile home by the owner of the manufac- 
tured home community or notice that a manufactured home or mobile 
home has been abandoned or voluntarily surrendered by the home- 
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owner or occupant and that the manufactured home or mobile home is 
presently vacant and unoccupied. 


(e) The notice shall state that an action for eviction has been 
completed against the homeowner or occupant, that the home is 
presently vacant and unoccupied, the amount of the daily rent charges 
calculated pursuant to subsection (i) of this Code section, and the date 
upon which the homeowner or occupant was required to make regular 
payments to the owner of the manufactured home community. 


(f) The lienholder shall notify the owner of the manufactured home 
community within 30 days of receipt of the notice pursuant to subsec- 
tions (d) and (e) of this Code section whether it intends to make 
payment of the rent charges and, if the lienholder agrees to make 
payment, to pay the rent charges that are due pursuant to this Code 
section. Thereafter, the lienholder shall pay rent charges according to 
the schedule of payments that the homeowner or occupant was respon- 
sible for paying through the date that the manufactured home or mobile 
home is removed from the owner of the manufactured home communi- 
ty’s property. If the lienholder fails to notify the owner of the manufac- 
tured home community that it does not intend to pay the rent charges, 
the rent charges shall accrue and be due and owing to the property 
owner. 


(g) In the event that the lienholder files either an action for replevin 
of the home or forecloses on the lien for unpaid purchase price or first 
lien, the lienholder shall be responsible for unpaid rent and rent 
charges that have accrued beginning 30 days after the eviction of the 
owner or occupant of the manufactured home or mobile home. 


(h) In the event that the homeowner or occupant declares bank- 
ruptcy, the accruing of any rent or rent charge due by the lienholder to 
the owner of the manufactured home community shall be stayed by the 
bankruptcy until 30 days after the final court action discharging the 
bankruptcy or releasing the collateral, whichever occurs first. 


(i) The maximum rent charge available to the owner of a manufac- 
tured home community shall be a daily rate equal to one-thirtieth of the 
then current lot rental amount paid by the homeowner or occupant as 
defined in the current or most recent lease agreement between the 
homeowner or occupant and the owner of the manufactured home 
community. In the event that no written lease agreement is in effect 
between the owner of the manufactured home community and the 
owner or occupant of a manufactured home or mobile home, the 
maximum rent charge available to the owner of the manufactured home 
community shall be $3.00 per day. 


(j) Notice required as set forth in subsections (d) and (e) of this Code 
section shall be mailed by certified mail, return receipt requested, or 
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statutory overnight delivery to the registered agent of the lienholder or, 
if the lienholder is not a corporation, to the lienholder’s last known 
address. Notice by certified mail shall be effective on the date of receipt 
or, if refused, on the date of refusal. 


(k) It shall be unlawful for the owner of the manufactured home 
community to refuse to allow the lienholder to repossess and move the 
manufactured home or mobile home for failure to pay any charges for 
which notice was not provided in accordance with the requirements of 
this Code section. In the event the owner of the manufactured home 
community refuses to allow the lienholder to repossess and move the 
manufactured home or mobile home, the owner of the manufactured 
home community shall be liable to the lienholder for each day that the 
owner of the manufactured home community unlawfully maintains 
possession of the home, at a daily rate equal to one-thirtieth of the 
monthly payment due according to the contract and security agreement 
entered into between the homeowner or occupant and the lienholder. 


(1) If either a lienholder or an owner of a manufactured home 
community brings an action at law against the other in a court of 
competent jurisdiction, the prevailing party, as determined by the 
court, in addition to other relief granted by the court, may be awarded 
costs of litigation including reasonable attorney’s fees. 


(m) If, after receipt of a notice pursuant to subsections (d) and (e) of 
this Code section, a lienholder sells or assigns a manufactured home or 
mobile home, the lender shall provide the purchaser of such home with 
a copy of the notice received from the owner of the manufactured home 
community and the purchaser shall take the home subject to the rights 
of the owner of the manufactured home community pursuant to this 
Code section. The owner of the manufactured home community may 
enforce his or her rights for rent charges against the purchaser without 
issuing additional notices. 


History. 
Code 1981, § 44-14-349, enacted by Ga. 
L. 2008, p. 946, § 1/HB 579. 


Part 3 
MECHANICS AND MATERIALMEN 


Law reviews. and judicial developments in Georgia’s 
For article discussing 1976 to 1977 de- real property laws, see 31 Mercer L. Rev. 

velopment in mechanics and material- 187 (1979). 

men’s liens, see 29 Mercer L. Rev. 219 For article, “Owner Defenses Under 

(1977). Georgia’s Lien Statute,” see 26 Ga. St. B. 
For article surveying recent legislative J. 76 (1989). 
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JUDICIAL DECISIONS 


Compatible with Arbitration Code. 
— Counterclaim to foreclose claim of lien 
is not inconsistent with attempt to enforce 
arbitration under contract, nor does such 
counterclaim amount to waiver of contrac- 
tual right to arbitrate. H.R.H. Prince Lte. 
Faisal M. Saud v. Batson-Cook Co., 161 
Ga. App. 219, 291 S.E.2d 249, 1982 Ga. 
App. LEXIS 1824 (1982). 

Mechanics’ and materialmen’s liens 
strictly construed. — As mechanics’ and 
materialmen’s liens under O.C.G.A. Ch. 
14, T. 44 are in derogation of common law, 
they are to be strictly construed against 
the mechanic and materialman and will 
be extended no further than the chapter’s 
words plainly import. Pacific S. Mtg. Trust 
v. Melton, 151 Ga. App. 593, 260 S.E.2d 
910, 1979 Ga. App. LEXIS 2655 (1979). 

Lien laws strictly construed 
against creditor. — Inasmuch as Geor- 
gia lien laws and procedures are in dero- 
gation of the common law, they must be 
construed strictly against the creditor and 
in favor of the debtor. Brockett Rd. Apts. v. 
Georgia Pac. Corp., 138 Ga. App. 198, 225 
S.E.2d 771, 1976 Ga. App. LEXIS 2103 
(1976). 

Materialman has the burden of 
proving the lien and must be brought 
clearly within the law. Pacific S. Mtg. 
Trust v. Melton, 151 Ga. App. 593, 260 
S.E.2d 910, 1979 Ga. App. LEXIS 2655 
(1979). 

Substantial compliance with chap- 
ter sufficient. — No particular form is 
required to establish a lien under the 
provisions of O.C.G.A. Ch. 14, T. 44, a 
substantial compliance with the statutory 
provisions being sufficient. Murphy v. 
Fuller, 96 Ga. App. 403, 100 S.E.2d 137, 
1957 Ga. App. LEXIS 593 (1957). 

Minor defects in work do not defeat 
lien. — Mere trivial defects or omissions 
in the work done by either the prime 
contractor or the subcontractor in com- 
pleting the particular improvement which 
is the subject of the subcontract will not 
defeat the right to a lien. McCrary v. 
Barberi, 100 Ga. App. 167, 110 S.E.2d 426, 
1959 Ga. App. LEXIS 559 (1959). 

Machinery rented by the hour 
which includes operating personnel 


is a nonlienable item, and if it is the 
only charge within the 90-day statutory 
period, the plaintiffs lien is not within the 
90-day statutory period and is not enforce- 
able. Pacific S. Mtg. Trust v. Melton, 151 
Ga. App. 593, 260 S.E.2d 910, 1979 Ga. 
App. LEXIS 2655 (1979). 

O.C.G.A. Ch. 14, T. 44 operates as 
sort of an automatic garnishment, 
which without summons or service im- 
pounds the fund due by the owner, and 
requires it to be held up until the expira- 
tion of the time named in the statute. 
Carter v. Sherwood Plaza, Inc., 118 Ga. 
App. 612, 164 S.E.2d 867, 1968 Ga. App. 
LEXIS 1477 (1968). 

Lien attaches when materials fur- 
nished. — Where a plaintiff brings suit to 
enforce its lien, the lien attaches not from 
the time of the rendition of the judgment 
against the debtor, nor from the date of 
the filing of the petition to enforce the lien, 
nor from the date upon which the claim of 
the lien was filed for record, but from the 
date when the materials were furnished. 
Middle Ga. Lumber Co. v. Hunt, 53 Ga. 
App. 578, 186 S.E. 714, 1936 Ga. App. 
LEXIS 324 (1936). 

Lien attaches against notified third 
party when work begins. — Under 
O.C.G.A. § 44-14-360 et seq. as against a 
third person with actual notice, the lien of 
a contractor on real estate improved un- 
der a contract with the property, owner if 
and when properly created and declared, 
attaches from the time the work under 
contract is commenced. Gellis v. B.L.I. 
Constr. Co., 148 Ga. App. 527, 251 S.E.2d 
800, 1978 Ga. App. LEXIS 3217 (1978). 

Foreclosure permitted after statu- 
tory requirements met. — By merely 
furnishing the materials to a defendant, 
the owner of the improved real estate, a 
plaintiff has only an inchoate claim of lien 
or right to acquire a lien, but upon com- 
pliance with the statutory requirements 
its lien is completed and made good, and 
suit to foreclose can be brought. Middle 
Ga. Lumber Co. v. Hunt, 53 Ga. App. 578, 
186 S.E. 714, 1936 Ga. App. LEXIS 324 
(1936). 

Evidence required to make full pay- 
ment a defense. — Payment of the entire 
contract price by the owner to the contrac- 
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tor does not provide a defense to the action 
to foreclose a materialman’s lien unless 
the owner further shows either that the 
contractor’s affidavit confirming payment 
of the agreed price of reasonable value 
had been obtained, or that the money had 
in fact been used for payment of labor and 
materials. Roberts v. Georgia S. Supply 
Co., 92 Ga. App. 303, 88 S.E.2d 554, 1955 
Ga. App. LEXIS 583 (1955). 
Contractor’s supplier must sue con- 
tractor as prerequisite to action 
against landowner. — The lien of one 
who furnishes labor and material upon 
the employment of a contractor cannot be 
foreclosed by a direct action against the 
owner of the premises without previously 
or concurrently suing the contractor to 
whom the labor and material were fur- 
nished; the landowner should not be 
called on to pay a debt the landowner did 
not contract, and for which the landown- 
er’s property is liable only by force of a 
statute, until the materialman has estab- 
lished by judgment, in a proceeding to 
which the contractor is a party, that the 
contractor owes to the landowner the 
amount for which the landowner is seek- 
ing to assert a lien. Cheshire v. Engelhart, 
82 Ga. App. 458, 61 S.E.2d 434, 1950 Ga. 
App. LEXIS 1135 (1950). 
Subcontractors limited to claims 
assertable by prime contractor. — 
Where part of a construction contract is 
sublet to a subcontractor by a prime con- 
tractor, the owner may not be subjected to 
a lien for any claim or amount which the 


main contractor could not assert against 
the owner. Subcontracts are made subject 
to prime contracts in this connection. Mc- 
Crary v. Barberi, 100 Ga. App. 167, 110 
S.E.2d 426, 1959 Ga. App. LEXIS 559 
(1959). 

Except in part of contract not in- 
volving subcontractor’s work. — The 
subcontractor is bound by the terms of the 
prime contract and performs work subject 
to notice that the subcontractor’s rights to 
liens against an owner depend on whether 
the prime contractor could recover a judg- 
ment against the owner for the work 
which is the subject matter of the subcon- 
tract. This ruling applies only to work 
which it is the duty of both the prime 
contractor and the subcontractor to satis- 
factorily complete. It does not apply to 
situations where a prime contractor could 
not recover from the owner for a part of 
the work with which the subcontractor 
was not concerned. McCrary v. Barberi, 
100 Ga. App. 167, 110 S.E.2d 426, 1959 
Ga. App. LEXIS 559 (1959). 

Recovery where materialman has 
no contractual relationship with gen- 
eral contractor. — A materialman or 
subcontractor may not recover against an 
owner or general contractor with whom it 
has no contractual relationship, based on 
the theory of unjust enrichment or im- 
plied contract; rather, it is limited to the 
statutory remedies provided by Georgia’s 
lien statute. P.P.G. Indus., Inc. v. Hayes 
Constr. Co., 162 Ga. App. 151, 290 S.E.2d 
347, 1982 Ga. App. LEXIS 2085 (1982). 


RESEARCH REFERENCES 


ALR. 

Right to appointment of receiver in ac- 
tion to enforce mechanics’ lien, 1 A.L.R. 
1466. 

Common-law lien on personalty for 
work performed thereon, upon the owner’s 
premises, 3 A.L.R. 862. 

Knowledge of owner of improvements or 
repairs, intended or in process under or- 
ders of lessee or vendee, as “consent,” 
which will subject his interest to mechan- 
ics’ liens, 4 A.L.R. 685. 

Enforceability of a mechanics’ lien 
against the property of a married woman 
for work performed or materials furnished 


under a contract made with her husband, 
4 A.L.R. 1025. 

How far is public property subject to 
mechanics’ liens, 26 A.L.R. 326. 

Requisites and sufficiency of notice of 
mechanics’ lien in case of “cost plus” con- 
tract, 26 A.L.R. 1328. 

Mechanic’s lien for building erected by 
licensee, 45 A.L.R. 581. 

After-acquired title as supporting me- 
chanics’ lien, 52 A.L.R. 693. 

Mechanic’s or materialman’s lien on 
homestead, 65 A.L.R. 1192. 

Preexisting indebtedness of contractor 
to owner as affecting right of subcontrac- 
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tor, materialman, or laborer to mechanic’s 
lien, 68 A.L.R. 1263. 

Destruction, demolition, removal of, or 
damage to improvement as affecting me- 
chanic’s lien, 74 A.L.R. 428. 

Right of one who pays or advances 
money, or assumes obligation to pay la- 
borer or materialman, to mechanic’s lien 
or priority, 74 A.L.R. 522. 

Lessee as agent of lessor within contem- 
plation of mechanic’s lien laws, 79 A.L.R. 
962; 163 A.L.R. 992. 

Mechanics’ lien as affected by agree- 
ment to pay with property other than 
money, 81 A.L.R. 766. 

Termination of lease as affecting me- 
chanic’s lien on buildings erected by ten- 
ant where lien did not attach to landlord’s 
title, 87 A.L.R. 1290. 

Arbitration proceeding as affecting me- 
chanics’ lien or liability of surety on own- 
er’s bond for discharge of lien, or on con- 
tractor’s bond, 93 A.L.R. 1151. 

Failure of foreign corporation to comply 
or delay in complying with conditions of 
its right to do business as affecting its 
right to assert mechanics’ lien, 95 A.L.R. 
367. 

Effect of bankruptcy of contractor or 
subcontractor upon mechanics’ liens of his 
subcontractors, laborers, and material- 
men, 98 A.L.R. 328. 

Requirement of written contract as con- 
dition of mechanic’s lien as affected by an 
oral modification, or a modification partly 
oral and partly written, of a written con- 
tract, or a subsequent modification in 
writing not registered or filed as required 
by statute, 108 A.L.R. 434. 

Right of one who contracts with, or 
furnishes labor or material to, public con- 
tractor’s surety after latter has taken 
overwork, in respect of part of contract 
price retained by public agency, 122 A.L.R. 
511. 

Time for filing claim for mechanic’s lien 
as affected by removal by, or return to, 
claimant of part of material furnished, 
122 A.L.R. 755. 

Construction and application of statu- 
tory provisions making notice by owner of 
nonresponsibility for work or improve- 
ments on his property necessary to pre- 
vent attachment of mechanic’s lien, 123 
A.L.R. 7; 85 A.L.R.2d 949. 
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Value of services or material furnished 
by subcontractor, laborer, or materialman, 
or price fixed by the contract by which 
they were employed, as measure of their 
recovery on bond of principal contractor, 
or as against amount earned by contractor 
but withheld by contractee or paid into 
court, 123 A.L.R. 416. 

Single mechanic’s lien upon several par- 
cels, as enforceable against less than all of 
the parcels (including effect of release of 
some of them from the lien), 130 A.L.R. 
423. 

Personal judgment as essential to en- 
forcement of mechanic’s lien, 147 A.L.R. 
1099. 

Amount of owner’s obligation under his 
guaranty of subcontractor’s or material- 
man’s account, as deductible from amount 
otherwise due principal contractor, as 
against claims of other subcontractors or 
materialmen, 153 A.L.R. 759. 

Estoppel of mechanic’s lien claimant as 
predicable upon his representations to 
owner as to payment made to claimant by 
contractor or subcontractor, 155 A.L.R. 
350. 

Lien for storage of motor vehicle, 48 
A.L.R.2d 894. 

Priority between mechanics’ liens and 
advances made under previously executed 
mortgage, 80 A.L.R.2d 179. 

Sufficiency of notice under statute mak- 
ing notice by owner of nonresponsibility 
necessary to prevent mechanic’s lien, 85 
A.L.R.2d 949. 

Mechanic’s lien for services in connec- 
tion with subdividing land, 87 A.L.R.2d 
1004. 

Swimming pool as lienable item within 
mechanic’s lien statute, 95 A.L.R.2d 1371. 

Mechanic’s lien for work on or material 
for separate buildings of one owner, 15 
A.L.R.3d 73. 

Surveyor’s work as giving rise to right 
to mechanic’s lien, 35 A.L.R.3d 1391. 

Mechanic’s lien based on contract with 
vendor pending executory contract for sale 
of property as affecting purchaser’s inter- 
est, 50 A.L.R.3d 944. 

Municipal property as subject to me- 
chanic’s lien, 51 A.L.R.3d 657. 

Abandonment of construction or of con- 
tract as affecting time for filing mechan- 
ics’ liens or time for giving notice to owner, 
52 A.L.R.3d 797. 
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Building and construction contracts: 
right of subcontractor who has dealt only 
with primary contractor to recover 
against property owner in quasi contract, 
62 A.L.R.3d 288. 

Release or waiver of mechanic’s lien by 
general contractor as affecting rights of 
subcontractor or materialman, 75 
A.L.R.3d 505. 

Lien for towing or storage, ordered by 
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public officer, of motor vehicle, 85 A.L.R.3d 
199. 

Vacation and sick pay and other fringe 
benefits as within mechanic’s lien statute, 
20 A.L.R.4th 1268. 

Loss of garageman’s lien on repaired 
vehicle by owner’s use of vehicle, 74 
A.L.R.4th 90. 

Architect’s services as within mechan- 
ics’ lien statute, 31 A.L.R.5th 664. 


As used in this part, the term: 


(.1) “Business day” means any day that is not a Saturday, Sunday, 
or legal holiday. 


(1) “Contractor” means a contractor having privity of contract with 
the owner of the real estate. 


(2) “Land surveyor” shall have the same meaning as provided in 
Code Section 43-15-2. 


(2.1) “Lien action” means a lawsuit, proof of claim in a bankruptcy 
case, or a binding arbitration. 


(3) “Materials,” in addition to including those items for which liens 
are already permitted under this part, means tools, appliances, 
machinery, or equipment used in making improvements to the real 
estate, to the extent of the reasonable value or the contracted rental 
price, whichever is greater, of such tools, appliances, machinery, or 
equipment. 


(4) “Materialmen” means all persons furnishing the materials, 
tools, appliances, machinery, or equipment included in the definition 
of materials in paragraph (3) of this Code section. 


(5) “Professional engineer” shall have the same meaning as pro- 
vided in Code Section 43-15-2. 


(6) “Registered forester” shall have the same meaning as provided 
in Code Section 12-6-41. 


(7) “Registered interior designer” shall have the same meaning as 
provided in Code Section 43-4-1. 


(8) “Registered land surveyors” and “registered professional engi- 
neers” means land surveyors or professional engineers who are 
registered as land surveyors or professional engineers under Chapter 
15 of Title 43 at the time of performing, rendering, or furnishing 
services protected under this part. 


(9) “Residential property” means single-family and two-family, 
three-family, and four-family residential real estate. 
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(10) “Subcontractor” means, but is not limited to, subcontractors 
having privity of contract with the contractor. 


History. 

Ga. L. 1878, p. 42, §§ 1, 7; Code 1873, 
§§ 1972, 1979; Code 1882, §§ 1972, 1979; 
Ga. L. 1893, p. 34, §§ 1, 2; Ga. L. 1895, p. 
27, § 1; Civil Code 1895, §§ 2787, 2801; 
Ga. L. 1897, p. 30, §§ 1, 2; Ga. L. 1899, p. 
33, § 1; Civil Code 1910, §§ 3329, 3336, 
3352; Code 1933, §§ 67-1701, 67-2001; 
Ga. L. 1953, Jan.-Feb. Sess., p. 582, §§ 1, 
2; Ga. L. 1956, p. 185, §§ 1, 5, 6, 7; Ga. L. 
1956, p. 562, §§ 1, 2; Ga. L. 1978, p. 243, 
§ 1; Ga. L. 1983, p. 1450, § 1; Ga. L. 1985, 
p. 1322, § 1; Ga. L. 1991, p. 915, § 1; Ga. 
L. 2008, p. 1063, § 1/SB 374; Ga. L. 2021, 
p. 674, § 2/HB 480. 

The 2021 amendment, effective May 
10, 2021, in paragraphs (2), (5), and (6), 
substituted “shall have the same meaning 
as provided” for “means the same as the 
definition thereof’, added paragraph (7), 
and redesignated former paragraphs (7) 
through (9) as present paragraphs (8) 
through (10), respectively. See Editor’s 
notes for applicability. 

Editor’s notes. 
Ga. L. 2021, p. 674, § 7/HB 480, not 


codified by the General Assembly, pro- 
vides: “This Act shall become effective 
upon its approval by the Governor or upon 
its becoming law without such approval 
and Sections 2 through 8 of this Act shall 
apply to labor, services, or materials per- 
formed or furnished by registered interior 
designers on or after such date” This Act 
was approved by the Governor on May 10, 
2021. 

Law reviews. 

For note on 1991 amendment of this 
Code section, see 8 Ga. St. U.L. Rev. 166 
(1992). 

For survey article on construction law, 
see 44 Mercer L. Rev. 125 (1992). 

For annual survey article on real prop- 
erty law, see 50 Mercer L. Rev. 307 (1998). 

For survey article on construction law 
for the period from June 1, 2002 through 
May 31, 2003, see 55 Mercer L. Rev. 85 
(2003). 

For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 


JUDICIAL DECISIONS 


Definition of “material.” — Within 
the meaning of O.C.G.A. § 44-14-360, ma- 
terial is something that goes into and 
becomes a part of the finished structure, 
such as lumber, nails, glass, hardware, 
etc., which is necessary to the completion 
of the building. D.H. Overmyer Whse. Co. 
v. W.C. Caye & Co., 116 Ga. App. 128, 157 
S.E.2d 68, 1967 Ga. App. LEXIS 720 
(1967). 

Material improving real estate — 
Scenery and other stage and science outfit 
of an opera house are “material” for im- 
proving real estate, within O.C.G.A. § 44- 
14-360. Waycross Opera House Co. v. 
Sossman, 94 Ga. 100, 20 S.E. 252, 1894 
Ga. LEXIS 20 (1894). 

“Material for the improvement” of 
real estate means something that goes 
into and becomes a part of the finished 
structure, such as lumber, nails, glass, 
hardware, etc., which is necessary to the 
completion of the building. Skandia Drap- 


eries Mfg. Co. v. Augusta Innkeepers, Ltd., 
157 Ga. App. 279, 277 S.E.2d 282, 1981 
Ga. App. LEXIS 1781 (1981). 

The Georgia courts do not uni- 
formly apply the definitional limita- 
tions of the term “materials,” as used 
in O.C.G.A. § 44-14-360, when that term 
arises in other contexts. Sims’ Crane 
Serv., Inc. v. Reliance Ins. Co., 514 F. 
Supp. 1033, 1981 U.S. Dist. LEXIS 9561 
(S.D. Ga. 1981), aff'd, 667 F.2d 30, 1982 
U.S. App. LEXIS 22211 (11th Cir. 1982). 

Cause of action on statutory pay- 
ment bond not precluded by lack of 
right to enforce special lien. — Al- 
though the term “materials,” as judicially 
interpreted, may exclude certain items as 
nonlienable, the word may very well in- 
clude the same items for purposes of a 
separate statute, such as the bond statute; 
clearly, then, the lack of a right of action to 
enforce a special lien under Georgia lien 
law, as statutorily provided or judicially 
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discerned, does not, of itself, preclude a 
beneficiary’s right to sue on a statutory 
payment bond, or, by analogy, on a private 
payment bond. Sims’ Crane Serv., Inc. v. 
Reliance Ins. Co., 514 F. Supp. 1033, 1981 
U.S. Dist. LEXIS 9561 (S.D. Ga. 1981), 
aff'd, 667 F.2d 30, 1982 U.S. App. LEXIS 
22211 (11th Cir. 1982). 

“Subcontractor” means one who, pur- 
suant to a contract with the prime con- 
tractor or in a direct chain of contracts 
leading to the prime contractor, performed 
services or procured another to perform 
services in furtherance of the goals of the 
prime contractor. Tonn & Blank, Ine. v. 
D.M. Asphalt, Inc., 187 Ga. App. 272, 370 
S.E.2d 30, 1988 Ga. App. LEXIS 628 
(1988). 

Owner as “contractor.” — There was 
no reason why an owner could not also 
have been a contractor for purposes of a 
materialman’s lien; because a property 
owner listed itself as “general contractor” 
in its notices of commencement, and be- 
cause a materials supplier was not in 
privity with the owner, the supplier was 
required to provide the owner with the 
0.C.G.A. § 44-14-361(a) notice to contrac- 
tor; since the supplier failed to give the 
proper notice, its materialman’s liens 
were invalid. Roofing Supply of Atlanta, 
Inc. v. Forrest Homes, Inc., 279 Ga. App. 
504, 632 S.E.2d 161, 2006 Ga. App. LEXIS 
629 (2006). 

Machinery which cannot be basis of 
lien generally. — The general rule is 
that machinery not totally depreciated by 
use on the property, incorporated into the 
improvement, or in connection with which 
labor was also supplied cannot be the 
basis of a valid lien. Air Serv. Co. v. Cosmo 
Invs., Inc., 115 Ga. App. 596, 155 S.E.2d 
413, 1967 Ga. App. LEXIS 1179 (1967). 

No machinist’s lien on realty unless 
machines become attached as fix- 
tures. — Machinists and manufacturers 
of machinery have no lien on real estate 
for machinery furnished, unless the ma- 
chinery furnished is attached to and be- 
comes incorporated with the realty for 
which it was furnished. J.S. Schofield & 
Son v. Stout, Mills & Temple, 59 Ga. 537, 
1877 Ga. LEXIS 326 (1877); D.H. Over- 
myer Whse. Co. v. W.C. Caye & Co., 116 
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Ga. App. 128, 157 S.E.2d 68, 1967 Ga. 
App. LEXIS 720 (1967). 

Furnishing machinery for sawmill 
comes under section. — The furnishing 
of machinery for a steam sawmill, to im- 
prove or enlarge the mill or to keep it 
efficient, entitles the machinist to a lien 
under O.C.G.A. § 44-14-360 and not 
0.C.G.A. § 44-14-515. Filer & Stowell Co. 
v. Empire Lumber Co., 91 Ga. 657, 18 S.E. 
359, 1893 Ga. LEXIS 300 (1893). 

All charges made by materialman 
for use of equipment are nonlienable 
items. Sears Roebuck & Co. v. Superior 
Rigging & Erecting Co., 120 Ga. App. 412, 
170 S.E.2d 721, 1969 Ga. App. LEXIS 796 
(1969). 

Equipment or machinery rented or 
leased to a contractor to perform 
work are nonlienable. Mableton Erec- 
tors, Inc. v. Dunn Properties of Ga., Inc., 
135 Ga. App. 504, 218 S.E.2d 175, 1975 
Ga. App. LEXIS 1718 (1975). 

Lessor of machinery not attached 
to realty not entitled to lien. — A mere 
lessor of machinery to a contractor does 
not come within the class in favor of whom 
the lien is granted, nor does the machin- 
ery itself, not being something in the order 
of a steam mill or other mechanical device 
intended to be attached to and used on the 
realty. D.H. Overmyer Whse. Co. v. W.C. 
Caye & Co., 116 Ga. App. 128, 157 S.E.2d 
68, 1967 Ga. App. LEXIS 720 (1967). 

Lessor of air compressor and drill 
has no lien on realty imposed. — 
O.C.G.A. § 44-14-360 does not give a les- 
sor of machinery consisting of an air com- 
pressor and drill a lien on real estate for 
the rental value of the machinery leased 
to a contractor who uses it in improving 
the real estate of the owner against whom 
the lien is sought. Air Serv. Co. v. Cosmo 
Invs., Inc., 115 Ga. App. 596, 155 S.E.2d 
413, 1967 Ga. App. LEXIS 1179 (1967). 

Rental on a company’s scaffolding 
is not lienable. D.H. Overmyer Whse. 
Co. v. W.C. Caye & Co., 116 Ga. App. 128, 
157 S.E.2d 68, 1967 Ga. App. LEXIS 720 
(1967). 

Materialmen entitled to lien under 
section generally. — O.C.G.A. § 44-14- 
360 provides a lien only to materialmen 
who may have supplied the materials di- 
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rectly to the owner of the realty, or to a 
contractor or a subcontractor engaged in 
making the improvement. Georgia-Pacific 
Corp. v. Dan Austin Properties, Inc., 126 
Ga. App. 191, 190 S.E.2d 131, 1972 Ga. 
App. LEXIS 1096, aff'd, 229 Ga. 803, 194 
S.E.2d 472, 1972 Ga. LEXIS 778 (1972). 

Seller of building equipment and 
tools not entitled to lien. — One who 
sells shovels, shovel handles, gloves, tape, 
rope, files, matches, pulley and hook, 
hammers, brushes, sand screen, lamp 
chimney, and saw files to a contractor who 
has a contract for improving realty is not 
entitled to a lien for those items. D.H. 
Overmyer Whse. Co. v. W.C. Caye & Co., 
116 Ga. App. 128, 157 S.E.2d 68, 1967 Ga. 
App. LEXIS 720 (1967). 

No lien for one who furnishes 
equipment and tools, but performs no 
labor or services. — The owner of 
horses, equipment, or machinery, who fur- 
nishes them to another to aid in construc- 
tion or improvements, or in any work for 
which a lien is given, but who performs no 
manual labor or other services in connec- 
tion therewith, is not entitled to a lien. 
D.H. Overmyer Whse. Co. v. W.C. Caye & 
Co., 116 Ga. App. 128, 157 S.E.2d 68, 1967 
Ga. App. LEXIS 720 (1967). 

No lien for supplier of supplier. — 
The supplier of a supplier of materials to 
be used in the improvement of realty is 
not entitled to a claim of lien therefor 
under O.C.G.A. § 44-14-360. Georgia-Pa- 
cific Corp. v. Dan Austin Properties, Inc., 
126 Ga. App. 191, 190 S.E.2d 131, 1972 
Ga. App. LEXIS 1096, affd, 229 Ga. 803, 
194 S.E.2d 472, 1972 Ga. LEXIS 778 
(1972). 

Rental value of machinery covered 
by surety bond. — Under 0.C.G.A. § 44- 
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14-360(3), bond obligees’ property would 
be subject to a special lien for the rental 
value of machinery leased to subcontrac- 
tor by materialmen. Sims’ Crane Serv., 
Inc. v. Reliance Ins. Co., 514 F. Supp. 
1033, 1981 U.S. Dist. LEXIS 9561 (S.D. 
Ga. 1981), affd, 667 F.2d 30, 1982 U.S. 
App. LEXIS 22211 (11th Cir. 1982) (de- 
cided prior to 1991 amendment). 
O.C.G.A. § 44-14-360 does not oper- 
ate in favor of a contractor paving a 
sidewalk in a street adjacent to a lot. 
Seeman v. Schultze, 100 Ga. 603, 28 S.E. 
378, 1897 Ga. LEXIS 112 (1897). 
Supplier of equipment was supplier 
of material. — Under O.C.G.A. §§ 44-14- 
360(3) and 44-14-361.1(a), a supplier of 
equipment for a construction project was a 
supplier of material and thus had to fur- 
nish its equipment for the improvement of 
the project in order for its lien to arise. 
Cent. Atlanta Tractor Sales, Inc. v. Athena 
Dev., LLC, 289 Ga. App. 355, 657 S.E.2d 
290, 2008 Ga. App. LEXIS 87 (2008). 
Mechanic’s lien foreclosure action 
improperly dismissed. — In a mechan- 
ic’s lien foreclosure action brought by a 
construction company against a property 
owner, the trial court erred by dismissing 
the action as untimely since the lien, 
although stating that the debt became due 
on a date more than three months from 
the date the lien was filed, also stated that 
the construction company provided ser- 
vices, labor, and/or materials to the prop- 
erty owner within three months of the 
filing of the complaint. D. C. Ecker Con- 
str., Inc. v. Ponce Inv., LLC, 294 Ga. App. 
833, 670 S.E.2d 526, 2008 Ga. App. LEXIS 
1322 (2008), cert. denied, No. SO9C0486, 
2009 Ga. LEXIS 184 (Ga. Feb. 23, 2009). 
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44-14-361. Creation of liens; property to which lien attaches; 
items to be included in lien. 


(a) The following persons shall each have a special lien on the real 
estate, factories, railroads, or other property for which they furnish 
labor, services, or materials: 


(1) All mechanics of every sort who have taken no personal 
security for work done and material furnished in building, repairing, 
or improving any real estate of their employers; 


(2) All contractors, all subcontractors and all materialmen fur- 
nishing material to subcontractors, and all laborers furnishing labor 
to subcontractors, materialmen, and persons furnishing material for 
the improvement of real estate; 


(3) All registered architects furnishing plans, drawings, designs, 
or other architectural services on or with respect to any real estate; 


(4) All registered foresters performing or furnishing services on or 
with respect to any real estate; 


(5) All registered land surveyors and registered professional engi- 
neers performing or furnishing services on or with respect to any real 
estate; 


(6) All contractors, all subcontractors and materialmen furnishing 
material to subcontractors, and all laborers furnishing labor for 
subcontractors for building factories, furnishing material for facto- 
ries, or furnishing machinery for factories; 


(7) All machinists and manufacturers of machinery, including 
corporations engaged in such business, who may furnish or put up 
any mill or other machinery in any county or who may repair the 
same; 


(8) All contractors to build railroads; 


(9) All suppliers furnishing rental tools, appliances, machinery, or 
equipment for the improvement of real estate; and 


(10) All registered interior designers furnishing plans, drawings, 
designs, or other interior design services on or with respect to any 
real estate. 


(b) Each special lien specified in subsection (a) of this Code section 
may attach to the real estate of the owner for which the labor, services, 
or materials are furnished if they are furnished at the instance of the 
owner, contractor, or some other person acting for the owner or 
contractor and shall include the value of work done and materials 
furnished in any easement or public right of way adjoining said real 
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estate if the work done or materials furnished in the easement or public 
right of way is for the benefit of said real estate and is within the scope 
of the owner’s contract for improvements to said real estate. 


(c) Each special lien specified in subsection (a) of this Code section 
shall include the amount due and owing the lien claimant under the 
terms of its express or implied contract, subcontract, or purchase order 
subject to subsection (e) of Code Section 44-14-361.1. 


(d) Each special lien specified in subsection (a) of this Code section 
shall include interest on the principal amount due in accordance with 


Code Section 7-4-2 or 7-4-16. 


History. 

Ga. L. 1878, p. 42, § 7; Code 1873, 
§ 1979; Code 1882, § 1979; Ga. L. 1893, 
p. 34, §§ 1, 2; Ga. L. 1895, p. 27, § 1; Civil 
Code 1895, § 2801; Ga. L. 1897, p. 30, 
§§ 1, 2; Ga. L. 1899, p. 33, § 1; Civil Code 
1910, § 3352; Code 1933, § 67-2001; Ga. 
L. 1953, Jan.-Feb. Sess., p. 582, §§ 1, 2; 
Ga. L. 1956, p. 185, § 1; Ga. L. 1956, p. 
562, § 2; Ga. L. 1982, p. 1144, § 1; Ga. L. 
1983, p. 3, § 33; Ga. L. 1983, p. 1450, § 1; 
Ga. L. 1985, p. 1322, § 2; Ga. L. 1991, p. 
915, § 2; Ga. L. 2006, p. 738, § 1/SB 530; 
Ga. L. 2013, p. 1102, § 1/HB 434; Ga. L. 
2021, p. 674, § 3/HB 480. 

History of Section. 

This Code section originated in an Act of 
the General Assembly passed in 1841. 
Kwilecki v. Young, 180 Ga. 602, 180 S.E. 
137 (1935). 

The 2021 amendment, effective May 
10, 2021, deleted “and” at the end of 
paragraph (a)(8), substituted “; and” for a 
period at the end of paragraph (a)(9), and 
added paragraph (a)(10). See Editor’s 
notes for applicability. 

Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
2006, “owner or contractor” was substi- 
tuted for “owner contractor” near the 
middle of subsection (b).Ga. L. 1982, p. 
1144, § 1 amended this Code section, to 
become effective April 1, 1983. However, 
that 1982 Act was repealed by Ga. L. 1983, 
p. 1450, § 4, effective March 31, 1983. 
This Code section, as amended by the 
1982 Act, was also amended by Ga. L. 
1983, p. 3, § 33, effective January 25, 
1983; however, owing to the repeal of the 
1982 Act, that amendment may not be 
given effect.Ga. L. 2021, p. 674, § 7/HB 


480, not codified by the General Assembly, 
provides: “This Act shall become effective 
upon its approval by the Governor or upon 
its becoming law without such approval 
and Sections 2 through 8 of this Act shall 
apply to labor, services, or materials per- 
formed or furnished by registered interior 
designers on or after such date.” This Act 
was approved by the Governor on May 10, 
2021. 

Law reviews. 

For article, “Some Rescission Problems 
in Truth-In-Lending, as Viewed From 
Georgia,” see 7 Ga. St. B.J. 315 (1971). 

For note surveying revisions to Georgia 
Condominium Act between 1963 and 1975 
regarding expansion, disclosure, liens, 
and incorporation, see 24 Emory L.J. 891 
(1975). 

For article discussing role of attorney in 
representing subcontractor and available 
enforcement mechanisms, see 14 Ga. St. 
B.J. 104 (1978). 

For article, “Lien Claimants and Real 
Estate Lenders — The Struggle For Pri- 
ority,” see 16 Ga. St. B.J. 187 (1980). 

For note, “A New Concept: Preliminary 
Notice of Lien Rights,” see 19 Ga. St. B.J. 
42 (1982). 

For article surveying real property law, 
see 34 Mercer L. Rev. 255 (1982). 

For annual survey of construction law, 
see 43 Mercer L. Rev. 141 (1991). 

For note on 1991 amendment of this 
Code section, see 8 Ga. St. U.L. Rev. 166 
(1992). 

For annual survey article discussing 
materialmen’s liens, see 46 Mercer L. Rev. 
117 (1994). 

For article, “Recent Developments in 
Construction Law,” see 5 Ga. St. B.J. 24 
(1999). 
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For survey article on construction law, 
see 59 Mercer L. Rev. 55 (2007). 

For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 

For article, “Non-Privity Lien Rights on 
Private Construction Projects: The Court 
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of Appeals of Georgia Provides Clarity,” 
see 15 (No. 5) Ga. St. B.J. 20 (2010). 

For annual survey on construction law, 
see 65 Mercer L. Rev. 67 (2018). 

For article with annual survey on real 
property, see 73 Mercer L. Rev. 217 (2021). 
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MATERIALMEN 


MACHINISTS AND MANUFACTURERS OF MACHINERY 
PRIORITY oF Liens 

Owner’s LIABILITY AND DEFENSES 

FORECLOSURE 

WAIVER OF LIEN 


General Consideration 


O.C.G.A. § 44-14-361 constitutional. 
— The Georgia materialmen’s lien sec- 
tions do not deprive property owners of a 
significant property interest without no- 
tice and hearing; they serve an important 
public interest and the statutes are not 
unconstitutional. Tucker Door & Trim 
Corp. v. Fifteenth St. Co., 235 Ga. 727, 221 
S.E.2d 433, 1975 Ga. LEXIS 976 (1975). 

No denial of due process. — O.C.G.A. 
§ 44-14-361 is not in violation of the pro- 
vision of the Constitution which declares 
that no person shall be deprived of prop- 
erty without due process of law, or the 
provision which guarantees that protec- 
tion to property shall be impartial and 
complete. Prince v. Neal-Millard Co., 124 
Ga. 884, 53 S.E. 761, 1906 Ga. LEXIS 652 
(1906). 

For a discussion of historical 
changes in O.C.G.A. § 44-14-361, see 
Prince v. Neal-Millard Co., 124 Ga. 884, 53 
S.E. 761, 1906 Ga. LEXIS 652 (1906). 

Amendments to O.C.G.A. § 44-14- 
361 apply prospectively. — Trial court 
properly denied a subcontractor summary 
judgment as to the court’s interpretation 
of O.C.G.A. § 44-14-361 as to material- 
men liens because the trial court properly 
concluded that the amendments to § 44- 
14-361 did not apply retroactively and the 
trial court properly applied the version of 
§ 44-14-361 in effect at the time the sub- 


contractor obtained the lien in 2007. Stock 
Building Supply, Inc. v. Platte River In- 
surance Company, 336 Ga. App. 113, 783 
S.E.2d 708, 2016 Ga. App. LEXIS 133 
(2016). 

Supplier of supplier not entitled to 
lien. — O.C.G.A. § 44-14-361 provides a 
lien to materialmen who have supplied 
the materials directly to the owner of 
realty or to a contractor or subcontractor 
engaged in making an improvement; the 
supplier of a supplier is not entitled to 
claim a lien. Pettigrew v. Southern Alumi- 
num Finishing Co. (In re Amarlite Archi- 
tectural Prods., Inc.), 178 B.R. 904, 1995 
Bankr. LEXIS 261 (Bankr. N.D. Ga. 1995). 

A subcontractor that contracted with a 
construction company to supply labor and 
materials for the “rebranding” of service 
stations never had valid liens to release, 
cancel, or refrain from foreclosing upon; 
there was no evidence that the subcon- 
tractor furnished its work at the instance 
of the station owners or their agents, and 
the owners’ knowledge of and consent to 
the work was not sufficient, standing 
alone, to establish the validity of the liens. 
Lane Supply, Inc. v. W. H. Ferguson & 
Sons, Inc., 286 Ga. App. 512, 649 S.E.2d 
614, 2007 Ga. App. LEXIS 820 (2007). 

O.C.G.A. § 44-14-361 is in deroga- 
tion of the common law. Opportunities 
Industrialization Ctr. of Atlanta, Inc. v. T 
& B-Scottdale Contractors, 26 B.R. 394, 
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General Consideration (Cont’d) 


1983 Bankr. LEXIS 7073 (Bankr. N.D. Ga. 
1983). 

Purpose of the materialman’s lien stat- 
utes in every state is, in substance, the 
same: to give the furnisher of labor and 
material a claim upon the owner, to com- 
pel the owner at the owner’s peril to 
withhold final payment until the owner 
has received assurance from the contrac- 
tor that the owner has paid all material 
and labor claims, which are or which may 
be perfected into liens. Gignilliat v. West 
Lumber Co., 80 Ga. App. 652, 56 S.E.2d 
841, 1949 Ga. App. LEXIS 896 (1949); 
Scott v. Williams, 111 Ga. App. 735, 143 
S.E.2d 16, 1965 Ga. App. LEXIS 1079 
(1965); Mullins v. Noland Co., 406 F. Supp. 
206, 1975 U.S. Dist. LEXIS 14649 (N.D. 
Ga. 1975). 

The object of O.C.G.A. § 44-14-361 is to 
secure a lien for that which goes into the 
structure. Skandia Draperies Mfg. Co. v. 
Augusta Innkeepers, Ltd., 157 Ga. App. 
279, 277 S.E.2d 282, 1981 Ga. App. LEXIS 
1781 (1981). 

The manifest purpose of O.C.G.A. § 44- 
14-361 is to make the property of the 
owner liable for material which entered 
into the construction of the improvement 
on the employment of a contractor, within 
the limits of the contract price, unless the 
materialman waives the lien or, upon the 
final payment of the contract price, takes 
from the contractor a sworn statement 
that all work done or material furnished 
has been paid for at the agreed price or 
reasonable value. Henderson v. Mitchell 
Eng’g Co., 158 Ga. App. 306, 279 S.E.2d 
750, 1981 Ga. App. LEXIS 2175 (1981). 

O.C.G.A. § 44-14-361 is given a strict 
construction. Ingalls Iron Works Co. v. 
Standard Accident Ins. Co., 107 Ga. App. 
454, 130 S.E.2d 606, 1963 Ga. App. LEXIS 
876 (1963). 

The lien statutes are in derogation of 
the common law, are to be strictly con- 
strued against the mechanic and mate- 
rialmen, and will be extended no further 
than their words plainly import; the ma- 
terialman has the burden of proving a lien 
and must be brought clearly within the 
law. Sims’ Crane Serv., Inc. v. Reliance 
Ins. Co., 514 F. Supp. 1033, 1981 U.S. 
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Dist. LEXIS 9561 (S.D. Ga. 1981), affd, 
667 F.2d 30, 1982 U.S. App. LEXIS 22211 
(11th Cir. 1982). 

The lien statutes are strictly construed, 
and strict compliance with them is re- 
quired. Roberts v. Porter, Davis, Saunders 
& Churchill, 193 Ga. App. 898, 389 S.E.2d 
361, 1989 Ga. App. LEXIS 1685 (1989). 

Mechanics’ and materialmen’s liens un- 
der O.C.G.A. § 44-14-361 are in deroga- 
tion of common law and thus are to be 
strictly construed against the mechanic 
and materialman. L & W Supply Corp. v. 
Whaley Constr. Co., 197 Ga. App. 680, 399 
S.E.2d 272, 1990 Ga. App. LEXIS 1433 
(1990). 

The statutory bond requirement, 
on the other hand, is afforded a lib- 
eral interpretation for the protection of 
persons who supply labor and materials 
used in the prosecution of the general 
contract. Sims’ Crane Serv., Inc. v. Reli- 
ance Ins. Co., 514 F. Supp. 1033, 1981 U.S. 
Dist. LEXIS 9561 (S.D. Ga. 1981), affd, 
667 F.2d 30, 1982 U.S. App. LEXIS 22211 
(11th Cir. 1982). 

The right to the lien under O.C.G.A. 
§ 44-14-361 proceeds upon the theory 
that the work and material or machinery 
for which the lien is sought have increased 
the value of the realty by becoming a part 
thereof. Skandia Draperies Mfg. Co. v. 
Augusta Innkeepers, Ltd., 157 Ga. App. 
279, 277 S.E.2d 282, 1981 Ga. App. LEXIS 
1781 (1981). 

The lien is created and imposed by 
operation of law, while the bond is a 
matter of contract, albeit a contract 
required by the statute to be made in 
order to give validity to another. Sims’ 
Crane Serv., Inc. v. Reliance Ins. Co., 514 
F. Supp. 1033, 1981 U.S. Dist. LEXIS 
9561 (S.D. Ga. 1981), affd, 667 F.2d 30, 
1982 U.S. App. LEXIS 22211 (11th Cir. 
1982). 

The lien on the property is the se- 
curity for the laborer and the mate- 
rialman, while under the bond statute, 
where no lien can be secured, the bond is 
the security. Sims’ Crane Serv., Inc. v. 
Reliance Ins. Co., 514 F. Supp. 1033, 1981 
U.S. Dist. LEXIS 9561 (S.D. Ga. 1981), 
aff'd, 667 F.2d 30, 1982 U.S. App. LEXIS 
22211 (11th Cir. 1982). 

Meaning of “contract price.” — 
Where a contractor abandoned the work 
against the will of the owner, the gross 
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sum fixed as the price for completing the 
entire work is the true “contract price,” 
and not the sum contemplated to be paid 
in the event the owner suspended the 
work at a period before completion. Hun- 
nicutt & Bellingrath Co. v. Van Hoose, 111 
Ga. 518, 36 S.E. 669, 1900 Ga. LEXIS 674 
(1900). 

Definition of “true owner.” — The 
expression “true owner” as used in 
O.C.G.A. § 44-14-361, does not mean le- 
gal title. Such a lien obtains on whatever 
interest the one has who has the right and 
authority to cause the improvements to be 
made. West Lumber Co. v. Gignilliat, 77 
Ga. App. 336, 48 S.E.2d 688, 1948 Ga. 
App. LEXIS 549 (1948). 

The term “true owner” as used in 
0.C.G.A. § 44-14-361 includes one having 
an estate in realty, and the lien prescribed 
would attach to such an interest in realty. 
This interest in realty should be distin- 
guished from the interest of one entitled 
only to the use and enjoyment of the 
premises, that is to say, one having only a 
usufruct. Jones v. E.I. Rooks & Son, 78 Ga. 
App. 790, 52 S.E.2d 580, 1949 Ga. App. 
LEXIS 980 (1949). 

The words “true owner,” are sufficiently 
comprehensive to embrace the owner of an 
equitable title to the real estate, and the 
liens therein provided for may attach to 
the equitable owner’s interest. Maloy v. 
Planter’s Whse. & Lumber Co., 142 Ga. 
App. 69, 234 S.E.2d 807, 1977 Ga. App. 
LEXIS 1478 (1977). 

The words “true owner,” as used in 
0.C.G.A. § 44-14-361, are sufficiently 
comprehensive to include the owner of a 
leasehold estate. James G. Wilson Mfg. 
Co. v. Chamberlin-Johnson-DuBose Co., 
140 Ga. 593, 79 S.E. 465, 1913 Ga. LEXIS 
192 (1913). 

Where a lien claim was filed solely 
against the owner’s reversionary interest 
and not against the leasehold interest in 
the premises, the lien document failed to 
reveal affirmatively the identity of the 
real person whose interest in the premises 
was being subjected to the lien, the lien 
claim was not effective. Meco of Atlanta, 
Inc. v. Super Valu Stores, Inc., 215 Ga. 
App. 146, 449 S.E.2d 687, 1994 Ga. App. 
LEXIS 1102 (1994). 

All liens under this section are of 
same character. — The liens specified in 
0.C.G.A. § 44-14-361 are of the same 
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character and governed by the same prin- 
ciples of law. Guaranty Inv. & Loan Co. v. 
Athens Eng’g Co., 152 Ga. 596, 110 S.E. 
873, 1922 Ga. LEXIS 225 (1922). 

No lien for entire contract if no lien 
for one part. — Where there is an entire 
contract and there is no lien for one part 
there can be no lien for any part. D.H. 
Overmyer Whse. Co. v. W.C. Caye & Co., 
116 Ga. App. 128, 157 S.E.2d 68, 1967 Ga. 
App. LEXIS 720 (1967). 

Item cannot be made lienable by 
inclusion in contract for lienable 
items. — An item which is not lienable 
cannot be made so by including it in a 
contract for work or items which are lien- 
able. D.H. Overmyer Whse. Co. v. W.C. 
Caye & Co., 116 Ga. App. 128, 157 S.E.2d 
68, 1967 Ga. App. LEXIS 720 (1967). 

Burden on lienholder plaintiff to 
show lienable items separable. — If 
items lienable can be separated from 
those which are nonlienable on a foreclo- 
sure proceeding, the burden of doing so 
rests upon the lienholder. D.H. Overmyer 
Whse. Co. v. W.C. Caye & Co., 116 Ga. 
App. 128, 157 S.E.2d 68, 1967 Ga. App. 
LEXIS 720 (1967). 

Failure to prove lien amount. — 
Trial court erred by granting summary 
judgment to a subcontractor because the 
subcontractor failed to prove the lien 
amount, if any, the subcontractor was en- 
titled to and the subcontractor was not 
entitled to a lien for the attorney fees and 
interest allegedly owed since there was no 
agreement for such amounts. Hill v. VNS 
Corp., 329 Ga. App. 274, 764 S.E.2d 876, 
2014 Ga. App. LEXIS 666 (2014). 

Landlord’s equitable interest in im- 
provements not subject to lien. — The 
fact that improvements became the land- 
lord’s property upon termination of the 
tenant’s lease did not create a basis for 
imposing a lien against the landlord. The 
landlord’s equitable interest in improve- 
ments is not subject to a lien. F.S. Assocs. 
v. McMichael’s Constr. Co., 197 Ga. App. 
705, 399 S.E.2d 479, 1990 Ga. App. LEXIS 
1451 (1990). 

Public property is not subject to a 
lien under O.C.G.A. § 44-14-361. Neal- 
Millard Co. v. Trustees of Chatham Acad- 
emy, 121 Ga. 208, 48 S.E. 978, 1904 Ga. 
LEXIS 90 (1904). 


699 


44-14-361 


General Consideration (Cont’d) 


Where a supplier filed a materialman’s 
lien against the Atlanta Housing Authori- 
ty’s property, this lien was of no legal 
effect, inasmuch as a lien cannot be effec- 
tive against state property. B & B Elec. 
Supply Co. v. H.J. Russell Constr. Co., 166 
Ga. App. 499, 304 S.E.2d 544, 1983 Ga. 
App. LEXIS 2222 (1983). 

Section applies to contract by in- 
corporators. — O.C.G.A. § 44-14-361 is 
applicable as against a corporation where 
the contract performance of which is 
claimed to give a lien was made with 
individuals who agreed to incorporate. 
Chicago Bldg. & Mfg. Co. v. Talbotton 
Creamery & Mfg. Co., 106 Ga. 84, 31 S.E. 
809, 1898 Ga. LEXIS 24 (1898). 

Section inapplicable to master-ser- 
vant and principal-agent relation- 
ships. — O.C.G.A. § 44-14-361(b) does 
not apply to cases where the relationship 
of master and servant or principal and 
agent exists. Fitts v. Addis, 83 Ga. App. 
696, 64 S.E.2d 466, 1951 Ga. App. LEXIS 
942 (1951). 

Where relationship of master and 
servant exists between an owner and 
builder, the master becomes liable for the 
acts of the servant as the master’s agent 
within the scope of the master’s employ- 
ment, and therefore is subject to a per- 
sonal judgment, and the master’s prop- 
erty is subject to liens for the labor and 
materials which had been furnished to the 
master through such servant, and of 
which the master received the benefit. 
Christian v. Bremer, 199 Ga. 285, 34 
S.E.2d 40, 1945 Ga. LEXIS 303 (1945). 

Section is inapplicable where the 
lienor was employed directly by the 
owner, the debtor. — O.C.G.A. § 44-14- 
361 is designed to protect a property 
owner without notice, when the debtor did 
not contract directly with the lienor and 
the existence of a lien is not obvious, by 
providing that the lien in that situation 
will be effective only after filing for record. 
Marietta Baptist Tabernacle v. Tomberlin 
Assocs., 576 F.2d 1237, 1978 U.S. App. 
LEXIS 9984 (5th Cir. 1978). 

Section inapplicable to lease option 
to erect improvements subject to les- 
sor’s approval. — O.C.G.A. § 44-14-361 
was never intended, and does not purport, 
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to cover a situation where a lessee under 
the terms of the lease has an option to 
erect a fence on the real estate, which the 
lessee may remove if the lessee and the 
lessor cannot agree on satisfactory terms 
for it to remain on the realty. Wall v. Mills, 
126 Ga. App. 149, 190 S.E.2d 146, 1972 
Ga. App. LEXIS 1080 (1972). 

Requirements for perfecting liens. 
— Under O.C.G.A. § 44-14-361.1, to make 
good the liens specified in O.C.G.A. § 44- 
14-361, not only must there be a substan- 
tial compliance by the alleged lienor with 
the contract, and the recording of the 
claim of lien within three months, but it is 
also essential to the creation of a lien that 
an action for the recovery of the amount of 
the claim be commenced within 12 months 
from the time the same became due. Kwi- 
lecki v. Young, 180 Ga. 602, 180 S.E. 137, 
1935 Ga. LEXIS 501 (1935). 

Failure to state date claim became 
due did not render lien invalid. — 
Summary judgment for an owner in a 
supplier’s suit to enforce a materialman’s 
lien was improper because O.C.G.A. § 44- 
14-361.1(a)(2) tempered the principle of 
strict construction with respect to the 
form of the claim of lien, and the fact that 
the lien failed to state the date the suppli- 
er’s claim became due did not render the 
lien invalid; the claim of lien complied “in 
substance” with the required form. Vulcan 
Constr. Materials, LP v. Franklin Builders 
Props., Inc., 298 Ga. App. 120, 679 S.E.2d 
356, 2009 Ga. App. LEXIS 621 (2009). 

Filing of lien cannot constitute 
abuse of process. — Under O.C.G.A. 
§ 44-14-360 et seq., a lien attaches when 
a laborer performs work on real property. 
However, under O.C.G.A. § 44-14- 
361.1(a)(2) and (a)(3), it must be perfected 
within three months after either the 
completion of the work or the date mate- 
rials are furnished and an action to re- 
cover the amount of the claim must be 
instituted within 12 months from the time 
labor or materials were last furnished. 
Thus, a lien is not civil process and plain- 
tiffs do not state a claim upon which relief 
can be granted when they contend that 
the filing of a lien constitutes an abuse of 
process. Carl E. Jones Dev., Inc. v. Wilson, 
149 Ga. App. 679, 255 S.E.2d 135, 1979 
Ga. App. LEXIS 1982 (1979). 

Equity jurisdiction where statutory 
remedy unavailable. — Where a statute 
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creates a specific lien, in favor of masons 
and carpenters on buildings erected by 
them, and also gives them a specific rem- 
edy for the enforcement of such lien, a 
court of equity has no jurisdiction to en- 
force it, unless there is some impediment 
or difficulty charged to exist which would 
render the remedy given by O.C.G.A. 
§ 44-14-361 unavailable. King v. 
Rutledge, 208 Ga. 172, 65 S.E.2d 801, 
1951 Ga. LEXIS 315 (1951). 

Lien when fixed, is not affected by 
repeal of statute. — Where the lien of a 
materialman has, under the terms of 
O.C.G.A. § 44-14-361, become fixed and 
secured, such lien is then a vested right. 
No subsequent repeal or modification of 
the statute under which it became fixed 
can destroy or modify such right. Waters v. 
Dixie Lumber & Mfg. Co., 106 Ga. 592, 32 
S.E. 636, 1899 Ga. LEXIS 733 (1899). 

Section has no extraterritorial ef- 
fect. — O.C.G.A. §§ 44-14-361, 44-14- 
380, and 44-14-381, which give to laborers 
a general lien upon the property of their 
employers for labor performed, has no 
extraterritorial effect, and give no lien 
arising out of a contract for labor, made in 
another state and executed by labor per- 
formed therein. Downs v. Bedford, 39 Ga. 
App. 155, 146 S.E. 514, 1929 Ga. App. 
LEXIS 231 (1929). 

Foreign judgment not sufficient un- 
til brought as action in this state. 
Columbian Iron Works v. Crystal Springs 
Bleachery Co., 145 Ga. 621, 89 S.E. 751, 
1916 Ga. LEXIS 424 (1916). 

Nonresidents of Georgia have the 
same remedies under O.C.G.A. § 44- 
14-361 as citizens. Thurman v. Kyle, 71 
Ga. 628, 1883 Ga. LEXIS 235 (1883). 

When state law applies to foreign 
contracts. — Although a contract for 
furnishing materials in Georgia is made 
in another state, the Georgia law will 
apply as to the lien of the materialman. 
Thurman v. Kyle, 71 Ga. 628, 1883 Ga. 
LEXIS 235 (1883). 

Basis of laborers’ and material- 
men’s liens. — The liens of laborers and 
materialmen do not rest upon contract, 
but upon the law which gives to laborers 
and materialmen liens for labor per- 
formed and material furnished in the im- 
provement of real estate. Williams v. 
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Brewton, 170 Ga. 164, 152 S.E. 441, 1930 
Ga. LEXIS 412 (1930). 

Bankruptcy. — Chapter 7 Trustee was 
not entitled to a default judgment on a 
complaint to avoid a contractor’s mechan- 
ics’ lien under 11 U.S.C. § 547 because the 
facts alleged in the complaint suggested 
that the contractor’s lien may have fallen 
outside the purview of 11 U.S.C. § 545; by 
alleging that the contractor’s lien was a 
mechanics’ lien, the trustee established 
the lien’s nonavoidability under 11 U.S.C. 
§ 547(c)(6). Hays v. Wellborn Forest 
Prods. (In re Spejcher), No. 06-62501, No. 
06-6347, 2006 Bankr. LEXIS 3685 (Bankr. 
N.D. Ga. Oct. 30, 2006). 

No entitlement to full amount of 
creditor’s materialman’s liens. — 
Creditor would not necessarily be entitled 
to a claim in the full amount of the credi- 
tor’s materialman’s liens under O.C.G.A. 
§ 44-14-361 but rather, would only be 
entitled to recover the damages the credi- 
tor suffered pursuant to O.C.G.A. § 51- 
1-6 due to the debtor’s crime of false 
swearing, which would be the value of 
liens lost, which in turn depended on the 
value of the properties to which the liens 
attached and the existence of any superior 
liens on those properties. In the absence of 
an established underlying claim, sum- 
mary judgment in the creditor’s favor on 
the creditor’s nondischargeability claims 
was not warranted. Thomas Concrete of 
Ga., Inc. v. Osbourne (In re Osbourne), No. 
10-82440-WLH, No. 10-06621, 2017 
Bankr. LEXIS 2414 (Bankr. N.D. Ga. Aug. 
24, 2017). 

Lien amount claimed for lost prof- 
its was invalid. — Although a contrac- 
tor’s claim for lost profits in the contrac- 
tor’s materialman’s lien was invalid under 
O.C.G.A. § 44-14-361(c) and (e), because 
the lost profits amount was easily deter- 
mined, the trial court erred by invalidat- 
ing the entire lien, instead of amending 
the lien to exclude non-lienable amounts 
as permitted by O.C.G.A. § 44-14- 
361.1(a) and (a.1). Duke Builders, Inc. v. 
Massey, 351 Ga. App. 535, 831 S.E.2d 172, 
2019 Ga. App. LEXIS 445 (2019), affd, 
310 Ga. 152, 849 S.E.2d 186, 2020 Ga. 
LEXIS 653 (2020). 

Materialmen’s lien cannot include 
anticipated profits. — Georgia Supreme 
Court held that the Georgia Court of Ap- 
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peals was correct to hold that a material- 
men’s lien may not include anticipated 
profits, and the Supreme Court affirmed 
that holding. Massey v. Duke Builders, 
Inc., 310 Ga. 152, 849 S.E.2d 186, 2020 
Ga. LEXIS 653 (2020). 


Mechanics 


Mechanic’s lien strictly construed. 
— The mechanic’s lien, as to realty, is in 
derogation of common law, and is to be 
construed strictly and extended no further 
than its words plainly import. Fox v. 
Rucker, 30 Ga. 525, 1860 Ga. LEXIS 136 
(1860); Tuck v. Moss Mfg. Co., 127 Ga. 729, 
56 S.E. 1001, 1907 Ga. LEXIS 469 (1907); 
Oglethorpe Sav. & Trust Co. v. Morgan, 
149 Ga. 787, 102 S.E. 528, 1920 Ga. 
LEXIS 406 (1920); Carter-Moss Lumber 
Co. v. Short, 66 Ga. App. 330, 18 S.E.2d 61, 
1941 Ga. App. LEXIS 209 (1941). 

For a history of legislation on me- 
chanic’s liens, see Prince v. Neal-Millard 
Co., 124 Ga. 884, 53 S.E. 761, 1906 Ga. 
LEXIS 652 (1906). 

Requirements for mechanic’s lien. 
— In the case of a mechanic, it is neces- 
sary that the mechanic should be an op- 
erative engaged in a business requiring 
some particular skill in doing the work by 
virtue of which the law creates in the 
mechanic’s favor a lien. Dantel Corp. v. 
Whidby, 98 Ga. App. 119, 105 S.E.2d 242, 
1958 Ga. App. LEXIS 518 (1958). 

O.C.G.A. § 44-14-361 concerns itself 
with the taking of personal security 
for the property by a mechanic; it has 
been often held that the taking of such an 
arrangement by a materialman does not 
constitute a waiver of a valid lien given 
materialmen under that section. Hender- 
son v. Mitchell Eng’g Co., 158 Ga. App. 
306, 279 S.E.2d 750, 1981 Ga. App. LEXIS 
2175 (1981). 

Working foreman entitled to me- 
chanic’s lien. — A working foreman, 
who, in addition to the foreman’s duties as 
a supervisor, is expected to perform 
manual type labor personally is not, in the 
main, a laborer so as to be entitled to a 
lien under O.C.G.A. § 44-14-380, but was 
a mechanic within the meaning of 
O0.C.G.A. § 44-14-361. Dantel Corp. v. 
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Whidby, 98 Ga. App. 119, 105 S.E.2d 242, 
1958 Ga. App. LEXIS 518 (1958). 

Person who is contractor and me- 
chanic may have lien. — One who occu- 
pies the position both of a contractor and 
of a mechanic, in either capacity, or in 
both, has a right to a lien, under O.C.G.A. 
§ 44-14-361. Thurman v. Pettitt, 72 Ga. 
38, 1883 Ga. LEXIS 8 (1883). 

Mechanic’s lien on building valid 
even though building owner did not 
own underlying real property. — Com- 
pany admitted that the company held 
property interests in the improvements. 
Even if the company did not have title to 
the building on which the lien was 
claimed and title was in a third party not 
subject to the suit, this would not bar an 
action for foreclosing the statutory lien 
because if the company had any interest 
in the premises upon which the lien took 
effect, that interest was bound. Pinnacle 
Props. V, LLC v. Mainline Supply of At- 
lanta, LLC, 319 Ga. App. 94, 735 S.E.2d 
166, 2012 Ga. App. LEXIS 1037 (2012). 

Mechanic cannot have lien on mu- 
nicipal property. — Under 0O.C.G.A. 
§ 44-14-361 a mechanic is not entitled to 
a lien for work done on property belonging 
to a municipal corporation and used for 
public purposes. City of Albany v. Lynch, 
119 Ga. 491, 46 S.E. 622, 1904 Ga. LEXIS 
248 (1904). 

Mechanics who have taken per- 
sonal security thereby waive their 
right to a lien. Rembrant, Inc. v. Phillips 
Constr. Co., 500 F. Supp. 766, 1980 U.S. 
Dist. LEXIS 14642 (S.D. Ga. 1980). 

Mechanic may obtain general judg- 
ment in action for specific property. 
— A mechanic may institute an action for 
the enforcement of this lien against the 
specific property on which the lien at- 
taches, and in the same action obtain a 
general judgment against the debtor for 
the same debt. Parish v. Murphy, 51 Ga. 
614, 1874 Ga. LEXIS 214 (1874). 

Amechanic may in a proper case, seek a 
judgment for the recovery of a debt for 
labor and materials furnished in improv- 
ing property, and simultaneously seek the 
declaration of a special lien on the im- 
proved property. Rogers v. Johnson, 116 
Ga. App. 295, 157 S.E.2d 48, 1967 Ga. 
App. LEXIS 782 (1967). 
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Avoidance in bankruptcy. — Chap- 
ter 7 trustee’s right to avoid a mechanic’s 
lien on estate property, which attached 
post-petition and without the trustee’s 
consent or authorization by the court, was 
not limited by relevant state law because 
at no point since assuming the duties as 
trustee had the trustee consented to any 
work being done by the transferee on the 
property, which was required for the lien 
to attach. Scarver v. Ellis (In re Mc- 
Keever), 567 B.R. 652, 2017 Bankr. LEXIS 
435 (Bankr. N.D. Ga. 2017). 

Exception to the automatic stay pursu- 
ant to 11 U.S.C. § 362(b)(3) did not apply 
to a post-petition mechanic’s lien because 
the lien was not properly perfected and 
enforceable as the Chapter 7 trustee did 
not authorize any of the work listed in the 
lien. Scarver v. Ellis (In re McKeever), 567 
B.R. 652, 2017 Bankr. LEXIS 435 (Bankr. 
N.D. Ga. 2017). 


Contractors and Subcontractors 


Definition of “contractor.” — As 
used in O.C.G.A. § 44-14-361, the word 
“contractor” is not to be construed in its 
technical sense, which would embrace any 
person who had any contract of any char- 
acter, but is to be given its limited, collo- 
quial sense, meaning a person engaged in 
the business of making contracts for the 
improvement of real estate. Pittsburgh 
Plate Glass Co. v. Peters Land Co., 123 
Ga. 723, 51 S.E. 725, 1905 Ga. LEXIS 586 
(1905); Central of Ga. Ry. v. Shiver, 125 
Ga. 218, 53 S.E. 610, 1906 Ga. LEXIS 94 
(1906); Murphy v. Fuller, 96 Ga. App. 403, 
100 S.E.2d 187, 1957 Ga. App. LEXIS 593 
(1957). 

Tenant does not come within the 
meaning of the phrase “contractor, or 
some other person,” in O.C.G.A. § 44- 
14-361. Central of Ga. Ry. v. Shiver, 125 
Ga. 218, 53 S.E. 610, 1906 Ga. LEXIS 94 
(1906). 

Stipulation under section did not 
salvage contractor’s breach of con- 
tract claim. — In a breach of contract 
action associated with a construction proj- 
ect, the trial court properly granted a 
limited liability company’s motion for a 
directed verdict against a contractor, as 
the contractor failed to present sufficient 
evidence linking the limited liability com- 
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pany to the contract sued upon, but all the 
evidence involved the contractor’s nego- 
tiations and dealings with a businessper- 
son and that company; further, the ap- 
peals court found that a stipulation 
between the parties referred only to the 
notice requirement of the lien statute, 
O.C.G.A. § 44-14-361.1(a), and instead 
declined to stretch the wording in the 
stipulation to mean more than what the 
parties clearly intended. L. Lowe & Co., 
Inc. v. Sunset Strip Props., LLC, 283 Ga. 
App. 357, 641 S.E.2d 797, 2007 Ga. App. 
LEXIS 62 (2007). 

Contractor need not satisfy mate- 
rialman’s lien rights. — O.C.G.A. § 44- 
14-361 does not impose a duty or indepen- 
dent obligation on a general contractor to 
satisfy lien rights held by a materialman. 
Mullins v. Noland Co., 406 F. Supp. 206, 
1975 U.S. Dist. LEXIS 14649 (N.D. Ga. 
1975). 

Owner may withhold payment to 
general contractor so long as mate- 
rialmen’s rights remain unsatisfied. 
— The existence of such inchoate rights, 
when coupled with the general contrac- 
tor’s obligations, predicated in part upon 
potential criminal, if not civil liability, 
compel the finding that a general contrac- 
tor may seek to expedite own payment 
and foreclose any necessity on the part of 
materialmen to enforce their lien rights 
by agreeing to discharge those rights by 
direct payment. Mullins v. Noland Co., 
406 F. Supp. 206, 1975 U.S. Dist. LEXIS 
14649 (N.D. Ga. 1975). 

Contractor’s failure to pay mate- 
rialman precludes recovery against 
owner. — A contractor cannot recover a 
judgment against the owner in the face of 
undisputed evidence that the contractor 
has not paid a materialman who has fore- 
closed a lien on the owner’s premises in an 
amount greater than that remaining due 
by the owner to the contractor. Mullins v. 
Noland Co., 406 F. Supp. 206, 1975 U.S. 
Dist. LEXIS 14649 (N.D. Ga. 1975). 

Subcontractor’s lien possible al- 
though owner not party to subcon- 
tract. — Absence of contractual liability 
of owners due to their absence as parties 
to the subcontract does not prevent the 
establishment of a lien by a subcontractor 
under O.C.G.A. § 44-14-361. Sasser & Co. 
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v. Griffin, 133 Ga. App. 83, 210 S.E.2d 34, 
1974 Ga. App. LEXIS 976 (1974). 
O.C.G.A. § 44-14-361 does not ex- 
clude a subcontractor from claiming 
a lien; rather, it limits the entities to 
which the owner of the real property may 
turn to establish as a defense that the 
agreed price or reasonable value thereof 
has been paid. Spicewood, Inc. v. Ferro 
Pipeline Co., 181 Ga. App. 277, 351 S.E.2d 
711, 1986 Ga. App. LEXIS 2386 (1986). 
Owner’s responsibility to ensure 
proper disbursement of payments. — 
It is the owner’s responsibility to see to it 
that the payments which the owner 
makes on the construction contract price 
are properly disbursed by the contractor 
to those having valid claims for labor and 
materials. Henderson v. Mitchell Eng’g 
Co., 158 Ga. App. 306, 279 S.E.2d 750, 
1981 Ga. App. LEXIS 2175 (1981). 
Effect on subcontractors of pay- 
ments by owner to contractor. — Pay- 
ments by the owner to the contractor do 
not affect the liens of subcontractors or 
materialmen unless made in accordance 
with O.C.G.A. § 44-14-361 or actually ap- 
plied to the claims of the materialmen. 
Prince v. Neal-Millard Co., 124 Ga. 884, 53 
S.E. 761, 1906 Ga. LEXIS 652 (1906); 
Massachusetts Bonding & Ins. Co. v. Re- 
alty Trust Co., 142 Ga. 499, 83 S.E. 210, 
1914 Ga. LEXIS 442 (1914), writ of error 
dismissed, 241 U.S. 687, 36 S. Ct. 451, 60 
L. Ed. 1237, 1916 U.S. LEXIS 1857 (1916). 
Subcontractor’s lien had priority 
over lender’s later-filed security 
deed. — Subcontractor’s lien filed before 
a lender’s security deed was superior to 
the deed, pursuant to O.C.G.A. § 44-2- 
2(b). The general contractor’s affidavit 
that the subcontractors had been or will 
be paid was insufficient to satisfy the 
plain language of O.C.G.A. § 44-14- 
361.2(a), requiring a statement that pay- 
ment had been made, and did not extin- 
guish the lien. Ga. Primary Bank v. 
Atlanta Paving, Inc., 309 Ga. App. 851, 
711 S.E.2d 409, 2011 Ga. App. LEXIS 474 
(2011). 
Estoppel of subcontractor with no- 
tice of payment to contractor. — 
Where the owner notifies a subcontractor 
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of an intended payment to the contractor 
and no objection is made, the subcontrac- 
tor will be estopped to the extent of such 
payment. Bailie v. Woodward Lumber Co., 
141 Ga. 806, 82 S.E. 232, 1914 Ga. LEXIS 
157 (1914). 

No subcontractor lien if contractor 
abandons. — A subcontractor has no lien 
where no sum is due the original contrac- 
tor because of the subcontractor’s wrong- 
ful abandonment of the contractor. Rowell 
v. Harris, 121 Ga. 239, 48 S.E. 948, 1904 
Ga. LEXIS 97 (1904). 

No lien absent contractual relation- 
ship. — Absent proof of a contractual 
relationship, either directly or through a 
chain of contracts, between the owner of 
the property and the person to whom the 
materials are furnished, a lien created 
under O.C.G.A. § 44-14-361 will not at- 
tach. Benning Constr. Co. v. Dykes Paving 
& Constr. Co., Inc., 263 Ga. 16, 426 S.E.2d 
564, 1993 Ga. LEXIS 274 (1998). 

Lien upon railroad is upon the 
whole railroad to which it applies. 
There is no provision of law allowing a 
contractor to set up and enforce a lien 
upon a part of any railroad, though such 
part may be all of the road which the 
contractor constructed or aided to con- 
struct. Farmers’ Loan & Trust Co. v. Can- 
dler, 87 Ga. 241, 13 S.E. 560, 1891 Ga. 
LEXIS 140 (1891). 

Contractor building a railroad has 
no equitable lien independent of 
O.C.G.A. § 44-14-361. Farmers’ Loan & 
Trust Co. v. Candler, 92 Ga. 249, 18 S.E. 
540, 1893 Ga. LEXIS 51 (1898). 

No lien for subcontractor building 
railroad. — The lien given by O.C.G.A. 
§ 44-14-361 to “contractors to build rail- 
roads” is confined to those contractors 
employed by the person or company own- 
ing the railroad, and the right of lien does 
not extend to subcontractors. Carter v. 
Rome & Carrollton Constr. Co., 89 Ga. 
158, 15 S.E. 36, 1892 Ga. LEXIS 294 
(1892). 

Criminal liability for failure of gen- 
eral contractor to disburse funds to 
lienholders. — The general contractor is 
an interested witness. If the contractor 
receives the full contract price for the job 
the contractor becomes a trustee of the 
funds for the purpose of disbursing them 
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properly to those who hold valid claims for 
labor and materials, and the contractor’s 
failure faithfully to do so would render the 
contractor criminally liable. Mullins v. No- 
land Co., 406 F. Supp. 206, 1975 U.S. Dist. 
LEXIS 14649 (N.D. Ga. 1975). 

Notice of commencement defective. 
— Grant of summary judgment to the 
property owner on a materialman’s lien 
was reversed because it failed to identify 
or provide contact information for its con- 
struction lender in its Notice of Com- 
mencement, rendering it fatally defective 
under O.C.G.A. § 44-14-361.5(d) and be- 
cause the Notice of Commencement did 
not substantially comply with § 44-14- 
361.5(b), the material supplier’s failure to 
file its Notice to Contractor within the 
prescribed time was excused under § 44- 
14-361.5(d). Capitol Materials, Inc. v. JLB 
Buckhead, LLC, 337 Ga. App. 848, 789 
S.E.2d 803, 2016 Ga. App. LEXIS 351 
(2016). 

Owner as “contractor.” — There was 
no reason why an owner could not also 
have been a contractor for purposes of a 
materialman’s lien; because a property 
owner listed itself as “general contractor” 
in its notices of commencement, and be- 
cause a materials supplier was not in 
privity with the owner, the supplier was 
required to provide the owner with the 
O.C.G.A. § 44-14-361(a) notice to contrac- 
tor; since the supplier failed to give the 
proper notice, its materialman’s liens 
were invalid. Roofing Supply of Atlanta, 
Inc. v. Forrest Homes, Inc., 279 Ga. App. 
504, 632 S.E.2d 161, 2006 Ga. App. LEXIS 
629 (2006). 


Materialmen 


Lien given to materialmen is purely 
statutory, and does not depend upon 
subrogation, except to the extent that 
the total amount paid out may not exceed 
the contract price. Roberts v. Georgia S. 
Supply Co., 92 Ga. App. 303, 88 S.E.2d 
554, 1955 Ga. App. LEXIS 583 (1955). 

Materialman’s liens must strictly 
comply with section. — O.C.G.A. 
§§ 44-14-361 and 44-14-361.1 provide a 
method of effecting a lien for materials 
furnished for the purpose of improving 
real estate, and strict compliance with 
these sections is required. King v. 
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Rutledge, 208 Ga. 172, 65 S.E.2d 801, 
1951 Ga. LEXIS 315 (1951). 

Section gives lien for materials fur- 
nished to improve real estate. — 
0.C.G.A. § 44-14-361 gives to one fur- 
nishing material for the improvement of 
real estate upon the employment of a 
contractor, or some other person than the 
owner, a lien upon the real estate im- 
proved for the material used in the im- 
provement. Stevens Supply Co. v. Stamm, 
41 Ga. App. 239, 152 S.E. 602, 1930 Ga. 
App. LEXIS 515 (1930). 

O.C.G.A. § 44-14-361 provides a lien 
only to materialmen who may have 
supplied the materials directly to the 
owner of the realty, or to a contractor or a 
subcontractor engaged in making the im- 
provement. Sims’ Crane Serv., Inc. v. Re- 
liance Ins. Co., 514 F. Supp. 1033, 1981 
U.S. Dist. LEXIS 9561 (S.D. Ga. 1981), 
affd, 667 F.2d 30, 1982 U.S. App. LEXIS 
22211 (11th Cir. 1982). 

Materialmen must establish that 
the materials furnished actually were 
used in the improvement itself for the 
benefit of the owner of the realty. Taver- 
rite v. Lowe’s of Franklin, Inc., 166 Ga. 
App. 346, 304 S.E.2d 78, 1983 Ga. App. 
LEXIS 2161 (1983). 

The inclusion of nonlienable items, 
easily separable from lienable items, 
does not defeat the entire lien. Taver- 
rite v. Lowe’s of Franklin, Inc., 166 Ga. 
App. 346, 304 S.E.2d 78, 1983 Ga. App. 
LEXIS 2161 (1983). 

Remedies available to material- 
men. — The remedies afforded a particu- 
lar materialman under (1) the lien stat- 
ute, (2) the bond statute for public 
contractors, and (3) the contractual rights 
appurtenant to a private payment bond, 
are distinct and separate, and, even 
though certain terminology may overlap, 
the judicial construction of that terminol- 
ogy is not uniform for all remedies. Sims’ 
Crane Serv., Inc. v. Reliance Ins. Co., 514 
F. Supp. 1033, 1981 U.S. Dist. LEXIS 
9561 (S.D. Ga. 1981), affd, 667 F.2d 30, 
1982 U.S. App. LEXIS 22211 (11th Cir. 
1982). 

Because O.C.G.A. § 44-14-361.1(a)(4) 
provided that where a contractor was ad- 
judicated bankrupt or, if after an action 
was filed, no final judgment could be ob- 
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tained against the contractor because of 
its adjudication in bankruptcy, the mate- 
rialman was not required to file an action 
or obtain judgment against the contractor 
before enforcing a lien against the im- 
proved property; moreover, the material- 
man could enforce the lien directly against 
the property by filing an action against 
the owner within 12 months from the time 
the lien became due. SAKS Assocs., LLC v. 
Southeast Culvert, Inc., 282 Ga. App. 359, 
638 S.E.2d 799, 2006 Ga. App. LEXIS 
1388 (2006). 

Notice adequate. — In the general 
contractor’s action against the materials 
provider relating to the provider’s request 
for payment under a payment bond, the 
general contractor’s notice of commence- 
ment and the provider’s notice to contrac- 
tor complied with O.C.G.A. § 10-7-31; al- 
though the notice of commencement 
stated that it was pursuant to O.C.G.A. 
§ 44-14-361.5 and the notice to contractor 
stated that it was sent under O.C.G.A. 
§ 44-14-361, O.C.G.A. § 10-7-31 did not 
require that either of the notices be ex- 
pressly labeled as being provided under 
the statute, the notices contained the per- 
tinent information contemplated by 
O.C.G.A. § 10-7-31, including that the 
general contractor had provided a pay- 
ment bond and that the provider had 
provided materials for the project through 
improvements made by the subcontractor, 
and the notice of commencement was not 
misfiled under O.C.G.A. § 10-7-31(d) be- 
cause it was labeled as provided under 
O.C.G.A. § 44-14-361.5, as the indexing 
requirements of both statutes were sub- 
stantially identical. Sierra Craft, Inc. v. T. 
D. Farrell Constr., Inc., 282 Ga. App. 377, 
638 S.E.2d 815, 2006 Ga. App. LEXIS 
1398 (2006), cert. denied, No. SO7C0460, 
2007 Ga. LEXIS 145 (Ga. Feb. 5, 2007). 

Material must be furnished under 
contract. — O.C.G.A. § 44-14-361 has 
been construed to mean that the material 
so furnished must be under contract with 
a contractor or with some person occupy- 
ing a similar relation to the owner as that 
of contractor. Stevens Supply Co. v. 
Stamm, 41 Ga. App. 239, 152 S.E. 602, 
1930 Ga. App. LEXIS 515 (1930). 
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Mere knowledge that improvements are 
to be made will not subject the title of the 
true owner to a lien for material. Bryant v. 
Ellenburg, 106 Ga. App. 510, 127 S.E.2d 
468, 1962 Ga. App. LEXIS 749 (1962). 

Who must contract with material- 
man. — There need not be a contract 
between the materialman and the true 
owner, but there must be a contract for 
material with a person who has con- 
tracted with the true owner for the erec- 
tion of the improvements. Marshall v. Pea- 
cock, 205 Ga. 891, 55 S.E.2d 354, 1949 Ga. 
LEXIS 600 (1949). 

Contract necessary to fix liability of 
owner and establish a privity between 
the owner and the materialman. Marshall 
v. Peacock, 205 Ga. 891, 55 S.E.2d 354, 
1949 Ga. LEXIS 600 (1949). 

Agreement between owner and 
contractor does not affect material- 
man’s lien. — The lien of a materialman 
is not affected by any private arrange- 
ment between the property owner and the 
contractor. Tuck v. Moss Mfg. Co., 127 Ga. 
729, 56 S.E. 1001, 1907 Ga. LEXIS 469 
(1907). 

Suppliers’ entitled to lien under 
section generally. — O.C.G.A. § 44-14- 
361 provides a lien only to materialmen 
who may have supplied the materials di- 
rectly to the owner of the realty, or to a 
contractor or a subcontractor engaged in 
making the improvement. Georgia-Pacific 
Corp. v. Dan Austin Properties, Inc., 126 
Ga. App. 191, 190 S.E.2d 131, 1972 Ga. 
App. LEXIS 1096, affd, 229 Ga. 803, 194 
S.E.2d 472, 1972 Ga. LEXIS 778 (1972). 

O.C.G.A. § 44-14-361 does not, by its 
terms, permit a materialman’s lien 
for the cost of repairs. Sims’ Crane 
Serv., Inc. v. Reliance Ins. Co., 514 F. 
Supp. 1033, 1981 U.S. Dist. LEXIS 9561 
(S.D. Ga. 1981), aff'd, 667 F.2d 30, 1982 
U.S. App. LEXIS 22211 (11th Cir. 1982). 

Seller of building equipment and 
tools not entitled to lien. — One who 
sells shovels, shovel handles, gloves, tape, 
rope, files, matches, pulley and hook, 
hammers, brushes, sand screen, lamp 
chimney, and saw files to a contractor who 
has a contract for improving realty is not 
entitled to a lien for those items. D.H. 
Overmyer Whse. Co. v. W.C. Caye & Co., 
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116 Ga. App. 128, 157 S.E.2d 68, 1967 Ga. 
App. LEXIS 720 (1967). 

No lien for one who furnishes 
equipment and tools, but performs no 
labor or services. — The owner of 
horses, equipment or machinery, who fur- 
nishes them to another to aid in construc- 
tion or improvements, or in any work for 
which a lien is given, but who performs no 
manual labor or other services in connec- 
tion therewith, is not entitled to a lien. 
D.H. Overmyer Whse. Co. v. W.C. Caye & 
Co., 116 Ga. App. 128, 157 S.E.2d 68, 1967 
Ga. App. LEXIS 720 (1967). 

No lien for supplier of supplier. — 
The supplier of a supplier of materials to 
be used in the improvement of realty is 
not entitled to a claim of lien therefor 
under O.C.G.A. § 44-14-361. Georgia-Pa- 
cific Corp. v. Dan Austin Properties, Inc., 
126 Ga. App. 191, 190 S.E.2d 131, 1972 
Ga. App. LEXIS 1096, affd, 229 Ga. 803, 
194 S.E.2d 472, 1972 Ga. LEXIS 778 
(1972). 

A supplier to a supplier is not en- 
titled to claim a lien under O.C.G.A. 
§ 44-14-361. Porter Coatings v. Stein 
Steel & Supply Co., 157 Ga. App. 260, 277 
S.E.2d 272, 1981 Ga. App. LEXIS 1769, 
aff'd, 247 Ga. 631, 278 S.E.2d 377, 1981 
Ga. LEXIS 820 (1981). 

No lien for material furnished sub- 
contractor. — A materialman furnishing 
material for the improvement of real es- 
tate to a subcontractor who has no con- 
tractual relation with the owners of such 
realty does not thereby acquire a lien 
upon the property so improved. General 
Supply Co. v. Hunn, 126 Ga. 615, 55 S.E. 
957, 1906 Ga. LEXIS 483 (1906); George 
W. Muller Bank Fixture Co. v. Georgia 
State Sav. Assn, 143 Ga. 840, 85 S.E. 
1018, 1915 Ga. LEXIS 630 (1915). 

Debt incurred whether or not ma- 
terial used. — A finding that the realty 
ought not be charged with a debt for the 
reason that the realty as finally improved 
does not contain the material furnished is 
not a finding that the debt is not owing 
and may go unpaid. The debt itself does 
not depend upon the nicety of whether the 
material was or was not finally incorpo- 
rated into the improvement. The debt ex- 
ists if materials were furnished and not 
paid for. United Bonding Ins. Co. v. Good- 
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Wynn Elec. Supply Co., 124 Ga. App. 545, 
184 S.E.2d 508, 1971 Ga. App. LEXIS 
1015 (1971). 

Georgia law recognizes the con- 
structive trust fund doctrine with re- 
spect to payments owed materialmen by 
their contractors for improvements made 
to a third party’s realty. Bethlehem Steel 
Corp. v. Tidwell, 66 B.R. 932, 1986 U.S. 
Dist. LEXIS 18107 (M.D. Ga. 1986). 

Constructive trust in favor of a ma- 
terialman does not automatically ex- 
ist as a result of O.C.G.A. § 44-14-361 
with regard to funds transferred by a 
payor to a construction contractor/debtor. 
In re Sun Belt Elec. Constructors, Inc., 56 
B.R. 686, 1986 Bankr. LEXIS 6886 
(Bankr. N.D. Ga. 1986). 

Materialmen having a beneficial in- 
terest in a contractor’s bond may 
bring an action on the bond in their 
own name rather than in the name of the 
nominal obligee. Sims’ Crane Serv., Inc. v. 
Reliance Ins. Co., 514 F. Supp. 1033, 1981 
U.S. Dist. LEXIS 9561 (S.D. Ga. 1981), 
affd, 667 F.2d 30, 1982 U.S. App. LEXIS 
22211 (11th Cir. 1982). 

When materialman of subcontrac- 
tor may bring action on payment 
bond. — If the general contractor’s pay- 
ment bond defines a claimant under the 
bond as one supplying material to a sub- 
contractor, then a materialman of a sub- 
contractor may bring an action on the 
bond for the subcontractor’s nonpayment; 
if the bond expressly limits a right of 
action on the bond to the named obligees 
or is conditioned on the general contrac- 
tor’s payment of only those materialmen 
having a direct relationship with the gen- 
eral contractor, then a materialman of a 
subcontractor may not bring action on the 
payment bond; and if the bond is condi- 
tioned on the general contractor’s pay- 
ment of all persons furnishing labor and 
material under or for the contract, then, 
at a minimum, materialmen of the gen- 
eral contractor may maintain an action on 
the bond. Sims’ Crane Serv., Inc. v. Reli- 
ance Ins. Co., 514 F. Supp. 1033, 1981 U.S. 
Dist. LEXIS 9561 (S.D. Ga. 1981), affd, 
667 F.2d 30, 1982 U.S. App. LEXIS 22211 
(11th Cir. 1982). 

Materials delivered are presumed 
to have been used. — A materialman is 
not required to show that the materials 
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for which the materialman claims a lien 
were actually used on the job of the owner 
against whose interest the materialman is 
asserting the lien. It is the general rule 
that there is a presumption of the use of 
materials in a building or improvement 
arising from the fact of their delivery 
thereto for that purpose, and the burden 
is then on the property owner to prove 
that the material was not so used. Maloy 
v. Planter’s Whse. & Lumber Co., 142 Ga. 
App. 69, 234 S.E.2d 807, 1977 Ga. App. 
LEXIS 1478 (1977). 

Improvements on separate pieces 
of property. — Where there is a single 
contract for improvements on separate 
pieces of property the lien for materials 
furnished attaches to each piece of prop- 
erty. Lyon v. Cedartown Lumber Co., 13 
Ga. App. 450, 79 S.E. 236, 1913 Ga. App. 
LEXIS 191 (1913). 

Materialman need not show what 
material went into each house. — To 
entitle a materialman to a single lien on 
several houses, being simultaneously 
built under one operation, for material 
furnished generally for them all, and to be 
used indiscriminately among them as 
needed, it is not necessary for such mate- 
rialmen to prove just what material went 
into any particular house, provided it is 
shown that the material was delivered 
under such order. Christian v. Bremer, 
199 Ga. 285, 34 S.E.2d 40, 1945 Ga. 
LEXIS 303 (1945). 

All charges made by materialman 
for use of equipment are nonlienable 
items. Sears Roebuck & Co. v. Superior 
Rigging & Erecting Co., 120 Ga. App. 412, 
170 S.E.2d 721, 1969 Ga. App. LEXIS 796 
(1969). 

When vendor liable for liens on 
vendee’s improvements. — The liens of 
laborers and materialmen do not rest 
upon contract but upon the law, and the 
title of the true owner cannot be subjected 
to liens for materials or labor done in its 
improvement unless the owner expressly 
or impliedly consents to the contract un- 
der which the improvements are made. 
However, when the vendor has in some 
way consented to the improvements of 
real estate by the vendee, or has expressly 
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or impliedly authorized it, or has cooper- 
ated with the vendee in the plans for the 
improvements, or has been active and 
instrumental in having the improvements 
made, such liens will attach to the prop- 
erty. West Lumber Co. v. Gignilliat, 77 Ga. 
App. 336, 48 S.E.2d 688, 1948 Ga. App. 
LEXIS 549 (1948). 

A vendor of real estate, who induces one 
who has a contract to purchase land, to 
expend labor and material in improving 
the land, cannot defeat the claims for liens 
by those who contribute their labor and 
material to enhance the value of the prop- 
erty. In such a case, in the absence of a 
controlling agreement, the vendor cannot 
insist that the mechanic’s lien shall be 
subordinated to the vendor’s title or inter- 
est in the realty. Williams v. Brewton, 170 
Ga. 164, 152 S.E. 441, 1930 Ga. LEXIS 
412 (1930). 

Vendee who approves vendor’s im- 
provements after contract liable for 
materialman’s lien. — Where a vendor 
improves real estate and the vendee, un- 
der a contract to purchase, consents to 
and cooperates in the improving of the 
property subsequently to the executory 
contract of sale, the lien of a materialman 
for materials furnished to the vendor for 
the improvement of the property, properly 
prepared and recorded and foreclosed in 
time, binds the interests of both vendor 
and vendee in the property even though 
the vendee receives a deed to the property 
and records it before the materialman’s 
lien is filed for record and recorded. West 
Lumber Co. v. Gignilliat, 77 Ga. App. 336, 
48 S.E.2d 688, 1948 Ga. App. LEXIS 549 
(1948). 

O.C.G.A. § 44-14-361 does not oper- 
ate in favor of contractor paving a 
sidewalk in a street adjacent to a lot. 
Seeman v. Schultze, 100 Ga. 603, 28 S.E. 
378, 1897 Ga. LEXIS 112 (1897). 

Contractor’s lien attaches from 
time work is commenced or material 
is furnished under the contract. Old 
Stone Mtg. & Realty Trust v. New Ga. 
Plumbing, Inc., 140 Ga. App. 686, 231 
S.E.2d 785, 1976 Ga. App. LEXIS 1601 
(1976), aff'd, 239 Ga. 345, 236 S.E.2d 592, 
1977 Ga. LEXIS 910 (1977). 

When materialman’s lien attaches. 
— The lien of a materialman on real 
estate, arising under O.C.G.A. §§ 44-14- 
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361 and 44-14-380, attaches from the time 
the work under the contract is commenced 
or the material is furnished. Spirides v. 
Victory Lumber Co., 76 Ga. App. 78, 45 
S.E.2d 65, 1947 Ga. App. LEXIS 374 
(1947). 

The lien of a materialman upon prop- 
erty, for the improvement of which the 
material was furnished, as provided in 
0.C.G.A. §§ 44-14-3861 and 44-14-361.1, 
attaches when the material is furnished 
in accordance with the contract. This is 
true notwithstanding the lien may become 
divested in favor of a bona fide purchaser 
of the property without notice of the lien. 
Davis v. Stone, 48 Ga. App. 532, 173 S.E. 
454, 1934 Ga. App. LEXIS 121 (1934). 

Perfected materialmen’s liens re- 
late back to time work begins. — Liens 
under O.C.G.A. § 44-14-361 relate back to 
the time the work under the contract 
commenced, provided that the lien is 
properly perfected. Marietta Baptist Tab- 
ernacle v. Tomberlin Assocs., 576 F.2d 
1237, 1978 U.S. App. LEXIS 9984 (5th Cir. 
1978). 

Lien covers all items delivered if 
last item lienable. — A materialman’s 
lien rights attach following the first deliv- 
ery of materials to be used on a job and 
expire 90 days following the date of the 
last delivery. Assuming the last item de- 
livered is a lienable item, then the subse- 
quently perfected lien relates back to 
cover all items delivered, including those 
items delivered more than 90 days prior to 
filing the lien. Mullins v. Noland Co., 406 
F. Supp. 206, 1975 U.S. Dist. LEXIS 
14649 (N.D. Ga. 1975). 

Materialman may pursue lien 
rights prior to payment and despite 
subcontractor’s bankruptcy. — Prior 
to payment, and notwithstanding the in- 
tervening bankruptcy of the subcontrac- 
tor, a materialman may enforce inchoate 
lien rights against the owner. Mullins v. 
Noland Co., 406 F. Supp. 206, 1975 U.S. 
Dist. LEXIS 14649 (N.D. Ga. 1975). 

Materialman’s lien was void. — Sub- 
contractor’s O.C.G.A. § 44-14-361 special 
lien was void because the subcontractor 
failed to comply with the perfection re- 
quirements in O.C.G.A. § 44-14-361.5(a), 
(c); the fact that the general contractor on 
a construction project had failed to post a 
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notice of commencement at the construc- 
tion site did not absolve the subcontractor 
from complying with the perfection re- 
quirements. Rey Coliman Contrs., Inc. v. 
PCL Constr. Servs., 296 Ga. App. 892, 676 
S.E.2d 298, 2009 Ga. App. LEXIS 344 
(2009). 

Lost profits not lienable. — Contrac- 
tor’s estimated lost profits were not lien- 
able because lost profits did not relate to 
work performed, or any value added, to 
the client’s property. Duke Builders, Inc. v. 
Massey, 351 Ga. App. 535, 831 S.E.2d 172, 
2019 Ga. App. LEXIS 445 (2019), affd, 
310 Ga. 152, 849 S.E.2d 186, 2020 Ga. 
LEXIS 653 (2020). 

Jury instructions. — Trial court did 
not err in refusing to give a jury instruc- 
tion on privileged communications under 
O.C.G.A. § 51-5-7(3), where the material- 
man’s lien claimant’s claim of lien was not 
properly limited in scope; the lien claim- 
ant’s lien was almost eight times the 
amount the claimant supplied in labor 
and materials for improvement of the 
property. Amador v. Thomas, 259 Ga. App. 
835, 578 S.E.2d 537, 2003 Ga. App. LEXIS 
273 (2008). 


Machinists and Manufacturers of 
Machinery 


Machinery which cannot be basis of 
lien. — The general rule is that machin- 
ery not totally depreciated by use on the 
property or incorporated into the improve- 
ment, or in connection with which labor 
was also supplied cannot be the basis of a 
valid lien. Air Serv. Co. v. Cosmo Invs., 
Inc., 115 Ga. App. 596, 155 S.E.2d 413, 
1967 Ga. App. LEXIS 1179 (1967). 

Equipment or machinery rented or 
leased to contractors to perform their 
work nonlienable. Mableton Erectors, 
Inc. v. Dunn Properties of Ga., Inc., 135 
Ga. App. 504, 218 S.E.2d 175, 1975 Ga. 
App. LEXIS 1718 (1975). 

No machinist’s lien on realty unless 
machine becomes fixture. — Machin- 
ists and manufacturers of machinery have 
no lien on real estate for machinery fur- 
nished, unless the machinery furnished is 
attached to, and becomes incorporated 
with, the realty for which it was fur- 
nished. J.S. Schofield & Son v. Stout, Mills 
& Temple, 59 Ga. 537, 1877 Ga. LEXIS 
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326 (1877); D.H. Overmyer Whse. Co. v. 
W.C. Caye & Co., 116 Ga. App. 128, 157 
S.E.2d 68, 1967 Ga. App. LEXIS 720 
(1967). 

Lessor of machinery not attached 
to realty not entitled to lien. — A mere 
lessor of machinery to a contractor does 
not come within the class in favor of whom 
the lien is granted, nor does the machin- 
ery itself, not being something in the order 
of a steam mill or other mechanical device 
intended to be attached to and used on the 
realty. D.H. Overmyer Whse. Co. v. W.C. 
Caye & Co., 116 Ga. App. 128, 157 S.E.2d 
68, 1967 Ga. App. LEXIS 720 (1967). 

Lessor of air compressor and drill 
to contractor has no lien on realty 
improved. — O.C.G.A. § 44-14-361 does 
not give a lessor of machinery consisting 
of an air compressor and drill a lien on 
real estate for the rental value of the 
machinery leased to a contractor who uses 
it in improving the real estate of the 
owner against whom the lien is sought. 
Air Serv. Co. v. Cosmo Invs., Inc., 115 Ga. 
App. 596, 155 S.E.2d 413, 1967 Ga. App. 
LEXIS 1179 (1967). 

Rental on company’s scaffolding 
not lienable. D.H. Overmyer Whse. Co. v. 
W.C. Caye & Co., 116 Ga. App. 128, 157 
S.E.2d 68, 1967 Ga. App. LEXIS 720 
(1967). 

Furnishing machinery for sawmill 
comes under section. — The furnishing 
of machinery for a steam sawmill, to im- 
prove or enlarge the mill or to keep it 
efficient, entitles the machinist to a lien 
under O.C.G.A. § 44-14-361 and not 
O.C.G.A. § 44-14-515. Filer & Stowell Co. 
v. Empire Lumber Co., 91 Ga. 657, 18 S.E. 
359, 1893 Ga. LEXIS 300 (1893). 


Priority of Liens 


To be superior to other liens, lien- 
holder must comply with every con- 
dition. — O.C.G.A. § 44-14-361 is in 
derogation of the common law, and must 
be construed strictly. Before the lien 
which it creates in favor of certain per- 
sons, under certain circumstances, which 
overrides all other liens, can be allowed, 
the party must show compliance with all 
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the conditions, and be personally brought 
within all the requirements and limita- 
tions of the statute. Kwilecki v. Young, 180 
Ga. 602, 180 S.E. 137, 1935 Ga. LEXIS 
501 (1935). 

There is a presumption of no notice 
to the grantee in a warranty deed, secu- 
rity deed or even a quitclaim deed. Bryant 
v. Ellenburg, 106 Ga. App. 510, 127 S.E.2d 
468, 1962 Ga. App. LEXIS 749 (1962). 

Priority as between security deed 
and materialman’s lien. — The bona 
fide holder of a security deed executed 
before the first material was furnished, 
and therefore necessarily prior to the re- 
cord of the materialman’s claim of lien, 
will take priority over the materialman’s 
claim of lien, although the security deed 
was itself not recorded until after the first 
material was furnished. The rule would be 
different where the holder of the security 
deed had actual notice of the furnishing of 
the material prior to the execution of the 
deed; and might be different where the 
holder of the security deed had such ac- 
tual notice prior to the record of the secu- 
rity deed. Caldwell v. Northwest Atlanta 
Bank, 194 Ga. 370, 21 S.E.2d 619, 1942 
Ga. LEXIS 571 (1942). 

An architect’s lien attaches from 
the time the first work is done or the 
first material provided. Murray v. Chu- 
lak, 250 Ga. 765, 300 S.E.2d 493, 1983 Ga. 
LEXIS 599 (1983). 

When grantee of deed loses priority 
over materialman’s lien. — Grantee in 
a deed may lose priority over a material- 
man’s lien where the grantee: has actual 
notice of the claim of lien, has constructive 
notice because the lien has been previ- 
ously recorded, has consented to the mak- 
ing of the improvement either expressly or 
impliedly, or has misled the materialman 
as to the ownership of the property, giving 
rise to an estoppel. Bryant v. Ellenburg, 
106 Ga. App. 510, 127 S.E.2d 468, 1962 
Ga. App. LEXIS 749 (1962). 

When contractor’s lien takes prior- 
ity over grantee of deed to secure 
debt. — The lien of a contractor on real 
estate improved under a contract with the 
owner thereof, as provided by law, if and 
when created and declared as required by 
law, attaches from the time the work un- 
der the contract is commenced, and will 
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take priority over the title acquired after 
the commencing of work by the contractor 
and with actual notice of the contractor’s 
claim by a grantee of a deed to secure debt 
from the owner of the real estate although 
the deed to secure debt was executed and 
recorded before the completion of the con- 
tract and before the claim of lien was 
formally filed of record. Gellis v. B.L.I. 
Constr. Co., 148 Ga. App. 527, 251 S.E.2d 
800, 1978 Ga. App. LEXIS 3217 (1978). 

Purchaser subject to lien if aware 
of unrecorded claim which is later 
properly perfected. — A contractor’s 
lien attaches from the time the work un- 
der the contract is commenced, although 
it lacks, certainly until it is recorded, the 
quality of constructive notice, but one who 
takes a deed to the property or purchases 
it while work is in progress, with knowl- 
edge of the contract and notice of the 
contractor’s claim of lien, though imper- 
fect or unrecorded at that time, must be 
held to take the property subject to the 
lien, provided that the contract is com- 
pleted and the lien is declared and en- 
forced within the time prescribed by Geor- 
gia law. Gellis v. B.L.I. Constr. Co., 148 
Ga. App. 527, 251 S.E.2d 800, 1978 Ga. 
App. LEXIS 3217 (1978). 

Purchaser at foreclosure sale un- 
der security deed who records before 
improvements not liable for lien. — 
The title of the true owner of land cannot 
be subjected to a lien for improvements, 
unless the owner expressly or impliedly 
assents to the contract under which the 
improvements are made. The grantee in a 
security deed is the true owner of the legal 
title. Where such deed is duly recorded 
before improvements are made, the pur- 
chaser at a foreclosure sale under the 
security deed holds title free from any lien 
for improvements placed upon the land 
subsequent to the execution and record of 
the security deed. Rutland Contracting 
Co. v. Gay Estate, 193 Ga. 468, 18 S.E.2d 
835, 1942 Ga. LEXIS 416 (1942). 

Where security deed is executed be- 
fore delivery of any material, and 
therefore necessarily before the record of 
the materialmen’s claim of lien, no ques- 
tion of notice to the grantee as to the 
materialmen’s claims of lien at the time 
the security deed was executed would be 
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involved. Caldwell v. Northwest Atlanta 
Bank, 194 Ga. 370, 21 S.E.2d 619, 1942 
Ga. LEXIS 571 (1942). 

When materialman’s lien prevails 
over vendor’s lien. — A materialman’s 
lien will prevail over that of a vendor, and 
attaches to the property improved, if the 
contract of sale provided that the vendor 
should go on and build upon the premises. 
Williams v. Brewton, 170 Ga. 164, 152 
S.E. 441, 1930 Ga. LEXIS 412 (1930). 

Architect’s lien dated from time de- 
fendant later acquired interest in 
property. — Where defendant did not 
own the property at the time the defen- 
dant’s architect commenced work and de- 
fendant was seeking to acquire the prop- 
erty from the property's owner and was 
not acting as agent for the property’s 
owner, the architect’s lien dated only from 
the time the defendant later acquired an 
interest in the property. Murray v. Chu- 
lak, 250 Ga. 765, 300 S.E.2d 493, 1983 Ga. 
LEXIS 599 (1983). 

A purchase money security deed or 
mortgage had priority over an archi- 
tect’s liens against the purchaser of 
the property where the purchaser had 
simultaneously executed a security deed 
or mortgage for the purchase money and 
the provider of the purchase money did 
not have knowledge of the architect’s lien. 
Murray v. Chulak, 250 Ga. 765, 300 
S.E.2d 493, 1983 Ga. LEXIS 599 (1983). 


Owner’s Liability and Defenses 


O.C.G.A. § 44-14-361 does not re- 
quire filing of notice at time of com- 
mencement of action against the owner. 
D & T Glass, Inc. v. Barrow Enters., Inc., 
172 Ga. App. 797, 325 S.E.2d 170, 1984 
Ga. App. LEXIS 2668 (1984). 

Amendment of materialmen’s lien. 
— Georgia Supreme Court held that the 
Georgia Court of Appeals properly held 
that amendment of a materialmen’s lien 
was authorized by O.C.G.A. § 44-14- 
361.1(a.1) and that the lien amount may 
be reduced at any time. Massey v. Duke 
Builders, Inc., 310 Ga. 152, 849 S.E.2d 
186, 2020 Ga. LEXIS 653 (2020). 

Owner need not pay more than con- 
tract price to materialmen and labor- 
ers. — A lien given by O.C.G.A. § 44-14- 
361 attaches to the real estate improved 
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but the owner is not required to pay more 
than the contract price of the improve- 
ment to materialmen and laborers. 
Thompson v. Brannen Bldg. Supply, 153 
Ga. App. 4, 264 S.E.2d 498, 1980 Ga. App. 
LEXIS 1651 (1980). 

Owner who pays contractor pro- 
tected against materialmen’s claims 
after contractor pays claims. — Where 
an owner of real estate, upon which im- 
provements have been erected by a con- 
tractor, has paid the full contract price to 
the contractor, and the contractor has 
applied the whole amount so received by 
the contractor to the payment of valid 
claims for material and labor employed in 
constructing the improvements, the 
owner will be protected against claims of 
lien for material furnished to the contrac- 
tor, filed subsequently to payment and 
application of the full contract price as 
above indicated. Jones Brick Co. v. Sea- 
gler Bros., 146 Ga. 19, 90 S.E. 473, 1916 
Ga. LEXIS 558 (1916). 

Owner protected against claims re- 
corded after payment and disburse- 
ment of contract price. — The owner is 
protected as against claims for liens which 
may have been filed and recorded subse- 
quent to the full payment and proper 
disbursement of the contract price. Short 
& Paulk Supply Co. v. Dykes, 120 Ga. App. 
639, 171 S.E.2d 782, 1969 Ga. App. LEXIS 
889 (1969). 

Owner may apply cost of comple- 
tion to lien when contractor aban- 
dons project. — Where a contractor 
abandons the contract without paying the 
materialman, who then files lien against 
owner for materials furnished the contrac- 
tor and the owner, in order to obtain its 
completion engages others to furnish ma- 
terial and labor, the cost of completion 
may be applied by the owner, up to the 
contract price, as against the lien. Roberts 
v. Georgia S. Supply Co., 92 Ga. App. 303, 
88 S.E.2d 554, 1955 Ga. App. LEXIS 583 
(1955). 

Amount owner owes lienholders 
when completing building aban- 
doned by contractor. — Where a con- 
tractor, under a definite contract contain- 
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ing a stipulated price for the entire work, 
undertakes to erect a building on a lot of 
land and abandons the construction of the 
building, the owner may complete the 
work; and if the owner does so, the neces- 
sary cost of so doing may be deducted from 
the contract price, and the property will 
be subject to the liens of materialmen and 
laborers to the extent only of the balance. 
Young v. Harley-Mitchell Hdwe. Co., 173 
Ga. 35, 159 S.E. 567, 1931 Ga. LEXIS 252 
(1931); Wooten v. Ford, 46 Ga. App. 50, 
166 S.E. 449, 1932 Ga. App. LEXIS 35 
(1932). 

Owner not liable for amount in ex- 
cess of contract price when contrac- 
tor abandons project. — Under 
O.C.G.A. § 44-14-361, the owner is in no 
event liable for an amount in excess of the 
contract price, and if the contractor aban- 
dons the contract, the owner may have it 
completed and charge the necessary cost 
of completion against the contract price, 
before being liable either to the contractor 
or to the materialman. Spirides v. Victory 
Lumber Co., 76 Ga. App. 78, 45 S.E.2d 65, 
1947 Ga. App. LEXIS 374 (1947). 

What owner must show when con- 
tractor abandons. — Where a contrac- 
tor abandons the contract, the cost of 
completing the work is to be deducted 
from the contract price in order to ascer- 
tain the amount up to which the subcon- 
tractors may claim liens. If such deduc- 
tions, together with payments previously 
made to the contractor, equal or exceed 
the entire contract price, then the subcon- 
tractors, mechanics, and materialmen 
have no lien, since there is nothing due 
under the contract. The owner is required 
to show that the sums paid to the contrac- 
tor were properly appropriated to mate- 
rialmen and laborers or that the contrac- 
tor’s statutory affidavit concerning such 
indebtedness had been obtained. Jones 
Mercantile Co. v. Lyn-Har, Inc., 245 Ga. 
812, 267 S.E.2d 251, 1980 Ga. LEXIS 945 
(1980); Thompson v. Brannen Bldg. Sup- 
ply, 153 Ga. App. 4, 264 S.E.2d 498, 1980 
Ga. App. LEXIS 1651 (1980). 

Where owner contracts to pay by 
installments the owner does so at the 
owner’s own risk as to claims of subcon- 
tractors. Massachusetts Bonding & Ins. 
Co. v. Realty Trust Co., 142 Ga. 499, 83 
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S.E. 210, 1914 Ga. LEXIS 442 (1914), writ 
of error dismissed, 241 U.S. 687, 36 S. Ct. 
451, 60 L. Ed. 1237, 1916 U.S. LEXIS 
1857 (1916). 

Estoppel against owner’s denial 
that materialman performed con- 
tract. — Where the owner receives and 
uses the materials furnished by a subcon- 
tractor and has paid the contractor more 
than the amount claimed by the material- 
man, the owner is estopped to deny that 
the materialman had performed the con- 
tract. Koppe & Steinichen v. Rylander, 33 
Ga. App. 686, 128 S.E. 68, 1925 Ga. App. 
LEXIS 682 (1925), aff'd, 162 Ga. 300, 133 
S.E. 236, 1926 Ga. LEXIS 167 (1926). 

Estoppel by representations that 
materials to be used in building. — 
Where materials are furnished on repre- 
sentation of the owner of real estate that 
it is to be used in building thereon, the 
owner is estopped from setting up that 
some of it was not so used. Howell v. 
Cordray, 22 Ga. App. 195, 95 S.E. 762, 
1918 Ga. App. LEXIS 237 (1918). 

Consent of owner to contract neces- 
sary. — The title of the true owner of land 
cannot be subjected to a lien for material 
or labor done in its improvement unless 
the owner expressly or impliedly consents 
to the contract under which the improve- 
ments are made. Reppard, Snedeker & 
Co. v. Morrison, 120 Ga. 28, 47 S.E. 554, 
1904 Ga. LEXIS 436 (1904); Williams v. 
Brewton, 170 Ga. 164, 152 S.E. 441, 1930 
Ga. LEXIS 412 (1930). 

Section permits materialman’s lien 
only if owner contracts for or assents 
to improvements. — The purpose of 
0.C.G.A. § 44-14-361 is to charge the 
owner of real estate with a lien for mate- 
rial furnished only when there was a 
specific contract for the improvements 
made, either made by the owner or as- 
sented to by the owner. Marshall v. Pea- 
cock, 205 Ga. 891, 55 S.E.2d 354, 1949 Ga. 
LEXIS 600 (1949). 

Lien applies only where owner au- 
thorizes improvements. — 0.C.G.A. 
§ 44-14-361 is dependent upon consent of 
the true owner, and subsection (b) is 
predicated upon the existence of authority 
from the owner to the contractor or other 
person to have the improvement made. 
This is shown by the provision therein 


MORTGAGES, SECURITY, LIENS 


44-14-361 


that in no event shall the aggregate of 
liens exceed the contract price. Where a 
stranger to title or other person contracts 
or employs a third person to make im- 
provements, the owner of the land is not 
bound to disclose to such third person the 
fact of ownership, and such third person 
has no lien on the land. Rutland Contract- 
ing Co. v. Gay Estate, 193 Ga. 468, 18 
S.E.2d 835, 1942 Ga. LEXIS 416 (1942). 

No lien against owner where no 
contract between owner and recipi- 
ent of materials. — Where there is an 
absence of a showing of a contractual 
relationship between the owner and the 
person to whom the materials were fur- 
nished, no enforceable lien is created 
against the owner’s property. Liggett v. 
Harper, 151 Ga. App. 616, 260 S.E.2d 735, 
1979 Ga. App. LEXIS 2662 (1979). 

Individuals who may not contract 
for improvements to bind true owner. 
— A stranger may not order work done 
upon real estate and thus charge the true 
owner. Neither may a tenant, unless there 
is some relation existing between the ten- 
ant and the landlord other than that of 
lessor and lessee. Marshall v. Peacock, 205 
Ga. 891, 55 S.E.2d 354, 1949 Ga. LEXIS 
600 (1949). 

Lessee cannot bind owner absent 
agreement. — One who furnishes mate- 
rial for the improvement of real estate, 
upon the employment of a contractor 
whose contract for the improvement is 
with a lessee, and who sustains no con- 
tractual relation with the owner of the fee, 
is not entitled to a lien as against such 
owner of the premises under the provi- 
sions of O.C.G.A. § 44-14-361. Reppard, 
Snedeker & Co. v. Morrison, 120 Ga. 28, 
47 S.E. 554, 1904 Ga. LEXIS 436 (1904); 
Pittsburgh Plate Glass Co. v. Peters Land 
Co., 123 Ga. 723, 51 S.E. 725, 1905 Ga. 
LEXIS 586 (1905); Stevens Supply Co. v. 
Stamm, 41 Ga. App. 239, 152 S.E. 602, 
1930 Ga. App. LEXIS 515 (1930). 

Lessee cannot bind the owner even 
where the owner authorized the improve- 
ment, nor where the owner reimbursed 
the lessee, nor where the lessor owns a 
majority of the stock of the lessee. Central 
of Ga. Ry. v. Shiver, 125 Ga. 218, 53 S.E. 
610, 1906 Ga. LEXIS 94 (1906); Consoli- 
dated Lumber Co. v. Ocean S.S. Co., 142 
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Ga. 186, 82 S.E. 532, 1914 Ga. LEXIS 644 
(1914). 

Where the lessee is acting on own behalf 
alone in contracting to have the improve- 
ments made, the lessee is not the agent of 
the lessor in that transaction. If there is 
no contractual relation between the con- 
tractor and the lessor as to the making of 
the repairs, there is no materialman’s 
lien. Stevens Supply Co. v. Stamm, 41 Ga. 
App. 239, 152 S.E. 602, 1930 Ga. App. 
LEXIS 515 (1930). 

A contract for improvements between a 
lessee and a materialman does not subject 
the interest of the lessor to a lien unless a 
contractual relationship exists between 
the lessor and the materialman as well. 
Accurate Constr. Co. v. Dobbs Houses, 
Inc., 154 Ga. App. 605, 269 S.E.2d 494, 
1980 Ga. App. LEXIS 2308 (1980). 

A tenant cannot order work done upon 
the demised premises and charge the 
owner with the cost, unless there is some 
relation existing between the tenant and 
the landlord other than that of lessor and 
lessee, by virtue of which the landlord 
expressly or impliedly consents to the con- 
tract under which the improvements are 
made. Stevens Supply Co. v. Stamm, 41 
Ga. App. 239, 152 S.E. 602, 1930 Ga. App. 
LEXIS 515 (1980). 

Where a lessee contracted to make im- 
provements to leased property and was 
obligated by the terms of the lease to be 
solely responsible for the costs thereof, a 
subcontractor had no right to impose a 
lien against the owner’s reversionary in- 
terest in the property based on unpaid 
labor and materials because the lessee 
was not acting as an agent for the owner 
pursuant to O.C.G.A. § 44-14-361(b). 
Worley v. Cowper Constr. Co., 259 Ga. 
App. 263, 576 S.E.2d 645, 2003 Ga. App. 
LEXIS 71 (2008). 

Landlord must expressly or im- 
pliedly authorize tenant’s improve- 
ments. — The mere knowledge of the 
landlord that the improvements are being 
made by the tenant is insufficient to 
charge the landlord or the landlord’s 
premises with their cost. The landlord 
must either expressly or impliedly autho- 
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rize the tenant to make the improvements 
for the former’s benefit. Stevens Supply 
Co. v. Stamm, 41 Ga. App. 239, 152 S.E. 
602, 1930 Ga. App. LEXIS 515 (1930). 

Mere knowledge by lessor of im- 
provements does not give rise to lien. 
Accurate Constr. Co. v. Dobbs Houses, 
Inc., 154 Ga. App. 605, 269 S.E.2d 494, 
1980 Ga. App. LEXIS 2308 (1980). 

Materialman’s lien was enforceable 
against the landlord if the amount due 
under the lien was payable by the land- 
lord to the tenant under the tenant im- 
provement allowance in the lease. Corley 
Communications, Inc. v. Northwinds Ctr., 
L.P., 250 Ga. App. 775, 552 S.E.2d 131, 
2001 Ga. App. LEXIS 814 (2001), cert. 
denied, No. S01C1736, 2002 Ga. LEXIS 
329 (Ga. Apr. 15, 2002). 

Owner’s consent to improvement 
required. — Where there was no evi- 
dence showing that the owner had ex- 
pressly or impliedly consented to the im- 
provements made on its property, the 
superior court did not err in granting 
summary judgment to the owner. Anatek, 
Inc. v. CSX Realty Dev., L.L.C., 243 Ga. 
App. 552, 532 S.E.2d 115, 2000 Ga. App. 
LEXIS 385 (2000). 

Notice of lien unnecessary where 
party consents to improvements. — 
The rule of actual notice of claim of lien 
does not apply except as to those who do 
not consent to or cooperate in the making 
of improvements. The law charges with 
notice those who consent or cooperate. 
West Lumber Co. v. Gignilliat, 77 Ga. App. 
336, 48 S.E.2d 688, 1948 Ga. App. LEXIS 
549 (1948). 

Landlord not liable for excess costs 
of improvement. — Where a landlord 
approved a construction contract only to 
the extent of the $59,400 allowance for 
improvements it granted to the tenant, 
the tenant became the agent of the land- 
lord for up to $59,400 in contract costs. 
However, although the landlord consented 
to improvements made in excess of the 
allowance, it could not be said that the 
landlord became a party to the contract 
for any improvements exceeding that 
amount. Thus, it could not be said that 
these additional improvements were fur- 
nished at the instance of the owner or 
some person acting for the owner. F.S. 
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Assocs. v. McMichael’s Constr. Co., 197 
Ga. App. 705, 399 S.E.2d 479, 1990 Ga. 
App. LEXIS 1451 (1990). 

Owner not estopped by silence on 
improvements made by stranger. — 
The true owner, though cognizant that a 
stranger to the title is having improve- 
ments made on the premises, is under no 
legal duty to give to a materialman any 
information touching the ownership of the 
property; and the owner will not be es- 
topped from setting up title thereto, as 
against a materialman, when nothing has 
been done by anyone to mislead the mate- 
rialman as to the ownership of the prem- 
ises improved. Rice v. Warren, 91 Ga. 759, 
17 S.E. 1032, 1893 Ga. LEXIS 484 (1893); 
Reaves v. Meredeth, 123 Ga. 444, 51 S.E. 
391, 1905 Ga. LEXIS 489 (1905); Bryant v. 
Ellenburg, 106 Ga. App. 510, 127 S.E.2d 
468, 1962 Ga. App. LEXIS 749 (1962). 

How owner bound by third party’s 
improvements. — In some instances a 
true owner may be bound where improve- 
ments are made on the owner’s property if 
the owner consents to the contract under 
which the improvements are made; still, 
before the owner can ratify the acts of the 
party who procured the improvements to 
be made, that party must have acted as or 
attempted to act as agent of and on the 
behalf of the owner. Morgan v. May Realty 
Co., 86 Ga. App. 261, 71 S.E.2d 438, 1952 
Ga. App. LEXIS 928 (1952). 

O.C.G.A. § 44-14-361 applies only so 
long as relation of owner and con- 
tractor continues. The contractor can- 
not bind the owner by ordering additional 
materials after the relation has ceased to 
exist. Sheehan v. South River Brick Co., 
111 Ga. 444, 36 S.E. 759, 1900 Ga. LEXIS 
558 (1900). 

Mere payment of contract price to 
contractor is insufficient. — An own- 
er’s mere payment of the full contract 
price to the contractor, standing alone, is 
not and has never been a complete defense 
to foreclosure of a materialman’s lien. An 
owner must not only show that full pay- 
ment was actually made to the contractor, 
but also that the sums paid to the contrac- 
tor were properly appropriated to mate- 
rialmen and laborers or that the contrac- 
tor’s statutory affidavit concerning such 
indebtedness had been obtained. D & N 
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Elec., Inc. v. Underground Festival, Inc., 
202 Ga. App. 435, 414 S.E.2d 891, 1991 
Ga. App. LEXIS 1782 (1991). 

Owner must ensure lienholders are 
paid when lien recorded. — If a claim 
of lien has been filed and recorded, it is 
incumbent upon the owner of the im- 
proved real estate to see that payments to 
the contractor are, to the full amount of 
the contract price, appropriated to the 
materialmen and laborers. Thompson v. 
Brannen Bldg. Supply, 153 Ga. App. 4, 264 
S.E.2d 498, 1980 Ga. App. LEXIS 1651 


(1980). 
Subcontractors’ liens satisfied even 
after paying contractor. — Under 


0.C.G.A. § 44-14-361 the owner who pays 
the contractor must see to it that subcon- 
tractors having liens are satisfied, even 
though the liens have not been filed at the 
time of the payment. Green v. Farrar 
Lumber Co., 119 Ga. 30, 46 S.E. 62, 1903 
Ga. LEXIS 11 (1903). 

Only one affidavit by a contractor is 
contemplated by O.C.G.A. § 44-14-361. 
Short & Paulk Supply Co. v. Dykes, 120 
Ga. App. 639, 171 S.E.2d 782, 1969 Ga. 
App. LEXIS 889 (1969). 

What general contractor’s affidavit 
must show. — The affidavit of the gen- 
eral contractor contemplated by O.C.G.A. 
§ 44-14-361 requires the statement by the 
contractor that the agreed price has been 
paid; and it must appear that the owner 
has fulfilled the duty placed upon the 
owner by law by requiring the full con- 
tract price to be appropriated to material- 
men and laborers to the extent of their 
claims. Whatley v. Alto Corp., 211 Ga. 718, 
88 S.E.2d 398, 1955 Ga. LEXIS 440 
(1955). 

“Agreed price or reasonable value 
thereof” defined. — The “agreed price or 
reasonable value thereof” refers not to the 
contract price between the owner and the 
contractor for completing the improve- 
ment, but to the price agreed upon be- 
tween the contractor and the supplier of 
labor, services, or materials, or the value 
of those. Short & Paulk Supply Co. v. 
Dykes, 120 Ga. App. 639, 171 S.E.2d 782, 
1969 Ga. App. LEXIS 889 (1969). 

Sworn statement is a single state- 
ment made after completion of work 
and before final settlement. Massachu- 
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setts Bonding & Ins. Co. v. Realty Trust 
Co., 142 Ga. 499, 83 S.E. 210, 1914 Ga. 
LEXIS 442 (1914), writ of error dismissed, 
241 U.S. 687, 36S. Ct. 451, 60 L. Ed. 1237, 
1916 U.S. LEXIS 1857 (1916). See also 
Waldon v. Maryland Cas. Co., 155 Ga. 76, 
116 S.E. 838 (1923); Bankston v. Smith, 
134 Ga. App. 882, 216 S.E.2d 634, 1975 
Ga. App. LEXIS 2207 (1975), rev'd, 236 
Ga. 92, 222 S.E.2d 375, 1976 Ga. LEXIS 
775 (1976). 

Affidavit applies to realty, not per- 
sonalty. — The protective affidavit under 
0.C.G.A. § 44-14-361 relates to the im- 
provement of real estate, and is not for 
application in respect to a lien on personal 
property. Gibbs v. Griffin, 123 Ga. App. 
385, 181 S.E.2d 285, 1971 Ga. App. LEXIS 
1234 (1971). 

Affidavit by corporation. — Where 
the affidavit provided for in O.C.G.A. 
§ 44-14-361(b) is offered in evidence, and 
it appears that the contractor is a corpo- 
ration, such affidavit need not contain a 
sworn averment that the person executing 
the affidavit is the president of such cor- 
poration. It is sufficient if such affidavit 
was in fact executed by the president as a 
personal affidavit, and such affidavit 
should be admitted in evidence. Gignilliat 
v. West Lumber Co., 80 Ga. App. 652, 56 
S.E.2d 841, 1949 Ga. App. LEXIS 896 
(1949) (decided prior to 1983 amendment). 

When owner has paid, owner needs 
only contractor’s affidavit of payment 
to lienholders. — If the owner has paid 
the full construction contract price the 
owner should have ample evidence of that 
and the owner would not need the contrac- 
tor’s affidavit as to it to comply with 
O0.C.G.A. § 44-14-361; what the owner 
does need from the contractor is an affida- 
vit as to the contractor’s payment of the 
price or value of labor, services, and ma- 
terials, which is something about which 
the owner may hold no other evidence of 
payment. Short & Paulk Supply Co. v. 
Dykes, 120 Ga. App. 639, 171 S.E.2d 782, 
1969 Ga. App. LEXIS 889 (1969); Certified 
Elec., Inc. v. Jerome, 161 Ga. App. 456, 
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288 S.E.2d 359, 1982 Ga. App. LEXIS 
1913 (1982). 

Owner need not show more than 
contractor’s sworn affidavit. — Where 
proof of a proper affidavit under O.C.G.A. 
§ 44-14-361(b) is made, it is not incum- 
bent upon defendant to produce, in addi- 
tion to the contractor’s sworn affidavit, 
evidence that the owner made full pay- 
ment to the contractor and that the con- 
tractor in turn properly disbursed pay- 
ment to all valid claims of materialman. 
Lowe’s of Ga., Inc. v. Merwin, 156 Ga. App. 
876, 275 S.E.2d 812, 1981 Ga. App. LEXIS 
1638 (1981) (decided prior to 1983 amend- 
ment, which rewrote subsection (b)). 

Owner who improves realty cannot 
relieve another from lien by affidavit. 
— There is no provision of law for one who 
improves real estate while the legal title 
or its equivalent is in that person, to 
relieve another from a lien on the property 
by the making of an affidavit as is autho- 
rized under O.C.G.A. § 44-14-361. Old 
Stone Mtg. & Realty Trust v. New Ga. 
Plumbing, Inc., 140 Ga. App. 686, 231 
S.E.2d 785, 1976 Ga. App. LEXIS 1601 
(1976), aff'd, 239 Ga. 345, 236 S.E.2d 592, 
1977 Ga. LEXIS 910 (1977) (decided prior 
to 1983 amendment, which rewrote sub- 
section (b)). 

No requirement that owner investi- 
gate whether affidavit properly ex- 
ecuted, absent evidence of irregular- 
ity. — In the absence of any evidence 
indicating that the owner was aware of 
the irregularity, or allegations and proof of 
fraud or collusion, the owner is not re- 
quired to make an independent investiga- 
tion to determine that the proper proce- 
dures were followed in the execution of the 
affidavit. Jackson’s Atlanta Ready Mix 
Concrete Co. v. Industrial Tractor Parts 
Co., 139 Ga. App. 422, 228 S.E.2d 324, 
1976 Ga. App. LEXIS 1830 (1976) (decided 
prior to 1983 amendment, which rewrote 
subsection (b)). 

Materialman’s claim cannot be per- 
fected when owner produces contrac- 
tor’s affidavit. — Under O.C.G.A. § 44- 
14-361(b), when the owner produces the 
affidavit of the contractor in compliance 
with that section, stating that all bills for 
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labor and material have been paid, the 
materialman’s claim against the owner by 
command of the statute cannot be per- 
fected into a lien upon the property of the 
owner. Gignilliat v. West Lumber Co., 80 
Ga. App. 652, 56 S.E.2d 841, 1949 Ga. 
App. LEXIS 896 (1949); Short & Paulk 
Supply Co. v. Dykes, 120 Ga. App. 639, 171 
S.E.2d 782, 1969 Ga. App. LEXIS 889 
(1969) (decided prior to 1983 amendment, 
which rewrote subsection (b)). 

Contractor’s sworn statement of 
full payment dissolves liens. — The 
liens provided for in O.C.G.A. § 44-14-361 
are dissolved where the owner produces a 
sworn statement of the contractor, or 
other person, at whose instance the work 
was done or material furnished, or such 
services furnished or rendered, that the 
agreed price or reasonable value thereof 
has been paid. Jackson’s Atlanta Ready 
Mix Concrete Co. v. Industrial Tractor 
Parts Co., 139 Ga. App. 422, 228 S.E.2d 
324, 1976 Ga. App. LEXIS 1830 (1976) 
(decided prior to 1983 amendment, which 
rewrote subsection (b)). 

When owner can raise certificate 
from contractor that price was paid. 
— 0O.C.G.A. § 44-14-361(b), which gives 
an owner a defense against the obtaining 
of a lien by a laborer or materialman 
where the owner has obtained a certificate 
from the contractor or other person at 
whose instance the work was done that 
the agreed price or the reasonable value of 
the material and labor furnished has been 
paid, contemplates a relationship between 
the contractor and owner wherein the 
contractor contracts for material and la- 
bor singularly and independently and for 
which the owner could not and would not 
be liable in the first instance. Fitts v. 
Addis, 83 Ga. App. 696, 64 S.E.2d 466, 
1951 Ga. App. LEXIS 942 (1951) (decided 
prior to 1983 amendment, which rewrote 
subsection (b)). 

How owners may defend against 
action to foreclose materialman’s 
lien. — In an action by a materialman to 
foreclose a lien for material furnished a 
contractor for the improvement of real 
estate of others, the owners of such real 
estate may defend by showing that they 
have paid the full contract price to the 
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contractor and that the money paid has 
been applied by the contractor to the 
settlement of debts incurred in the perfor- 
mance of the contract, which would have 
been liens upon the property improved. 
Ingram v. Barfield, 80 Ga. App. 276, 55 
S.E.2d 725, 1949 Ga. App. LEXIS 821 
(1949). 

How owner may defeat liens when 
independent contractor erects build- 
ing. — When an independent contractor, 
in fact as well as in name, erects a build- 
ing the owner may defeat liens by showing 
that the owner has paid in good faith the 
full amount of the contract price in dis- 
charge of valid liens against the premises. 
Robinson v. Reese, 175 Ga. 574, 165 S.E. 
744, 1932 Ga. LEXIS 293 (1932). 

Owner may defend by showing full 
payment to contractor. — In a suit bya 
materialman to foreclose a lien for mate- 
rial furnished a contractor for the im- 
provement of real estate of others, the 
owners of such real estate may defend by 
showing that they have paid the full con- 
tract price to the contractor and that the 
money paid has been applied by the con- 
tractor to the settlement of debts incurred 
in the performance of the contract, which 
would have been liens upon the property 
improved. Davenport Bros. v. Pepper, 108 
Ga. App. 372, 133 S.E.2d 54, 1963 Ga. 
App. LEXIS 648 (1963). 

Mistake in contract between con- 
tractor and lessee not a defense. — 
Where corporate lessee ratified a contract 
executed by its president with the unpaid 
contractor and had used the equipment 
installed, the lien of the contractor at- 
tached to lessor’s property even though 
the president had mistakenly signed the 
contract as president of a nonexistent en- 
tity. Underground Festival, Inc. v. McAfee 
Eng’ Co., 214 Ga. App. 248, 447 S.E.2d 
683, 1994 Ga. App. LEXIS 849 (1994), 
cert. denied, No. $94C1816, 1994 Ga. 
LEXIS 1181 (Ga. Dec. 2, 1994). 

No defense that total of liens ex- 
ceeds contract price. — It is no defense 
to the foreclosure of a materialman’s lien 
that other materialmen may claim liens 
which, if added to the amount claimed in 
the foreclosure suit and the payments 
made to the contractor, and properly ap- 
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plied by him, would exceed the contract 
price. Tuck v. Moss Mfg. Co., 127 Ga. 729, 
56 S.E. 1001, 1907 Ga. LEXIS 469 (1907). 

Presence of other liens no defense 
until such other liens are paid. — The 
fact that, in an action to foreclose on a 
materialman’s lien, there are other such 
liens outstanding is not a defense unless 
and until such liens have been paid. Rob- 
erts v. Georgia S. Supply Co., 92 Ga. App. 
303, 88 S.E.2d 554, 1955 Ga. App. LEXIS 
583 (1955). 

Possible additional claims in excess 
of contract price no defense. — That 
there may be other claims of lien in an 
amount in excess of that portion of the 
contract price not applied to payment of 
valid claims for labor and materials is no 
defense to a lien properly asserted. Solo- 
mon v. Robert Spector Lumber Co., 109 
Ga. App. 801, 137 S.E.2d 473, 1964 Ga. 
App. LEXIS 998 (1964). 

For case where owner’s compliance 
with O.C.G.A. § 44-14-361 justified 
summary judgment, see Lowe’s of Ga., 
Inc. v. Merwin, 156 Ga. App. 876, 275 
S.E.2d 812, 1981 Ga. App. LEXIS 1638 
(1981). 


Foreclosure 


Requirements for foreclosure of 
materialman. — A materialman or sub- 
contractor, in order to foreclose a lien 
must have a judgment against the con- 
tractor or join the contractor in the suit to 
foreclose. Lombard v. Trustees of Young 
Men’s Library Ass’n Fund, 73 Ga. 322, 
1884 Ga. LEXIS 123 (1884); Royal v. 
McPhail, 97 Ga. 457, 25 S.E. 512, 1895 
Ga. LEXIS 503 (1895); Clayton v. Farrar 
Lumber Co., 119 Ga. 37, 45 S.E. 723, 1903 
Ga. LEXIS 13 (1903); Buck v. Tifton Mfg. 
Co., 4 Ga. App. 695, 62 S.E. 107, 1908 Ga. 
App. LEXIS 511 (1908). 

No foreclosure against owner with- 
out judgment against contractor. — 
Where a lien upon the premises improved 
by the furnishing of materials by a mate- 
rialman to a contractor is claimed by the 
materialman, under O.C.G.A. § 44-14- 
361, it is necessary, in order to foreclose 
such lien, that the materialman have a 
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judgment against the contractor. Gibbs v. 
Carolina Portland Cement Co., 50 Ga. 
App. 229, 177 S.E. 760, 1934 Ga. App. 
LEXIS 714 (1934). 

There can be no valid foreclosure of a 
materialman’s lien for material furnished 
to a contractor and used in improving the 
real estate of another person against 
which the lien is claimed in the absence of 
a judgment in favor of the materialman 
against the contractor for the price or 
value of such material. Smith v. Walker, 
194 Ga. 586, 22 S.E.2d 160, 1942 Ga. 
LEXIS 630 (1942). 

Except when owner brings action 
in equity against both. — In general, 
judgment against the contractor or action 
against the contractor is a necessary inci- 
dent to the foreclosure of a materialman’s 
lien. This is not true where the owner has 
brought an action in equity against both 
contractor and materialman to enjoin 
foreclosure. Massachusetts Bonding & 
Ins. Co. v. Realty Trust Co., 142 Ga. 499, 
83 S.E. 210, 1914 Ga. LEXIS 442 (1914), 
writ of error dismissed, 241 U.S. 687, 36 S. 
Ct. 451, 60 L. Ed. 1237, 1916 U.S. LEXIS 
1857 (1916). 

Lack of title in defendant not bar to 
foreclosure. — Want of title in the defen- 
dant to the premises on which the lien is 
claimed, and alleged title in a third person 
who is no party to the action will not bar 
an action for foreclosing and enforcing the 
lien under O.C.G.A. § 44-14-361. Ford v. 
Wilson & Co., 85 Ga. 109, 11 S.E. 559, 
1890 Ga. LEXIS 5 (1890). 

Time limit for materialman’s ac- 
tion. — One of the conditions precedent to 
the foreclosure of the liens specified in 
O.C.G.A. § 44-14-361 is that action must 
be brought by the laborer or materialman 
against the person with whom the debt 
was contracted, either the owner or the 
contractor, as the case may be, within 12 
months from the time when the debt be- 
came due. Jordan Co. v. Adkins, 105 Ga. 
App. 157, 123 S.E.2d 731, 1961 Ga. App. 
LEXIS 583 (1961); Allied Asphalt Co. v. 
Cumbie, 134 Ga. App. 960, 216 S.E.2d 
659, 1975 Ga. App. LEXIS 2228 (1975). 

Lien must be recorded and fore- 
closed within statutory periods. — In 
giving to the materialman a lien, O.C.G.A. 
§ 44-14-361 expressly states that in order 
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to make good a lien the materialman must 
both record and foreclose within the statu- 
tory periods. The record of the lien in time 
is no more essential to its creation than its 
foreclosure in time, and the lien comes 
into potential existence only when the 
statute is satisfied. Kwilecki v. Young, 180 
Ga. 602, 180 S.E. 137, 1935 Ga. LEXIS 
501 (1935). 

Proceedings and averment should 
reflect one-year time limit. — O.C.G.A. 
§ 44-14-361 requires that the material- 
man should make demand, and prosecute 
the collection of the claim, within 12 
months after the same shall become due 
and payable. The materialman should 
aver that demand was made within the 
time, and the materialman’s proceedings 
to collect should be, on their face, within 
the time limited. Kwilecki v. Young, 180 
Ga. 602, 180 S.E. 137, 1935 Ga. LEXIS 
501 (1935). 

Effect on title of failure to pursue 
action for claim within year. — Where 
no action predicated upon the claim of lien 
is instituted in 12 months, no lien is 
created upon the real estate and building 
as against the title of the claimant. Kwi- 
lecki v. Young, 180 Ga. 602, 180 S.E. 137, 
1935 Ga. LEXIS 501 (1935). 

Materialman’s lien inchoate until 
perfected by judgment. — The lien pro- 
vided for in favor of a materialman is not 
absolute, but must be completed, made 
good, or perfected in accordance with the 
provisions of O.C.G.A. § 44-14-362. It is 
only inchoate or incipient until a judg- 
ment finally perfects it. Carter-Moss Lum- 
ber Co. v. Short, 66 Ga. App. 338, 18 
S.E.2d 61 (1941). 

Delivery dates under one contract 
cannot be used to perfect lien under 
other contract. — Where an owner of 
real estate makes an express contract 
with a contractor for heating equipment, 
and before the work is finished makes a 
separate and distinct contract for plumb- 
ing, the items furnished under each are 
separate and distinct, and the delivery 
dates under one contract may not be used 
for the purpose of perfecting a lien under 
the other; aliter, if all the material be 
furnished under one and the same con- 
tract. Crane Co. v. Hirsch, 61 Ga. App. 
632, 7 S.E.2d 83, 1940 Ga. App. LEXIS 
200 (1940). 
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Where tenant makes a contract for 
plumbing, ratification thereof by the 
owner does not make the plumbing con- 
tract a part of earlier heating contract. 
Therefore, the delivery date of an article 
under the plumbing contract cannot be 
used to determine the time when the lien 
for the heating material should be filed. 
Crane Co. v. Hirsch, 61 Ga. App. 632, 7 
S.E.2d 83, 1940 Ga. App. LEXIS 200 
(1940). 

Failure to perfect vitiates lien. — 
Before the rendition of a judgment in 
favor of a materialman’s lien claimant the 
claimed lien is only inchoate, and the 
failure of the claimant to perfect the lien 
as provided by O.C.G.A. § 44-14-361.1 
vitiates it, not only as against third per- 
sons, but as against the claimant. Carter- 
Moss Lumber Co. v. Short, 66 Ga. App. 
330, 18 S.E.2d 61, 1941 Ga. App. LEXIS 
209 (1941). 

Justice of the peace court is with- 
out jurisdiction to enforce lien given 
by O.C.G.A. § 44-14-361. McAuliffe v. 
Baum, 142 Ga. 590, 83 S.E. 239, 1914 Ga. 
LEXIS 464 (1914). 

Lien cannot be divided into por- 
tions for separate actions in justice of 
the peace court. — An entire lien 
claimed by a materialman, and recorded 
in accordance with O.C.G.A. § 44-14-361, 
cannot be enforced by dividing the amount 
and giving notes of less than $100.00 each 
and suing them in a court. O.C.G.A. § 44- 
14-361 contemplates but a single lien as to 
each transaction and a single action to 
enforce it. Bell & Bro. v. Rich, 73 Ga. 240, 
1884 Ga. LEXIS 108 (1884). 

Enforcement of property lien when 
recipient of supplies is not owner. — 
Where a materialman undertakes to fore- 
close a lien for material furnished to a 
contractor or some person other than the 
owner for the improvement of the owner’s 
real property, it is necessary for the mate- 
rialman to obtain a money verdict against 
the contractor or person to whom the 
materials are supplied in order to enforce 
the lien against the property improved. 
Spector v. Model Constr. Co., 95 Ga. App. 
14, 96 S.E.2d 900, 1957 Ga. App. LEXIS 
700 (1957). 

Foreclosure’ proceedings differ 
from those for condominium assess- 
ments. — The foreclosure proceedings set 
forth in O.C.G.A. § 44-3-109 for condo- 
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minium assessments are simplified, and 
distinct from the proceedings for the cre- 
ation and enforcement of other types of 
liens. Propes v. Stonington Homeowners 
Ass’n, 149 Ga. App. 135, 253 S.E.2d 813, 
1979 Ga. App. LEXIS 1755 (1979). 

Only foreclosure proceedings in 
lien for assessments must be same as 
for other improvement liens. — The 
sole requirements for creation of the lien 
for assessments are contained in O.C.G.A. 
§ 44-3-109, and it is only the actual fore- 
closure proceedings which must be in the 
same manner as other liens for the im- 
provement of real property. Thus, the 
judgment and execution of the lien must 
be entered by the appropriate superior 
court. Propes v. Stonington Homeowners 
Ass’n, 149 Ga. App. 135, 253 S.E.2d 818, 
1979 Ga. App. LEXIS 1755 (1979). 

Materialman’s failure to file notice 
of action against contractor renders 
claim unenforceable. — Insofar as 
O0.C.G.A. § 44-14-361.1 provides that, 
notwithstanding certain exceptions, it is 
incumbent upon the party asserting the 
lien to file an action or obtain judgment 
against the contractor as a prerequisite to 
enforcing a lien against the property so 
improved, following which said party may, 
subject to the provision of O.C.G.A. § 44- 
14-361, enforce lien directly against the 
property so improved, in an action against 
the owner thereof, materialman’s failure 
to file notice of an action against the 
contractor renders its claim of lien unen- 
forceable. Hancor, Inc. v. Fleming Farms, 
Inc., 155 Ga. App. 579, 271 S.E.2d 712, 
1980 Ga. App. LEXIS 2685 (1980). 

Proper to join owner and contrac- 
tor when enforcing lien against 
owner. — It is proper practice for one 
seeking to enforce against the owner of 
real estate a lien for labor and material, 
arising under O.C.G.A. § 44-14-361, to 
join in an action the owner of the realty 
and the person who contracted with the 
latter for the erection of the building 
thereon. Millers Nat'l Ins. Co. v. Hatcher, 
194 Ga. 449, 22 S.E.2d 99, 1942 Ga. 
LEXIS 614 (1942). 

What complaint for foreclosure 
must show. — A complaint seeking to 
foreclose the lien of a laborer and mate- 
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rialman created under the provisions of 
0.C.G.A. § 44-14-361 must affirmatively 
show that all of the conditions precedent 
set forth in O.C.G.A. § 44-14-361.1 have 
been complied with or that the case is 
within one of the exceptions made by the 
various amendments to O.C.G.A. § 44-14- 
361.1(3). Jordan Co. v. Adkins, 105 Ga. 
App. 157, 123 S.E.2d 731, 1961 Ga. App. 
LEXIS 583 (1961). 

In order to render real property 
subject to foreclosure for material 
supplied, it must appear that the ar- 
ticles alleged to be lienable under 
O.C.G.A. § 44-14-361 have become fix- 
tures. Accordingly, the furnishing of chat- 
tels used as loose, movable articles will 
not entitle a person to a lien, even though 
they were furnished under a contract 
which included materials for the construc- 
tion of the building in which they are 
used. Skandia Draperies Mfg. Co. v. Au- 
gusta Innkeepers, Ltd., 157 Ga. App. 279, 
277 S.E.2d 282, 1981 Ga. App. LEXIS 
1781 (1981). 

Proof needed to foreclose lien for 
improvement of realty. — Where mate- 
rials for improvement of real estate are 
furnished to the owner, the materialman 
may foreclose the lien by alleging and 
proving that the materials were supplied 
the owner for that purpose. Spector v. 
Model Constr. Co., 95 Ga. App. 14, 96 
S.E.2d 900, 1957 Ga. App. LEXIS 700 
(1957). 

What supplier must show to re- 
cover on mechanic’s lien for material 
furnished. — In order to recover on a 
mechanic’s lien for material furnished, it 
is necessary to show that specific material 
of the value alleged was delivered on the 
property and that it was consumed in the 
construction of the improvement. United 
Bonding Ins. Co. v. Good-Wynn Elec. Sup- 
ply Co., 124 Ga. App. 545, 184 S.E.2d 508, 
1971 Ga. App. LEXIS 1015 (1971). 

Complaint for foreclosure insuffi- 
cient unless contract with owner 
shown. — Complaint which fails to show 
that there was a contract with the owner 
of the property, or that the owner adopted 
the contract as one made for the owner, so 
as to bring the owner into contractual 
relations with the contractor furnishing 
the materials, does not state a cause of 
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action for the foreclosure of a material- 
man’s lien. Marshall v. Peacock, 205 Ga. 
891, 55 S.E.2d 354, 1949 Ga. LEXIS 600 
(1949). 

Complaint which does not allege 
contract or amount subject to dis- 
missal. — In the absence of allegations of 
a contract, and the amount to be paid 
under the contract for materials, a com- 
plaint in an action to establish a material- 
man’s lien fails to state a cause of action 
for any affirmative relief and a trial judge 
does not err in sustaining the general 
demurrers (now motions to dismiss). Lum- 
ber Fabricators, Inc. v. Gregory, 213 Ga. 
356, 99 S.E.2d 145, 1957 Ga. LEXIS 382 
(1957). 

Where complaint does not allege 
any contractual relation between in- 
dividual and real estate company in 
connection with improvements alleged to 
have been made, so as to allege that the 
individual comes within the meaning of 
“some person other than the owner,” the 
complaint alleges that the individual was 
a stranger as to the company. Morgan v. 
May Realty Co., 86 Ga. App. 261, 71 
S.E.2d 438, 1952 Ga. App. LEXIS 928 
(1952). 

Failure to allege claim recorded. — 
A complaint, by a materialman, does not 
set out a cause of action for a judgment 
establishing a lien upon the property im- 
proved, where it is not alleged that a claim 
of lien has been filed and recorded as 
required by O.C.G.A. §§ 44-14-361 and 
44-14-361.1. King v. Rutledge, 208 Ga. 
172, 65 S.E.2d 801, 1951 Ga. LEXIS 315 
(1951). 

Averment of delivery insufficient to 
show notice that materials were fur- 
nished. — A mere averment, that a ma- 
terialman on a certain date “furnished 
and delivered material on the premises,” 
without any other fact, will not suffice to 
support a bare legal conclusion by the 
pleader that “such delivery constituted 
actual implied notice” to the security-deed 
holder that material was being furnished. 
Caldwell v. Northwest Atlanta Bank, 194 
Ga. 370, 21 S.E.2d 619, 1942 Ga. LEXIS 
571 (1942). 

Materialmen who give wrong prem- 
ises in claim despite knowledge of 
error cannot recover in equity. — Ma- 
terialmen are charged with knowledge of 
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the premises upon which they filed their 
claim of lien, and they are charged with 
knowledge of the premises to which they 
delivered the materials and where they 
knew that these premises differed, in 
plenty of time to properly record a claim of 
lien as required by law, they cannot seek 
the aid of a court of equity to relieve them 
from their own negligence. King v. 
Rutledge, 208 Ga. 172, 65 S.E.2d 801, 
1951 Ga. LEXIS 315 (1951). 

Owner has burden of showing con- 
tractor properly paid claims. — It is 
the owner’s responsibility to see to it that 
the payments which the owner makes on 
the construction contract price are prop- 
erly disbursed by the contractor to those 
having valid claims for labor and materi- 
als, and in establishing the owner’s de- 
fense to the foreclosure the owner has the 
burden of showing that this was done. 
Short & Paulk Supply Co. v. Dykes, 120 
Ga. App. 639, 171 S.E.2d 782, 1969 Ga. 
App. LEXIS 889 (1969). 

Burden on materialman to show 
amount claimed falls within total 
contract price. — In a proceeding to 
foreclose a materialman’s lien, it is incum- 
bent upon the plaintiff-materialman to 
show that the amount for which the ma- 
terialman asserts a lien comes, in whole or 
in part, within the contract price agreed 
on between the contractor and the owner 
of the property improved. Young v. Harley- 
Mitchell Hdwe. Co., 173 Ga. 35, 159 S.E. 
567, 1931 Ga. LEXIS 252 (1931). 

Subcontractor has burden of show- 
ing claim less than total contract 
amount. — The burden of showing that 
the amount for which a lien is claimed by 
a subcontractor, is not more than the 
contract price of the improvements, lies on 
the subcontractor. Stevens v. Georgia 
Land Co., 122 Ga. 317, 50 S.E. 100, 1905 
Ga. LEXIS 193 (1905); Georgia Steel Co. v. 
White, 136 Ga. 492, 71 S.E. 890, 1911 Ga. 
LEXIS 116 (1911). 

Satisfactory evidence of “furnish- 
ing.” — A showing by the materialmen of 
actual use of the material in the improve- 
ment of the real estate will satisfy the 
statutory requirement of “furnishing.” 
Bryant v. Ellenburg, 106 Ga. App. 510, 
127 S.E.2d 468, 1962 Ga. App. LEXIS 749 
(1962). 

Variation of contract makes price 
jury question. — In suit by materialman 
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to foreclose a lien, where the owner and 
the contractor had varied the terms of the 
original contract so as to include addi- 
tional construction, for which additional 
work no price was agreed upon, and sub- 
sequently defendant owner caused the 
contractor to cease work and employed 
other workmen to complete the construc- 
tion, because of the variation of the writ- 
ten agreement, it was for the jury to say 
what the contract price for the complete 
work was. Spirides v. Victory Lumber Co., 
76 Ga. App. 78, 45 S.E.2d 65, 1947 Ga. 
App. LEXIS 374 (1947). 

Form of verdict. — While it is true 
that the purpose of a foreclosure suit is to 
establish a special lien against the prop- 
erty involved, and no general verdict and 
judgment can be obtained therein against 
the owner, the better practice in such 
cases is for the verdict to show a distinct 
finding by the jury that the plaintiff-ma- 
terialman is entitled to a lien and to a 
given amount. But where, in such a pro- 
ceeding, the verdict is for the full amount 
claimed, it can have no other construction 
than that the jury intended to find in favor 
of the lien claimed. Spirides v. Victory 
Lumber Co., 76 Ga. App. 78, 45 S.E.2d 65, 
1947 Ga. App. LEXIS 374 (1947). 

No general verdict against land- 
owner for materials furnished to con- 
tractor. — Where a materialman seeks to 
foreclose a lien against real estate which 
has been improved with material fur- 
nished by the materialman to a contractor 
for such purpose, the materialman cannot 
recover a general verdict and judgment 
against the owner of the land for the value 
of the material furnished. Gignilliat v. 
West Lumber Co., 80 Ga. App. 652, 56 
S.E.2d 841, 1949 Ga. App. LEXIS 896 
(1949). 

Amaterialman cannot recover a general 
judgment against the owner of the land 
for the material furnished, for the simple 
reason that the owner is no party to the 
contract for the purchase of the material. 
Gignilliat v. West Lumber Co., 80 Ga. App. 
652, 56 S.E.2d 841, 1949 Ga. App. LEXIS 
896 (1949). 

Unless owner shown party to con- 
tract to buy material. — A materialman 
cannot recover a general personal judg- 
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ment against the owner of the land for the 
material furnished in placing improve- 
ments thereon, unless it is shown that the 
owner is a party to the contract for the 
purchase of the material. Gignilliat v. 
West Lumber Co., 80 Ga. App. 652, 56 
S.E.2d 841, 1949 Ga. App. LEXIS 896 
(1949). 

Foreclosure of surety bond unavail- 
able for off-site work. — Although 
sewer work was required by a city for the 
completion of a subdivision, a subcontrac- 
tor’s off-site work was not an “improve- 
ment to the property” pursuant to 
0.C.G.A. § 44-14-361; consequently, the 
trial court properly granted summary 
judgment to the surety in the subcontrac- 
tor’s action to foreclose on a bond. Trench 
Shoring Servs. of Atlanta, Inc. v. 
Westchester Fire Ins. Co., 274 Ga. App. 
850, 619 S.E.2d 361, 2005 Ga. App. LEXIS 
839 (2005), cert. denied, No. S05C2055, 
2006 Ga. LEXIS 58 (Ga. Jan. 17, 2006). 

Judgment in rem against land- 
owner. — While a personal judgment 
cannot be entered against a defendant 
landowner who is not a party to a contract 
for a purchase of material and labor in 
which a lien has been filed against the 
landowner’s property, it is not necessary 
that there be a contract between the land- 
owner and the materialman to obtain a 
judgment in rem. Chambers Lumber Co. 
v. Hagan, 118 Ga. App. 392, 163 S.E.2d 
847, 1968 Ga. App. LEXIS 1408 (1968); 
Columbus Square Shopping Ctr. v. B & H 
Steel Co., 150 Ga. App. 774, 258 S.E.2d 
600, 1979 Ga. App. LEXIS 2372 (1979). 


Waiver of Lien 


Lienholders who do not waive lien 
by taking personal security. — Con- 
tractors, materialmen, machinists, and 
manufacturers of machinery do not by the 
taking of personal security waive the lien 
given them under O.C.G.A. § 44-14-361. 
J.M. Wells Supply Co. v. Shiels, 103 Ga. 
App. 822, 121 S.E.2d 36, 1961 Ga. App. 
LEXIS 1068 (1961); Rembrant, Inc. v. 
Phillips Constr. Co., 500 F. Supp. 766, 
1980 U.S. Dist. LEXIS 14642 (S.D. Ga. 
1980). 

Mechanics, but not materialmen, 
waive lien by taking personal secu- 
rity. — While mechanics who have taken 
personal security thereby waive their 
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right to a lien, materialmen have a lien as 
well when they take personal security as 
when they do not. J.M. Wells Supply Co. v. 
Shiels, 103 Ga. App. 822, 121 S.E.2d 36, 
1961 Ga. App. LEXIS 1068 (1961). 

Taking of personal security does 
not constitute waiver of lien given 
materialmen under O.C.G.A. § 44-14- 
361. Southwire Co. v. Metal Equip. Co., 
129 Ga. App. 49, 198 S.E.2d 687, 1973 Ga. 
App. LEXIS 873, cert. denied, 414 U.S. 
1092, 94S. Ct. 723, 38 L. Ed. 2d 550, 1973 
U.S. LEXIS 1757 (1973). 

Materialman waives lien by apply- 
ing payments to general account. — 
Where an owner makes payments to a 
contractor and the latter makes payments 
to a materialman, the materialman by 
applying the payments to a general ac- 
count waives right to a lien. It is the 
materialman’s duty to keep the accounts 
in such shape as to be able to make out a 
right to a lien. Williams v. Willingham-Tift 
Lumber Co., 5 Ga. App. 533, 63 S.E. 584, 
1909 Ga. App. LEXIS 55 (1909). 

No implied waiver of a material- 
man’s statutory lien results from ac- 
cepting other collateral security. — 
O.C.G.A. § 44-14-361 is silent as to other 
security, in case of materialmen, not me- 
chanics. Ford v. Wilson & Co., 85 Ga. 109, 
11 S.E. 559, 1890 Ga. LEXIS 5 (1890). 

Promissory note not waiver of lien. 
— The taking by the materialman of a 
promissory note from the person to whom 
the material was furnished, is not, in the 
absence of an express agreement, an ex- 
tinguishment of the materialman’s right 
to a lien for the indebtedness represented 
by the note. Pippin v. Owens, 29 Ga. App. 
789, 116 S.E. 549, 1923 Ga. App. LEXIS 
194 (1923). 

Contractor’s agreement to indem- 
nify materialman not waiver as to 
owner without notice. — Contract be- 
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tween materialmen and a contractor that 
the former will indemnify the latter 
against liens is not a waiver as between 
the materialmen and the owner who has 
no notice of the contract. Massachusetts 
Bonding & Ins. Co. v. Realty Trust Co., 
142 Ga. 499, 83 S.E. 210, 1914 Ga. LEXIS 
442 (1914), writ of error dismissed, 241 
U.S. 687, 36 S. Ct. 451, 60 L. Ed. 1237, 
1916 U.S. LEXIS 1857 (1916). 

Materialman’s refusal of the con- 
tractor’s tender of partial payment 
did not constitute a waiver of a special lien 
otherwise properly created on property to 
which materials were supplied. Sanford v. 
Hodges Bldrs. Supply, Inc., 166 Ga. App. 
86, 303 S.E.2d 280, 1983 Ga. App. LEXIS 
2073 (1983). 

Waiver of lien by subcontractor. — 
A subcontractor contractually waives its 
right to file a lien on property by agreeing 
that a general contractor’s contract with 
the property owner, which contains a lien 
waiver, be made part of its subcontract 
with the general contractor. MCC Powers 
v. Ford Motor Co., 184 Ga. App. 487, 361 
S.E.2d 716, 1987 Ga. App. LEXIS 2273 
(1987). 

Effect of discharge of lien by bond. 
— When contractor and insurance com- 
pany posted a bond to discharge supplier’s 
liens, the bond served as a replacement 
for the lien and supplier’s later execution 
of waiver and release of lien did not affect 
its contract claims against the bond. Ben- 
ning Constr. Co. v. All-Phase Elec. Supply 
Co., 206 Ga. App. 279, 424 S.E.2d 830, 
1992 Ga. App. LEXIS 1601 (1992). 


OPINIONS OF THE ATTORNEY GENERAL 


Nothing in this section indicates an 
intention to bind the state thereby. 
0.C.G.A. § 44-14-361 is in derogation of 
the common law, must be strictly con- 
strued, and one claiming thereunder must 
be brought clearly within the law. 1957 
Ga. Op. Att’y Gen. 179. 

O.C.G.A. § 44-14-361 not applicable 


to public works. — The provisions of 
0.C.G.A. $ 44-14-361.5 pertaining to the 
filing of a Notice of Commencement of 
work are not applicable to a state author- 
ity with regard to construction projects on 
public property; however, a contractor per- 
forming a public works contract for a state 
authority is required to file a notice in 


723 


44-14-361 


accordance with former O.C.G.A. § 36-82- 
104(f). 1995 Op. Atty Gen. No. 95-43. 

Architects lien cannot be filed 
against public property, and armor- 
ies are public property. 1957 Ga. Op. 
Atty Gen. 179. 

Lien laws are intended for benefit 
of materialmen furnishing material 
to the contractor with the owner of the 
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property whose property is being im- 
proved. 1957 Ga. Op. Att’y Gen. 180. 

When materialman’s liens on prop- 
erty owner are discharged. — Liens of 
a materialman are discharged as to the 
owner of property when the owner re- 
ceives an affidavit of the constructor that 
all claims have been paid. 1957 Ga. Op. 
Att’y Gen. 180. 
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Validity and effect of provision in con- 
tract against mechanic’s lien, 13 A.L.R. 
1065; 102 A.L.R. 356; 76 A.L.R.2d 1087. 

Elements bearing directly upon the 
quality of a contract as affecting the char- 
acter of one as independent contractor, 20 
A.L.R. 684. 

Construction of contract for compensa- 
tion of architect, 20 A.L.R. 1356. 

Requisites and sufficiency of notice of 
mechanic’s lien in case of “cost plus” con- 
tract, 26 A.L.R. 1328. 

Freight charges on material as within 
mechanic’s lien statute giving lien for la- 
bor or material, or within contractor’s 
bond securing such claims, 30 A.L.R. 466. 

Mechanic’s lien for material specially 
fabricated for and adapted to building, but 
not used therein, 33 A.L.R. 320. 

Mechanic’s lien: owner’s right to deduc- 
tion on account of damages sustained 
through contractor’s delay, 37 A.L.R. 766. 

Independence of contract considered 
with relation to the scope and construc- 
tion of statutes, 43 A.L.R. 335. 

Mechanic’s lien for building erected by 
licensee, 45 A.L.R. 581. 

After-acquired title as supporting me- 
chanic’s lien, 52 A.L.R. 693. 

Substitution or replacement of material 
as affecting time for filing mechanics’ lien, 
52 A.L.R. 984. 

Interest of vendor under executory con- 
tract for sale of realty as subject to me- 


chanics’ lien for labor or materials fur- 
nished to purchaser, 58 A.L.R. 911; 102 
A.L.R. 233. 

Mechanics’ lien for services of person 
supervising construction of building, ar- 
chitect, etc., 60 A.L.R. 1257. 

Right to benefit of contractor’s bond or 
mechanic’s lien statute for labor or mate- 
rial furnished to contractor or subcontrac- 
tor, as affected by acceptance from him of 
written obligation, 66 A.L.R. 342. 

Mechanic’s lien for labor or material for 
improvement of easement, 77 A.L.R. 817. 

Mechanic’s lien as affected by agree- 
ment to pay with property other than 
money, 81 A.L.R. 766. 

Priority as between lien of corporation 
and rights of pledgee or bona fide pur- 
chaser of corporate stock, 81 A.L.R. 989. 

Right of one other than contractor, la- 
borer, or materialman to file mechanics’ 
lien, 83 A.L.R. 11. 

Who is a “contractor” within provisions 
of Mechanics’ Lien Law which limit liens 
for material or labor furnished to contrac- 
tor to amount earned but unpaid on con- 
tract, or give such liens by subrogation, 83 
A.L.R. 1152. 

Construction, application, and effect of 
provision of mechanic’s lien statute as to 
quantity or area of land around improve- 
ment which may be subjected to the lien, 
84 A.L.R. 123. 

Material or labor employed in construc- 
tion of concrete forms as basis of mechan- 
ics’ lien or claim under contractors’ bond, 
84 A.L.R. 460. 

Lien on vendee’s or optionee’s interest 
in respect of real property as attaching to 
title acquired by completion of contract or 
exercise of option, 85 A.L.R. 927. 

Church property as subject of mechan- 
ic’s lien, 85 A.L.R. 953. 
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Canals, drains, ditches, and wells as 
within term of Mechanics’ Lien Law de- 
scriptive of improvement, 92 A.L.R. 753. 

Right to mechanics’ lien against fee for 
work or material furnished under contract 
with, or consent of, life tenant, 97 A.L.R. 
870. 

Principal contractor as necessary party 
to suit to enforce mechanic’s lien of sub- 
contractor, laborer, or materialman, 100 
A.L.R. 128. 

Remedy available to holder of mechan- 
ic’s lien which has priority over anteced- 
ent mortgage or vendor’s title or lien as 
regards improvement, but not as regards 
land, where it is impossible or impractical 
to remove the improvement, 107 A.L.R. 
1012. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 111 A.L.R. 1453; 142 
A.L.R. 362. 

Existence and extent of lien or claim for 
labor and materials furnished to subcon- 
tractor, against money due principal con- 
tractor for public improvement, 112 A.L.R. 
815. 

Right of one who contracts with, or 
furnishes labor or material to, public con- 
tractor’s surety after latter has taken 
overwork, in respect of part of contract 
price retained by public agency, 122 A.L.R. 
511. 

Time for filing claim for mechanic’s lien 
as affected by removal by, or return to, 
claimant of part of material furnished, 
122 A.L.R. 755. 

Time limitation in mechanic’s lien stat- 
ute as a limitation of the right or only of 
the remedy, 139 A.L.R. 903. 

Who is contractor or subcontractor, as 
distinguished from materialman, for pur- 
poses of mechanic’s lien, contractor’s bond 
or other provision for securing compensa- 
tion under construction contract, 141 
A.L.R. 321. 

Existence of more than one contract 
between owner and contractor as affecting 
notice or filing of mechanic’s lien by mate- 
rialman or subcontractor, 175 A.L.R. 330. 

Right to mechanic’s lien as for “labor” or 
“work,” in case of preparatory or fabricat- 
ing work done on materials intended for 
use and used in particular building or 
structure, 25 A.L.R.2d 1370. 
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Mechanic’s lien for grading, clearing, 
filling, landscaping, excavating, and the 
like, 39 A.L.R.2d 866. 

Right to mechanic’s lien upon leasehold 
for supplying labor or material in attach- 
ing or installing fixtures, 42 A.L.R.2d 685. 

Amount for which mechanic’s lien may 
be obtained where contract has been ter- 
minated or abandoned by consent of par- 
ties or without fault on contractor’s part, 
51 A.L.R.2d 1009. 

Validity of statute making private prop- 
erty owner liable to contractor’s laborers, 
materialmen, or subcontractors where 
owner fails to exact bond or employ other 
means of securing their payment, 59 
A.L.R.2d 885. 

Priority as between mechanic’s lien and 
purchase-money mortgage, 73 A.L.R.2d 
1407. 

Time for filing notice or claim of me- 
chanic’s lien where claimant has con- 
tracted with general contractor and later 
contracts directly with owner, 78 A.L.R.2d 
1165. 

Sufficiency of notice under statute mak- 
ing notice by owner of nonresponsibility 
necessary to prevent mechanic’s lien, 85 
A.L.R.2d 949. 

Mechanic’s lien for services in connec- 
tion with subdividing land, 87 A.L.R.2d 
1004. 

Taking or negotiation of unsecured note 
of owner of contractor as waiver of me- 
chanic’s lien, 91 A.L.R.2d 425. 

What constitutes “commencement of 
building or improvement” for purposes of 
determining accrual of mechanic’s lien, 1 
A.L.R.3d 822. 

Charge for use of machinery, tools, or 
appliances used in construction as basis 
for mechanic’s lien, 3 A.L.R.3d 578. 

Failure of artisan or construction con- 
tractor to comply with statute or regula- 
tion requiring a work permit or submis- 
sion of plans as affecting his right to 
recover compensation from contractee, 26 
A.L.R.3d 1395. 

Surveyor’s work as giving rise to right 
to mechanic’s lien, 35 A.L.R.3d 1391. 

Labor in examination, repair, or servic- 
ing of fixtures, machinery, or attachments 
in building, as supporting a mechanics’ 
lien, or as extending time for filing such a 
lien, 51 A.L.R.3d 1087. 
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Building and construction contracts: 
contractor’s equitable lien upon percent- 
age of funds withheld by contractee or 
lender, 54 A.L.R.3d 848. 

Assertion of statutory mechanic’s or ma- 
terialman’s lien against oil and gas pro- 
duced or against proceeds attributable to 
oil and gas sold, 59 A.L.R.3d 278. 

Garageman’s lien: modern view as to 
validity of statute permitting sale of ve- 
hicle without hearing, 64 A.L.R.3d 814. 

Enforceability of single mechanic’s lien 
upon several parcels against less than the 
entire property liened, 68 A.L.R.3d 1300. 

Effect of bankruptcy of principal con- 
tractor upon mechanic’s lien of subcon- 
tractor, laborer, or materialman as 
against owner of property, 69 A.L.R.3d 
1342. 

Enforceability of mechanic’s lien at- 
tached to leasehold estate against land- 
lord’s fee, 74 A.L.R.3d 330. 

Removal or demolition of building or 
other structure as basis for mechanic’s 
lien, 74 A.L.R.3d 386. 

Release or waiver of mechanic’s lien by 
general contractor as affecting rights of 
subcontractor or materialman, 75 
A.L.R.3d 505. 
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Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase price as against subsequent credi- 
tors of or purchasers from vendor, 82 
A.L.R.3d 1040. 

Garageman’s lien for towing and stor- 
age of motor vehicle towed from private 
property on which vehicle was parked 
without permission, 85 A.L.R.3d 240. 

Right of subcontractor’s subcontractor 
or materialman, or of materialman’s ma- 


terialman, to mechanics lien, 24 
A.L.R.4th 963. 

Delivery of material to building site as 
sustaining mechanic’s lien — modern 


cases, 32 A.L.R.4th 1130. 

Construction and effect of statutes re- 
quiring construction fundholder to with- 
hold payments upon “stop notice” from 
subcontractor, materialman, or other per- 
son entitled to funds, 4 A.L.R.5th 772. 

Architect’s services as within mechan- 
ics’ lien statute, 31 A.L.R.5th 664. 

Landlord’s liability to third party for 
repairs authorized by tenant, 46 
A.L.R.5th 1. 

Subjection of municipal property, or al- 
leged municipal property, to mechanics’ 
liens, 81 A.L.R.6th 363. 


44-14-361.1. How liens declared and created; amendment; re- 
cord; commencement of action; notice; priorities; 
parties; limitation on aggregate amount of liens. 


(a) To make good the liens specified in paragraphs (1) through (8) and 
(10) of subsection (a) of Code Section 44-14-361, they must be created 
and declared in accordance with the following provisions, and on failure 
of any of them the lien shall not be effective or enforceable: 


(1) A substantial compliance by the party claiming the lien with 
his or her contract for building, repairing, or improving; for architec- 
tural services furnished; for registered forester services furnished or 
performed; for registered land surveying or registered professional 
engineering services furnished or performed; for materials or ma- 
chinery furnished or set up; or for registered interior design services 


furnished or performed; 


(2) The filing for record of his or her claim of lien within 90 days 
after the completion of the work, the furnishing of the architectural 
services, or the furnishing or performing of such surveying, engineer- 
ing services, or interior design services or within 90 days after the 
material or machinery is furnished in the office of the clerk of the 
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superior court of the county where the property is located. The lien 
shall include a statement regarding its expiration pursuant to Code 
Section 44-14-367 and a notice to the owner of the property on which 
a claim of lien is filed that such owner has the right to contest the 
lien; the absence of such statement or notice shall invalidate the lien. 
The claim shall be in substance as follows: 


“A.B., a mechanic, contractor, subcontractor, materialman, 
machinist, manufacturer, registered architect, registered for 
ester, registered land surveyor, registered professional engineer, 
registered interior designer, or other person (as the case may be) 
claims a lien in the amount of (specify the amount claimed) on 
the house, factory, mill, machinery, or railroad (as the case may 
be) and the premises or real estate on which it is erected or built, 
of C.D. (describing the houses, premises, real estate, or railroad), 
for satisfaction of a claim which became due on (specify the date 
the claim was due, which is the same as the last date the labor, 
services, or materials were supplied to the premises) for building, 
repairing, improving, or furnishing material (or whatever the 
claim may be).” 


No later than two business days after the date the claim of lien is filed 
of record, the lien claimant shall send a true and accurate copy of the 
claim of lien by registered or certified mail or statutory overnight 
delivery to the owner of the property or, if the owner’s address cannot 
be found, the contractor, as the agent of the owner; provided, however, 
that if the property owner is an entity on file with the Secretary of 
State’s Corporations Division, sending a copy of the claim of lien to 
the entity’s address or the registered agent’s address shall satisfy this 
requirement. In all cases in which a notice of commencement is filed 
with the clerk of the superior court pursuant to subsection (b) of Code 
Section 44-14-361.5, a lien claimant shall also send a copy of the 
claim of lien by registered or certified mail or statutory overnight 
delivery to the contractor at the address shown on the notice of 
commencement; 


(3) The commencement of a lien action for the recovery of the 
amount of the party’s claim within 365 days from the date of filing for 
record of his or her claim of lien. In addition, within 30 days after 
commencing such lien action, the party claiming the lien shall file a 
notice with the clerk of the superior court of the county wherein the 
subject lien was filed. The notice shall contain a caption referring to 
the then owner of the property against which the lien was filed and 
referring to a deed or other recorded instrument in the chain of title 
of the affected property. The notice shall be executed, under oath, by 
the party claiming the lien or by such party’s attorney of record, but 
failure to execute the notice under oath shall be an amendable defect 
which may be cured by the party claiming the lien or by such party’s 
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attorney without leave of court at any time before entry of the pretrial 
order and thereafter by leave of court. An amendment of notice 
pursuant to this Code section shall relate back to the date of filing of 
the notice. The notice shall identify the court or arbitration venue 
wherein the lien action is brought; the style and number, if any, of the 
lien action, including the names of all parties thereto; the date of the 
filing of the lien action; and the book and page number of the records 
of the county wherein the subject lien is recorded in the same manner 
in which liens specified in Code Section 44-14-361 are filed. The clerk 
of the superior court shall enter on the subject lien so referred to the 
book and page on which the notice is recorded and shall index such 
notice in the name of the then purported owner as shown by the 
caption contained in such notice. A separate lis pendens notice need 
not be filed with the commencement of this action; and 


(4) In the event any contractor or subcontractor procuring mate- 
rial, architect’s services, registered forester’s services, registered land 
surveyor’s services, registered interior designer’s services, or regis- 
tered professional engineer’s services, labor, or supplies for the 
building, repairing, or improving of any real estate, building, or other 
structure shall abscond or die or leave the state during the required 
time period for filing a lien action, so that personal jurisdiction cannot 
be obtained on the contractor or subcontractor in a lien action for the 
services, material, labor, or supplies, or if the contractor or subcon- 
tractor shall be adjudicated a bankrupt, or if, after the filing of a lien 
action, no final judgment can be obtained against him or her for the 
value of such material, services, labor, or supplies because of his or 
her death, adjudication in bankruptcy, or the contract between the 
party claiming the lien and the contractor or subcontractor includes 
a provision preventing payment to the claimant until after the 
contractor or the subcontractor has received payment, then and in 
any of these events, the person or persons furnishing material, 
services, labor, and supplies shall be relieved of the necessity of filing 
a lien action or obtaining judgment against the contractor or subcon- 
tractor as a prerequisite to enforcing a lien against the property 
improved by the contractor or subcontractor. Subject to Code Section 
44-14-361, the person or persons furnishing material, services, labor, 
and supplies may enforce the lien directly against the property so 
improved in a lien action against the owner thereof, if filed within the 
required time period for filing a lien action, with the judgment 
rendered in any such proceeding to be limited to a judgment in rem 
against the property improved and to impose no personal liability 
upon the owner of the property; provided, however, that in such lien 
action for recovery, the owner of the real estate improved, who has 
paid the agreed price or any part of same, may set up the payment in 
any lien action brought and prove by competent and relevant evi- 
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dence that the payments were applied as provided by law, and no 
judgment shall be rendered against the property improved. Within 30 
days after filing such lien action, the party claiming the lien shall file 
a notice with the clerk of the superior court of the county wherein the 
subject lien was filed. The notice shall contain a caption referring to 
the then owner of the property against which the lien was filed and 
referring to a deed or other recorded instrument in the chain of title 
of the affected property. The notice shall be executed, under oath, by 
the party claiming the lien or by his or her attorney of record. The 
notice shall identify the court or arbitration venue wherein the lien 
action is brought; the style and number of the lien action, if any, 
including the names of all parties thereto; the date of the filing of the 
lien action; and the book and page number of the records of the county 
wherein the subject lien is recorded in the same manner in which 
liens specified in Code Section 44-14-361 are filed. The clerk of the 
superior court shall enter on the subject lien so referred to the book 
and page on which the notice is recorded and shall index such notice 
in the name of the then purported owner as shown by the caption 
contained in such notice. A separate lis pendens notice need not be 
filed with the commencement of this action. 


(a.1) A claim of lien may be amended at any time to reduce the 
amount claimed, and such amended claim of lien shall relate back to the 
date of filing for record of the original claim of lien. An amended claim 
of lien filed for record pursuant to this subsection shall be in substance 
as follows: 


“That certain claim of lien filed by A.B. against property of C.D. on 
(date) and recorded at book (book#), page (page#) in the lien index of 
(name of county) County is hereby amended by reducing the amount 
of such claim of lien to (specify reduced amount claimed). The 
remaining terms of such original claim of lien are hereby incorpo- 
rated by reference into this amended claim of lien. This amended 
claim of lien relates back to the date that such original claim of lien 
was filed for record.” 


and shall be sent to the owner of the property in the same manner as 
required for a claim of lien in paragraph (2) of subsection (a) of this 
Code section. 


(b) As between themselves, the liens provided for in Code Section 
44-14-361 shall rank according to the date filed; but all of the liens 
mentioned in this Code section for repairs, building, or furnishing 
materials or services, upon the same property, shall, as to each other, be 
of the same date when declared and filed for record within 90 days after 
the work is done or before that time. 


(c) The liens specified in Code Section 44-14-361 shall be inferior to 
liens for taxes, to the general and special liens of laborers, to the 
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general lien of landlords of rent when a distress warrant is issued out 
and levied, to claims for purchase money due persons who have only 
given bonds for titles, and to other general liens when actual notice of 
the general lien of landlords and others has been communicated before 
the work was done or materials or services furnished; but the liens 
provided for in Code Section 44-14-361 shall be superior to all other 
liens not excepted by this subsection. 


(d) In any proceeding brought by any materialman, by any mechanic, 
by any laborer, by any subcontractor, or by any mechanic of any sort 
employed by any subcontractor or by any materialmen furnishing 
material to any subcontractor, or by any laborer furnishing labor to any 
subcontractor, to enforce such a lien, the contractor having a direct 
contractual relationship with the subcontractor shall not be a necessary 
party; but he or she may be made a party. In any proceedings brought 
by any mechanic employed by any subcontractor, by any materialmen 
furnishing material to any subcontractor, or by any laborer furnishing 
labor to any subcontractor, the subcontractor shall not be a necessary 
party; but he or she may be made a party. The contractor or subcon- 
tractor or both may intervene in the proceedings at any time before 
judgment for the purpose of resisting the establishment of the lien or of 
asserting against the lienor any claim of the contractor or subcontractor 
growing out of or related to the transaction upon which the asserted 
lien is based. 


(e) In no event shall the aggregate amount of liens set up by Code 
Section 44-14-361 exceed the contract price of the improvements made 
or services performed. 


(f) The filing fees for a claim of materialman’s or mechanic’s lien and 
any related document created pursuant to this Code section, including 
but not limited to a notice of commencement of action, shall be the 
amount set by Code Section 15-6-77 for liens on real estate and personal 
property. 


History. 

Ga. L. 1878, p. 42, § 7; Code 1873, 
§ 1980; Ga. L. 1874, p. 45, § 1; Code 1882, 
§ 1980; Civil Code 1895, § 2804; Civil 
Code 1910, § 3353; Code 1933, § 67-2002; 
Ga. L. 1941, p. 345, § 1; Ga. L. 1952, p. 
291, § 1; Ga. L. 1953, Jan.-Feb. Sess., p. 
582, §§ 3-5; Ga. L. 1956, p. 185, §§ 2, 3; 
Ga. L. 1956, p. 562, § 3; Ga. L. 1960, p. 
103, § 1; Ga. L. 1967, p. 456, § 1; Ga. L. 
1968, p. 317, § 1; Ga. L. 1977, p. 675, § 1; 
Ga. L. 1981, p. 846, § 1; Code 1981, § 44- 
14-362; Code 1981, § 44-14-361.1, en- 
acted by Ga. L. 1983, p. 1450, § 1; Ga. L. 
1984, p. 22, § 44; Ga. L. 1985, p. 1322, 


§ 3; Ga. L. 1989, p. 438, § 1; Ga. L. 1991, 
p. 639, § 1; Ga. L. 1997, p. 829, § 1; Ga. L. 
1998, p. 860, § 1; Ga. L. 2000, p. 1589, 
§ 3; Ga. L. 2008, p. 1063, § 2/SB 374; Ga. 
L. 2010, p. 859, § 1/SB 362; Ga. L. 2019, p. 
1056, § 44/SB 52; Ga. L. 2021, p. 674, 
§ 4/HB 480. 

The 2021 amendment, effective May 
10, 2021, inserted “and (10)” near the 
beginning of subsection (a); in paragraph 
(a)(1), deleted “or” following “engineering 
services furnished or performed;” and 
added “; or for registered interior design 
services furnished or performed” at the 
end; in paragraph (a)(2), substituted “sur- 
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veying, engineering services, or interior 
design services” for “surveying or engi- 
neering services” in the introductory para- 
graph and inserted “registered interior 
designer,” in the first undesignated para- 
graph; inserted “registered interior de- 
signer’s services,” near the beginning of 
paragraph (a)(4). See Editor’s notes for 
applicability. 

Editor’s notes. 

Ga. L. 1998, p. 860, § 3, not codified by 
the General Assembly, provides that this 
Act is applicable to claims of lien filed on 
or after July 1, 1998. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 

Ga. L. 2021, p. 674, § 7/HB 480, not 
codified by the General Assembly, pro- 
vides: “This Act shall become effective 
upon its approval by the Governor or upon 
its becoming law without such approval 
and Sections 2 through 8 of this Act shall 
apply to labor, services, or materials per- 
formed or furnished by registered interior 
designers on or after such date” This Act 
was approved by the Governor on May 10, 
2021. 

Law reviews. 

For article discussing status of lienor at 
time of bankruptcy, see 10 Ga. B.J. 181 
(1947). 

For article discussing failure of consid- 
eration, see 4 Mercer L. Rev. 327 (1953). 

For comment on Victory Lumber Co. v. 
Ellison, 95 Ga. App. 105, 97 S.E.2d 334 
(1957), holding “that unless a material- 
man files suit against a contractor prior to 
the contractor’s discharge in bankruptcy, 
he cannot enforce his lien against the 
property upon which the materials were 
used,” see 21 Ga. B.J. 91 (1958). 

For note surveying revisions to Georgia 
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Condominium Act between 1963 and 1975 
regarding expansion, disclosure, liens, 
and incorporation, see 24 Emory L.J. 891 
(1975). 

For article advocating more protection 
of subcontractor’s interest by modification 
of lien laws, see 14 Ga. St. B.J. 88 (1977). 

For article discussing role of attorney in 
representing subcontractor and available 
enforcement mechanisms, see 14 Ga. St. 
B.J. 104 (1978). 

For article, “Lien Claimants and Real 
Estate Lenders — The Struggle For Pri- 
ority,” see 16 Ga. St. B.J. 187 (1980). 

For article on construction law, see 42 
Mercer L. Rev. 25 (1990). 

For annual survey of construction law, 
see 43 Mercer L. Rev. 141 (1991). 

For article, “Caveat Venditor: The Ma- 
terial Supplier’s Dilemma on a Construc- 
tion Project,” see 28 Ga. St. B.J. 154 
(1992). 

For article, “Recent Developments in 
Construction Law,” see 5 Ga. St. B.J. 24 
(1999). 

For annual survey article discussing 
developments in construction law, see 51 
Mercer L. Rev. 181 (1999). 

For annual survey on commercial law, 
see 53 Mercer L. Rev. 153 (2001). 

Construction Law, see 53 Mercer L. Rev. 
173 (2001). 

For annual survey of construction law, 
see 57 Mercer L. Rev. 79 (2005). 

For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 

For survey article on real property law, 
see 60 Mercer L. Rev. 345 (2008). 

For annual survey on construction law, 
see 61 Mercer L. Rev. 65 (2009). 

For annual survey of construction law, 
see 67 Mercer L. Rev. 23 (2015). 

For article with annual survey on con- 
struction law, see 73 Mercer L. Rev. 59 
(2021). 
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FORECLOSURE PROCEEDINGS 


General Consideration 


Editor’s notes. — The pre-1984 cases 
noted below were decided under former 
Code Section 44-14-362. See, also, the 
annotations under that Code Section for 
decisions applicable to present Code Sec- 
tion 44-14-361.1. 

Purpose. — The purpose of the record- 
ing statutes is to protect both the lien- 
holder and innocent persons acting in 
good faith but without means of discover- 
ing the lien of another. An attorney is 
given the privilege of protecting a lien by 
recording the attorney’s claim thereto, 
and the attorney’s failure to utilize such 
privilege brings upon the attorney the 
same disaster that befalls other lienhold- 
ers who neglect to record the lien as au- 
thorized by law. Anderson v. Burnham, 12 
B.R. 286, 1981 Bankr. LEXIS 3524 
(Bankr. N.D. Ga. 1981). 

The purpose of the former statutory 
provision (now O.C.G.A. § 44-14- 
361.1(c)), which required that notice of a 
subcontractor’s suit against the contrac- 
tor to recover the claim on which the lien 
was based need only be filed within 12 
months of the time the claim for materials 
became due, was primarily to provide po- 
tential purchasers of the property with 
constructive notice to enable them to de- 
termine whether or not the claim of lien 
was still extant. Amafra Enters., Inc. v. 
All-Steel Bldgs., Inc., 169 Ga. App. 388, 
313 S.E.2d 110, 1984 Ga. App. LEXIS 
1560 (1984). 

The intent of O.C.G.A. § 44-14-361.1 as 
to timely filing of liens is to establish a 
time certain beyond which liens cannot be 
filed, for the protection of the contracting 
parties and innocent third parties. Wom- 
ack Indus., Inc. v. B & A Equip. Co., 199 
Ga. App. 660, 405 S.E.2d 880, 1991 Ga. 
App. LEXIS 618 (1991), cert. denied, No. 
$91C1117, 1991 Ga. LEXIS 517 (Ga. Sept. 
6, 1991). 

O.C.G.A. § 44-14-361.1 is to be 
strictly construed. Ballard v. Grubbs, 9 
B.R. 499 (M.D. Ga. 1981). 

0.C.G.A. § 44-14-361.1 is in derogation 
of common law and is to be strictly con- 
strued against the materialman, and 
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strict compliance is required. Womack In- 
dus., Inc. v. B & A Equip. Co., 199 Ga. App. 
660, 405 S.E.2d 880, 1991 Ga. App. LEXIS 
618 (1991), cert. denied, No. S91C1117, 
1991 Ga. LEXIS 517 (Ga. Sept. 6, 1991). 

The creation of liens under O.C.G.A. 
§ 44-14-361.1 is in derogation of the com- 
mon law, and strict compliance with the 
requirements of the statute is required. 
Consolidated Sys. v. AMISUB, Inc., 261 
Ga. 590, 408 S.E.2d 109, 1991 Ga. LEXIS 
415 (1991). 

A materialman’s lien effectively permits 
the transfer of liability from the person 
who actually contracted with the mate- 
rialman for materials to be used on im- 
proving real estate to the owner of the 
improved property, even though that prop- 
erty owner usually will have no relation- 
ship with the materialman, contractual or 
otherwise. Consequently, the court has 
long recognized that statutes involving 
materialman’s liens must be strictly con- 
strued in favor of the property owner and 
against the materialman. Palmer v. Dun- 
can Whsle., Inc., 262 Ga. 28, 413 S.E.2d 
437, 1992 Ga. LEXIS 146 (1992). 

Failure to prove lien amount. — 
Trial court erred by granting summary 
judgment to a subcontractor because the 
subcontractor failed to prove the lien 
amount, if any, the subcontractor was en- 
titled to and the subcontractor was not 
entitled to a lien for the attorney fees and 
interest allegedly owed since there was no 
agreement for such amounts. Hill v. VNS 
Corp., 329 Ga. App. 274, 764 S.E.2d 876, 
2014 Ga. App. LEXIS 666 (2014). 

No damages available. — 0O.C.G.A. 
§ 44-14-361.1 does not provide for an ac- 
tion for damages for its violation, as it 
explicitly states that failure to comply 
with its provisions will result in the unen- 
forceability of the lien. Hicks v. McLain’s 
Bldg., Materials, Inc., 209 Ga. App. 191, 
433 S.E.2d 114, 1993 Ga. App. LEXIS 819 
(1993). 

Prejudgment interest. — Owners 
were not insulated against the payment of 
prejudgment interest since an award of 
such interest is distinct and separate from 
and not to be included in the calculation of 
the “aggregate amount of liens” within the 
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meaning of O.C.G.A. § 44-14-361.1(e). 
Gaster Lumber Co. v. Browning, 219 Ga. 
App. 435, 465 S.E.2d 524, 1995 Ga. App. 
LEXIS 1053 (1995), cert. denied, No. 
S96C0583, 1996 Ga. LEXIS 397 (Ga. Mar. 
8, 1996), aff'd, 267 Ga. 72, 475 S.E.2d 576, 
1996 Ga. LEXIS 536 (1996). 

“Properly appropriate” payment 
construed. — Where liens were filed 
prior to payment of the full contract price 
to the general contractor, payment that is 
thereafter made to any other material- 
man as a potential lien claimant is not 
payment which is “properly appropriate” 
and may not be set up by the owner in 
defense of the subsequent foreclosure of 
those previously filed liens. Electrical Dis- 
trib., Inc. v. Turner Constr. Co., 196 Ga. 
App. 359, 395 S.E.2d 879, 1990 Ga. App. 
LEXIS 935 (1990), cert. denied, No. 
S90C1456, 1990 Ga. LEXIS 573 (Ga. Sept. 
4, 1990). 

One seeking to foreclose a contrac- 
tor’s lien for labor and materials must 
show a substantial compliance with the 
contract and, if the completion of the con- 
tract was prevented by the defendant, this 
is equivalent to a completion of the con- 
tract as a remedial element. Summit-Top 
Dev., Inc. v. Williamson Constr., Inc., 203 
Ga. App. 460, 416 S.E.2d 889, 1992 Ga. 
App. LEXIS 450 (1992). 

Failure to follow statutory proce- 
dure renders lien unenforceable. — 
Where a party fails to follow the manda- 
tory procedure established in O.C.G.A. 
§ 44-14-361.1, and where a suit against 
the contractor is mandatory, the party’s 
lien is unenforceable and the trial court 
would be correct in granting summary 
judgment to the opposing party. D & T 
Glass, Inc. v. Barrow Enters., Inc., 172 Ga. 
App. 797, 325 S.E.2d 170, 1984 Ga. App. 
LEXIS 2668 (1984). 

Failure to comply with the statutory 
mandate of filing notice of a lien under 
oath renders the lien unenforceable. Al- 
lied Elec. Contractors v. Kern & Co., 184 
Ga. App. 747, 362 S.E.2d 452, 1987 Ga. 
App. LEXIS 2361 (1987). 

Failure to file lien notice. — Home- 
owner was entitled to summary judgment 
on the contractor’s claim for foreclosure of 
a lien because the contractor failed to file 
the notice required by O.C.G.A. § 44-14- 
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361.1(a)(3). Wagner v. Robinson, 329 Ga. 
App. 169, 764 S.E.2d 189, 2014 Ga. App. 
LEXIS 646 (2014). 

Notice of lien untimely. — Trial court 
erred in denying the property owners’ 
motion to dismiss a subcontractor’s com- 
plaint for lien foreclosure because the sub- 
contractor’s notice of its lien action was 
not timely filed, having been filed 110 days 
after the complaint was filed and, thus, 
the lien was not effective and enforceable. 
Cook Sales v. Concrete Enterprises, 356 
Ga. App. 899, 849 S.E.2d 734, 2020 Ga. 
App. LEXIS 553 (2020), cert. denied, No. 
$21C03338, 2021 Ga. LEXIS 322 (Ga. May 
3, 2021). 

Effect of discharge of lien by bond. 
— When contractor and insurance com- 
pany posted a bond to discharge supplier’s 
liens, the bond served as a replacement 
for the lien and supplier’s later execution 
of waiver and release of lien did not affect 
its contract claims against the bond. Ben- 
ning Constr. Co. v. All-Phase Elec. Supply 
Co., 206 Ga. App. 279, 424 S.E.2d 830, 
1992 Ga. App. LEXIS 1601 (1992). 

A lien is not a pleading for purposes 
of O.C.G.A. § 51-5-8 and statements 
made within a surveyor’s lien are not 
afforded absolute privilege until the lien 
becomes attached to a lawsuit and verified 
notice of the suit is filed under O.C.G.A. 
§ 44-14-361.1, at which point, the lien 
becomes an act of legal, or judicial process, 
and achieves the formality, solemnity, and 
status of a sworn statement. Simmons v. 
Futral, 262 Ga. App. 838, 586 S.E.2d 732, 
2003 Ga. App. LEXIS 1050 (2003). 

Pre-lien payments. — An owner is not 
entitled to credit under O.C.G.A. § 44-14- 
361.1(a)(4) where pre-lien payments to 
the contractor are disbursed post-lien by 
the contractor in payment of inferior- 
ranked, inchoate claims of materialmen 
and laborers. Browning v. Gaster Lumber 
Co., 267 Ga. 72, 475 S.E.2d 576, 1996 Ga. 
LEXIS 536 (1996). 

What an owner must show to defeat 
a materialmen’s lien. — An owner must 
not only show that full payment was ac- 
tually made to the contractor, the owner is 
also required to show that the sums paid 
to the contractor were properly appropri- 
ated to materialmen and laborers or that 
the contractor’s statutory affidavit con- 
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cerning such indebtedness had been ob- 
tained. Freeman v. Fulton Concrete Co., 
204 Ga. App. 465, 419 S.E.2d 536, 1992 
Ga. App. LEXIS 854 (1992). 

The defense provided in O.C.G.A. § 44- 
14-361.1(e) requires that the owner show 
the sums paid to the contractor were prop- 
erly appropriated, i.e., paid before the 
filing of the lien, to materialmen and la- 
borers or that the contractor’s affidavit 
concerning such indebtedness has been 
obtained. Gaster Lumber Co. v. Browning, 
219 Ga. App. 485, 465 S.E.2d 524, 1995 
Ga. App. LEXIS 1053 (1995), cert. denied, 
No. S96C0583, 1996 Ga. LEXIS 397 (Ga. 
Mar. 8, 1996), aff'd, 267 Ga. 72, 475 S.E.2d 
576, 1996 Ga. LEXIS 536 (1996). 

Owners failed to produce any lien 
waiver or other documentary proof that 
paving subcontractor paid paving com- 
pany for the labor and materials it fur- 
nished, and therefore failed to rebut the 
paving company’s prima facie showing 
that it was entitled to summary judgment 
on its materialman’s lien claim. Little 
Tallapoosa Dev., Inc. v. Baldwin Paving 
Co., 251 Ga. App. 238, 553 S.E.2d 860, 
2001 Ga. App. LEXIS 974 (2001). 

An abandonment of the work before 
compliance with the contract upon a mere 
apprehension that payment will not be 
received is unauthorized and defeats the 
contractor’s claim of lien. Summit-Top 
Dev., Inc. v. Williamson Constr., Inc., 203 
Ga. App. 460, 416 S.E.2d 889, 1992 Ga. 
App. LEXIS 450 (1992). 

Contractor unable to complete job. 
— Where the contractor was prevented 
from completing the job due to the devel- 
oper’s inability to pay, the contractor’s 
cessation of work was not an abandon- 
ment of the contract. Summit-Top Dev., 
Inc. v. Williamson Constr., Inc., 203 Ga. 
App. 460, 416 S.E.2d 889, 1992 Ga. App. 
LEXIS 450 (1992). 

No enforceable lien absent contract 
between owner and person furnished 
materials. — In the absence of a showing 
of a contractual relationship between the 
property owner and the person to whom 
the materials were furnished, no enforce- 
able lien is created against the owner’s 
property. Ben Hill Ready Mix Concrete 
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Co. v. Prather, 160 Ga. App. 149, 286 
S.E.2d 481, 1981 Ga. App. LEXIS 2942 
(1981); Frank Woods Constr. Co. v. Randi, 
177 Ga. App. 438, 339 S.E.2d 406, 1986 
Ga. App. LEXIS 1425 (1986). 

No entitlement to claim in full 
amount of creditor’s materialman’s 
liens. — Creditor would not necessarily 
be entitled to a claim in the full amount of 
the creditor’s materialman’s liens under 
O.C.G.A. § 44-14-361 but rather, would 
only be entitled to recover the damages 
the creditor suffered pursuant to O.C.G.A. 
§ 51-1-6 due to the debtor’s crime of false 
swearing, which would be the value of 
liens lost, which in turn depended on the 
value of the properties to which the liens 
attached and the existence of any superior 
liens on those properties. In the absence of 
an established underlying claim, sum- 
mary judgment in the creditor’s favor on 
the creditor’s nondischargeability claims 
was not warranted. Thomas Concrete of 
Ga., Inc. v. Osbourne (In re Osbourne), No. 
10-82440-WLH, No. 10-06621, 2017 
Bankr. LEXIS 2414 (Bankr. N.D. Ga. Aug. 
24, 2017). 

Invoices for materials create pre- 
sumption of receipt by contractor. — 
Invoices showing that materials were 
shipped by the supplier to the contractor 
for use at the job site created a rebuttable 
presumption that the materials were re- 
ceived and used by the contractor for the 
benefit of the property owner. Williams- 
craft Dev., Inc. v. Vulcan Materials Co., 
196 Ga. App. 703, 397 S.E.2d 122, 1990 
Ga. App. LEXIS 1071 (1990). 

Materialman relieved from obtain- 
ing judgment before enforcing lien 
where contractor adjudicated bank- 
rupt. — A building contractor who filed a 
bankruptcy petition was “adjudicated a 
bankrupt” within the meaning of O.C.G.A. 
§ 44-14-361.1 though the contractor was 
not discharged in bankruptcy; therefore, a 
materialman was relieved from obtaining 
a judgment against the contractor before 
enforcing a materialman’s lien against the 
improved property. Reid v. Harbin Lum- 
ber Co., 172 Ga. App. 615, 323 S.E.2d 845, 
1984 Ga. App. LEXIS 2607 (1984). 

Where part of a construction con- 
tract is sublet to a subcontractor by a 
prime contractor, the owner may not be 
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subjected to a lien for any claim or amount 
which the main contractor could not as- 
sert against the owner. Troup Enters. v. 
Mitchell, Carrington & Rayfield, Inc., 199 
Ga. App. 173, 404 S.E.2d 337, 1991 Ga. 
App. LEXIS 395 (1991). 

Subcontractor not eligible for lien. 
— Because a subcontractor did not actu- 
ally comply with O.C.G.A. § 43-14-8(f) as 
the evidence indicated that a Georgia- 
licensed electrician that the subcontractor 
affiliated itself with through an alleged 
joint venture only presented electrical 
contracting licenses when permits for the 
work were applied for and took no action 
to inspect others’ electrical work or to 
verify that the work complied with the 
applicable codes, the subcontractor could 
not enforce the subcontract with the con- 
tractor, could not recover in quantum mer- 
uit under O.C.G.A. § 9-2-7 as the express 
contract violated public policy, and could 
not file a subcontractor’s lien under 
O.C.G.A. §§ 44-14-361.1 and 44-14-367. 
JR Construction/Electric, LLC v. Ordner 
Constr. Co., 294 Ga. App. 453, 669 S.E.2d 
224, 2008 Ga. App. LEXIS 1214 (2008). 

Completion of contract as question 
of fact. — When the record does not 
disclose as a matter of law whether the 
work performed by a contractor should be 
considered as completion of the original 
contract, the matter rests with the fact- 
finders. Troup Enters. v. Mitchell, Car- 
rington & Rayfield, Inc., 199 Ga. App. 178, 
404 S.E.2d 337, 1991 Ga. App. LEXIS 395 
(1991). 

Evidence demanded a conclusion 
that a subcontractor substantially 
completed its contract work on the 
date when the work was approved as 
substantially complete, or on the date 
when the subcontractor gave its warranty, 
or in all events no later than the date 
when the subcontractor said that its em- 
ployees were last on the job. Womack 
Indus., Inc. v. B & A Equip. Co., 199 Ga. 
App. 660, 405 S.E.2d 880, 1991 Ga. App. 
LEXIS 618 (1991), cert. denied, No. 
$91C1117, 1991 Ga. LEXIS 517 (Ga. Sept. 
6, 1991). 

Materialman’s lien statute not ap- 
plicable to attorney’s lien. — 0.C.G.A. 
§ 44-14-361.1 did not apply to the enforce- 
ment of an attorney’s lien. Hester v. 
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Chalker, 222 Ga. App. 783, 476 S.E.2d 79, 
1996 Ga. App. LEXIS 1010 (1996). 
Applicability to supplier of equip- 
ment. — Under O.C.G.A. §§ 44-14-360(3) 
and 44-14-361.1(a), a supplier of equip- 
ment for a construction project was a 
supplier of material and thus had to fur- 
nish its equipment for the improvement of 
the project in order for its lien to arise. 
Cent. Atlanta Tractor Sales, Inc. v. Athena 
Dev., LLC, 289 Ga. App. 355, 657 S.E.2d 
290, 2008 Ga. App. LEXIS 87 (2008). 


Compliance 


Compliance with section unneces- 
sary as to issue between attorney and 
client. — O.C.G.A. § 44-14-361.1 is ap- 
plicable to attorney’s liens only when the 
struggle is between the attorney and an 
innocent third party; as to an issue be- 
tween the attorney and client only, it is 
not necessary to show compliance with 
that section in order to recover. Griner v. 
Foskey, 158 Ga. App. 769, 282 S.E.2d 150, 
1981 Ga. App. LEXIS 2412 (1981). 

Affidavit. — Trial court did not err by 
granting partial summary judgment to a 
buyer on its claim that the seller’s me- 
chanic’s lien was invalid for failure to 
record an affidavit for the commencement 
of an action so as to establish the lien as 
required by O.C.G.A. § 44-14-361.1(a)(3). 
Krut v. Whitecap Hous. Group, LLC, 268 
Ga. App. 436, 602 S.E.2d 201, 2004 Ga. 
App. LEXIS 945 (2004). 

Description of property. — Where 
the description of real property in a mate- 
rialman’s lien inaccurately described the 
property and did not contain an adequate 
“key” to remedy the deficiency, the lien 
was unenforceable. Mull v. Mickey’s Lum- 
ber & Supply Co., 218 Ga. App. 348, 461 
S.E.2d 270, 1995 Ga. App. LEXIS 716 
(1995), cert. denied, No. S95C1956, 1995 
Ga. LEXIS 1245 (Ga. Nov. 17, 1995). 

Home purchasers and a mortgagee were 
entitled to summary judgment on a con- 
tractor’s materialmen’s liens because the 
property descriptions in each of the liens 
did not accurately describe the purchas- 
ers’ property as they differed from the 
description in the warranty and security 
deeds and, thus, the liens did not comply 
O.C.G.A. § 44-14-361.1(a). Bollers v. Noir 
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Enters., 297 Ga. App. 435, 677 S.E.2d 338, 
2009 Ga. App. LEXIS 284 (2009). 

Compliance with copy require- 
ment. — Trial court did not err in grant- 
ing a subcontractor summary judgment in 
the subcontractor’s action against a prop- 
erty owner and surety to recover under a 
lien discharge bond for monies allegedly 
owed for materials, services, and labor the 
subcontractor supplied to a construction 
project because the subcontractor com- 
plied with the copy requirement of 
O.C.G.A. § 44-14-361.1(a)(2); the subcon- 
tractor’s claim of lien was not ineffective 
by reason of the slight variance to be 
found in the copy supplied to the owner 
because the copy of the claim of lien the 
subcontractor sent to the owner clearly 
served the purpose of the claim of lien 
provisions found in § 44-14-361.1(a)(2) of 
ensuring that the owner timely received 
notice of its lien, even though one word of 
the owner’s name was omitted. Madison 
Retail Suwanee, LLC v. Orion Enters. 
Sales & Serv., 309 Ga. App. 712, 711 
S.E.2d 71, 2011 Ga. App. LEXIS 388 
(2011). 

Effect of unperfecting on claim for 
money damages. — Filing of imperfect 
notice rendered a materialman’s lien un- 
enforceable, but was not a defense to the 
materialman’s complaint for money dam- 
ages for the value of materials. Consoli- 
dated Sys. v. AMISUB, Inc., 261 Ga. 590, 
408 S.E.2d 109, 1991 Ga. LEXIS 415 
(1991). 

Liens in excess of remaining con- 
tract price were invalid. — Although a 
contractor’s claim for lost profits in the 
contractor’s materialman’s lien was in- 
valid under O.C.G.A. § 44-14-361(c) and 
(e), because the lost profits amount was 
easily determined, the trial court erred by 
invalidating the entire lien, instead of 
amending the lien to exclude non-lienable 
amounts as permitted by § 44-14-361.1(a) 
and (a.1). Duke Builders, Inc. v. Massey, 
351 Ga. App. 535, 831 S.E.2d 172, 2019 
Ga. App. LEXIS 445 (2019), aff'd, 310 Ga. 
152, 849 S.E.2d 186, 2020 Ga. LEXIS 653 
(2020). 

Materialmen’s lien cannot include 
anticipated profits. — Georgia Supreme 
Court held that the Georgia Court of Ap- 
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peals was correct to hold that a material- 
men’s lien may not include anticipated 
profits, and the Supreme Court affirmed 
that holding. Massey v. Duke Builders, 
Inc., 310 Ga. 152, 849 S.E.2d 186, 2020 
Ga. LEXIS 653 (2020). 

Identity of real person whose inter- 
est in premises subject to lien. — 
Where a lien claim was filed solely against 
the owner’s reversionary interest and not 
against the leasehold interest in the 
premises, the lien document failed to re- 
veal affirmatively the identity of the real 
person whose interest in the premises was 
being subjected to the lien, the lien claim 
was not effective. Meco of Atlanta, Inc. v. 
Super Valu Stores, Inc., 215 Ga. App. 146, 
449 S.E.2d 687, 1994 Ga. App. LEXIS 
1102 (1994). 

The general contractor was not an 
indispensable party in an action by an 
insolvent subcontractor’s supplier against 
the contractor’s surety where the supplier 
satisfied the statutory requirements to 
prevail on the underlying lien. Hendricks 
v. Blake & Pendleton, Inc., 221 Ga. App. 
651, 472 S.E.2d 482, 1996 Ga. App. LEXIS 
600 (1996), cert. denied, No. S96C1578, 
1996 Ga. LEXIS 1029 (Ga. Sept. 20, 1996). 

Owner as “contractor.” — There was 
no reason why an owner could not also 
have been a contractor for purposes of a 
materialman’s lien; because a property 
owner listed itself as “general contractor” 
in its notices of commencement, and be- 
cause a materials supplier was not in 
privity with the owner, the supplier was 
required to provide the owner with the 
O.C.G.A. § 44-14-361(a) notice to contrac- 
tor; since the supplier failed to give the 
proper notice, its materialman’s liens 
were invalid. Roofing Supply of Atlanta, 
Inc. v. Forrest Homes, Inc., 279 Ga. App. 
504, 632 S.E.2d 161, 2006 Ga. App. LEXIS 
629 (2006). 

Subcontractor satisfied require- 
ments and did not refer to owners as 
contractors. — Dismissal of the peti- 
tions was affirmed because the subcon- 
tractor’s claims of liens included state- 
ments that the liens were against specific 
properties for materials furnished to the 
respective property owner or owners, and 
at no point in the claims of liens did the 
subcontractor describe the owners as con- 
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tractors. Robertson v. Ridge Envtl., LLC, 
319 Ga. App. 570, 737 S.E.2d 578, 2013 
Ga. App. LEXIS 14 (2018). 


Filing of Claims 


Failure to meet filing requirement. 
— Georgia law requires that a contractor 
suing an owner directly file a notice of the 
suit brought against the owner with the 
clerk of the superior court in which the 
subject property is located. Where this is 
not done, the requirements of O.C.G.A. 
§ 44-14-361.1 have not been met; the lien 
has not been “made good”; and there can 
be no “relation back” concerning either the 
lien or any judgment arising out of said 
lien. Opportunities Industrialization Ctr. 
of Atlanta, Inc. v. T & B-Scottdale Con- 
tractors, 26 B.R. 394, 1983 Bankr. LEXIS 
7073 (Bankr. N.D. Ga. 1983). 

Failure of materialman to comply with 
the notice provisions of O.C.G.A. § 44-14- 
361.1(a)(3) extinguished the material- 
man’s right to a lien against the improved 
real estate. The contractor’s subsequent 
bankruptcy filing could not breathe new 
life into the extinguished right to a lien so 
as to give the materialman another bite at 
the apple it had missed on its first bob. 
Palmer v. Duncan Whsle., Inc., 262 Ga. 28, 
413 S.E.2d 437, 1992 Ga. LEXIS 146 
(1992). 

Materialmen’s filing of notice against 
the contractor did not satisfy the require- 
ment for filing a notice of subsequent 
action against property owners. Northside 
Wood Flooring, Inc. v. Borst, 232 Ga. App. 
569, 502 S.E.2d 508, 1998 Ga. App. LEXIS 
752 (1998), cert. denied, No. S98C1487, 
1998 Ga. LEXIS 965 (Ga. Oct. 2, 1998). 

Before a materialman’s lien can be al- 
lowed, the lien claimant must show com- 
pliance with all conditions of O.C.G.A. 
§ 44-14-361.1, and filing the notice of 
commencement of the action is a prereq- 
uisite to the enforceability of the lien; at 
the time the lien holder fails to file the 
notice, the lien becomes unenforceable. 
Gwinnett-Club Assocs., L.P. v. Southern 
Elec. Supply Co., 242 Ga. App. 507, 529 
S.E.2d 636, 2000 Ga. App. LEXIS 186 
(2000), cert. dismissed, No. S00C1137, 
2000 Ga. LEXIS 586 (Ga. July 14, 2000). 

When a Chapter 7 debtor raised two 
counterclaims to a nondischargeability 
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complaint that both involved state law 
issues (breach of contract and whether the 
creditor failed to timely file a notice of 
action under O.C.G.A. § 44-14-361.1(a)(3) 
and (4)), a bankruptcy court determined 
sua sponte that discretionary abstention 
under 28 U.S.C. § 1334(c)(1) was appro- 
priate. While dischargeability was a bank- 
ruptcy matter, the state law liability is- 
sues were not so closely related that the 
dischargeability issue could not be sev- 
ered, and it was in the best interest of the 
parties that the debtor’s liability under 
state law be determined in a pending state 
court lien action. K.A.P., Inc. v. Hardigan 
(In re Hardigan), No. 12-40484, No. 12- 
4069, 2013 Bankr. LEXIS 277 (Bankr. 
S.D. Ga. Jan. 18, 2018). 

Constructive trust not imposed. — 
Georgia law does not impose a construc- 
tive trust in favor of a subcontractor on 
funds paid by an owner to a contractor 
when the subcontractor has not filed a 
lien, even when the owner has paid the 
contractor in full during the time the 
subcontractor could have filed a lien. Wa- 
chovia Bank v. American Bldg. Consul- 
tants, Inc., 188 B.R. 1015, 1992 Bankr. 
LEXIS 384 (Bankr. N.D. Ga. 1992). 

Reliance on verbal promises to pay. 
— A materialman is not excused from 
filing a claim of lien in reliance on the 
contractor’s verbal promises to pay. Wa- 
chovia Bank v. American Bldg. Consul- 
tants, Inc., 188 B.R. 1015, 1992 Bankr. 
LEXIS 384 (Bankr. N.D. Ga. 1992). 

The three-month deadline for filing 
a mechanic’s lien cannot be excused, 
relaxed, or extended by the actions of 
either the debtor or the creditor. Ballard v. 
Grubbs, 9 B.R. 499 (M.D. Ga. 1981). 

Strict construction of three-month 
time limit for filing lien. — The method 
of time computation in O.C.G.A. § 1-3- 
1(d)(3), which would allow plaintiff to file 
its materialman’s lien after the three- 
month period expired because the period 
expired on a weekend, did not apply to 
extend the filing requirement of O.C.G.A. 
§ 44-14-361.1(a)(2). United States Filter 
Distrib. Group, Inc. v. Barnett, 241 Ga. 
App. 759, 526 S.E.2d 912, 1999 Ga. App. 
LEXIS 1649 (1999), affd, 273 Ga. 254, 538 
S.E.2d 739, 2000 Ga. LEXIS 868 (2000). 

Subcontractor was not required to 
file notice of lien under O.C.G.A. § 44- 
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14-361.1(a)(3) in order to recover on a 
bond obtained by a general contractor 
which discharges a lien against property. 
Burgess v. Travelers Indem. Co., 185 Ga. 
App. 82, 363 S.E.2d 308, 1987 Ga. App. 
LEXIS 2424 (1987). 


Commencement of Action 


The purpose of former O.C.G.A. § 44- 
14-362(3) (now O.C.G.A. § 44-14- 
361.1(a)(3)) is to provide notice that a 
statutory lien has been perfected by the 
filing of a suit. Opportunities Industrial- 
ization Ctr. of Atlanta, Inc. v. T & B- 
Scottdale Contractors, 26 B.R. 394, 1983 
Bankr. LEXIS 7073 (Bankr. N.D. Ga. 
1983). 

The purpose of the notice provision is 
directed toward providing notice to inter- 
ested third parties rather than property 
owners. Ragsdale v. Chiu (In re Harbor 
Club), 185 B.R. 959, 1995 Bankr. LEXIS 
1226 (Bankr. N.D. Ga. 1995). 

Filing of notice prerequisite to en- 
forceability of lien. — The notice re- 
quired to be filed is the notice of the 
commencement of action against the con- 
tractor and is a prerequisite to the en- 
forceability of the lien. Statham Mach. & 
Equip. Co. v. Howard Constr. Co., 160 Ga. 
App. 466, 287 S.E.2d 249, 1981 Ga. App. 
LEXIS 2988 (1981). 

A supplier’s failure to file, in county 
wherein property is located, notice of com- 
mencement of action against contractor in 
another county renders the supplier’s 
claim of lien unenforceable. Bettis v. Mc- 
Clure, 160 Ga. App. 412, 287 S.E.2d 291, 
1981 Ga. App. LEXIS 3134 (1981). 

Where actions to enforce a material- 
man’s lien against the property owner are 
commenced beyond the statutory 12- 
month period by virtue of the bankruptcy 
exception, failure properly to file a notice 
of the claim or action with the superior 
court clerk of the county wherein the 
subject lien was filed extinguishes said 
claim of lien and renders it unenforceable. 
Newton Lumber Supply, Inc. v. Crumbley, 
161 Ga. App. 741, 290 S.E.2d 114, 1982 
Ga. App. LEXIS 2026 (1982). 

Filing notice is a prerequisite to enforce- 
ment of a lien. Frank Woods Constr. Co. v. 
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Randi, 177 Ga. App. 438, 339 S.E.2d 406, 
1986 Ga. App. LEXIS 1425 (1986). 

Filing notice of commencement of the 
action is a prerequisite to enforceability of 
the lien. Eurostyle, Inc. v. Jones, 197 Ga. 
App. 188, 397 S.E.2d 620, 1990 Ga. App. 
LEXIS 1225 (1990). 

Because a notice under O.C.G.A. § 44- 
14-361.1(a)(3) was not filed within 14 days 
of a lien claimant’s suit being initiated, 
the lien was unenforceable, and the trial 
court did not err in granting a developer’s 
motion for partial summary judgment 
against the lien claimant; while the ap- 
peals court sympathized with the lien 
claimant’s argument that the claimant 
received a file-stamped copy and as a 
result believed no fee was due, ultimately 
it was the responsibility of plaintiff and 
plaintiffs counsel to see that the appropri- 
ate fees were paid in a timely manner. 
Kendall Supply, Inc. v. Pearson Cmtys., 
Inc., 285 Ga. App. 863, 648 S.E.2d 158, 
2007 Ga. App. LEXIS 664 (2007). 

When a subcontractor filed a proof of 
claim in a general contractor’s bankruptcy 
action, but did not file a notice of com- 
mencement of the action as required by 
O.C.G.A. § 44-14-361.1(a)(3), the subcon- 
tractor’s lien claim was extinguished and 
could not be revived in an action by the 
subcontractor against the property owner. 
Action Concrete v. Portrait Homes - Little 
Suwanee Point, LLC, 285 Ga. App. 650, 
647 S.E.2d 353, 2007 Ga. App. LEXIS 614 
(2007). 

Materialmen’s lien creditor was re- 
quired to file a notice of commencement 
within 14 days of filing the creditor’s proof 
of claim under O.C.G.A. § 44-14- 
361.1(a)(3), and the creditor’s failure to do 
so rendered the creditor’s claim unper- 
fected under 11 U.S.C. § 546(b)(2), and 
unsecured, so that the creditor’s lien could 
be avoided under 11 U.S.C. § 545(2). In re 
R & B Constr., No. 08-62023-CRM, No. 
08-62029, 2010 Bankr. LEXIS 2546 
(Bankr. N.D. Ga. Aug. 17, 2010). 

Lien rights lost where notice not 
filed. — Because filing notice is a prereq- 
uisite to enforcing a lien, a party’s right to 
enforce a lien based on that action is 
forever lost as of the fifteenth day after it 
commences its action without filing notice. 
The filing of a subsequent action does not 
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revive the party's lien rights. Metromont 
Materials Corp. v. Cargill, Inc., 221 Ga. 
App. 853, 473 S.E.2d 498, 1996 Ga. App. 
LEXIS 603 (1996), cert. denied, No. 
S96C1689, 1997 Ga. LEXIS 115 (Ga. Jan. 
17, 1997); Weber Air Conditioning, Inc. v. 
Triple-R Pooler, Inc., 245 Ga. App. 590, 
538 S.E.2d 499, 2000 Ga. App. LEXIS 
1023 (2000), cert. denied, No. S00C2076, 
2001 Ga. LEXIS 85 (Ga. Jan. 19, 2001). 

Notice requirement applies 
whether claim brought against con- 
tractor or owner. — The notice require- 
ment of O.C.G.A. § 44-14-361.1(a)(3) ap- 
plies whether the recovery of the amount 
of the materialman’s claim be properly 
brought against the contractor or the 
owner, whichever one is contractually re- 
sponsible for the debt. Beall v. F-H.H. 
Constr., Inc., 193 Ga. App. 544, 388 S.E.2d 
342, 1989 Ga. App. LEXIS 1554 (1989). 

All recovery suits, including those 
against a property owner, are subject to 
the requirements set forth in O.C.G.A. 
§ 44-14-361.1(a)(3) because application of 
its provisions is dependent upon whether 
the defendant is the one primarily or 
contractually liable for the alleged debt, 
not upon whether the defendant is a con- 
tractor. Ragsdale v. Chiu (In re Harbor 
Club), 185 B.R. 959, 1995 Bankr. LEXIS 
1226 (Bankr. N.D. Ga. 1995). 

Facsimile not effective as notice. — 
Trial court properly granted summary 
judgment to property owner after the sub- 
contractor sued the property owner so 
that the subcontractor could perfect its 
materialman’s lien against the property 
owner’s property, as the subcontractor’s 
method of providing notice of the lien to 
the property owner did not comply with 
applicable statutory law, O.C.G.A. § 44- 
14-361.1(a)(2), since that statute ex- 
pressly allowed the lien notice to be pro- 
vided to the property owner by registered 
mail, certified mail, or statutory overnight 
delivery, and not though the facsimile 
transmission that the subcontractor used, 
especially since the facsimile transmis- 
sion was not the equivalent method of 
providing notice as those methods set 
forth in the statute. Phillips, Inc. v. His- 
toric Props. of Am., 260 Ga. App. 886, 581 
S.E.2d 389, 2003 Ga. App. LEXIS 504 
(2008). 

Notice of commencement defective. 
— Grant of summary judgment to the 
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property owner on a materialman’s lien 
was reversed because it failed to identify 
or provide contact information for its con- 
struction lender in its Notice of Com- 
mencement, rendering it fatally defective 
under O.C.G.A. § 44-14-361.5(d) and be- 
cause the Notice of Commencement did 
not substantially comply with § 44-14- 
361.5(b), the material supplier’s failure to 
file its Notice to Contractor within the 
prescribed time was excused under § 44- 
14-361.5(d). Capitol Materials, Inc. v. JLB 
Buckhead, LLC, 337 Ga. App. 848, 789 
S.E.2d 803, 2016 Ga. App. LEXIS 351 
(2016). 

Timely action against contractor 
prerequisite. — Lien claimant had to 
commence a timely action against a con- 
tractor under the statute as a prerequisite 
to suing the owner on the bond, as such, 
the property owner did not create a new 
cause of action for the lien claimant by 
filing a bond under O.C.G.A. § 44-14-364; 
the bond stood in the place of the real 
property as security for the lien claimant 
and because no new action was created, 
the lien claimant in an action on the bond 
still had to comply with the statutory 
requirements for perfecting a lien. Few v. 
Capitol Materials Inc., 274 Ga. 784, 559 
S.E.2d 429, 2002 Ga. LEXIS 20 (2002). 

Reasonable time for filing notice. — 
A period of 16 days between the date of the 
filing of the foreclosure suit in one county, 
where the foreign corporate defendant 
maintained its registered office, and the 
date of the filing of the notice of suit, with 
reference to giving notice to the bona fide 
purchasers of the property subject to the 
lien, was not so unreasonable so as to 
render the claim unenforceable, in that 
the language of O.C.G.A. § 44-14- 
361.1(a)(3) requires only a reasonable 
time for the filing of the notice after the 
suit had been filed. American Hosp. Sup- 
ply Corp. v. Starline Mfg. Corp., 171 Ga. 
App. 790, 320 S.E.2d 857, 1984 Ga. App. 
LEXIS 2339 (1984) (decided prior to 1991 
amendment). 

Three months meant three calen- 
dar months, not 90 days. — The 1991 
version of O.C.G.A. § 44-14-361.1, requir- 
ing a contractor to file the contractor’s 
claim of lien three months from the 
completion of the work, governed and was 


739 


44-14-361.1 


Commencement of Action (Contd) 


satisfied by the contractor’s filing the 
claim of lien on September 12 following 
the completion of work on June 13. The 
court rejected the owner’s argument that 
“three months” meant 90 days. Fed. Trust 
Bank v. C. W. Matthews Contr. Co., 312 
Ga. App. 200, 718 S.E.2d 63, 2011 Ga. 
App. LEXIS 922 (2011). 

Recording a judgment on real prop- 
erty records some months after com- 
mencing a suit does not satisfy the 
requirement of former O.C.G.A. § 44- 
14-362(3) (now O.C.G.A. § 44-14- 
361.1(a)(3)) that notice be filed “at the 
time of filing such action,” and is fatal to a 
claim of a statutory lien. Opportunities 
Industrialization Ctr. of Atlanta, Inc. v. T 
& B — Scottdale Contractors, 31 B.R. 119, 
1983 Bankr. LEXIS 5854 (Bankr. N.D. Ga. 
1983) (decided prior to 1991 amendment). 

Section deals with actions against 
contractors, not owners. — The re- 
quirement of O.C.G.A.§ 44-14-361.1(a)(3) 
as to the time within which an action may 
be commenced relates to the material- 
man’s action against the contractor and 
not to the action against the owner of the 
real estate. Opportunities Industrializa- 
tion Ctr. of Atlanta, Inc. v. T & B-Scottdale 
Contractors, 26 B.R. 394, 1983 Bankr. 
LEXIS 7073 (Bankr. N.D. Ga. 1983). 


Application of Bankruptcy 
Automatic Stay 


Exception to the automatic stay pursu- 
ant to 11 U.S.C. § 362(b)(3) did not apply 
to a post-petition mechanic’s lien because 
the lien was not properly perfected and 
enforceable as the Chapter 7 trustee did 
not authorize any of the work listed in the 
lien. Scarver v. Ellis (In re McKeever), 567 
B.R. 652, 2017 Bankr. LEXIS 485 (Bankr. 
N.D. Ga. 2017). 

Collection action not required 
where lessee in bankruptcy. — Bank- 
ruptcy of the lessee who had contracted 
for the leasehold improvements with the 
unpaid contractor relieved the contractor 
from the requirement that a collection 
action against the lessee be commenced 
before a lien enforcement action could be 
brought against the lessor. Underground 
Festival, Inc. v. McAfee Eng’r Co., 214 Ga. 
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App. 243, 447 S.E.2d 683, 1994 Ga. App. 
LEXIS 849 (1994), cert. denied, No. 
S$94C1816, 1994 Ga. LEXIS 1181 (Ga. 
Dec. 2, 1994). 

Creditor’s time for action tolled un- 
der bankruptcy provisions. — Bank- 
ruptcy court held that the procedure un- 
der O.C.G.A. § 44-14-361.1 to “make 
good” a mechanic’s or materialman’s lien 
involved creating the lien, not mere per- 
fection, and these acts were subject to an 
automatic stay; accordingly, because the 
automatic stay prevented the creditor 
from complying with O.C.G.A. § 44-14- 
361.1, the creditor’s failure to take further 
action under that statute was tolled under 
11 U.S.C. § 108. In re Durango Ga. Paper 
Co., 297 B.R. 316, 2003 Bankr. LEXIS 
1170 (Bankr. S.D. Ga. 2003). 

Creditor’s action not tolled under 
bankruptcy provisions. — Chapter 11 
trustee could avoid a creditor’s mechanic’s 
lien pursuant to 11 U.S.C. § 545(2) be- 
cause the requirements of the Georgia 
Lien Statute, O.C.G.A. § 44-14-360 et 
seq., were acts of perfecting rather than 
creating or enforcing a lien and, therefore, 
11 U.S.C. § 108(c)(2) did not toll creditor’s 
obligation to timely comply with the stat- 
ute; the creditor’s failure to comply with 
the Georgia Lien Statute’s requirements 
within the statute’s time limits and re- 
ceive the protection of relation back per- 
fection under 11 U.S.C. § 546(b) permit- 
ted the trustee to avoid the lien under 11 
U.S.C. § 545(2). Durango Ga. Paper Co. v. 
Milton J. Wood Fire Prot., Inc., 356 B.R. 
305, 2005 Bankr. LEXIS 3131 (Bankr. 
S.D. Ga. 2005). 

Avoidance of mechanic’s lien in 
bankruptcy. — Chapter 7 trustee’s right 
to avoid mechanic’s lien on estate prop- 
erty, which attached post-petition and 
without the trustee’s consent or authori- 
zation by the court, was not limited by 
relevant state law because at no point 
since assuming duties as trustee had the 
trustee consented to any work being done 
by the transferee on the property, which 
was required for a lien to attach. Scarver 
v. Ellis (In re McKeever), 567 B.R. 652, 
2017 Bankr. LEXIS 435 (Bankr. N.D. Ga. 
2017). 

Where action against contractor 
timely, action against owner need not 
be commenced within 12 months. — 
An action to enforce the lien against the 
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owner need not be instituted within the 
12-month statutory period if a claim has 
been filed by the materialman in the con- 
tractor’s bankruptcy proceedings during 
that time, and the filing of the bankruptcy 
claim satisfies the requirement of former 
O.C.G.A. § 44-14-362(3) (now O.C.G.A. 
§ 44-14-361.1(a)(3)) of commencing an ac- 
tion within 12 months. Newton Lumber 
Supply, Inc. v. Crumbley, 161 Ga. App. 
741, 290 S.E.2d 114, 1982 Ga. App. LEXIS 
2026 (1982); Galbreath v. Vondenkamp, 
197 Ga. App. 284, 398 S.E.2d 278, 1990 
Ga. App. LEXIS 1240 (1990). 

Determination of when claims be- 
come due. — The “due date” for purposes 
of O.C.G.A. § 44-14-361.1(a)(3) does not 
include an inspection period, but is deter- 
mined from the last date the equipment 
was provided for the improvement of the 
real estate. In accordance with the man- 
date that Georgia’s materialmen’s lien law 
should be dealt with according to the 
strictest rules of strict construction, the 
three month period contemplated by 
O.C.G.A. § 44-14-361.1(a)(2) commences 
on the last date materials are furnished; 
there is no reason to treat the calculation 
of the 12-month period contemplated by 
O.C.G.A. § 44-14-361(a)(3) differently. 
Cent. Atlanta Tractor Sales, Inc. v. Athena 
Dev., LLC, 289 Ga. App. 355, 657 S.E.2d 
290, 2008 Ga. App. LEXIS 87 (2008). 

In a mechanic’s lien foreclosure action 
brought by a construction company 
against a property owner, the trial court 
erred by dismissing the action as untimely 
since the lien, although stating that the 
debt became due on a date more than 
three months from the date the lien was 
filed, also stated that the construction 
company provided services, labor, and/or 
materials to the property owner within 
three months of the filing of the com- 
plaint. D. C. Ecker Constr., Inc. v. Ponce 
Inv., LLC, 294 Ga. App. 833, 670 S.E.2d 
526, 2008 Ga. App. LEXIS 1322 (2008), 
cert. denied, No. S09C0486, 2009 Ga. 
LEXIS 184 (Ga. Feb. 23, 2009). 

Failure to state date claim became 
due did not render lien invalid. — 
Summary judgment for an owner in a 
supplier’s suit to enforce a materialman’s 
lien was improper because O.C.G.A. § 44- 
14-361.1(a)(2) tempered the principle of 
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strict construction with respect to the 
form of the claim of lien, and the fact that 
the lien failed to state the date the suppli- 
er’s claim became due did not render the 
lien invalid; the claim of lien complied “in 
substance” with the required form. Vulcan 
Constr. Materials, LP v. Franklin Builders 
Props., Inc., 298 Ga. App. 120, 679 S.E.2d 
356, 2009 Ga. App. LEXIS 621 (2009). 

Amendment of pleadings. — 
0.C.G.A. § 9-11-15(c), which permits 
amendments to relate back to the time of 
the original pleading, is applicable to an 
action to enforce a lien under O.C.G.A. 
§ 44-14-361.1. Coe & Payne Co. v. Foster 
& Kleiser, Inc., 258 Ga. 161, 366 S.E.2d 
292, 1988 Ga. LEXIS 103 (1988). 

No amendment of expired claims. — 
0.C.G.A. § 9-11-15(c) which permits 
amendments to relate back to the time of 
the original pleading, is inapplicable to an 
expired action to enforce a lien under 
O.C.G.A. § 44-14-361.1(a)(2)’s three- 
month limitations period. Tri-City Constr. 
Co. v. Sandy Plains Partnership, 206 Ga. 
App. 506, 426 S.E.2d 57, 1992 Ga. App. 
LEXIS 1700 (1992). 

Amendment of materialmen’s lien 
authorized. — Georgia Supreme Court 
held that the Georgia Court of Appeals 
properly held that amendment of a mate- 
rialmen’s lien was authorized by O.C.G.A. 
§ 44-14-361.1(a.1) and that the lien 
amount may be reduced at any time. Mas- 
sey v. Duke Builders, Inc., 310 Ga. 152, 
849 S.E.2d 186, 2020 Ga. LEXIS 653 
(2020). 

Lis pendens proper where specific 
performance requested. — Where pur- 
chasers requested specific performance of 
a contract requiring the property involved 
to be sold to them, the property was “di- 
rectly involved,” lis pendens was proper, 
the pleadings were privileged, and its fil- 
ing was simply notice of the suit, not 
defamation of the title. Panfel v. Boyd, 187 
Ga. App. 639, 371 S.E.2d 222, 1988 Ga. 
App. LEXIS 858 (1988). 

Materialman’s’ allegedly inad- 
equate notice. — Trial court properly 
granted summary judgment to the mate- 
rialman on its action to recover on a lien 
release bond after an electrical subcon- 
tractor did not pay for materials supplied 
to it by the materialman, and despite the 
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Application of Bankruptcy 
Automatic Stay (Cont’d) 


claim of the general contractor and the 
surety that the materialman did not com- 
ply with a lien statute notice requirement; 
the lien statute notice requirement was 
meant to protect prospective purchasers 
from unknowingly buying property en- 
cumbered by liens and did not apply to the 
materialman’s situation because the ma- 
terialman, acting as a lien claimant, was 
attempting to recover on a lien discharge 
bond that the general contractor and the 
surety had filed to discharge the lien 
against the electrical contractor. Washing- 
ton Intl Ins. Co. v. Hughes Supply, Inc., 
271 Ga. App. 50, 609 S.E.2d 99, 2004 Ga. 
App. LEXIS 1342 (2004), cert. denied, No. 
S05C0709, 2005 Ga. LEXIS 323 (Ga. Apr. 
26, 2005). 

Action untimely filed. — A supplier of 
equipment had not brought its claim 
against a contractor within 12 months of 
when the claim became due, as required 
by O.C.G.A. § 44-14-361.1(a)(3); the 12- 
month period did not include a period for 
the inspection of the returned equipment, 
but was determined from the last date the 
equipment was furnished for the improve- 
ment of the real estate. Cent. Atlanta 
Tractor Sales, Inc. v. Athena Dev., LLC, 
289 Ga. App. 355, 657 S.E.2d 290, 2008 
Ga. App. LEXIS 87 (2008). 

Concurrent action. — Subcontractor 
did not fail to comply with the lien statute 
in filing a concurrent action against a 
general contractor on the underlying con- 
tract and against the property owner and 
the surety on the discharge bond because 
the concurrent action filed by the subcon- 
tractor against the general contractor, the 
owner, and the surety was permitted by 
the decision of the court of appeals in a 
prior case; in that case, the court of ap- 
peals determined that the subcontractor’s 
action against the general contractor and 
its action against the owner to enforce the 
lien could be brought concurrently and 
could be combined in the same petition. 
Madison Retail Suwanee, LLC v. Orion 
Enters. Sales & Serv., 309 Ga. App. 712, 
711 S.E.2d 71, 2011 Ga. App. LEXIS 388 
(2011). 
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Insolvency, Absconding, and Other 
Actions of Contractor or 
Subcontractor 


Notice in action against property 
owner. — The fact that a materialman 
timely filed notice of claim to enforce a lien 
against the bankrupt general contractor 
pursuant to O.C.G.A. § 44-14-361.1(a)(3) 
did not mean that it was not required to 
file a second notice pursuant to O.C.G.A. 
§ 44-14-361.1(a)(4) in connection with an 
action against the property owner. Cal- 
houn/Johnson Co. v. Houston Family 
Trust No. 1, 236 Ga. App. 793, 513 S.E.2d 
759, 1999 Ga. App. LEXIS 335 (1999). 

Because O.C.G.A. § 44-14-361.1(a)(4) 
provided that where a contractor was ad- 
judicated bankrupt or, if after an action 
was filed, no final judgment could be ob- 
tained against the contractor because of 
its adjudication in bankruptcy, the mate- 
rialman was not required to file an action 
or obtain judgment against the contractor 
before enforcing a lien against the im- 
proved property; moreover, the material- 
man could enforce the lien directly against 
the property by filing an action against 
the owner within 12 months from the time 
the lien became due. SAKS Assocs., LLC v. 
Southeast Culvert, Inc., 282 Ga. App. 359, 
638 S.E.2d 799, 2006 Ga. App. LEXIS 
1388 (2006). 

A property owner is entitled to 
credit for any payments made to the 
contractor which are shown by com- 
petent and relevant evidence to have 
been applied to valid claims for material 
or labor. Taverrite v. Lowe’s of Franklin, 
Inc., 166 Ga. App. 346, 304 S.E.2d 78, 
1983 Ga. App. LEXIS 2161 (1983). 

Cost of completing work deducted 
from contract price when contractor 
abandons contract. — Where a contrac- 
tor, under a definite contract containing a 
stipulated price for the entire work, un- 
dertakes to erect a building on a lot of land 
and abandons the construction of the 
building, the owner may complete the 
work; and if the owner does so, the neces- 
sary cost of so doing may be deducted from 
the contract price, and the property will 
be subject to the liens of materialmen and 
laborers to the extent only of the balance. 
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Adams v. W.P. Stephens Lumber Co., 158 
Ga. App. 761, 282 S.E.2d 217, 1981 Ga. 
App. LEXIS 2409 (1981). 

The trial court correctly granted the 
property owner’s motion for summary 
judgment as the $59,928 applied under 
the contract plus the $123,974 spent to 
complete the house, totaled $183,902, 
which was $1,902 in excess of the contract 
price. Maverick Materials, Inc. v. Kauff- 
man, 227 Ga. App. 102, 488 S.E.2d 690, 
1997 Ga. App. LEXIS 792 (1997), cert. 
denied, No. S97C1770, 1997 Ga. LEXIS 
907 (Ga. Nov. 21, 1997). 

Contractor’s liability for materials 
where subcontractor abandons proj- 
ect. — Where, before construction of a 
building was completed, a materialman 
filed its claim of lien for unpaid materials 
supplied to a subcontractor, and the owner 
continued to make payments to the con- 
tractor who continued to pay the subcon- 
tractor, the subcontractor’s eventual 
bankruptcy and abandonment of the proj- 
ect were the responsibility of the contrac- 
tor. That abandonment had no bearing on 
the materialman’s right to foreclose its 
lien for such materials as were furnished 
to the subcontractor and actually used in 
the project. Mayer Elec. Supply Co. v. 
Federal Ins. Co., 195 Ga. App. 191, 393 
S.E.2d 270, 1990 Ga. App. LEXIS 425 
(1990), cert. denied, No. S90C0959, 1990 
Ga. LEXIS 829 (Ga. May 2, 1990). 


Foreclosure Proceedings 


In a lien foreclosure materialman 
must distinguish between an indi- 
vidual and the individual’s corpora- 
tion and must bring an action against the 
correct account debtor. Ben Hill Ready 
Mix Concrete Co. v. Prather, 160 Ga. App. 
149, 286 S.E.2d 481, 1981 Ga. App. LEXIS 
2942 (1981); D & N Elec., Inc. v. Under- 
ground Festival, Inc., 202 Ga. App. 435, 
414 S.E.2d 891, 1991 Ga. App. LEXIS 
1782 (1991). 

Materialman or subcontractor not 
entitled to judgment in rem where 
entire contract price expended. — 
Where it is necessary to expend the entire 
contract price in completing the construc- 
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tion called for by the contract, the mate- 
rialman or subcontractor is not entitled to 
a judgment in rem against the property. 
Adams v. W.P. Stephens Lumber Co., 158 
Ga. App. 761, 282 S.E.2d 217, 1981 Ga. 
App. LEXIS 2409 (1981). 

Procedural error made error in lien 
draft irrelevant. — An attorney was 
properly granted summary judgment in a 
legal malpractice suit as to an issue of 
whether the attorney inadequately 
drafted a lien as the lien foreclosure action 
was filed by another attorney, who failed 
to comply with the notice requirement of 
O.C.G.A. § 44-14-361.1(a), which made 
the adequacy of the legal description in 
the lien irrelevant due to that procedural 
error. Bonner Roofing & Sheet Metal Co. v. 
Karsman, 285 Ga. App. 586, 646 S.E.2d 
763, 2007 Ga. App. LEXIS 589 (2007). 

Dormancy of judgment on material- 
man’s lien. — Trial court erred in grant- 
ing summary judgment to the lumber 
company in the company’s suit against the 
property owner to foreclose on a material- 
man’s lien to recover the price of materials 
sold to the contractor and used to con- 
struct the owner’s home because the dor- 
mancy statute barred foreclosure on the 
lien more than seven years after the lien 
was perfected because, when the lumber 
company failed to take action on the de- 
fault judgment against the contractor, and 
the judgment became unenforceable at 
the end of seven years, the lien was no 
longer valid and there was nothing to 
foreclose upon. Lang v. Brand-Vaughan 
Lumber Co., Inc., 339 Ga. App. 710, 792 
S.E.2d 461, 2016 Ga. App. LEXIS 591 
(2016), cert. denied, No. S17C0792, 2017 
Ga. LEXIS 498 (Ga. June 5, 2017). 

Required showing. — To establish 
and foreclose a lien on the owner’s prop- 
erty it must be shown that the owner 
contracted with someone for these sup- 
plies to be furnished, that the person to 
whom the plaintiff furnished them was 
connected with that contract, and that the 
value of the material was within the con- 
tract price to which the owner agreed. 
Spicewood, Inc. v. Dykes Paving & Constr. 
Co., 199 Ga. App. 165, 404 S.E.2d 305, 
1991 Ga. App. LEXIS 401 (1991). 
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RESEARCH REFERENCES 
Am. Jur. Pleading and Practice sustaining mechanics lien — modern 
Forms. cases, 32 A.L.R.4th 1130. 
17B Am. Jur. Pleading and Practice Application of relation-back doctrine 
Forms, Mechanics’ Liens, § 97. permitting change in party after statute of 
ALR. limitations has run in state court action — 


Delivery of material to building site as construction cases, 104 A.L.R.6th 1. 
44-14-361.2. Dissolution of lien. 


(a) The special lien specified in subsection (a) of Code Section 
44-14-361 shall be dissolved if the owner, purchaser from owner, or 
lender providing construction or purchase money or any other loan 
secured by real estate shows that: 


(1) The lien has been waived in writing by lien claimant; or 


(2)(A) They or any of them have obtained the sworn written 
statement of the contractor or person other than the owner at 
whose instance the labor, services, or materials were furnished, or 
the owner when conveying title in a bona fide sale or loan 
transaction, that the agreed price or reasonable value of the labor, 
services, or materials has been paid or waived in writing by the lien 
claimant; and 


(B) When the sworn written statement was obtained or given as 
a part of a transaction: 


(i) Involving a conveyance of title in a bona fide sale; 


(ii) Involving a loan in which the real estate is to secure 
repayment of the loan; or 


(iii) Where final disbursement of the contract price is made by 
the owner to the contractor 


there was not of record, at the time of the settlement of the 
transaction a valid preliminary notice or claim of lien which had not 
been previously canceled, dissolved, or expired. 


(b) As used in paragraph (2) of subsection (a) of this Code section, the 
term: 


(1) “Person other than the owner” shall not include a subcontrac- 
tor. 


(2) “Final disbursement” of the contract price means payment of 
the agreed price between the owner and contractor for the improve- 
ments made upon the real estate or the reasonable value of the labor, 
services, and materials incorporated in the improvements upon the 
real estate and shall include payment of the balance of the contract 
price to an escrow agent. 
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History. 

Code 1981, § 44-14-361.2, enacted by 
Ga. L. 1983, p. 1450, § 1; Ga. L. 1984, p. 
22, $ 44. 

Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
1999, “has” was substituted for “have” 
near the end of subparagraph (a)(2)(A). 
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Law reviews. 
For annual survey on law of real prop- 
erty, see 42 Mercer L. Rev. 389 (1990). 
For annual survey on construction law, 
see 64 Mercer L. Rev. 71 (2012). 


JUDICIAL DECISIONS 


O.C.G.A. § 4-14-361.2 contemplates 
a single affidavit that the agreed price or 
reasonable value of all the labor, services, 
or materials employed in the completed 
project have been paid and not periodic 
affidavits that the agreed price or reason- 
able value of some of the labor, services, or 
materials employed to date in the ongoing 
project have been paid. CC & B Indus., 
Inc. v. Stroud, 198 Ga. App. 658, 402 
S.E.2d 527, 1991 Ga. App. LEXIS 232 
(1991). 

After reviewing the affidavit, the 
court determined that in the absence of 
any evidence of collusion, fraud, or actual 
knowledge of any irregularity by the ac- 
ceptance corporation, the affidavit of debt- 
or’s principal was sufficient to dissolve the 
inchoate materialmans’ liens. Under the 
circumstances, the affidavit signed by 
debtor’s principal was valid and enforce- 
able against two creditors; thus, the ac- 
ceptance corporation’s lien was entitled to 
first priority status. RWD Real Estate, 
LLC v. Nissan Motor Acceptance Corp. (In 
re RWD Real Estate, LLC), No. 09-41061, 
2010 Bankr. LEXIS 1896 (Bankr. M.D. 
Ga. May 24, 2010). 

Sufficiency of affidavit. — A contrac- 
tor’s affidavit will dissolve a lien only if 
the conditions in both O.C.G.A. § 44-14- 
361.2(a)(2)(A) and (a)(2)(B) are met. Bal- 
est v. Simmons, 201 Ga. App. 605, 411 
S.E.2d 576, 1991 Ga. App. LEXIS 1509 
(1991). 

Contractor’s affidavit reciting that it 
was made for the purpose of “inducing” a 
lender to disburse the final construction 
proceeds and “inducing” homeowners to 
make final payment was sufficient to dis- 
solve the lien, where it was undisputed 
that the lender made such a disburse- 
ment, that the homeowners paid the en- 
tire proceeds to the contractor, and that 


upon receiving this payment the contrac- 
tor had been paid the entire sum contem- 
plated by the construction contract. Balest 
v. Simmons, 201 Ga. App. 605, 411 S.E.2d 
576, 1991 Ga. App. LEXIS 1509 (1991). 

Affidavit held sufficient. — A general 
contractor’s affidavit which states that the 
general contractor “has paid in full or has 
otherwise satisfied all obligations for all 
materials and equipment furnished” by 
the materialman is in substantial if not 
complete compliance with O.C.G.A. § 44- 
14-361.2(a)(2)(A), and the materialman’s 
lien should be dissolved. Dixie Concrete 
Serv., Inc. v. Life Ins. Co., 174 Ga. App. 
866, 331 S.E.2d 889, 1985 Ga. App. LEXIS 
1983 (1985). 

In the absence of evidence that an own- 
er’s sale of property to the construction 
lender was not bona fide, the owner’s 
affidavit served to dissolve the material- 
man’s lien even though it contained false 
information; it was the written document, 
rather than the acts or intentions of the 
affiant in executing it, that operated to 
extinguish the lien. Shockley Plumbing 
Co. v. NationsBank, 229 Ga. App. 60, 493 
S.E.2d 227, 1997 Ga. App. LEXIS 1357 
(1997). 

Affidavit not properly sworn to or 
notarized. — A contractor’s affidavit 
regular on its face, but challenged on the 
ground it was not properly sworn to or 
notarized, is as a matter of law sufficient if 
there is an absence of any evidence indi- 
cating that the owner was aware of the 
irregularity, or allegations and proof of 
fraud and/or collusion. Walk Softly, Inc. v. 
Hyzer, 188 Ga. App. 230, 372 S.E.2d 500, 
1988 Ga. App. LEXIS 922 (1988). 

Inadequate statement of payment. 
— Subcontractor’s lien filed before a lend- 
er’s security deed was superior to the deed 
pursuant to O.C.G.A. § 44-2-2(b). The 
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general contractor’s affidavit that the sub- 
contractors had been or will be paid was 
insufficient to satisfy the plain language 
of O.C.G.A. § 44-14-361.2(a), requiring a 
statement that payment had been made, 
and did not extinguish the lien. Ga. Pri- 
mary Bank v. Atlanta Paving, Inc., 309 
Ga. App. 851, 711 S.E.2d 409, 2011 Ga. 
App. LEXIS 474 (2011). 

Sworn written statement of con- 
tractor. — O.C.G.A. § 44-14- 
361.2(a)(2)(B), which includes the lan- 
guage “as a part of a transaction,” tacitly 
appears to require only that the sworn 
statement will be obtained or given both 
in conjunction with the final disburse- 
ment and within such a reasonable time 
thereof so as to constitute “a part of” the 
final disbursement transaction. Whether 
a sworn contractor’s statement has been 
timely obtained or given will depend on 
the circumstances of each case. Star Mfg., 
Inc. v. Edenfield, 191 Ga. App. 665, 382 
S.E.2d 706, 1989 Ga. App. LEXIS 772 
(1989). 

An unsworn statement executed by gen- 
eral contractor for the owners of the prop- 
erty was not sufficient to dissolve mate- 
rialman’s lien. Southern Concrete Constr. 
Co. v. Hall, 205 Ga. App. 516, 422 S.E.2d 
663, 1992 Ga. App. LEXIS 1245 (1992). 

Waiver of lien by subcontractor. — 
A subcontractor contractually waives its 
right to file a lien on property by agreeing 
that a general contractor’s contract with 
the property owner, which contains a lien 
waiver, be made part of its subcontract 
with the general contractor. MCC Powers 
v. Ford Motor Co., 184 Ga. App. 487, 361 
S.E.2d 716, 1987 Ga. App. LEXIS 2273 
(1987). 

Subcontract lien waiver clause suf- 
ficiently expressed intent to waive. — 
Where the subcontract lien waiver clause 
provided that “the subcontractor waives 
his right to file a mechanic’s lien and 
agrees that no mechanic’s lien or other 
claims in the nature of a lien or charge 
against the lands and premises ... shall 
be filed or maintained by the subcontrac- 
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tor,” the language of such a clause suffi- 
ciently expressed an intention to waive a 
claim of lien against the improved prop- 
erty that the subcontractor otherwise 
would have been entitled to establish and 
to maintain under the mechanic’s lien 
laws. AAS Plastering Co. v. TPM Contrac- 
tors, Inc., 247 Ga. 601, 277 S.E.2d 910, 
1981 Ga. LEXIS 813 (1981) (decided un- 
der O.C.G.A. § 44-14-361 prior to 1983 
amendment). 

Waivers of lien rights must be dis- 
tinguished from contractor’s affida- 
vits which in the usual course of business 
are sworn statements by the contractor 
that the contractor has paid the subcon- 
tractors the reasonable value or agreed 
price of work done or material furnished. 
Anderson v. Golden, 569 F. Supp. 122, 
1982 U.S. Dist. LEXIS 10282 (S.D. Ga. 
1982) (decided under former O.C.G.A. 
§ 44-14-361). 

Bankruptcy court denied a motion 
filed by a paving company and an electric 
company, pursuant to Fed. R. Bankr. P. 
9023 and 9024 and Fed. R. Civ. P. 59 and 
60, which asked the court to alter, amend, 
and reconsider an order which found that 
a lien an acceptance corporation held on 
real property a Chapter 11 debtor owned 
was entitled under O.C.G.A. § 44-14- 
361.2(a) to first priority status. The pav- 
ing company and the electric company 
were not entitled to relief under Fed. R. 
Civ. P. 60 because the companies had not 
presented evidence that the acceptance 
corporation engaged in misconduct, mis- 
representation, or fraud, and the court 
refused to grant relief under Fed. R. Civ. P. 
59(e) because the paving company and the 
electric company failed in the first hearing 
to recognize the significance of an affidavit 
executed by the debtor’s owner in conjunc- 
tion with a loan the debtor obtained from 
the acceptance corporation, which falsely 
stated that no work had been done on the 
property within 90 days of closing. RWD 
Real Estate, LLC v. Nissan Motor Accep- 
tance Corp. (In re RWD Real Estate, 
LLC), No. 09-41061, 2010 Bankr. LEXIS 
2420 (Bankr. M.D. Ga. July 23, 2010). 
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44-14-361.3. Preliminary notice of lien; form; notice to contrac- 
tor; filing; necessity of preliminary notice. 


(a) Prior to filing a claim of lien, a person having a lien under 
paragraphs (1) through (8) and (10) of subsection (a) of Code Section 
44-14-361 may at such person’s option file a preliminary notice of lien 
rights. The preliminary notice of lien rights in order to be effective 
shall: 


(1) Be filed with the clerk of superior court of the county in which 
the real estate is located within 30 days after the date a party 
delivered any materials or provided any labor or services for which a 
lien may be claimed; 


(2) State the name, address, and telephone number of the poten- 
tial lien claimant; 


(3) State the name and address of the contractor or other person at 
whose instance the labor, services, or materials were furnished; 


(4) State the name of the owner of the real estate and include a 
description sufficient to identify the real estate against which the lien 
is or may be claimed; and 


(5) Include a general description of the labor, services, or materials 
furnished or to be furnished. 


(b) A party filing a preliminary notice of lien rights except a contrac- 
tor shall, within seven days of filing the notice, send by registered or 
certified mail or statutory overnight delivery a copy of the notice to the 
contractor on the property named in the notice or to the owner of the 
property. The lien claimant may rely on the building permit issued on 
the property for the name of the contractor. 


(c) The clerk of each superior court shall maintain within the records 
of that office a record separate from all other real estate records in 
which preliminary notices specified in subsection (a) of this Code 
section and affidavits specified in subsection (c) of Code Section 44-14- 
361.4 shall be filed. Each such notice and affidavit shall be indexed 
under the name of the owner as contained in the preliminary notice. 
The clerk shall collect a filing fee of $5.00 for the filing of each 
preliminary notice. 


(d) A person having a lien under paragraphs (1) through (8) and (10) 
of subsection (a) of Code Section 44-14-361 may enforce the lien without 
filing a preliminary notice of lien. 


History. Ga. L. 1983, p. 1450, § 1; Ga. L. 1985, p. 
Code 1981, § 44-14-361.3, enacted by 1322,§ 4; Ga. L. 2000, p. 1589, § 3; Ga. L. 
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2021, p. 674, § 5/HB 480. 

The 2021 amendment, effective May 
10, 2021, inserted “and (10)” near the 
beginning of subsection (a) and in subsec- 
tion (d). See Editor’s notes for applicabil- 
ity. 

Editor’s notes. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 
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Ga. L. 2021, p. 674, § 7/HB 480, not 
codified by the General Assembly, pro- 
vides: “This Act shall become effective 
upon its approval by the Governor or upon 
its becoming law without such approval 
and Sections 2 through 8 of this Act shall 
apply to labor, services, or materials per- 
formed or furnished by registered interior 
designers on or after such date” This Act 
was approved by the Governor on May 10, 
2021. 


JUDICIAL DECISIONS 


Filing a preliminary notice of lien 
is optional, and it is not a prerequisite 
for filing a claim of lien in Georgia. Wa- 


chovia Bank v. American Bldg. Consul- 
tants, Inc., 188 B.R. 1015, 1992 Bankr. 
LEXIS 384 (Bankr. N.D. Ga. 1992). 


44-14-361.4. Cancellation or expiration of preliminary notice; 
demand for filing of claim of lien. 


(a) Apreliminary notice of lien rights filed pursuant to Code Section 
44-14-361.3 shall be dissolved if it is canceled and a preliminary notice 
also expires and is dissolved under any of the following conditions: 


(1) The lien has been waived in writing by the lien claimant; 


(2) The time has expired for filing the claim of lien as required in 
Code Section 44-14-361.1; 


(3) On residential property, a demand for filing of a claim of lien 
has been sent by registered or certified mail or statutory overnight 
delivery to the potential lien claimant at the address specified in the 
preliminary notice of lien rights and at least ten days have elapsed 
since the date of such mailing without the filing of a claim of lien; or 


(4) On all property except residential property, a demand for filing 
of a claim of lien has been sent by registered or certified mail or 
statutory overnight delivery to the potential lien claimant at the 
address specified in the preliminary notice of lien rights and at least 
ten days have elapsed since the date of such mailing without the 
filing of a claim of lien; provided, however, the demand for filing of a 
claim of lien shall not be sent until the contractor’s contract is 
substantially complete or until the potential lien claimant’s contract 
has been terminated or the potential lien claimant has abandoned 
the contract. 


(b) A demand for filing of claim of lien shall contain the same 
information required to be contained in the preliminary notice of lien 
rights and shall contain the following statement addressed to the 
potential lien claimant: 
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“This demand was mailed to you on pursuant to Code 
Section 44-14-361.4. You are notified that unless you file a claim of 
lien with respect to this claim on or before the tenth day after said 
date of mailing your right to claim a lien will be dissolved.” 


(c) If a demand for filing of a claim of lien is mailed as provided in 
this Code section and no claim of lien is filed within ten days after said 
date of mailing, the preliminary notice of lien rights may be canceled as 
provided in this subsection. In order to obtain cancellation, the person 
who mailed the demand or his attorney shall file with the clerk of 
superior court a copy of the demand and his or her affidavit that the 
demand was mailed as provided in paragraph (8) or (4) of subsection (a) 
of this Code section and that ten days have elapsed since said date of 
mailing without the filing of a claim of lien by the potential lien 
claimant. Upon such filing, the clerk of superior court shall cancel of 
record the preliminary notice of lien rights. 


History. by the General Assembly, provides that 
Code 1981, § 44-14-361.4, enacted by this Act is applicable with respect to no- 
Ga. L. 1983, p. 1450, § 1; Ga. L. 1984, p. tices delivered on or after July 1, 2000. 
22, § 44; Ga. L. 2000, p. 1589, § 3. 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


44-14-361.5. Liens of persons without privity of contract. 


(a) To make good the liens specified in paragraphs (1), (2), and (6) 
through (9) of subsection (a) of Code Section 44-14-361, any person 
having a right to a lien who does not have privity of contract with the 
contractor and is providing labor, services, or materials for the improve- 
ment of property shall, within 30 days from the filing of the notice of 
commencement or 30 days following the first delivery of labor, services, 
or materials to the property, whichever is later, give a written notice to 
contractor as set out in subsection (c) of this Code section to the owner 
or the agent of the owner and to the contractor for a project on which 
there has been filed with the clerk of the superior court a notice of 
commencement setting forth therein the information required in sub- 
section (b) of this Code section. 


(b) Not later than 15 days after the contractor physically commences 
work on the property, a notice of commencement shall be filed by the 
owner, the agent of the owner, or by the contractor with the clerk of the 
superior court in the county in which the project is located. A copy of the 
notice of commencement shall be posted on the project site. The notice 
of commencement shall include: 


(1) The name, address, and telephone number of the contractor; 


(2) The name and location of the project being constructed and the 
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legal description of the property upon which the improvements are 
being made; 


(3) The name and address of the true owner of the property; 


(4) The name and address of the person other than the owner at 
whose instance the improvements are being made, if not the true 
owner of the property; 


(5) The name and the address of the surety for the performance 
and payment bonds, if any; and 


(6) The name and address of the construction lender, if any. 


The contractor shall be required to give a copy of the notice of 
commencement to any subcontractor, materialman, or person who 
makes a written request of the contractor. Failure to give a copy of the 
notice of commencement within ten calendar days of receipt of the 
written request from the subcontractor, materialman, or person shall 
render the provision of this Code section inapplicable to the subcon- 
tractor, materialman, or person making the request. 


(c) Anotice to contractor shall be sent by registered or certified mail 
or statutory overnight delivery to the owner or the agent of the owner 
and to the contractor at the addresses set forth in the notice of 
commencement setting forth: 


(1) The name, address, and telephone number of the person 
providing labor, services, or materials; 


(2) The name and address of each person at whose instance the 
labor, services, or materials are being furnished; 


(3) The name of the project and location of the project set forth in 
the notice of commencement; and 


(4) A description of the labor, services, or materials being provided 
and, if known, the contract price or anticipated value of the labor, 
services, or materials to be provided or the amount claimed to be due, 
if any. 


(d) The failure to file a notice of commencement shall render the 
provisions of this Code section inapplicable. The filing of a notice of 
commencement shall not constitute a cloud, lien, or encumbrance upon 
or defect to the title of the real property described in the notice of 
commencement, nor shall it alter the aggregate amounts of liens 
allowable, nor shall it affect the priority of any loan in which the 
property is to secure payment of the loan filed before or after the notice 
of commencement, nor shall it affect the future advances under any 
such loan. Nothing contained in this Code section shall affect the 
provisions of Code Section 44-14-361.2. 
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(e) The clerk of each superior court shall file the notice of commence- 
ment within the records of that office and maintain an index separate 
from other real estate records or an index with the preliminary notices 
specified in subsection (a) of Code Section 44-14-361.3. Each such notice 


of commencement shall be indexed under the name of the true owner 


and the contractor as contained in the notice of commencement. 


History. 

Code 1981, § 44-14-361.5, enacted by 
Ga. L. 1998, p. 1008, § 1; Ga. L. 1995, p. 
672,§ 1; Ga. L. 2008, p. 1063, § 3/SB 374; 
Ga. L. 2018, p. 141, § 44/HB 79; Ga. L. 
2014, p. 866, § 44/SB 340. 

Law reviews. 

For note on 1993 enactment of this 
section, see 10 Ga. St. U. L. Rev. 211 
(1998). 

For survey article on construction law, 
see 59 Mercer L. Rev. 55 (2007). 


For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 

For annual survey on construction law, 
see 61 Mercer L. Rev. 65 (2009). 

For article, “Non-Privity Lien Rights on 
Private Construction Projects: The Court 
of Appeals of Georgia Provides Clarity,” 
see 15 (No. 5) Ga. St. B.J. 20 (2010). 

For annual survey on construction law, 
see 64 Mercer L. Rev. 71 (2012). 

For annual survey on construction law, 
see 69 Mercer L. Rev. 63 (2017). 


JUDICIAL DECISIONS 


Notice not required when filing 
lien. — A Notice of Commencement that 
failed to identify the true owner of the 
property upon which improvements were 
being made and failed to include a legal 
description of the property was fatally 
deficient, and therefore, under O.C.G.A 
§ 14-44-361.5(d), a  sub-subcontractor 
that provided labor services to the project 
was relieved of the obligations regarding 
Notice to Contractor outlined in § 14-44- 
361.5(a), (c) when filing a materialman’s 
lien. Harris Ventures, Inc. v. Mallory & 
Evans, Inc., 291 Ga. App. 843, 662 S.E.2d 
874, 2008 Ga. App. LEXIS 655 (2008), 
cert. denied, No. S08C1725, 2008 Ga. 
LEXIS 790 (Ga. Sept. 22, 2008). 

Time requirement for filing notice 
of commencement. — 0.C.G.A. § 44- 
14-361.5(a) and (d) do not require the 
filing of a Notice of Commencement 
within the 15-day deadline as a general 
condition to providing a Notice to Contrac- 
tor. The failure to file a Notice of Com- 
mencement as provided in § 44-14- 
361.5(d) applies when there has been a 
total failure to file a Notice of Commence- 
ment at the time when a materialman 
must give a written Notice to Contractor 
to perfect its lien under § 44-14-361.5(a). 
Beacon Med. Prods. v. Travelers Cas. & 


Sur. Co., 292 Ga. App. 617, 665 S.E.2d 
710, 2008 Ga. App. LEXIS 825 (2008). 
Filing of notice to contractor. — A 
supplier was not entitled to recover on a 
materialman’s lien discharge bond be- 
cause it had not perfected the lien by filing 
a Notice to Contractor under O.C.G.A. 
§ 44-14-361.5(a). The fact that the gen- 
eral contractor did not file its Notice of 
Commencement within 15 days did not 
relieve the supplier of its duty to file the 
Notice to Contractor; moreover, because 
the supplier did have record notice of the 
Notice of Commencement, which was filed 
nearly four months before the supplier 
first provided materials for the project, 
the purpose of the statute was satisfied. 
Beacon Med. Prods. v. Travelers Cas. & 
Sur. Co., 292 Ga. App. 617, 665 S.E.2d 
710, 2008 Ga. App. LEXIS 825 (2008). 
Supplier to a subcontractor on a con- 
struction project was not entitled to re- 
cover on a materialman’s lien under 
0.C.G.A. § 44-14-361.5 because the sup- 
plier failed to file a Notice to Contractor as 
required. The contractor’s late filing of the 
Notice of Commencement did not relieve 
the supplier of the supplier’s duty to pro- 
vide notice. Southeast Culvert, Inc v. Har- 
din Bros., LLC, 312 Ga. App. 158, 718 
S.E.2d 28, 2011 Ga. App. LEXIS 858 
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(2011), cert. denied, No. S12C0377, 2012 
Ga. LEXIS 233 (Ga. Feb. 27, 2012). 

Notice to contractor deficient. — 
Trial court did not err in granting a gen- 
eral contractor and the contractor’s surety 
summary judgment in a supplier’s action 
to recover under a payment bond and a 
lien discharge bond for monies a subcon- 
tractor owed the contractor for materials 
it supplied to a construction project be- 
cause the supplier’s notice to the contrac- 
tor failed to comply with O.C.G.A. §§ 10- 
7-31(a) and 44-14-361.5(c) because the 
notice wholly omitted required informa- 
tion; although the supplier’s notice to the 
contractor set forth the subcontractor’s 
name, it failed to provide any address for 
the subcontractor as required under 
$$ 10-7-31(a)(2) and 44-14-361.5(c)(2), 
and although the notice set forth the 
name of the project, the notice failed to 
state the location of the construction proj- 
ect pursuant to §§ 10-7-31(a)(3) and 44- 
14-361.5(c)(3). Consol. Pipe & Supply Co. 
v. Genoa Constr. Servs., 302 Ga. App. 255, 
690 S.E.2d 894, 2010 Ga. App. LEXIS 104 
(2010). 

Substantial compliance with notice 
of commencement. — As a general con- 
tractor’s notice of commencement under 
O0.C.G.A. § 44-14-361.5(b) substantially 
complied when the contractor’s notice only 
omitted the contractor’s telephone num- 
ber, a supplier still had a duty to file a 
notice to the contractor under § 44-14- 
361.5(a) and (c); accordingly, summary 
judgment to the supplier was error on the 
supplier’s lien-discharge bond claim as 
the supplier had failed to file the notice 
with the contractor. Fid. & Deposit Co. v. 
Lafarge Bldg. Materials, Inc., 312 Ga. 
App. 821, 720 S.E.2d 288, 2011 Ga. App. 
LEXIS 1045 (2011). 

Failure to post notice of commence- 
ment at job site. — General contractor’s 
failure to post a notice of commencement 
at a job site as required by O.C.G.A. 
§ 44-14-365.1(b) did not absolve a subcon- 
tractor from compliance with the special 
lien perfection requirements in § 44-14- 
361.5(a), (c); while the statute specifically 
stated that a failure to file a notice of 
commencement with the clerk of the su- 
perior court where a construction project 
was located would result in a subcontrac- 
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tor not having to comply with § 44-14- 
361.5(a), (c), no such language was in- 
cluded in the statute regarding the failure 
to post a notice of commencement at a job 
site. Rey Coliman Contrs., Inc. v. PCL 
Constr. Servs., 296 Ga. App. 892, 676 
S.E.2d 298, 2009 Ga. App. LEXIS 344 
(2009). 

Judgment on the pleadings re- 
versed. — Construing the pleadings in a 
light most favorable to showing a question 
of fact, in an action in which: (1) the 
pleadings did not disclose with certainty 
that a supplier would not be entitled to 
relief in its action against a general con- 
tractor and the contractor’s surety; and (2) 
the appeals court did not consider the 
supplier’s averments that its “Notice to 
Owner/Contractor” complied with 
O.C.G.A. §§ 10-7-31 and 44-14-361.5 or 
its admission that it received a copy of the 
notice of commencement to establish that 
the general contractor’s notice of com- 
mencement was otherwise proper and 
timely filed as required by the statutes, 
the general contractor and its surety were 
not entitled to judgment on the pleadings. 
Consol. Pipe & Supply Co. v. Genoa Con- 
str. Servs., Inc., 279 Ga. App. 894, 633 
S.E.2d 59, 2006 Ga. App. LEXIS 731 
(2006). 

Owner as “contractor.” — There was 
no reason why an owner could not also 
have been a contractor for purposes of a 
materialman’s lien; because a property 
owner listed itself as “general contractor” 
in its notices of commencement, and be- 
cause a materials supplier was not in 
privity with the owner, the supplier was 
required to provide the owner with the 
0.C.G.A. § 44-14-361(a) notice to contrac- 
tor; since the supplier failed to give the 
proper notice, its materialman’s liens 
were invalid. Roofing Supply of Atlanta, 
Inc. v. Forrest Homes, Inc., 279 Ga. App. 
504, 632 S.E.2d 161, 2006 Ga. App. LEXIS 
629 (2006). 

Indexing requirements. — In the 
general contractor’s action against the 
materials provider relating to the provid- 
er’s request for payment under a payment 
bond, the general contractor’s notice of 
commencement and the provider’s notice 
to contractor complied with O.C.G.A. 
§ 10-7-31; although the notice of com- 
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mencement stated that it was pursuant to 
O.C.G.A. § 44-14-861.5 and the notice to 
contractor stated that it was sent under 
0.C.G.A. § 44-14-361, O.C.G.A. § 10-7-31 
did not require that either of the notices 
be expressly labeled as being provided 
under the statute, the notices contained 
the pertinent information contemplated 
by O.C.G.A. § 10-7-31, including that the 
general contractor had provided a pay- 
ment bond and that the provider had 
provided materials for the project through 
improvements made by the subcontractor, 
and the notice of commencement was not 
misfiled under O.C.G.A. § 10-7-31(d) be- 
cause it was labeled as provided under 
0.C.G.A. § 44-14-361.5, as the indexing 
requirements of both statutes were sub- 
stantially identical. Sierra Craft, Inc. v. T. 
D. Farrell Constr., Inc., 282 Ga. App. 377, 
638 S.E.2d 815, 2006 Ga. App. LEXIS 
1398 (2006), cert. denied, No. SO7C0460, 
2007 Ga. LEXIS 145 (Ga. Feb. 5, 2007). 
Notice of commencement defective. 
— Acontractor’s notice of commencement 
that described the property by street ad- 
dress only, without a legal description, 
and that did not list the name of the 
property’s true owner, but the name under 
which the owner did business, was fatally 
defective under O.C.G.A. § 44-14-361.5, 
thus relieving a lien claimant of the duty 
to file a notice to contractor. GE v. North 
Point Ministries, Inc., 289 Ga. App. 382, 
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657 S.E.2d 297, 2008 Ga. App. LEXIS 94 
(2008). 

The requirement to furnish a legal de- 
scription of the property and the name of 
the true owner are matters of substance, 
not mere technicalities, and providing 
merely the property’s street address and 
an “a/k/a” name for the owner amounts to 
neither actual nor substantial compliance 
with the provisions of O.C.G.A. § 44-14- 
361.5. Either of these defects on the face of 
a notice of commencement will render the 
notice insufficient to trigger the provisions 
of O.C.G.A. § 44-14-361.5, so that a lien 
claimant is relieved of the obligation to 
provide a notice to contractor in order to 
preserve its lien. GE v. North Point Min- 
istries, Inc., 289 Ga. App. 382, 657 S.E.2d 
297, 2008 Ga. App. LEXIS 94 (2008). 

Grant of summary judgment to the 
property owner on a materialman’s lien 
was reversed because it failed to identify 
or provide contact information for its con- 
struction lender in its Notice of Com- 
mencement, rendering it fatally defective 
under O.C.G.A. § 44-14-361.5(d) and be- 
cause the Notice of Commencement did 
not substantially comply with § 44-14- 
361.5(b), the material supplier’s failure to 
file its Notice to Contractor within the 
prescribed time was excused under § 44- 
14-361.5(d). Capitol Materials, Inc. v. JLB 
Buckhead, LLC, 337 Ga. App. 848, 789 
S.E.2d 803, 2016 Ga. App. LEXIS 351 
(2016). 


OPINIONS OF THE ATTORNEY GENERAL 


Section not applicable to public 
works. — The provisions of O.C.G.A. 
§ 44-14-361.5 pertaining to the filing of a 
Notice of Commencement of work are not 
applicable to a state authority with regard 
to construction projects on public prop- 


erty; however, a contractor performing a 
public works contract for a state authority 
is required to file a notice in accordance 
with former O.C.G.A. § 36-82-104(f). 1995 
Op. Att’y Gen. No. 95-43. 


44-14-362. Cancellation of preliminary notice upon final pay- 
ment; form of cancellation. 


(a) Upon final payment after all labor, services, or materials have 
been furnished, a person who has filed a preliminary notice of lien 
rights shall either deliver a cancellation of the preliminary notice of lien 
rights at the time of final payment or cause the notice to be canceled of 
record within ten days after final payment. Any person who fails to so 
cancel a preliminary notice shall be liable to the owner for all actual 
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damages, costs, and reasonable attorney’s fees incurred by the owner in 
having the preliminary notice canceled. 


(b) The cancellation required under this Code section shall be in the 


following form: 


“Clerk, Superior Court 
of County 


You are authorized and directed to cancel of record the preliminary 
notice of lien rights which we filed on the property owned by (state 


name of owner) on (give date) and recorded by you in Book 


? 


Page , of preliminary notices kept by you. 
This day of : 
Lien claimant 
or attorney” 
History. Editor’s notes. 


Code 1981, § 44-14-362, enacted by Ga. 
L. 1983, p. 1450, § 1; Ga. L. 1999, p. 81, 
§ 44. 

Code Commission notes. 

Pursuant to Code Section 28-9-5, in 
2022, punctuation was modified at the 
beginning and ending of the form in sub- 
section (b). 


Ga. L. 1983, p. 1450, § 1, effective July 
1, 1983, renumbered former Code Section 
44-14-362, relating to creation and decla- 
ration of liens, as present Code Section 
44-14-361.1. 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
COMPLIANCE 

FILING or CLAIMS 
COMMENCEMENT OF ACTION 


INSOLVENCY, ABSCONDING, AND OTHER ACTIONS OF CONTRACTOR OR SUBCONTRACTOR 


FORECLOSURE PROCEEDINGS 
Priority oF Liens 


General Consideration 


Editor’s notes. — The pre-1984 anno- 
tations below were taken from decisions 
decided under former § 44-14-362. See 
editor’s note, above. 

Constitutionality. — The material- 
men’s lien statutes do not deprive prop- 
erty owners of a significant property inter- 
est without notice and hearing; they serve 
an important public interest and the stat- 


utes are not unconstitutional. Tucker 
Door & Trim Corp. v. Fifteenth St. Co., 235 
Ga. 727, 221 S.E.2d 433, 1975 Ga. LEXIS 
976 (1975). 

History of section. — This section 
originated in an Act of the General Assem- 
bly passed in 1841. Kwilecki v. Young, 180 
Ga. 602, 180 S.E. 137, 1935 Ga. LEXIS 
501 (1935). 

Historical requirements. — Prior to 
the passage of the amendments of 1941 
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and 1952 to former paragraph (3) of this 
section it was, without exception, a condi- 
tion precedent to the enforcement of a 
materialman’s lien against the property of 
the owner, for materials furnished a con- 
tractor, that the plaintiff materialman ob- 
tain a valid judgment against the contrac- 
tor for the price of the materials under the 
decisions if the contractor had been ad- 
judged a bankrupt, so that no judgment in 
personam could be had against him, the 
liability of the contractor was annulled 
and the materialman’s lien could not 
thereafter be foreclosed against the prop- 
erty of the owner. Victory Lumber Co. v. 
Ellison, 95 Ga. App. 105, 97 S.E.2d 334, 
1957 Ga. App. LEXIS 727 (1957). 

Intent. — It was the intention of the 
General Assembly to deal only with the 
subject matter of lien and mortgage estab- 
lishment and foreclosure as affecting sub- 
contractors and persons claiming against 
or under subcontractors. Athens Elec. 
Supply Co. v. Delta Oil, Inc., 101 Ga. App. 
515, 114 S.E.2d 289, 1960 Ga. App. LEXIS 
917 (1960). 

It was the intention of the General 
Assembly that when an owner of property 
entered into a contract with contractors to 
improve the real estate of the owner, that 
the owner of the real estate would have 
the responsibility of contracting with reli- 
able contractors for such improvements 
and if such owner failed to do so and the 
contractors would not be served because 
they were beyond the jurisdiction of the 
court that it would not be necessary to do 
the impossible and bring action against 
such contractors within 12 months before 
subjecting the property improved to a lien 
for the amount of such improvements. 
Cowart v. Reeves, 80 Ga. App. 161, 55 
S.E.2d 911, 1949 Ga. App. LEXIS 798 
(1949). 

The purpose of the materialman’s lien 
statutes in every state is, in substance, 
the same: to give the furnisher of labor 
and material a claim upon the owner, to 
compel the owner at the owner’s peril to 
withhold final payment until the owner 
has received assurance from the contrac- 
tor that the owner has paid all material 
and labor claims, which are or which may 
be perfected into liens. Gignilliat v. West 
Lumber Co., 80 Ga. App. 652, 56 S.E.2d 
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841, 1949 Ga. App. LEXIS 896 (1949); 
Scott v. Williams, 111 Ga. App. 735, 143 
S.E.2d 16, 1965 Ga. App. LEXIS 1079 
(1965). 

Section strictly construed. — This 
section is in derogation of the common 
law, and must be construed strictly. Before 
the lien which it creates in favor of certain 
persons, under certain circumstances, 
which overrides all other liens, can be 
allowed, the party must show compliance 
with all the conditions, and bring himself 
within all the requirements and limita- 
tions of this section. Kwilecki v. Young, 
180 Ga. 602, 180 S.E. 137, 1935 Ga. 
LEXIS 501 (1935). 

If there are degrees of strict construc- 
tion, certainly an Act of the General As- 
sembly which has for its purpose the giv- 
ing of a lien upon property of one in favor 
of the creditor of another should be dealt 
with according to the strictest rules of 
strict construction. It is well established 
that the statute with reference to estab- 
lishing liens against real estate for im- 
provements made must be strictly con- 
strued. Cowart v. Reeves, 80 Ga. App. 161, 
55 S.E.2d 911, 1949 Ga. App. LEXIS 798 
(1949). 

Lien statutes, being in derogation of the 
common law, must be strictly construed. 
Fowler v. Roxboro Homes, Inc., 98 Ga. 
App. 829, 107 S.E.2d 285, 1959 Ga. App. 
LEXIS 990 (1959). 

The liens of laborers and materialmen 
do not rest upon contract, but upon the 
law which gives to them liens of labor 
performed and material furnished in the 
improvement of real estate. These liens 
are creatures of statute and must be 
strictly construed as they relate to classes 
of persons who may claim a lien and the 
improvements and kind of property on 
which it may be obtained. Atlanta Jewish 
Community Ctr., Inc. v. Tom Barrow Co., 
130 Ga. App. 608, 203 S.E.2d 921, 1974 
Ga. App. LEXIS 1200 (1974). 

Strict compliance required. — 
O.C.G.A. § 44-14-3861 and this section 
provide a method of effecting a lien for 
materials furnished for the purpose of 
improving real estate, and strict compli- 
ance with these sections is required. King 
v. Rutledge, 208 Ga. 172, 65 S.E.2d 801, 
1951 Ga. LEXIS 315 (1951). 
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General Consideration (Cont’d) 


When cancellation required. — For- 
mer subsection (a) only requires a cancel- 
lation of the preliminary notice of lien by 
the lien claimant if the lien claimant has 
received final payment after all labor ser- 
vices and materials have been furnished. 
Therefore, where subcontractor contended 
that it did not receive any such final 
payment, it would not have been required 
to cancel a preliminary notice of lien if it 
had filed one. Wachovia Bank v. American 
Bldg. Consultants, Inc., 138 B.R. 1015, 
1992 Bankr. LEXIS 384 (Bankr. N.D. Ga. 
1992). 

Only way that liens against person- 
alty may be created is in accordance 
with O.C.G.A. § 44-14-362. Meders v. 
Wirchball, 83 Ga. App. 408, 63 S.E.2d 674, 
1951 Ga. App. LEXIS 877 (1951). 

Difference between liens on money 
and liens on land. — The money, as it 
becomes due, is charged with a lien as 
against the contractor, in favor of the 
subcontractor, materialmen, and laborers. 
On the other hand, the land is charged 
with a lien as against the owner, for the 
purpose of securing the payment of the 
contract price, and creating the fund out 
of which the subcontractors and laborers 
may be paid. Scott v. Williams, 111 Ga. 
App. 735, 143 S.E.2d 16, 1965 Ga. App. 
LEXIS 1079 (1965). 

Statutory requirements are mere 
conditions precedent to asserting 
lien. — Recording of the lien within three 
months from the date when the material 
was furnished, and the institution of an 
action within one year from that date, 
merely preserves the lien and the right to 
establish it against the property. Marietta 
Baptist Tabernacle v. Tomberlin Assocs., 
576 F.2d 1237, 1978 U.S. App. LEXIS 
9984 (5th Cir. 1978). 

Requirements for preservation or 
perfection of materialman’s lien. — To 
make good or perfect the materialman’s 
lien specified in O.C.G.A. § 44-14-361, it 
is essential, under this section, not only 
that there be (1) a substantial compliance 
by the alleged lienor with the contract, 
and (2) the recording of the claim of lien 
within three months, but, (3) that an 
action for recovery of the amount of the 
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claim be commenced within 12 months 
from the time the same became due. Kwi- 
lecki v. Young, 180 Ga. 602, 180 S.E. 137, 
1935 Ga. LEXIS 501 (1935); Carter-Moss 
Lumber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

In giving to the materialman a lien, the 
statute expressly states that in order to 
make good on the lien the materialman 
must both record and foreclose within the 
statutory periods. The record of the lien in 
time is no more essential to its creation 
than its foreclosure in time, and the lien 
comes into potential existence only when 
the statute is satisfied. Kwilecki v. Young, 
180 Ga. 602, 180 S.E. 137, 1935 Ga. 
LEXIS 501 (1935). 

In order to preserve a materialman’s 
lien, it is essential to show that (1) the 
plaintiff completed the contract, (2) the 
plaintiff filed for record the claim of lien 
within three months after completion of 
the contract, and (3) the plaintiff brought 
suit to recover the amount of the claim 
within 12 months after the debt became 
due. Old Stone Mtg. & Realty Trust v. New 
Ga. Plumbing, Inc., 140 Ga. App. 686, 231 
S.E.2d 785, 1976 Ga. App. LEXIS 1601 
(1976), aff'd, 239 Ga. 345, 236 S.E.2d 592, 
1977 Ga. LEXIS 910 (1977). 

Materialman’s lien only inchoate 
until perfected by judgment. — The 
lien provided for in favor of a materialman 
is not absolute, but must be completed, 
made good, or perfected in accordance 
with the provisions of O.C.G.A. § 44-14- 
362. It is only inchoate or incipient until a 
judgment finally perfects it. Carter-Moss 
Lumber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

Approval of engineer condition 
precedent to foreclosure if in con- 
tract. — A stipulation in a building con- 
tract to the effect that the compensation of 
a builder shall be due and payable only on 
the certificate of a named engineer is a 
condition precedent to the foreclosure of 
the contractor’s lien. Southern Mfg. Co. v. 
R.L. Moss Mfg. Co., 13 Ga. App. 847, 81 
S.E. 263, 1913 Ga. App. LEXIS 374 (1913). 

Uses of property permitted by ma- 
terialman’s lien statutes despite lien. 
— The materialmen’s lien statutes do not 
deprive property owners of a significant 
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property interest without notice and hear- 
ing. Although some use of property may be 
curtailed, the owner is not legally pre- 
vented from selling, encumbering, renting 
or otherwise dealing with the property as 
the owner chooses. Fayetteville-85 Assocs. 
v. Samas, Inc., 241 Ga. 119, 243 S.E.2d 
887, 1978 Ga. LEXIS 892 (1978). 

Foreclosure proceedings for condo- 
minium assessments. — It is clear that 
the foreclosure proceedings set forth in 
0.C.G.A. § 44-3-109 are simplified, and 
distinct from the proceedings for the cre- 
ation and enforcement of other types of 
liens. Propes v. Stonington Homeowners 
Ass’n, 149 Ga. App. 135, 253 S.E.2d 813, 
1979 Ga. App. LEXIS 1755 (1979). 

The sole requirements for creation of 
the lien for assessments are contained in 
0.C.G.A. § 44-3-109, and it is only the 
actual foreclosure proceedings which 
must be “in the same manner as other 
liens for the improvement of real prop- 
erty.” Thus, the judgment and execution of 
the lien must be entered by the appropri- 
ate superior court. Propes v. Stonington 
Homeowners Ass'n, 149 Ga. App. 135, 253 
S.E.2d 813, 1979 Ga. App. LEXIS 1755 
(1979). 

Materials must be used in improve- 
ment for materialman’s claim to 
arise. — Where a materialman delivered 
materials to the job site and the subcon- 
tractor to whom the materials were con- 
signed did not keep them, but the materi- 
als were returned to the materialman and 
placed in the materialman’s stock, the 
materialman has no claim of lien for such 
materials as against the owner of the 
property being improved, as it is neces- 
sary that the materials be used in the 
improvement itself for the benefit of the 
owner before such materials are lienable. 
Downtowner of Atlanta, Inc. v. Dunham- 
Bush, Inc., 120 Ga. App. 342, 170 S.E.2d 
590, 1969 Ga. App. LEXIS 774 (1969). 

Materialman cannot recover 
against landowner on basis of unjust 
enrichment instead of remedy under 
section. — The purpose of this section is 
to give to materialmen a lien, and the 
mode for enforcing the lien is also pre- 
scribed, and the object of this section 
would be frustrated and virtually defeated 
if a materialman who failed to pursue a 
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statutory remedy was allowed to recover 
against the landowner under a concept of 
unjust enrichment. Lynn v. Miller Lumber 
Co., 146 Ga. App. 230, 246 S.E.2d 137, 
1978 Ga. App. LEXIS 2307 (1978). 

Lien in favor of masons and carpen- 
ters not enforceable in equity absent 
impediment to legal remedy. — Where 
a statute creates a specific lien, in favor of 
masons and carpenters, on buildings 
erected by them, and also gives them a 
specific remedy for the enforcement of 
such lien, a court of equity has no juris- 
diction to enforce it, unless there is some 
impediment or difficulty charged to exist, 
which would render the remedy given by 
the statute unavailable. King v. Rutledge, 
208 Ga. 172, 65 S.E.2d 801, 1951 Ga. 
LEXIS 315 (1951). 

Basis for requirement that plaintiff 
and defendant be in privity. — Re- 
quirement of privity between a plaintiff 
and a defendant in an action under this 
section can be drawn from the section only 
by the negative inference that the enu- 
meration of certain instances in which the 
contractor need not be sued, gives rise to 
the necessary implication that the con- 
tractor must be sued in all other circum- 
stances. Ben O'Callaghan Co. v. 
Schmincke, 376 F. Supp. 1361, 1974 U.S. 
Dist. LEXIS 8116 (D. Ga. 1974). 

Defendant and plaintiff must be in 
privity in actions under section. — An 
action under this section must be brought 
against a defendant in direct privity with 
the plaintiff. In the normal case this re- 
quires the subcontractor to bring an ac- 
tion against the general contractor, and 
thus ensures that the subcontractor will 
seek compensation from the general con- 
tractor before the subscontractor will be 
allowed to foreclose on the owner’s real 
property. Ben O’Callaghan Co. v. 
Schmincke, 376 F. Supp. 1361, 1974 U.S. 
Dist. LEXIS 8116 (D. Ga. 1974). 

Agreement between landowner and 
lessee sufficient to charge owner with 
lien. — An agreement between a land- 
owner and a lessee for a rent credit or 
payment in cash if necessary in exchange 
for permanent improvements is sufficient 
to charge the owner with a lien for mate- 
rial used pursuant to that agreement un- 
der former paragraph (3) of this section. 
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Bennett Iron Works, Inc. v. Underground 
Atlanta, Inc., 130 Ga. App. 653, 204 
S.E.2d 331, 1974 Ga. App. LEXIS 1218 
(1974). 

Requirements for subcontracts 
linking owner and materialmen indi- 
rectly through contractors. — There 
need be no contract between the material- 
man and the true owner, but there must 
be a contract for material between the 
true owner and some person for the erec- 
tion of the improvements and, if the ma- 
terialman has not sold directly to such 
person, then there must also be shown a 
contract between that person and the per- 
son to whom the materialman furnished 
the materials, and it must further appear 
that the subject matter of this subcontract 
is a part of the owner’s original contract 
and within the owner’s contractual com- 
mitment. Athens Elec. Supply Co. v. Delta 
Oil, Inc., 101 Ga. App. 515, 114 S.E.2d 
289, 1960 Ga. App. LEXIS 917 (1960). 

Materialman may obtain personal 
judgment against owner for materi- 
als sold to owner. — Where materials 
are sold to an owner either directly or 
through another as his agent, the mate- 
rialman may, upon proper pleadings and 
evidence, obtain a personal judgment 
against the owner for the price or value of 
such materials, but the materialman is 
not obliged to seek or obtain such a judg- 
ment in order to maintain foreclosure pro- 
ceedings. Robinson v. Reese, 175 Ga. 574, 
165 S.E. 744, 1932 Ga. LEXIS 293 (1932). 

Wife not liable for improvements 
made by materialman in contract 
with her husband. — A wife is not liable 
for services rendered or materials used in 
improving her property when such ser- 
vices and materials are furnished under a 
contract between her husband and the 
materialmen to which she is not a party. 
Nix v. Luke, 96 Ga. App. 123, 99 S.E.2d 
446, 1957 Ga. App. LEXIS 519 (1957). 


Compliance 


Lien does not arise upon failure to 
complete on time. — Where the contrac- 
tor agrees that the improvements shall be 
completed by a certain date, the lien un- 
der this section does not arise if there is a 
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failure to perform such agreement. D.A. 
Tompkins Co. v. Monticello Cotton Oil Co., 
137 F. 625, 1905 U.S. App. LEXIS 5007 
(C.C.D. Ga. 1905). 

Contractor need not show compli- 
ance if owner prevents completion. — 
One seeking to foreclose a contractor’s lien 
for labor and materials must show a sub- 
stantial compliance with the contract, but 
if the completion of the contract was pre- 
vented by the owner, this is equivalent to 
a completion of the contract as a remedial 
element. MacLeod v. Belvedale, Inc., 115 
Ga. App. 444, 154 S.E.2d 756, 1967 Ga. 
App. LEXIS 1133 (1967). 

Contractor may be entitled to equi- 
table lien. — Where the contractor is by 
the act of the owner prevented from com- 
pliance, the contractor may be entitled to 
an equitable lien for the improvements 
made on a quantum meruit theory. Jones 
v. Ely, 95 Ga. App. 4, 96 S.E.2d 536, 1957 
Ga. App. LEXIS 695 (1957). 

Substantial compliance unneces- 
sary if party with right to require 
architect’s certificate prevents 
completion. — While one seeking to fore- 
close a contractor’s lien for labor and ma- 
terials must show substantial compliance 
with the contract, if the completion of the 
contract was prevented by the party oth- 
erwise having the right to insist on the 
architect’s certificate, this is equivalent to 
completion of the contract as a remedial 
element. Gellis v. B.L.I. Constr. Co., 148 
Ga. App. 527, 251 S.E.2d 800, 1978 Ga. 
App. LEXIS 3217 (1978). 

Abandonment defeats contractor’s 
claim of lien. — An abandonment of 
work before compliance with the contract, 
upon a mere apprehension that the con- 
tractor will not be paid at the time for 
payment, is unauthorized and defeats 
contractor’s claim of lien. MacLeod v. 
Belvedale, Inc., 115 Ga. App. 444, 154 
S.E.2d 756, 1967 Ga. App. LEXIS 1133 
(1967). 

The law does not allow a contractor, 
mechanic or materialman to violate a con- 
tract and claim a lien for work done, 
because of an apprehension or fear that 
the contractor will not receive pay. Rome 
Hotel Co. v. Warlick, 87 Ga. 34, 13 S.E. 
116, 1891 Ga. LEXIS 89 (1891). 

Where subcontractor has fully per- 
formed, nonperformance by contrac- 
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tor will not defeat subcontractor’s 
lien. Massachusetts Bonding & Ins. Co. v. 
Realty Trust Co., 142 Ga. 499, 83 S.E. 210, 
1914 Ga. LEXIS 442 (1914), writ of error 
dismissed, 241 U.S. 687, 36 S. Ct. 451, 60 
L. Ed. 1237, 1916 U.S. LEXIS 1857 (1916); 
Holmes v. Venable, 27 Ga. App. 431, 109 
S.E. 175, 1921 Ga. App. LEXIS 948 (1921). 

Death of the owner shortly before 
completion of a house will not pre- 
vent the perfection of a contractor’s 
lien, when the house was completed by 
agreement with the administration. Boyn- 
ton v. Westbrook, 74 Ga. 68, 1885 Ga. 
LEXIS 287 (1885). 

Claim of lien need not show compli- 
ance. — It is not required that the claim 
of lien as recorded should show on its face 
that the materialman has complied with 
the contract. Ford v. Wilson & Co., 85 Ga. 
109, 11 S.E. 559, 1890 Ga. LEXIS 5 (1890). 


Filing of Claims 


Filing lien as provided by this sec- 
tion is essential to validity of foreclo- 
sure of a materialman’s lien against re- 
alty. Nix v. Luke, 96 Ga. App. 123, 99 
S.E.2d 446, 1957 Ga. App. LEXIS 519 
(1957). 

Form of materialman’s claim. — The 
materialman’s claim of lien filed for record 
must be in substance in the language of 
former paragraph (2) of this section. 
Fowler v. Roxboro Homes, Inc., 98 Ga. 
App. 829, 107 S.E.2d 285, 1959 Ga. App. 
LEXIS 990 (1959). 

Section operates as a sort of auto- 
matic garnishment, which, without 
summons or service impounds the fund 
due by the owner, and requires it to be 
held up until the expiration of the time 
named in the statute. Scott v. Williams, 
111 Ga. App. 735, 143 S.E.2d 16, 1965 Ga. 
App. LEXIS 1079 (1965). 

Lien which fails to comply with sec- 
tion is ineffective. — When the claim of 
lien as filed fails to comply with the pro- 
visions of this section, the purported lien 
is ineffective. J.H. Morris Bldg. Supplies v. 
Brown, 151 Ga. App. 522, 260 S.E.2d 358, 
1979 Ga. App. LEXIS 2620 (1979), rev'd, 
245 Ga. 178, 264 S.E.2d 9, 1980 Ga. 
LEXIS 731 (1980). 

Lien cannot constitute abuse of 
process. — Under O.C.G.A. § 44-14-361 
et seq., a lien attaches when a laborer 
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performs work on real property; however, 
under former subsections (2) and (3) of 
this section, it must be perfected within 
three months after either the completion 
of the work or the date materials are 
furnished and an action to recover the 
amount of the claim must be instituted 
within 12 months from the time labor or 
materials were last furnished. Thus, a 
lien is not civil process and plaintiff ma- 
terialmen do not state a claim upon which 
relief can be granted when they contend 
that the filing of a lien constitutes abuse of 
process. Carl E. Jones Dev., Inc. v. Wilson, 
149 Ga. App. 679, 255 S.E.2d 135, 1979 
Ga. App. LEXIS 1982 (1979). 

Claim must be recorded. — The mere 
filing of a claim for record is not sufficient 
compliance with this section. It must be 
actually recorded. Jones v. Kern, 101 Ga. 
309, 28 S.E. 850, 1897 Ga. LEXIS 222 
(1897); Ohio Blower Co. v. Savannah 
Lighting Co., 21 Ga. App. 464, 94 S.E. 636, 
1917 Ga. App. LEXIS 640 (1917). 

Effect of recording lien and insti- 
tuting action. — The record of the lien, 
as provided by this section, within three 
months from the date when the material 
was furnished, and the institution of an 
action within one year from that date, 
merely preserves the lien and the right to 
establish it against the property. Davis v. 
Stone, 48 Ga. App. 532, 173 S.E. 454, 1934 
Ga. App. LEXIS 121 (1934). 

Recordation within three months 
must be alleged in complaint for fore- 
closure. Hinkle v. Reid, 16 Ga. App. 788, 
86 S.E. 411, 1915 Ga. App. LEXIS 228 
(1915). 

Computation of three-month pe- 
riod. — From May 6, to August 6 in a 
given year, is more than three months. 
Jones v. Kern, 101 Ga. 309, 28 S.E. 850, 
1897 Ga. LEXIS 222 (1897). 

When materialman’s lien attaches 
generally. — The lien of a materialman 
on real estate, arising under O.C.G.A. 
§ 44-14-361 and this section, attaches 
from the time the work under the contract 
is commenced or the material is fur- 
nished. Spirides v. Victory Lumber Co., 76 
Ga. App. 78, 45 S.E.2d 65, 1947 Ga. App. 
LEXIS 374 (1947). 

Lien attaches unless owner affir- 
matively shows waiver or sworn 
statement of contractor. — This section 
does not require that the owner shall 
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“take” an affidavit from the contractor in 
order to prevent the materialman’s lien 
from attaching. It provides that the lien 
shall attach unless the true owner shows 
that such lien has been waived in writing 
or produces the sworn statement of the 
contractor, etc. Chambers Lumber Co. v. 
Gilmer, 60 Ga. App. 832, 5 S.E.2d 84, 1939 
Ga. App. LEXIS 186 (1939). 

Account becomes due upon the deliv- 
ery of the last item constituting a part of 
the account. Dixie Lime & Stone Co. v. 
Ryder Truck Rental, Inc., 140 Ga. App. 
188, 230 S.E.2d 322, 1976 Ga. App. LEXIS 
1397 (1976). 

Claim of lien becomes due upon the 
date of delivery of the last item included 
in the claim. Vulcan Materials Co. v. D.H. 
Overmyer Whse. Co., 115 Ga. App. 792, 
156 S.E.2d 213, 1967 Ga. App. LEXIS 
1259 (1967). 

Inclusion of nonlienable items with 
lienable items does not defeat the 
whole. Sears Roebuck & Co. v. Superior 
Rigging & Erecting Co., 120 Ga. App. 412, 
170 S.E.2d 721, 1969 Ga. App. LEXIS 796 
(1969). 

Unless lienable and nonlienable 
items cannot be separately charged. 
— Where lienable and nonlienable items 
are included in one contract for a specific 
sum, and it cannot be determined what 
proportion is chargeable to each, the ben- 
efit of lien law is lost. Jackson’s Mill & 
Lumber Co. v. Holliday, 108 Ga. App. 663, 
134 S.E.2d 563, 1963 Ga. App. LEXIS 742 
(1963). 

When running accounts fall due. — 
Although it may be a custom for running 
accounts to fall due and become payable 
on January 1, following, yet for the pur- 
pose of foreclosing a lien arising out of 
such an account, the account will be re- 
garded as falling due upon the delivery of 
the last item constituting a part of the 
running account covered by the contract. 
McCluskey v. Still, 32 Ga. App. 641, 124 
S.E. 548, 1924 Ga. App. LEXIS 574 (1924). 

Requirements for perfecting spe- 
cial lien for running account. — The 
lien for materials furnished under an en- 
tire contract is recorded in time if it is 
recorded within three months after the 
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last item is furnished. New Ebenezer 
Ass’n v. Gress Lumber Co., 89 Ga. 125, 14 
S.E. 892, 1892 Ga. LEXIS 284 (1892). 

A materialman may not perfect a spe- 
cial lien on the owner’s property without 
first showing that it had filed its claim of 
lien within three months from the date of 
the last delivery of one or more specific 
items on the particular job and had ob- 
tained a judgment against the contractor 
based on all of the items shown in the 
running account or bill of particulars in- 
volved in that action. It could not try, in an 
action to foreclose a lien, the question 
whether or not it had furnished any item 
not appearing in the running account pre- 
sented in the action against the contrac- 
tor. Chambers Lumber Co. v. Gilmer, 60 
Ga. App. 832, 5 S.E.2d 84, 1939 Ga. App. 
LEXIS 186 (1939). 

If the claim of lien is recorded within 
three months from the date of the last 
item listed on the running account, 
charged upon the open account against 
the purchaser, it is recorded in time, even 
though such particular item has been paid 
for. Chambers Lumber Co. v. Gilmer, 60 
Ga. App. 832, 5 S.E.2d 84, 1939 Ga. App. 
LEXIS 186 (1939). 

In cases involving a claim of lien for 
material furnished by a materialman, if 
the lien is recorded within three months 
from the delivery or furnishing of the last 
item of material which constitutes a part 
of the open or running account covered by 
the contract, then the claim is timely filed 
as the whole. Sears Roebuck & Co. v. 
Superior Rigging & Erecting Co., 120 Ga. 
App. 412, 170 S.E.2d 721, 1969 Ga. App. 
LEXIS 796 (1969). 

A lien recorded within three months 
after the last item is furnished is recorded 
in time although the items unpaid for and 
for which the materialman claims a lien 
were all furnished more than three 
months prior to the recording of the lien, 
and all the other items, including those 
representing material furnished within 
three months of the recording of the lien, 
had been paid for. Stewart Bros. v. Ran- 
dall Bros., 138 Ga. 796, 76 S.E. 352, 1912 
Ga. LEXIS 716 (1912); Pippin v. Owens, 
29 Ga. App. 789, 116 S.E. 549, 1923 Ga. 
App. LEXIS 194 (1923). But see Down- 
towner of Atlanta, Inc. v. Dunham-Bush, 
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Inc., 120 Ga. App. 342, 170 S.E.2d 590, 
1969 Ga. App. LEXIS 774 (1969). 

Last item must be lienable in run- 
ning account extending over three 
months. — While a claim of lien for 
material furnished for building purposes 
from time to time under one and the same 
contract is recorded in time if the record of 
the claim of lien is made within three 
months from the delivery of the last item 
constituting a part of the running account 
covered by the contract, although many 
items of the account have been furnished 
many months before the date in the re- 
cord, yet, for this rule to apply, the last 
item constituting the running account 
covered by the contract must be a lienable 
item. Downtowner of Atlanta, Inc. v. Dun- 
ham-Bush, Inc., 120 Ga. App. 342, 170 
S.E.2d 590, 1969 Ga. App. LEXIS 774 
(1969). But see Stewart Bros. v. Randall 
Bros., 138 Ga. 796, 76 S.E. 352, 1912 Ga. 
LEXIS 716 (1912); Pippin v. Owens, 29 
Ga. App. 789, 116 S.E. 549, 1923 Ga. App. 
LEXIS 194 (1923). 

Lien not timely recorded where last 
lienable materials delivered over 
three months before recording. — 
Where the recording of the lien is done 
within three months of the furnishing of 
the last material, and the said last mate- 
rial furnished is not lienable material, and 
the last lienable materials were delivered 
more than three months prior to the re- 
cording of the lien, the lien is not timely 
recorded. Downtowner of Atlanta, Inc. v. 
Dunham-Bush, Inc., 120 Ga. App. 342, 
170 S.E.2d 590, 1969 Ga. App. LEXIS 774 
(1969). But see Stewart Bros. v. Randall 
Bros., 138 Ga. 796, 76 S.E. 352, 1912 Ga. 
LEXIS 716 (1912); Pippin v. Owens, 29 
Ga. App. 789, 116 S.E. 549, 1923 Ga. App. 
LEXIS 194 (1923). 

Period when account becomes due 
begins when last materials furnished, 
regardless of agreement. — The period 
when the account becomes due begins on 
the date that the last materials were fur- 
nished regardless of an agreement to the 
contrary when the materials are pur- 
chased between the materialman or la- 
borer, etc., and the contractor. Dixie Lime 
& Stone Co. v. Ryder Truck Rental, Inc., 
140 Ga. App. 188, 230 S.E.2d 322, 1976 
Ga. App. LEXIS 1397 (1976). 
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Supplier to a supplier of materials 
is not entitled to claim lien under this 
section. Associated Distribs., Inc. v. De La 
Torre, 138 Ga. App. 71, 225 S.E.2d 462, 
1976 Ga. App. LEXIS 2058 (1976), over- 
ruled, Adair Mortg. Co. v. Allied Concrete 
Enterprises, Inc., 144 Ga. App. 354, 241 
S.E.2d 267, 1977 Ga. App. LEXIS 2698 
(1977). 

What materialman must do when 
furnishing material for several prop- 
erties. — When a materialman is furnish- 
ing at the same time material to one 
contractor for the improvement of prop- 
erty belonging to different persons, and 
has full knowledge of the separate con- 
tracts, and money is paid to the material- 
man by the contractor from time to time 
on account of the material so furnished, it 
is incumbent upon the materialman to 
keep separate accounts and to find out 
from the contractor on what contract the 
money is paid, and to what account it 
should be applied. If the materialman 
does not do so, but applies the money as a 
credit on a general account against the 
contractor, the materialman thereby 
waives the right to a lien on the owner’s 
property, and must look alone to the con- 
tractor. Grigsby v. Fleming, 96 Ga. App. 
664, 101 S.E.2d 217, 1957 Ga. App. LEXIS 
657 (1957). 

Delivery dates under one contract 
cannot perfect lien under different 
contract by same parties. — Where an 
owner of real estate makes an express 
contract with a contractor for heating 
equipment, and before the work is fin- 
ished makes a separate and distinct con- 
tract for plumbing, the items furnished 
under each are separate and distinct, and 
the delivery dates under one contract may 
not be used for the purpose of perfecting a 
lien under the other; aliter, if all the 
material be furnished under one and the 
same contract. Crane Co. v. Hirsch, 61 Ga. 
App. 632, 7 S.E.2d 83, 1940 Ga. App. 
LEXIS 200 (1940). 

Furnishing of material to contrac- 
tor for improvement of contractor’s 
and third party’s separate properties. 
— Where a materialman at the same time 
furnishes material to one contractor for 
the improvement of properties belonging 
to different persons, and money is paid by 
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the contractor from time to time for the 
material so furnished, the materialman 
waives the right to a lien on all properties 
not owned by the contractor by not keep- 
ing separate accounts, by not finding out 
from the contractor on what contract the 
money is paid, and to what account it 
should be applied, and by applying the 
money paid by the contractor on a general 
account against the contractor. The fact 
that the materialman has no knowledge 
as to whether the improved property is 
owned by the contractor or by third per- 
sons is immaterial. Building Material 
Supply Co. v. North, 116 Ga. App. 348, 157 
S.E.2d 497, 1967 Ga. App. LEXIS 808 
(1967). 

Filing of claim against individual 
landowner and against corporation. 
— Where a materialman files a claim of 
lien for work done and materials fur- 
nished on certain described real estate, 
alleging that it was the premises of a 
certain corporation and that the material- 
man is claiming this lien against the cor- 
poration, an action filed thereon to fore- 
close the lien, and naming as defendants 
the corporation, alleged to be the entity 
with which the plaintiff materialman, 
contracted, and an individual, alleged to 
be the owner of the premises, the com- 
plaint does not, against general demurrer 
(now motion to dismiss) of the defendant 
individual, state any cause of action as to 
defendant. Fowler v. Roxboro Homes, Inc., 
98 Ga. App. 829, 107 S.E.2d 285, 1959 Ga. 
App. LEXIS 990 (1959). 

Placement of property in receiver- 
ship no excuse for failure to record. — 
A failure to claim and record is not ex- 
cused by the fact that the property on 
which the lien would have attached is put 
into the hands of a receiver. Filer & Stow- 
ell Co. v. Empire Lumber Co., 91 Ga. 657, 
18 S.E. 359, 1893 Ga. LEXIS 300 (1893). 

A defendant may be estopped to 
deny recordation by an admission in 
defendant’s plea. Royal v. McPhail, 97 
Ga. 457, 25 S.E. 512, 1895 Ga. LEXIS 503 
(1895). 

Sufficient information in claim of 
lien generally. — Where it appears that 
the claim of lien upon which the action is 
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partly based was recorded in the records 
of the superior court of the proper county, 
and the claim recites that the lien is 
claimed on the property of the defendant, 
naming defendant, and giving the address 
of the property, the property on which the 
lien is sought to be attached is sufficiently 
described to constitute a compliance with 
the requirements, concerning the descrip- 
tion of the premises upon which the lien is 
sought. Love v. Hockenhull, 91 Ga. App. 
877, 87 S.E.2d 352, 1955 Ga. App. LEXIS 
895 (1955). 

Materialman must state exact date 
claim is due. — Aclaim which states that 
the lien is filed and recorded within 90 
days after said materials and supplies 
were furnished by the undersigned is not 
sufficient under the new law since lien 
laws are strictly construed. The material- 
man must state the exact date the claim is 
due. Lowe’s of Savannah, Ine. v. Jarrell, 
150 Ga. App. 220, 257 S.E.2d 341, 1979 
Ga. App. LEXIS 2124 (1979). 

Complaint which does not allege 
claim was properly recorded sets out 
no cause of action. — A complaint, by a 
materialman, does not set out a cause of 
action for a judgment establishing a lien 
upon the property improved, where it is 
not alleged that a claim of lien has been 
filed and recorded as required by O.C.G.A. 
§ 44-14-361, and this section. King v. 
Rutledge, 208 Ga. 172, 65 S.E.2d 801, 
1951 Ga. LEXIS 315 (1951). 

Claim which does not specify 
amount claimed and date claim was 
due. — If the claim of lien fails to specify 
both the amount claimed due and the date 
the claim was due, someone purchasing or 
acquiring an interest in the property after 
the claim of lien was filed would not take 
subject to the lien absent actual notice of 
the existence of the lien, but the lien can 
still be enforced against the owner of the 
property, if the owner has consented to the 
contract under which the improvements 
to real estate were made or if the owner 
has taken action estopping the owner 
from denying such consent. J.H. Morris 
Bldg. Supplies v. Brown, 245 Ga. 178, 264 
S.E.2d 9, 1980 Ga. LEXIS 731 (1980). 

Allegation of ownership. — It is not 
required that a claim of lien shall allege 
ownership of the house and premises 
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more distinctly than that they are the 
house and premises of the person named. 
Ford v. Wilson & Co., 85 Ga. 109, 11 S.E. 
559, 1890 Ga. LEXIS 5 (1890). 

Erroneous allegation as to prem- 
ises. — Materialmen are charged with 
knowledge of the premises upon which 
they filed their claim of lien, and they are 
charged with knowledge of the premises 
to which they delivered the materials and 
where they knew that these premises dif- 
fered, in plenty of time to properly record 
a claim of lien as required by law, they 
cannot seek the aid of a court of equity to 
relieve them from their own negligence. 
King v. Rutledge, 208 Ga. 172, 65 S.E.2d 
801, 1951 Ga. LEXIS 315 (1951). 

Party claiming lien need not sign it 
nor have it attested. — It is not neces- 
sary for a party claiming a lien to sign it, 
from which it follows that a signature on a 
lien need not be attested. New London 
Square, Ltd. v. Diamond Elec. & Supply 
Corp., 132 Ga. App. 433, 208 S.E.2d 348, 
1974 Ga. App. LEXIS 1715 (1974). 

While section requires name of 
claimant to appear, it requires no sig- 
nature. Southwire Co. v. Metal Equip. 
Co., 129 Ga. App. 49, 198 S.E.2d 687, 1973 
Ga. App. LEXIS 878, cert. denied, 414 
U.S. 1092, 94 S. Ct. 723, 38 L. Ed. 2d 550, 
1973 U.S. LEXIS 1757 (1973). 

No affidavit required to file or fore- 
close lien against real estate. South- 
wire Co. v. Metal Equip. Co., 129 Ga. App. 
49, 198 S.E.2d 687, 1973 Ga. App. LEXIS 
878, cert. denied, 414 U.S. 1092, 94 S. Ct. 
723, 38 L. Ed. 2d 550, 1973 U.S. LEXIS 
1757 (1973). 
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Former paragraph (3) not a statute 
of limitation. — Since O.C.G.A. §§ 44- 
14-360 through 44-14-367 creates a new 
liability, gives an action to enforce it un- 
known to the common law, and fixes the 
time within which that action may be 
commenced, former paragraph (3) of this 
section is not a statute of limitation. Lee v. 
Stokes, 135 Ga. App. 642, 218 S.E.2d 654, 
1975 Ga. App. LEXIS 1768 (1975). 

Former paragraph (3) of this section is 
not a statute of limitations as to the fore- 
closure or assertion of the lien, but a 
condition precedent to the establishment 
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of the lien. Logan Paving Co. v. Liles 
Constr. Co., 141 Ga. App. 81, 232 S.E.2d 
575, 1977 Ga. App. LEXIS 1773 (1977). 

Former paragraph (3) of this sec- 
tion relates to action against person 
creating debt and not to a subsequent 
action to foreclose the lien against the 
property improved. Logan Paving Co. v. 
Liles Constr. Co., 141 Ga. App. 81, 232 
S.E.2d 575, 1977 Ga. App. LEXIS 1773 
(1977). 

Meaning of “if filed within 12 
months from the time the lien shall 
become due.” — The words in this sec- 
tion “if filed within 12 months from the 
time the lien shall become due” simply 
allow the plaintiff materialman an equal 
amount of time to commence plaintiffs in 
rem proceeding against the property im- 
proved as plaintiff would have had to file 
an action against the contractor if plaintiff 
had been compelled to file such action in 
the first instance. Adair Mtg. Co. v. Allied 
Concrete Enters., Inc., 144 Ga. App. 354, 
241 S.E.2d 267, 1977 Ga. App. LEXIS 
2698 (1977), aff'd, 241 Ga. 121, 243 S.E.2d 
888, 1978 Ga. LEXIS 893 (1978). 

Meaning of “notice of a claim of 
lien.” — “Notice of a claim of lien” is not 
notice of the perfected or recorded lien, 
although this is sufficient, but rather is 
notice of the furnishing of material or 
performance of labor. Gellis v. B.L.I. Con- 
str. Co., 148 Ga. App. 527, 251 S.E.2d 800, 
1978 Ga. App. LEXIS 3217 (1978). 

Notice of claim of lien is not ef- 
fected only upon demand for pay- 
ment or filing of claim of lien. Gellis v. 
B.L.I. Constr. Co., 148 Ga. App. 527, 251 
S.E.2d 800, 1978 Ga. App. LEXIS 3217 
(1978). 

Time limit refers to commencement 
of action, not enforcement of lien. — 
The requirement of this section that the 
action for the recovery of the amount of 
the materialman’s claim within 12 
months from the time the same shall 
become due refers to an action against the 
contractor and has no reference to the 
time within which the lien must be en- 
forced. Chandler v. Pennington, 89 Ga. 
App. 676, 80 S.E.2d 843, 1954 Ga. App. 
LEXIS 546 (1954); Gellis v. B.L.I. Constr. 
Co., 148 Ga. App. 527, 251 S.E.2d 800, 
1978 Ga. App. LEXIS 3217 (1978). 
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The 12-month time limit has reference 
to the time within which an action must 
be brought against the person primarily 
liable to the laborer or materialman and 
has no reference to the time within which 
the lien must be enforced. Jordan Co. v. 
Adkins, 105 Ga. App. 157, 123 S.E.2d 731, 
1961 Ga. App. LEXIS 583 (1961). 

Time limit as essential as other lien 
requirements. — Commencement of an 
action within 12 months is just as essen- 
tial to the establishment of a lien as any 
other of the requirements of this section. 
Cowart v. Reeves, 80 Ga. App. 161, 55 
S.E.2d 911, 1949 Ga. App. LEXIS 798 
(1949). 

Requirement for action against 
debtor before enforcement of me- 
chanic’s lien generally. — One of the 
conditions of a mechanic’s statutory right 
to enforce a lien upon real property for the 
repair or improvement of which the me- 
chanic has supplied labor or materials or 
both is that the mechanic must bring an 
action on the claim against the person 
with whom the debt was contracted, ei- 
ther the owner or the contractor, as the 
case may be, within 12 months from the 
time when the debt became due. Bryant v. 
Jones, 90 Ga. App. 314, 83 S.E.2d 46, 1954 
Ga. App. LEXIS 695 (1954). 

Action against debtor within 12 
months after debt becomes due is 
condition precedent. — One of the con- 
ditions precedent to the foreclosure of the 
liens specified in O.C.G.A. § 44-14-361 is 
that action must be brought by the laborer 
or materialman against the person with 
whom the debt was contracted, either the 
owner or the contractor, as the case may 
be, within 12 months from the time the 
debt became due. Allied Asphalt Co. v. 
Cumbie, 134 Ga. App. 960, 216 S.E.2d 
659, 1975 Ga. App. LEXIS 2228 (1975). 

Section must be followed in com- 
mencing action on lien. — Where the 
plaintiff materialman does not commence 
an action on its lien according to the 
provisions and requirements of this sec- 
tion, one of the conditions precedent to 
foreclosing a lien under O.C.G.A. § 44-14- 
530 is absent and the plaintiff material- 
man cannot prevail. Ben O’Callaghan Co. 
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v. Schmincke, 376 F. Supp. 1361, 1974 
U.S. Dist. LEXIS 8116 (D. Ga. 1974). 

Where no action predicated upon 
claim of lien instituted in 12 months, 
no lien created upon the real estate and 
building as against the title of the claim- 
ant. Kwilecki v. Young, 180 Ga. 602, 180 
S.E. 137, 1935 Ga. LEXIS 501 (1935). 

Plaintiffs failure to file notice of 
action against contractor renders its 
claim of lien unenforceable. Hancor, 
Inc. v. Fleming Farms, Inc., 155 Ga. App. 
579, 271 S.E.2d 712, 1980 Ga. App. LEXIS 
2685 (1980). 

Materialman’s failure to file notice of 
action against contractor in county in 
which claim of lien was filed when action 
was brought in another county, in accor- 
dance with this section, renders claim of 
lien unenforceable. Hancor, Inc. v. Flem- 
ing Farms, Inc., 155 Ga. App. 579, 271 
S.E.2d 712, 1980 Ga. App. LEXIS 2685 
(1980). 

Failure to perfect lien vitiates lien. 
— Before the rendition of a judgment in 
favor of a materialman’s lien claimant the 
claimed lien is only inchoate, and the 
failure of the claimant to perfect the lien 
as provided by this section vitiates it, not 
only as against third persons, but as 
against the claimant. Carter-Moss Lum- 
ber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

Section deals with actions against 
contractors, not owners. — The provi- 
sions of this section relate to the action 
against the contractor rather than an ac- 
tion against the owner to enforce the lien. 
Montgomery v. Richards Bldg. Materials, 
Inc., 122 Ga. App. 472, 177 S.E.2d 507, 
1970 Ga. App. LEXIS 910 (1970). 

Former paragraph (8) of this section 
relates only to an action against the con- 
tractor, so far as recovery of a personal 
judgment is concerned. Robinson v. Reese, 
175 Ga. 574, 165 S.E. 744, 1932 Ga. 
LEXIS 293 (1932). 

The beginning of former paragraph (3) 
of this section, which sets forth the time 
limitations for the commencement of ac- 
tions, applies only to actions brought 
against contractors and not to actions 
against the owner of the real estate. The 
notice required to be filed in regard to the 
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commencement of such action is notice of 
the commencement of an action against 
the contractor, not the landowner. Hancor, 
Inc. v. Fleming Farms, Inc., 155 Ga. App. 
579, 271 S.E.2d 712, 1980 Ga. App. LEXIS 
2685 (1980). 

The requirement of former paragraph 
(3) of this section as to the time within 
which an action may be commenced re- 
lates to the materialman’s action against 
the contractor and not to the action 
against the owner of the real estate. Buck 
v. Tifton Mfg. Co., 4 Ga. App. 695, 62 S.E. 
107, 1908 Ga. App. LEXIS 511 (1908); 
Adair Mtg. Co. v. Allied Concrete Enters., 
Inc., 241 Ga. 121, 243 S.E.2d 888, 1978 
Ga. LEXIS 893 (1978). 

The requirement of this section as to the 
time within which the action shall be 
commenced relates to the action in perso- 
nam against the contractor and not to the 
subsequent proceeding against the land- 
owner. Southern Ry. v. Crawford & Slaten 
Co., 46 Ga. App. 424, 167 S.E. 756, 1933 
Ga. App. LEXIS 82 (1933), affd, 178 Ga. 
450, 173 S.E. 91, 1934 Ga. LEXIS 73 
(1934). 

Where action against contractor 
timely, action against owner need not 
be commenced within 12 months. — 
Where material for the improvement of 
real estate was furnished, not directly to 
the owner, but to a contractor, and where 
the materialman, after complying with 
the contract and recording the lien as 
prescribed by law, instituted against the 
contractor an action for the recovery of the 
claim within 12 months from the time the 
same became due, and recovered a judg- 
ment in such action, it is not essential to 
the foreclosure of the lien against the real 
estate that the materialman should also 
institute an action against the owner for 
that purpose within 12 months from the 
maturity of the claim. Southern Ry. v. 
Crawford & Slaten Co., 178 Ga. 450, 173 
S.E. 91, 1934 Ga. LEXIS 73 (1934). 

Reason time limitation does not ap- 
ply to foreclosure against owner. — 
The requirement of this section as to the 
time within which the action shall be 
commenced relates to the action in perso- 
nam against the contractor, and not to the 
action against the owner of the real estate. 
If this were not true, the right of the 
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materialman to foreclose the lien against 
the real estate might be wholly defeated, 
without fault on the materialman’s part, 
by such delay in the trial of the action 
against the contractor as to make it im- 
possible to commence foreclosure proceed- 
ings against the owner within 12 months 
from the time when the claim became due. 
Southern Ry. v. Crawford & Slaten Co., 
178 Ga. 450, 173 S.E. 91, 1934 Ga. LEXIS 
73 (1934). 

Timely action against one party 
does not stop running of limit as to 
other parties. — The 12-month limita- 
tion in this section applies against the 
owner of the land, and not merely other 
contractors who become indebted with re- 
spect to work on the land, so that a timely 
action against one individual does not 
stop the 12-month limit running with re- 
spect to the remaining parties. Whitley 
Constr. Co. v. Carlyle Real Estate Ltd. 
Partnership-72, 137 Ga. App. 113, 222 
S.E.2d 895, 1975 Ga. App. LEXIS 1216 
(1975). 

Where work as well as supplies are 
provided, timeliness of lien depends 
on completion date. — Where a com- 
pany was more than a mere supplier in 
that it is engaged to do a certain specified 
job or work, the decisive factor in whether 
or not it files a timely lien is the point in 
time it completes its work. Sears Roebuck 
& Co. v. Superior Rigging & Erecting Co., 
120 Ga. App. 412, 170 S.E.2d 721, 1969 
Ga. App. LEXIS 796 (1969). 

Agreement cannot extend time for 
bringing action. — A mere agreement to 
extend the date by which an action must 
be brought, once established, will not op- 
erate to extend the time for bringing the 
action for recovery of the amount of the 
claim. Home Mart Bldg. Ctrs., Inc. v. 
Jones, 133 Ga. App. 822, 212 S.E.2d 476, 
1975 Ga. App. LEXIS 2303 (1975), over- 
ruled, Dixie Lime & Stone Co. v. Ryder 
Truck Rental, Inc., 140 Ga. App. 188, 230 
S.E.2d 322, 1976 Ga. App. LEXIS 1397 
(1976). 

Date by which action on running 
account must be brought. — A debt for 
work done and materials furnished by a 
mechanic becomes “due,” within the 
meaning of the lien laws, when the me- 
chanic has completed performance of the 
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contract, or after the last item of work and 
materials has been entered on a running 
account, and, unless actual or construc- 
tive notice is given of any contractual 
provisions for an extension of credit to the 
owner, or for some other time when the 
debt shall become due, such provisions are 
ineffective to extend the time within 
which action must be brought against the 
person with whom the debt was con- 
tracted, in order to enforce the lien 
against the property itself in the posses- 
sion of subsequent purchasers. Bryant v. 
Jones, 90 Ga. App. 314, 83 S.E.2d 46, 1954 
Ga. App. LEXIS 695 (1954). 

Renewal of dismissed action. — Ifa 
materialman forecloses within 12 months 
and dismisses the action, it cannot be 
renewed within six months thereafter, un- 
less the renewal is also within 12 months 
of the maturity of the claim. Chamblee 
Lumber Co. v. Crichton, 186 Ga. 391, 71 
S.E. 673, 1911 Ga. LEXIS 554 (1911). 

Day on which claim for materials 
comes due is to be counted in comput- 
ing the 12 months. David v. Marbut-Wil- 
liams Lumber Co., 32 Ga. App. 157, 122 
S.E. 906, 1924 Ga. App. LEXIS 319 (1924). 

For case where exact date of 
completion unknown, see Young v. 
Landers, 31 Ga. App. 59, 119 S.E. 464, 
1923 Ga. App. LEXIS 724 (1923). 

When notice of filing of action 
against contractor not mandatory. — 
In some instances, notice of the filing of an 
action against the contractor would not be 
mandatory, e.g., where the contractor has 
died, absconded or is otherwise not subject 
to service of process, or where the contrac- 
tor has been adjudicated a bankrupt, or 
where after the filing of the action no final 
judgment can be obtained by reason of 
death or adjudication of bankruptcy. Han- 
cor, Inc. v. Fleming Farms, Inc., 155 Ga. 
App. 579, 271 S.E.2d 712, 1980 Ga. App. 
LEXIS 2685 (1980). 

The remedy of the materialman is com- 
plete and it is immaterial whether or not 
the contractor returns to the jurisdiction 
of the court within 12 months. In such 
event, it is not incumbent upon the mate- 
rialman to serve such returning contrac- 
tor. Cowart v. Reeves, 80 Ga. App. 161, 55 
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S.E.2d 911, 1949 Ga. App. LEXIS 798 
(1949). 


Insolvency, Absconding, and Other 
Actions of Contractor or 
Subcontractor 


Purpose of former paragraph (4) of 
section. — The history of former para- 
graph (4) of this section evinces a legisla- 
tive intent to avoid the harsh result of a 
materialman being deprived of a lien 
through no fault of the materialman’s own 
by virtue of the bankruptcy, etc., of the 
contractor. Melton v. Pacific S. Mtg. Trust, 
241 Ga. 589, 247 S.E.2d 76, 1978 Ga. 
LEXIS 1054 (1978). 

Meaning of amendment adding 
term “subcontractor.” — Former para- 
graph (4) of this section was amended by 
adding the word “subcontractor” after 
“contractor” in each of the instances 
therein set out, thus indicating the inten- 
tion to keep the language of the paragraph 
intact but to extend it both to contractors 
and subcontractors. Athens Elec. Supply 
Co. v. Delta Oil, Inc., 101 Ga. App. 515, 
114 S.E.2d 289, 1960 Ga. App. LEXIS 917 
(1960). 

“Owner” includes owner of lease- 
hold estate. — The word “owner,” as used 
in former paragraph (4) of this section, is 
sufficiently comprehensive to include the 
owner of a leasehold estate. Bennett Iron 
Works, Inc. v. Underground Atlanta, Inc., 
130 Ga. App. 653, 204 S.E.2d 331, 1974 
Ga. App. LEXIS 1218 (1974). 

Judgment generally prerequisite to 
foreclosure. — There can be no valid 
foreclosure of a materialman’s lien for 
material furnished to a contractor and 
used in improving the real estate of an- 
other person against which the lien is 
claimed in the absence of a judgment in 
favor of the materialman against the con- 
tractor for the price or value of such ma- 
terial. Smith v. Walker, 194 Ga. 586, 22 
S.E.2d 160, 1942 Ga. LEXIS 630 (1942). 

Except as provided in former paragraph 
(4) of this section, there can be no valid 
foreclosure of a materialman’s lien with- 
out a judgment against the contractor. 
Ayers v. Baker, 216 Ga. 132, 114 S.E.2d 
847, 1960 Ga. LEXIS 409 (1960). 

Without a judgment against the general 
contractor, liens cannot be foreclosed on 
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the owner’s property. McDonough Constr. 
Co. v. McLendon Elec. Co., 242 Ga. 510, 
250 S.E.2d 424, 1978 Ga. LEXIS 1270 
(1978). 

In the absence of certain specified ex- 
ceptions, the plaintiff materialman in an 
action to foreclose a materialman’s lien 
must bring an action against the contrac- 
tor to whom the labor and materials were 
furnished as a condition precedent to es- 
tablishing a right to foreclosure. Liggett v. 
Harper, 151 Ga. App. 616, 260 S.E.2d 735, 
1979 Ga. App. LEXIS 2662 (1979). 

Judgment must be alleged. — Where 
material has been furnished to a contrac- 
tor or subcontractor for the improvement 
of real estate, in an action against the 
owner to foreclose a materialman’s lien on 
such real estate, the plaintiff material- 
man must allege, in addition to other 
essentials, that the materialman has 
brought an action against the contractor 
or subcontractor, as the case may be, to 
whom the material was furnished, and, 
unless the case is one within the excep- 
tions enumerated under this section, that 
a judgment against such contractor has 
been obtained. Chambers Lumber Co. v. 
Martin, 112 Ga. App. 826, 146 S.E.2d 529, 
1965 Ga. App. LEXIS 844 (1965). 

Unless the case falls within one of the 
exceptions enumerated under this section, 
in an action to foreclose a materialman’s 
lien on real estate, plaintiff materialman 
must show that plaintiff has brought an 
action against the contractor or subcon- 
tractor, as the case may be, to whom the 
material was furnished. Tri-State Culvert 
Mfg., Inc. v. Crum, 139 Ga. App. 448, 228 
S.E.2d 403, 1976 Ga. App. LEXIS 1840 
(1976); Rochester v. Dixon’s Concrete 
Prods., Inc., 154 Ga. App. 239, 267 S.E.2d 
819, 1980 Ga. App. LEXIS 2108 (1980). 

Must be express judgment for price 
of materials. — An express judgment for 
the price of materials must be shown in 
order to comply with the provisions of 
former paragraph (4) of this section, 
rather than a judgment on a note which 
includes the purchase price of the materi- 
als. Brooks v. West Lumber Co., 88 Ga. 
App. 510, 77 S.E.2d 43, 1953 Ga. App. 
LEXIS 1124 (1953). 

Section is unambiguous as to requi- 
sites for foreclosing lien directly 
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against owner’s property without the 
necessity of judgment against the contrac- 
tor and does not provide that before a 
materialman can proceed directly against 
the property of the owner, it must also 
appear that the contractor is either insol- 
vent or does not have assets within the 
jurisdiction of the court. Levin v. O’Neill 
Mfg. Co., 96 Ga. App. 43, 99 S.E.2d 343, 
1957 Ga. App. LEXIS 500 (1957). 

Effect of former paragraph (7) on 
former paragraph (4) of section. — 
Former paragraph (7) of this section, 
which deals with making contractors or 
subcontractors parties, and with interven- 
tions by these persons when not named as 
parties, had the effect of repealing the 
provisions of former paragraph (4) as to 
the requirement that except in the situa- 
tions therein set out the owner of property 
could not be sued without first or concur- 
rently suing the contractor. Athens Elec. 
Supply Co. v. Delta Oil, Inc., 101 Ga. App. 
515, 114 S.E.2d 289, 1960 Ga. App. LEXIS 
917 (1960). 

Section applies to resident and 
nonresident contractors who ab- 
scond. — Former paragraph (4) of this 
section does not apply only to resident 
contractors of this state who abscond, but 
also applies to a nonresident and one who 
has no permanent residence. Cowart v. 
Reeves, 80 Ga. App. 161, 55 S.E.2d 911, 
1949 Ga. App. LEXIS 798 (1949). 

Contractor to whom materials are 
furnished can be owner. — Under for- 
mer paragraph (4) of this section there is 
no requirement that the contractor to 
whom the materials are furnished be a 
person other than the owner. Reynolds v. 
Magbee Bros. Lumber & Supply Co., 117 
Ga. App. 252, 160 S.E.2d 531, 1968 Ga. 
App. LEXIS 1051, rev’d, 224 Ga. 379, 162 
S.E.2d 327, 1968 Ga. LEXIS 788 (1968). 

Extent of owner’s liability to mate- 
rialman after contractor abandons 
contract. — In an action by a material- 
man, who has furnished materials to a 
contractor to improve real estate of an 
owner to foreclose a lien, the maximum 
liability of such owner to such material- 
man is fixed by the contract price between 
such owner and such contractor. The 
abandonment by the contractor of the con- 
tract does not constitute a defense on 
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behalf of the defendant owner as to mate- 
rials actually used in the improvement of 
the premises, unless the owner after such 
abandonment by the contractor has the 
improvements provided for in the contract 
completed, thus forming the basis for an 
additional lien to attach against the own- 
er’s property. Tumlin v. Wilson, 108 Ga. 
App. 273, 132 S.E.2d 815, 1963 Ga. App. 
LEXIS 605 (1963). 

Where contractor absconds, mate- 
rialman need not obtain judgment be- 
fore enforcing lien. — Where the con- 
tractor to whom materials are furnished 
for the improvement of an owner’s prop- 
erty absconds from the state within 12 
months from the date the materials were 
furnished, so that personal jurisdiction 
cannot be obtained of the contractor in an 
action for the cost of the materials, the 
materialman is relieved of the necessity of 
obtaining judgment against the contractor 
as a prerequisite to enforcing a lien 
against the property improved. Levin v. 
O’Neill Mfg. Co., 96 Ga. App. 43, 99 S.E.2d 
343, 1957 Ga. App. LEXIS 500 (1957). 

Materialman need not allege that 
contractor is insolvent. — In a proceed- 
ing where it is alleged that the contractor 
within 12 months of the furnishing of the 
material has absconded from the limits of 
the state and was at the time of the filing 
of the complaint still without the limits of 
the state so that no personal jurisdiction 
can be had of the contractor, it is not 
necessary for the plaintiff materialman to 
also allege, that the contractor is insolvent 
or that the contractor does not have prop- 
erty and assets in the jurisdiction of the 
court sufficient to pay the plaintiff the 
amount alleged to be due. Levin v. O’Neill 
Mfg. Co., 96 Ga. App. 43, 99 S.E.2d 348, 
1957 Ga. App. LEXIS 500 (1957). 

Marshal’s nun est inventus not 
proof of abscondence. — One of the 
prerequisites for enforcing a lien directly 
against the property is a showing that the 
contractor has absconded, died, left the 
state or gone bankrupt. A marshal’s non 
est inventus is not proof that contractor 
has absconded. Q.S. King Co. v. Minter, 
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124 Ga. App. 517, 184 S.E.2d 594, 1971 
Ga. App. LEXIS 1001 (1971). 

Cost of completing work deducted 
from contract price when contractor 
abandons contract. — Where a contrac- 
tor abandons a contract, the cost of com- 
pleting the work is to be deducted from 
the contract price in order to ascertain the 
amount up to which the subcontractors 
may claim liens. If such deductions, to- 
gether with payments previously made to 
the contractor, equal or exceed the entire 
contract price, then the subcontractors 
and materialmen have no lien, since there 
is nothing due under the contract. The 
owner is required to show that the sums 
paid to the contractor were properly ap- 
propriated to materialmen and laborers or 
that the contractor’s statutory affidavit 
concerning such indebtedness had been 
obtained. Jones Mercantile Co. v. Lyn- 
Har, Inc., 245 Ga. 812, 267 S.E.2d 251, 
1980 Ga. LEXIS 945 (1980). 

Effect of bankruptcy under subsec- 
tion. — Under former paragraph (4) of 
this section, bankruptcy relieves the lien- 
holder from the necessity of obtaining a 
judgment against the contractor prior to 
proceeding against the “owner of the prop- 
erty.” Bennett Iron Works, Inc. v. Under- 
ground Atlanta, Inc., 130 Ga. App. 653, 
204 S.E.2d 331, 1974 Ga. App. LEXIS 
1218 (1974). 

Bankruptcy does not discharge 
valid inchoate liens. — The purpose of 
lien statutes is to give the furnisher of 
labor and material a claim upon the 
owner; to compel the owner at the owner’s 
peril to withhold final payment until the 
owner has received assurance from the 
contractor that the owner has paid all 
material and labor claims, which are or 
which may be perfected into liens, and 
bankruptcy does not discharge valid liens 
any more when, though inchoate and in 
the process of completion, they are in good 
standing when bankruptcy comes, than 
when every required step has already 
been taken. When bankruptcy super- 
venes, it does not take from laborers and 
materialmen funds devoted to their 
claims, to appropriate them to the general 
creditors, merely because of some step in 
the procedure, which there is still time to 
take, has not been taken. Cutler-Hammer, 
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Inc. v. Wayne, 101 F.2d 823, 1939 U.S. 
App. LEXIS 4457 (5th Cir.), cert. denied, 
307 U.S. 635, 59 S. Ct. 1031, 83 L. Ed. 
1517, 1939 U.S. LEXIS 1072 (1939). 

Lienholder need not file prior to 
bankruptcy. — The portion of this sec- 
tion which states “if such contractor ... 
shall be adjudicated a bankrupt” does not 
require that action be filed by the lien- 
holder against the contractor prior to the 
contractor’s bankruptcy if further action 
is to be maintained. Taylor v. Mateer & 
Co., 117 Ga. App. 565, 161 S.E.2d 394, 
1968 Ga. App. LEXIS 1140 (1968). 

Lien is preserved when material- 
man timely files claim in bankruptcy 
court. — Materialman commences an ac- 
tion within the meaning of former para- 
graph (4) of this section when the mate- 
rialman files a claim in a bankruptcy 
proceeding. Where a lien claim is asserted 
in bankruptcy proceedings under state 
statutes which provide that the lien is not 
preserved unless positive action to enforce 
it has been commenced in the state court 
within a definite period, it is not necessary 
for the claimant to file action in the state 
court if the lien is asserted in the bank- 
ruptcy court within the statutory time. 
The assertion of the claim in the bank- 
ruptcy court within the period requisite 
under the state statute is the equivalent 
of filing other proceedings for enforce- 
ment. Melton v. Pacific S. Mtg. Trust, 241 
Ga. 589, 247 S.E.2d 76, 1978 Ga. LEXIS 
1054 (1978). 

Materialman may bring action 
against bankrupt contractor in lieu 
of foreclosure. — Where a contractor is 
adjudicated a bankrupt within the 12- 
month period following the date that the 
claim becomes due, the materialman is 
not relegated to foreclosure against the 
property in an action against the owner 
commenced within the 12 months. By al- 
lowing the materialman to bypass the 
requirement of commencing an action 
against the contractor when such an ac- 
tion is not feasible and to proceed directly 
to foreclosure of the lien, the General 
Assembly did not intend to deprive the 
materialman of the right to proceed under 
the basic statutory provision to perfect a 
lien by commencing an action against the 
contractor within 12 months. Melton v. 
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Pacific S. Mtg. Trust, 241 Ga. 589, 247 
S.E.2d 76, 1978 Ga. LEXIS 1054 (1978). 

Claims not invalid merely because 
actions were not begun before con- 
tractor went bankrupt. — Where ma- 
terialmen and laborers complied with pro- 
visions of section, except for 
commencement of an action for the recov- 
ery of the amount of their claims within 12 
months from the time the same became 
due, at the time of the bankruptcy of the 
contractor the claims to liens were not 
invalid because the claimants had not 
commenced such action, prior to the su- 
pervention of bankruptcy. Cutler-Ham- 
mer, Inc. v. Wayne, 101 F.2d 823, 1939 
U.S. App. LEXIS 4457 (5th Cir.), cert. 
denied, 307 U.S. 635, 59 S. Ct. 1031, 83 L. 
Ed. 1517, 1939 U.S. LEXIS 1072 (1939). 

When contractor bankrupt, claim 
filed within 12 months after amount 
due satisfies requirements. — The fil- 
ing by a materialman of a claim in the 
contractor’s bankruptcy proceeding 
within 12 months from the time the 
amount becomes due satisfies the require- 
ment of former paragraph (4) of this sec- 
tion for commencement of an action for 
the recovery of the amount of the claim of 
lien. Melton v. Pacific S. Mtg. Trust, 241 
Ga. 589, 247 S.E.2d 76, 1978 Ga. LEXIS 
1054 (1978). 

Effect of owner’s deposit of con- 
tract price in bankruptcy court. — 
The statutory provision for commencing 
an action for the recovery of amounts 
claimed for provision of material and la- 
bor within 12 months from time claim 
becomes due is for the benefit and security 
of the owner, and where, upon bankruptcy 
of contractors to whom materials and la- 
bor provided the owner has deposited the 
contract price in the bankruptcy court, 
under an agreement that the owner and 
the building should be released and the 
deposit funds should be claimed against in 
lieu of the building and the owner, the 
owner has given to the filing of claims 
against the deposit in the bankruptcy 
court the effect of an action against the 
contractor, or at least, by consenting to 
and arranging for that procedure, the 
owner has waived the requirement of such 
action. Cutler-Hammer, Inc. v. Wayne, 101 
F.2d 823, 1939 U.S. App. LEXIS 4457 (5th 
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Cir.), cert. denied, 307 U.S. 635, 59 S. Ct. 
1031, 83 L. Ed. 1517, 1939 U.S. LEXIS 
1072 (1939). 

Twelve-month period for commenc- 
ing proceedings not tolled by bank- 
ruptcy provisions. — The 12-month pe- 
riod for commencing proceedings for 
enforcement of liens provided by this sec- 
tion is a condition precedent to perfecting 
a substantive right and hence not affected 
by the Bankruptcy Act of 1898, 11 U.S.C. 
§ 29(e) (see Bankruptcy Reform Act of 
1978, 11 U.S.C. § 108) regarding tolling of 
statutes of limitations. Lee v. Stokes, 135 
Ga. App. 642, 218 S.E.2d 654, 1975 Ga. 
App. LEXIS 1768 (1975). 


Foreclosure Proceedings 


Function of a foreclosure action is 
not to establish for the first time when and 
what materials were furnished for a par- 
ticular job. It is not an action in personam, 
when the contractor is not a party and the 
purpose is merely to absolutely establish a 
special lien against the property involved, 
and no general verdict and judgment can 
be obtained therein against the owner. 
Although the initial action against the 
contractor is in personam, the foreclosure 
suit against the owner is strictly in rem. 
Chambers Lumber Co. v. Gilmer, 60 Ga. 
App. 832, 5 S.E.2d 84, 1939 Ga. App. 
LEXIS 186 (1939). 

Pleadings and evidence relating to 
judgment need not be set out in fore- 
closure proceedings. — Although a 
judgment is a condition precedent to re- 
covery against the property owner, under 
the provisions of this section, it is not the 
cause of action, nor the basis of the relief 
prayed, in such manner as to make it 
necessary to set out the pleadings, evi- 
dence, or judgment of such former action 
in the foreclosure proceedings. Brooks v. 
West Lumber Co., 88 Ga. App. 510, 77 
S.E.2d 43, 1953 Ga. App. LEXIS 1124 
(1953). 

Liability for obligation created in 
first action against contractor. — It is 
only in the required first action by a 
materialman against the contractor that 
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the adjudication is made as to items fur- 
nished and the amount due with respect 
to a particular contract. As to the contrac- 
tor, the obligation is primary. As to the 
owner, it is collateral only and conditioned 
on the recording by the materialman of a 
claim of lien within the statutory period, 
unless privity exists between the mate- 
rialman and the owner which allows the 
materialman to establish a lien and fore- 
close in same action. Ben O’Callaghan Co. 
v. Schmincke, 376 F. Supp. 1361, 1974 
U.S. Dist. LEXIS 8116 (D. Ga. 1974). 

Effect of provisions as to proper, 
but not necessary, parties. — That part 
of former paragraph (7) of this section 
which designates a subcontractor as a 
proper but not a necessary party, and 
another clause which designates a con- 
tractor as a proper but not a necessary 
party, does not mean that the material- 
man may sue the owner directly without 
joining either the contractor or subcon- 
tractor, and without having obtained a 
prior judgment against either the contrac- 
tor or subcontractor, and without having 
shown any of the reasons for the material- 
man’s failure to do so sanctioned by for- 
mer paragraph (4) of this section. Athens 
Elec. Supply Co. v. Delta Oil, Inc., 101 Ga. 
App. 515, 114 S.E.2d 289, 1960 Ga. App. 
LEXIS 917 (1960). 

Owner’s contention that pleadings 
omitted other parties defendant. — 
Where under defendant owner’s plead- 
ings, in an action by a materialman seek- 
ing payment for material furnished for 
use in improving real estate, it was admit- 
ted that the materialman contracted with 
defendant contractor and such pleadings 
were not withdrawn, the contention on 
appeal that contractor had a partner who 
was neither sued or shown to be in that 
class of persons which the plaintiff mate- 
rialman need not have sued, is without 
merit. Grigsby v. Fleming, 96 Ga. App. 
664, 101 S.E.2d 217, 1957 Ga. App. LEXIS 
657 (1957). 

Objection to new parties in foreclo- 
sure proceeding waived if not raised 
until appeal. — While a lien foreclosure 
proceeding is strictly statutory, and the 
requirements of this section must be sub- 
stantially followed, and while in a purely 
legal proceeding new parties cannot be 
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added over objection unless the statute 
specifically provides for such procedure, it 
is also the rule that where a new party has 
in fact been added without objection, the 
court, on appeal, will not consider an 
objection on this ground raised for the 
first time but will consider it to have been 
waived. Athens Elec. Supply Co. v. Delta 
Oil, Inc., 101 Ga. App. 515, 114 S.E.2d 
289, 1960 Ga. App. LEXIS 917 (1960). 

In lien foreclosure materialman 
must distinguish between an indi- 
vidual and the individual’s corpora- 
tion and must bring an action against the 
correct account debtor. Tri-State Culvert 
Mfg., Inc. v. Crum, 139 Ga. App. 448, 228 
S.E.2d 403, 1976 Ga. App. LEXIS 1840 
(1976). 

Elements of contract which mate- 
rialman must show to obtain lien. — 
To establish and foreclose a lien on the 
owner’s property it is never enough 
merely to show that the supplies which 
the materialman furnished were fur- 
nished for the purpose of, and in fact used 
in improving the owner’s property. It must 
be shown also that the owner contracted 
with someone for these supplies to be 
furnished; that the person to whom the 
plaintiff furnished them was connected 
with that contract, and that the value of 
the material was within the contract price 
to which the owner agreed. Athens Elec. 
Supply Co. v. Delta Oil, Inc., 101 Ga. App. 
515, 114 S.E.2d 289, 1960 Ga. App. LEXIS 
917 (1960). 

Amount due lienholder is essential 
element to be proved to recover on 
lien. — One of the things most necessary 
to be proved in order for the lien to be 
perfected, foreclosed, and the judgment 
enforced, is the amount, by which is 
meant not just the amount of money ow- 
ing by the lienee to the lienholder, but the 
amount to which the lienholder is entitled 
as a lien on the property as improved. 
Jackson’s Mill & Lumber Co. v. Holliday, 
108 Ga. App. 663, 134 S.E.2d 563, 1963 
Ga. App. LEXIS 742 (1968). 

Action on personal note provides 
no basis for calculating amount due 
on foreclosure. — Although the action 
required by this section can take any form 
which will give a legitimate basis for cal- 
culation of a particular sum which the 
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lienor is entitled to foreclose, an action on 
a personal note does not provide such a 
basis. Proof of the personal note gives no 
basis for a determination of what amount, 
if any, of the note is attributable to the 
defendant’s property. Ben O’Callaghan 
Co. v. Schmincke, 376 F. Supp. 1361, 1974 
U.S. Dist. LEXIS 8116 (D. Ga. 1974). 

Lienholder must show materials 
delivered were used in construction. 
— Where it is shown that the materials 
were delivered to the premises of the 
owner, a lienholder may recover only if the 
lienholder shows the specific material was 
actually used in the construction of the 
building. Jackson’s Mill & Lumber Co. v. 
Holliday, 108 Ga. App. 663, 134 S.E.2d 
563, 1963 Ga. App. LEXIS 742 (1963). 

Effect of claim which shows mate- 
rial delivered to different person 
than party named in complaint. — 
Where a materialman’s claim of lien at- 
tached to a complaint shows that plaintiff 
materialman furnished materials to a 
party different from the party named on 
the face of the complaint, action against 
the party named in the claim of lien is a 
condition precedent to foreclosure against 
the party named on the face of the com- 
plaint. Brockett Rd. Apts. v. Georgia Pac. 
Corp., 188 Ga. App. 198, 225 S.E.2d 771, 
1976 Ga. App. LEXIS 2103 (1976). 

Contractor’s complaint not dis- 
missed for failure to allege that con- 
tractor paid for labor and materials. 
— In an action by a contractor to foreclose 
a materialman’s lien against the owner of 
real estate under the provisions of this 
section, the complaint is not subject to 
demurrer (now motion to dismiss) because 
the contractor fails to allege that the con- 
tractor has paid for all labor and materi- 
als used in the construction of the house 
which the contractor erected under con- 
tract with the owner. Scott v. Williams, 
111 Ga. App. 735, 143 S.E.2d 16, 1965 Ga. 
App. LEXIS 1079 (1965). 

Allegations which are not required 
in foreclosure proceedings. — In a 
proceeding to foreclose a materialman’s 
lien for material furnished a contractor in 
the improvement of real estate, it is not 
necessary to allege that the contractor 
had completed the contract with the 
owner of the premises, or that such owner 
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had not paid the contractor for the im- 
provements made, upon the sworn state- 
ment that the contractor had paid for the 
materials used. Arnold v. Farmers’ Exch., 
123 Ga. 731, 51 S.E. 754, 1905 Ga. LEXIS 
588 (1905). 

Proper situs for foreclosure and 
process. — While a laborer can foreclose 
a statutory lien either in the county of the 
employer’s residence or where the employ- 
er’s property upon which the lien is to be 
foreclosed may be, the process should be 
made returnable to the proper court of the 
county of the defendant’s residence, if the 
defendant resides in this state, and the 
issue made by a counteraffidavit of the 
defendant employer should be returned to 
and tried in that court. Jackson v. Taylor, 
49 Ga. App. 261, 175 S.E. 259, 1934 Ga. 
App. LEXIS 353 (1934). 

Property owner can force all simi- 
lar lienholders to interplead. — A 
property owner may not defend against 
the lien of a laborer or materialman by 
showing that there are existing claims or 
liens of others in like circumstances, but 
the owner may force all such materialmen 
to interplead, placing the owner in the 
position of a stakeholder to the fund. Scott 
v. Williams, 111 Ga. App. 735, 143 S.E.2d 
16, 1965 Ga. App. LEXIS 1079 (1965). 

Foreclosure may be joined to action 
against contractual debtor. — It is 
permissible in the action against the con- 
tractual debtor described in former para- 
graph (3) of this section to join therein the 
foreclosure of the lien either originally or 
by amendment thereto, provided venue is 
obtainable. Logan Paving Co. v. Liles Con- 
str. Co., 141 Ga. App. 81, 232 S.E.2d 575, 
1977 Ga. App. LEXIS 1773 (1977). 

Foreclosure action can be brought 
concurrently with action against con- 
tractor. — Before a lien can be foreclosed 
for materials furnished to a contractor, 
there must be a valid judgment against 
the contractor for the price of the mate- 
rial, but the two actions may be brought 
concurrently. West Lumber Co. v. Ader- 
hold, 90 Ga. App. 255, 82 S.E.2d 670, 1954 
Ga. App. LEXIS 676 (1954). 

Owner’s defenses. — In an action by a 
materialman to foreclose a lien for mate- 
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rial furnished a contractor for the im- 
provement of real estate of others, the 
owners of such real estate may defend by 
showing that they have paid the full con- 
tract price to the contractor and that the 
money paid has been applied by the con- 
tractor to the settlement of debts incurred 
in the performance of the contract, which 
would have been liens upon the property 
improved. Ingram v. Barfield, 80 Ga. App. 
276, 55 S.E.2d 725, 1949 Ga. App. LEXIS 
821 (1949). 

Immediate payment is only defense 
to proper claim. — This section seems 
clearly to require that the only defense 
possible against a lien that is properly 
filed is actual payment, not a commitment 
for payment in the future. Melton v. Lowe, 
117 Ga. App. 783, 161 S.E.2d 912, 1968 
Ga. App. LEXIS 1234 (1968). 

Materialman need not negate own- 
er’s defenses when enforcing lien. — 
The materialman derives a lien from the 
statute, and in its enforcement the mate- 
rialman is not required to allege anything 
more than that the claim comes within the 
provisions of the statute and that the 
materialman has complied with its terms 
in asserting the lien. It is not essential 
that the plaintiff materialman should ne- 
gate the defenses which the statute per- 
mits to be interposed by the owner of the 
premises improved. Scott v. Williams, 111 
Ga. App. 735, 143 S.E.2d 16, 1965 Ga. 
App. LEXIS 1079 (1965). 

Proper method for objection to pre- 
mature action. — Where an action is 
prematurely brought, if the defect appears 
on the fact of the complaint objection may 
be made by specific demurrer (now motion 
to dismiss) or by a plea in abatement, and, 
if it does not so appear, by a proper plea in 
abatement, or by motion for nonsuit at the 
proper time. It is not a matter for general 
demurrer (now motion to dismiss) which 
merely asserts that the complaint sets out 
no cause of action. Brandwein v. Green- 
field, 104 Ga. App. 608, 122 S.E.2d 316, 
1961 Ga. App. LEXIS 748 (1961). 

Where waiver of owner’s right to 
object to lien presumed. — An owner 
who resists foreclosure upon the ground 
that the material was not such as pro- 
vided for by the contract may waive the 
right to assert this defense, and thereby 
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be estopped to dispute evidence on the 
part of the materialman to the contrary. 
Acceptance and use of such material with- 
out objection or complaint, and payment 
therefor to another instead of to the ma- 
terialman, will authorize the conclusion 
that the owner waived the right and was 
estopped. Rylander v. Koppe & 
Steinichen, 162 Ga. 300, 133 S.E. 236, 
1926 Ga. LEXIS 167 (1926). 

Estoppel of owner to contend mate- 
rials not used to improve property. — 
Where a materialman furnishes and de- 
livers materials to the owner’s premises in 
reliance on the owner’s representation 
that the material is intended to be used 
for the improvement of the property, the 
owner is estopped, as between the parties, 
to contend that it was not in fact so used. 
Jacksons Mill & Lumber Co. v. Holliday, 
108 Ga. App. 663, 134 S.E.2d 563, 1963 
Ga. App. LEXIS 742 (1963). 

Lienholder need not allege precise 
date and time material or labor was 
provided. — It is not absolutely neces- 
sary for the plaintiff supplier, suing to 
foreclose a materialmen’s and laborer’s 
lien, to allege the precise minute or hour 
or day the labor and materials were fur- 
nished and materials installed, but it is 
sufficient to allege that these things took 
place within such a definite period as 
would show that the lien was recorded in 
time, even though the exact date or hour 
cannot be alleged. Pickard v. Gregory, 88 
Ga. App. 475, 76 S.E.2d 860, 1953 Ga. 
App. LEXIS 1113 (1953). 

Effect of payment of judgment ob- 
tained by materialman or subcon- 
tractor. — As between the owner and the 
prime contractor all payments under the 
contract are credited to the owner, and 
payment of a judgment obtained by a 
materialman or subcontractor who has 
first recovered in an action against the 
prime contractor and then foreclosed a 
lien against the premises is the equivalent 
of payment to the contractor in determin- 
ing whether the owner has paid the con- 
tract price. Scott v. Williams, 111 Ga. App. 
735, 143 S.E.2d 16, 1965 Ga. App. LEXIS 
1079 (1965). 

Facts in written instrument prevail 
over party’s allegations in pleading. 
— Where a party relies on a written 
instrument as the basis of an action, and 
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attaches a copy of the instrument as an 
exhibit, the facts shown in the exhibit will 
prevail over the allegations of the party in 
the pleading. Brockett Rd. Apts. v. Georgia 
Pac. Corp., 138 Ga. App. 198, 225 S.E.2d 
771, 1976 Ga. App. LEXIS 2103 (1976). 

Effect of invoices showing materi- 
als shipped for use on realty in ques- 
tion. — Where the invoices in evidence 
clearly exhibit that the materials for 
which a lien foreclosure was sought were 
shipped to the subcontractor for use in 
construction on the realty in question, this 
creates the presumption in absence of 
evidence to the contrary that the materi- 
als were received and used by the subcon- 
tractor in accordance with the purpose for 
which they were supplied. Horne-Wilson, 
Inc. v. Smith, 109 Ga. App. 676, 137 S.E.2d 
356, 1964 Ga. App. LEXIS 952 (1964). 

Judgment perfecting claimed lien 
may become dormant. — A judgment 
perfecting a claimed lien of a materialman 
is within O.C.G.A. § 9-12-60, providing 
that a judgment shall become dormant 
under circumstances therein named. 
Carter-Moss Lumber Co. v. Short, 66 Ga. 
App. 330, 18 S.E.2d 61, 1941 Ga. App. 
LEXIS 209 (1941). 

There is no provision for summary 
judgment where lien is sought 
against real property. Zappa v. Ewing, 
116 Ga. App. 152, 156 S.E.2d 510, 1967 
Ga. App. LEXIS 728 (1967). 

No right to attorney’s fees for de- 
fense by contractor of unnecessary 
party. — A general contractor cannot re- 
cover the costs of attorney’s fees in defend- 
ing property owners against the claims of 
lien by a company which supplied mate- 
rial to a bankrupt supplier of the contrac- 
tor, if the bankrupt supplier is not a re- 
quired defendant in the foreclosure action 
and is not advantaged in any way by the 
contractor’s defense. Ronfra Dev. Corp. v. 
Pennington, 131 Ga. App. 195, 205 S.E.2d 
448, 1974 Ga. App. LEXIS 1369 (1974). 


Priority of Liens 


Lien under section when perfected 
relates back to completion of work. — 
The lien under this section, if perfected 
within the time presented, is superior to 
the claim of a purchaser with notice of the 
lien, even though the purchase is made 
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before the lien was recorded. The lien 
relates back to the completion of the work. 
Oglethorpe Sav. & Trust Co. v. Morgan, 
149 Ga. 787, 102 S.E. 528, 1920 Ga. 
LEXIS 406 (1920). See also Wager v. Car- 
rollton Bank, 156 Ga. 783, 120 S.E. 116, 
1923 Ga. LEXIS 332 (1923). 

One who subordinates first to third 
lien makes it inferior to both second 
and third liens. Thus, where a first 
mortgagee subordinates interest to a sec- 
ond mortgagee, the prior mortgage is nec- 
essarily inferior to an intervening mate- 
rialman’s lien. Old Stone Mtg. & Realty 
Trust v. New Ga. Plumbing, Inc., 140 Ga. 
App. 686, 231 S.E.2d 785, 1976 Ga. App. 
LEXIS 1601 (1976), affd, 239 Ga. 345, 236 
S.E.2d 592, 1977 Ga. LEXIS 910 (1977). 

Where security deed executed be- 
fore delivery of any material, and 
therefore necessarily before the record of 
the materialmen’s claim of lien, no ques- 
tion of notice to the grantee as to the 
materialmen’s claims of lien at the time 
the security deed was executed would be 
involved. Caldwell v. Northwest Atlanta 
Bank, 194 Ga. 370, 21 S.E.2d 619, 1942 
Ga. LEXIS 571 (1942). 

Priority of holder of security deed 
over lien depends on date of recorda- 
tion and notice. — The bona fide holder 
of a security deed executed before the first 
material was furnished, and therefore 
necessarily prior to the record of the ma- 
terialman’s claim of lien, will take priority 
over the materialman’s claim of lien, al- 
though the security deed was itself not 
recorded until after the first material was 
furnished. The rule would be different 
where the holder of the security deed had 
actual notice of the furnishing of the ma- 
terial prior to the execution of the deed; 
and might be different where the holder of 
the security deed had such actual notice 
prior to the record of the security deed. 
Caldwell v. Northwest Atlanta Bank, 194 
Ga. 370, 21 S.E.2d 619, 1942 Ga. LEXIS 
571 (1942). 

Recorded deed to secure debt supe- 
rior to materialman’s lien recorded 
afterwards. — Where title to real estate 
is conveyed by duly recorded deed to se- 
cure debt, and the grantee takes the deed 
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and advances the money loaned, without 
notice of a materialman’s claim of lien 
upon the property, and before the record 
thereof, the title thus acquired is superior 
to such lien. Harris v. Parham, 213 Ga. 
725, 101 S.E.2d 722, 1958 Ga. LEXIS 260 
(1958). 

Notice required of grantee who re- 
cords security deed after first mate- 
rial furnished. — Even if the failure of 
the grantee to record a security deed until 
between the time the first material was 
furnished and the record of the material- 
men’s claims of lien could suffice to make 
relevant the rule as to actual notice of 
such a claim, then the “actual notice” 
required of the grantee in the deed in such 
a case would be such notice as is positively 
proved to have been given to the grantee 
directly and personally, or such as the 
grantee is presumed to have received per- 
sonally, because the evidence within the 
grantee’s knowledge was sufficient to put 
the grantee on inquiry. Caldwell v. North- 
west Atlanta Bank, 194 Ga. 370, 21 S.E.2d 
619, 1942 Ga. LEXIS 571 (1942). 

Unrecorded lien inferior to secu- 
rity deed taken without notice. — An 
unrecorded claim of a materialman’s lien 
is inferior to a security deed on the prop- 
erty improved, taken without actual no- 
tice of the unrecorded claim of lien. Build- 
ers Supply Co. v. Pilgrim, 115 Ga. App. 85, 
153 S.E.2d 657, 1967 Ga. App. LEXIS 
1013 (1967). 

Title conveyed by recorded deed to 
secure debt inferior to lien when 
lender has notice. — Where title to real 
property is conveyed to a lender by a duly 
recorded deed to secure debt, and the 
lender takes the deed with actual notice of 
a materialman’s claim of lien upon the 
property, the title acquired by the lender 
is inferior to the lien, provided that the 
lien is subsequently perfected within the 
time prescribed by law. Old Stone Mtg. & 
Realty Trust v. New Ga. Plumbing, Inc., 
140 Ga. App. 686, 231 S.E.2d 785, 1976 
Ga. App. LEXIS 1601 (1976), aff'd, 239 Ga. 
345, 236 S.E.2d 592, 1977 Ga. LEXIS 910 
(1977). 

Mere averment that materialman 
“furnished and delivered material on 
the premises” insufficient as notice. 
— A mere averment that a materialman 
on a certain date “furnished and delivered 
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material on the premises,” without any 
other fact, will not suffice to support a 
bare legal conclusion by the pleader that 
“such delivery constituted actual implied 
notice” to the security-deed holder that 
material was being furnished. Caldwell v. 
Northwest Atlanta Bank, 194 Ga. 370, 21 
S.E.2d 619, 1942 Ga. LEXIS 571 (1942). 

Mortgage is not one of liens ex- 
pressly made prior to lien given by 
this section. Tanner v. Bell, 61 Ga. 584, 
1878 Ga. LEXIS 188 (1878). 

When materialman’s lien superior 
to lien of prior mortgage for purchase 
money. — A materialman’s lien is supe- 
rior to the lien of a prior mortgage for 
purchase money, where the material has 
been furnished without actual notice of 
the mortgage. Baisden & Co. v. Holmes- 
Hartsfield Co., 4 Ga. App. 122, 60 S.E. 
1031, 1908 Ga. App. LEXIS 224 (1908). 

Contractor’s lien superior to lien 
for trust funds. — A contractor’s lien on 
the property of a decedent is superior to 
the claim of the widow on account of a 
debt for trust funds. Boynton v. West- 
brook, 74 Ga. 68, 1885 Ga. LEXIS 287 


(1885). 

Lien for improvements is not 
charge upon premises as against in- 
cumbrances by prior owner. — The 


lien of a contractor or mechanic for im- 
provements is not a charge upon the 
premises or the improvements as against 
prior liens or incumbrances put upon the 
property by a previous owner, and duly 
recorded. National Bank v. Danforth, 80 
Ga. 55, 7 S.E. 546, 1887 Ga. LEXIS 322 
(1887). 

One who derived title from inno- 
cent purchaser is protected, although 
that person may have notice of the lien. 
Ashmore v. Whatley, 99 Ga. 150, 24 S.E. 
941, 1896 Ga. LEXIS 262 (1896). 

If purchaser assents to furnishing 
of materials, lien will attach. Elmore v. 
Southern Bank & Trust Co., 28 Ga. App. 
72, 110 S.E. 334, 1922 Ga. App. LEXIS 
315 (1922). 

Lien is not valid against bona fide 
purchaser until notice of claim of lien 
is filed. Marietta Baptist Tabernacle v. 
Tomberlin Assocs., 576 F.2d 1237, 1978 
U.S. App. LEXIS 9984 (5th Cir. 1978). 
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Bona fide purchaser’s claim of title 
superior to lien unrecorded at time of 
purchase. — The claim of a bona fide 
purchaser of real property is superior to 
the claim of a materialman whose lien 
was not recorded at the time of the pur- 
chase. The purchaser has title, not a lien. 
Ashmore v. Whatley, 99 Ga. 150, 24 S.E. 
941, 1896 Ga. LEXIS 262 (1896); Bennett 
Lumber Co. v. Martin, 132 Ga. 491, 64 
S.E. 484, 1909 Ga. LEXIS 340 (1909). 

Purchaser with notice of unre- 
corded claim is subject to lien if sub- 
sequently perfected. — A contractor’s 
lien attaches from the time the work un- 
der the contract is commenced, although 
it lacks, certainly until it is recorded, the 
quality of constructive notice, but one who 
takes a deed to the property or purchases 
it while work is in progress, with knowl- 
edge of the contract and notice of the 
contractor’s claim of lien, though imper- 
fect or unrecorded at that time, must be 
held to take the property subject to the 
lien, provided that the contract is com- 
pleted and the lien is declared and en- 
forced within the time prescribed by Geor- 
gia law. Gellis v. B.L.I. Constr. Co., 148 
Ga. App. 527, 251 S.E.2d 800, 1978 Ga. 
App. LEXIS 3217 (1978). 

Lien attaches when material fur- 
nished notwithstanding divestment 
in favor of bona fide purchaser with- 
out notice. — The lien of a materialman 
upon property, for the improvement of 
which the material was furnished, as pro- 
vided in O.C.G.A. § 44-14-361 and this 
section, attaches when the material is 
furnished in accordance with the contract. 
This is true notwithstanding the lien may 
become divested in favor of a bona fide 
purchaser of the property without notice 
of the lien. Davis v. Stone, 48 Ga. App. 
532, 173 S.E. 454, 1934 Ga. App. LEXIS 
121 (1934). 

Lien may attach to estate for years. 
— The liens provided for in this section 
may attach to the interest of a lessee who 
has an estate for years in the demised 
premises, subject to the conditions of the 
lease. Bennett Iron Works, Inc. v. Under- 
ground Atlanta, Inc., 130 Ga. App. 653, 
204 S.E.2d 331, 1974 Ga. App. LEXIS 
1218 (1974). 
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Who is the “owner” within mechanic’s supplied to vendor but filed after title 
lien statute requiring notice of claim, 76 passed, 33 A.L.R.4th 1017. 
A.L.R.3d 605. Architect’s services as within mechan- 
Liability of purchaser of real estate on ics’ lien statute, 31 A.L.R.5th 664. 
mechanic’s lien based on goods or labor 


44-14-363. Special liens on personalty; notice; enforcement; pri- 
orities; maximum claims for storage; recordation. 


(a) All mechanics of every sort shall have a special lien on personal 
property for work done and material furnished in manufacturing or 
repairing the personal property and for storage of the personal property 
after its manufacture or repair, which storage begins accruing after 30 
days’ written notice to the owner of the fact that storage is accruing and 
of the daily dollar amount thereof; and said notice shall be mailed to the 
owner by certified mail or statutory overnight delivery addressed to the 
owner at his last known address. Such special liens may be asserted by 
the retention of the personal property or the mechanic may surrender 
the personal property and give credit when the lien is enforced in 
accordance with Code Section 44-14-550; and if such special liens are 
asserted by retention of the personal property, the mechanic shall not 
be required to surrender the property to the holder of a subordinate 
security interest or lien. Such liens shall be superior to all liens except 
liens for taxes and, except as provided in subsection (2) of Code Section 
11-9-310, such other liens as the mechanic may have had actual notice 
of before the work was done or material furnished. 


(b) The maximum amount of storage that may be charged shall be 
$1.00 per day. Nothing contained in this Code section shall allow a fee 
for storage to be charged on any item with a fair market value in excess 
of $200.00. Storage charges pursuant to this Code section shall not 
apply to motor vehicles now or hereafter covered by Chapter 3 of Title 
40 nor shall the storage fee be charged if there is a bona fide dispute 
between the customer and the mechanic as to the manner of repair or 
the charges for repair. 


(c)(1) When possession of the property is surrendered to the debtor, 
the mechanic shall record his or her claim of lien within 90 days after 
the work is done and the material is furnished or, in the case of 
repairs made on or to farm machinery, within 180 days after the work 
is done and the material is furnished. The claim of lien shall be 
recorded in the office of the clerk of the superior court of the county 
where the owner of the property resides. The claim shall be in 
substance as follows: 


“A.B., mechanic, claims a lien on (here describe the 
property) of C.B., for work done, material furnished, and storage 
accruing (as the case may be) in manufacturing, repairing, and 
storing (as the case may be) the same.” 
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(2) If possession of the personal property subject to a special lien as 
provided in this Code section is surrendered to the debtor and if such 
special lien is not preserved by recording the claim of lien as provided 
in paragraph (1) of this subsection, the mechanic acquires a special 
lien on other personal property belonging to the debtor which comes 
into the possession of the mechanic, except that this sentence shall 
not apply to consumer goods which are being used by a consumer for 
personal, family, or household purposes or which have been bought by 
a consumer for use for personal, family, or household purposes. The 
special lien created by this paragraph shall be subject to the provi- 
sions of this Code section as to foreclosure and recording. 


History. 

Ga. L. 1873, p. 42, § 8; Code 1873, 
§ 1981; Code 1882, § 1981; Ga. L. 1884- 
85, p. 48, § 1; Civil Code 1895, § 2805; 
Civil Code 1910, § 3354; Code 1933, § 67- 
2003; Ga. L. 1953, Nov.-Dec. Sess., p. 275, 
§ 1; Ga. L. 1960, p. 912, § 1; Ga. L. 1972, 
p. 415, § 1; Ga. L. 1979, p. 902, § 1; Ga. L. 
1980, p. 831, § 2; Ga. L. 1984, p. 561, § 1; 
Ga. L. 1985, p. 1107, § 2; Ga. L. 2000, p. 
1589, § 3; Ga. L. 2010, p. 776, § 1/HB 
1147. 

Cross references. 

Liens for work done or materials fur- 
nished with regard to motor vehicles, 
§ 40-3-54. 

Editor’s notes. 

Ga. L. 2000, p. 1589, § 16, not codified 

by the General Assembly, provides that 


this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 

Ga. L. 2010, p. 776, § 3/HB 1147, not 
codified by the General Assembly, pro- 
vides that the amendment of this Code 
section shall apply to all liens filed on or 
after July 1, 2010. 

Law reviews. 

For note discussing the Motor Vehicle 
Certificate of Title Act (Ch. 3, T. 40) and its 
impact, see 13 Mercer L. Rev. 258 (1961). 

For comment on United States v. Crit- 
tenden, 563 F.2d 678 (5th Cir. 1977), see 
12 Ga. L. Rev. 692 (1977). 

For comment on United States v. Crit- 
tenden, 600 F.2d 478 (5th Cir. 1979), dis- 
cussing the priority of a mechanic’s lien in 
Georgia, see 14 Ga. L. Rev. 628 (1980). 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-363 applies to per- 
fection of mechanic’s liens against 
personal property in general. Gwin- 
nett Sales & Serv. v. Trust Co., 180 Ga. 
App. 31, 202 S.E.2d 255, 1973 Ga. App. 
LEXIS 1211 (1973). 

What affidavit must show. — The 
affidavit for the foreclosure of a mechan- 
ic’s lien under O.C.G.A. § 44-14-363 must 
allege facts sufficient to show that the 
work was done in the manufacture or 
repair of personal property. Cook v. 
Bowden, 32 Ga. App. 498, 124 S.E. 60, 
1924 Ga. App. LEXIS 501 (1924). 

Mechanic may assert general labor- 
er’s lien. — A mechanic who performs 
labor is not limited to a remedy under 
0.C.G.A. § 44-14-363 but may assert a 


general laborer’s lien under O.C.G.A. 
§ 44-14-380. Hilley v. Lunsford, 29 Ga. 
App. 398, 115 S.E. 667, 1923 Ga. App. 
LEXIS 29 (1923). 

How mechanic may enforce lien. — 
Whether the mechanic asserts a lien by 
retention of the property or by surrender- 
ing possession and recording the lien, the 
mechanic may enforce payment by foreclo- 
sure proceedings according to the provi- 
sions of O.C.G.A. § 44-14-550. Fitzgerald 
Trust Co. v. Burkhart, 12 Ga. App. 222, 77 
S.E. 7, 1913 Ga. App. LEXIS 506 (1913). 

Mechanic may arrest by claim pro- 
ceedings to levy property. — While a 
foreclosure of a lien is necessary before 
sale under it, yet where another levies on 
the property, it is proper for the mechanic 


779 


44-14-363 


to arrest the proceeding by claim. Hurley 
& Smith v. Epps, 69 Ga. 611, 1882 Ga. 
LEXIS 275 (1882). 

Foreclosure not grounds for trover. 
— Where a mechanic has asserted a lien 
on personal property for repairs thereon 
and has enforced payment thereof by fore- 
closure proceedings, the owner cannot 
bring trover against the mechanic. 
Fitzgerald Trust Co. v. Burkhart, 12 Ga. 
App. 222, 77 S.E. 7, 1913 Ga. App. LEXIS 
506 (1913). 

Holding car for payment. — Where 
defendant mechanic holds plaintiffs auto- 
mobile in assertion of a special lien for 
repairs, the mechanic’s refusal to rede- 
liver the automobile to the plaintiff in 
trover upon demand, without payment of 
the repair bill, constitutes no conversion 
of the property, and plaintiff cannot main- 
tain action in trover for its recovery. 
Truscott v. Garner, 92 Ga. App. 95, 88 
S.E.2d 197, 1955 Ga. App. LEXIS 530 
(1955). 

Retention is not conversion. — 
Where one receives possession of an auto- 
mobile for the purpose of making repairs 
and holds the vehicle in assertion of a 
special lien for making such repairs, the 
holder’s refusal to deliver the automobile 
upon demand does not constitute a con- 
version. Boatright v. Padgett Motor Sales, 
Inc., 117 Ga. App. 578, 161 S.E.2d 402, 
1968 Ga. App. LEXIS 1149 (1968). 

Where there is agreement to bal- 
ance accounts from time to time, the 
right to hold the property is waived and 
the lien is lost unless a claim of lien is 
filed. Gearreld v. Woodruff, 13 Ga. App. 
450, 79 S.E. 355, 1913 Ga. App. LEXIS 
192 (1918). 

Where a mechanic does work on 
open account repairing several ar- 
ticles the mechanic cannot at the end of a 
year of such transactions record a claim of 
lien for all of them. Palin v. Cooke, 125 Ga. 
442, 54 S.E. 90, 1906 Ga. LEXIS 187 
(1906). 

Possession of car irrelevant where 
vendor title superior to mechanic’s 
lien. — Although the retention of the 
automobile is the proper method of assert- 
ing the mechanic’s lien under O.C.G.A. 
§ 44-14-363, the allegation of possession 
is irrelevant where a mechanic’s lien for 
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repair work and material of the credit of a 
vendee is inferior to the vendor’s contract 
retaining the title, regardless of who has 
possession of the automobile at the time of 
the levy. Dixon v. GMAC, 105 Ga. App. 
413, 124 S.E.2d 660, 1962 Ga. App. LEXIS 
939 (1962). 

Legal title takes precedence over 
mechanic’s lien. — There is nothing 
contained or implied in O.C.G.A. § 44-14- 
363 or the decisions thereunder that 
would indicate that a mechanic’s lien, any 
more than any other lien, was intended to 
operate, or by any possible construction 
could be made to operate, in such a man- 
ner as to exert priority over an outstand- 
ing and valid legal title. Manchester Mo- 
tors, Inc. v. F & M Bank, 91 Ga. App. 811, 
87 S.E.2d 342, 1955 Ga. App. LEXIS 870 
(1955). 

0.C.G.A. § 44-14-363 has never at any 
time been construed to extend beyond 
mere liens, as such, and to effect a priority 
over a legal title in another. There is a 
clear distinction between a lien and a 
legal title. Manchester Motors, Inc. v. F & 
M Bank, 91 Ga. App. 811, 87 S.E.2d 342, 
1955 Ga. App. LEXIS 870 (1955). 

Unrecorded bill of sale to secure 
debt uniformly superior to any lien 
arising by operation of law, as is the 
case with any mechanic’s lien. Manchester 
Motors, Inc. v. F & M Bank, 91 Ga. App. 
811, 87 S.E.2d 342, 1955 Ga. App. LEXIS 
870 (1955). 

Failure to record. — The mechanic’s 
lien of an aircraft repair company which 
was not recorded with the Federal Avia- 
tion Administration (FAA) was not valid, 
thus the security interest of a bank which 
was recorded with the FAA after the me- 
chanic initiated lien foreclosure proceed- 
ings was superior. Southern Horizons 
Aviation v. F & M Bank, 231 Ga. App. 55, 
497 S.E.2d 637, 1998 Ga. App. LEXIS 323 
(1998). 

Perfected security interest under 
former O.C.G.A. § 11-9-310 superior to 
mechanic’s lien. — Under former 
0.C.G.A. § 11-9-310 (see now O.C.G.A. 
§ 11-9-333), a perfected security interest 
takes priority over all liens described in 
0.C.G.A. § 44-14-320, including mechan- 
ic’s lien as provided for in O.C.G.A. § 44- 
14-363. Newton Ford Tractor Co. v. JI 
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Case Credit Corp., 163 Ga. App. 497, 294 
S.E.2d 723, 1982 Ga. App. LEXIS 2550 
(1982). 

A bank’s security interest in the inven- 
tory of a carpet manufacturer took prior- 
ity over a mechanic’s lien. Nationsbank v. 
Hardwick Carpets Int’l, Inc., 233 Ga. App. 
894, 506 S.E.2d 174, 1998 Ga. App. LEXIS 
1096 (1998). 

Perfected security interest under 
O.C.G.A. § 40-3-54 superior to me- 
chanic’s lien. — A security interest on a 
vehicle which is perfected pursuant to 
0.C.G.A. § 40-3-54 is superior to a me- 
chanic’s lien on a vehicle which is per- 
fected under the provisions of O.C.G.A. 
§ 44-14-363. Gwinnett Sales & Serv. v. 
Trust Co., 130 Ga. App. 31, 202 S.E.2d 
255, 1973 Ga. App. LEXIS 1211 (1973). 

Recorded bill of sale superior to 
subsequently recorded mechanic’s 
lien. — A bill of sale properly recorded is 
a superior lien to a mechanic’s lien subse- 
quently duly recorded and foreclosed. Nor- 
man v. Farmers State Bank, 90 Ga. App. 
763, 84 S.E.2d 207, 1954 Ga. App. LEXIS 
808 (1954). 

Effect of a failure to record a mort- 
gage or bill of sale to secure debt shall 
be the same as is the effect of failure to 
record a deed of bargain and sale. This 
changes the prior law with reference to 
those securities so as to render such in- 
struments, even though unrecorded, supe- 
rior in rank to subsequent liens created by 
law. Manchester Motors, Inc. v. F & M 
Bank, 91 Ga. App. 811, 87 S.E.2d 342, 
1955 Ga. App. LEXIS 870 (1955). 

Vendee cannot force liability on 
vendor who retains title. — Where a 
vendor retains title to personal property 
the vendor’s claim is superior to the lien of 
a mechanic who has done work at the 
instance of the vendee. The vendee cannot 
force a liability on the vendor. Baughman 
Auto. Co. v. Emanuel, 137 Ga. 354, 73 S.E. 
511, 1912 Ga. LEXIS 18 (1912). 

Bill of sale to secure debt superior 
to all liens, absent recording act. — A 
bill of sale to secure debt conveys an 
outright legal title, as distinguished from 
a mortgage lien, under law, so as to place 
such legal title beyond the reach of any 
lien, statutory or otherwise, in the ab- 
sence of a recording act treating such as 
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an equitable mortgage. Manchester Mo- 
tors, Inc. v. F & M Bank, 91 Ga. App. 811, 
87 S.E.2d 342, 1955 Ga. App. LEXIS 870 
(1955). 

Removal of illegally parked cars by 
police creates no lien. — Where 
0.C.G.A. § 40-6-206 permits police offi- 
cers to remove illegally parked automo- 
biles to a garage or other place of safety, 
but it does not specify whether a public or 
private garage, nor does it state that the 
owner shall be liable for the costs of such 
removal and storage, and no specific au- 
thority is given the officers to impound the 
vehicle and the law is blank as to its 
ultimate disposition, the law does not cre- 
ate an agency relation between the police 
officers and the owner so as to create a 
contract for storage or towing charges, 
since the owner does not assent to this 
disposition of property, and no person au- 
thorized by law to act for the owner as- 
sents to it. Under these circumstances, no 
lien arises, and detention of the property 
by the garage against the demands of the 
owner amounts to a conversion. Wilkinson 
v. Townsend, 96 Ga. App. 179, 99 S.E.2d 
539, 1957 Ga. App. LEXIS 536 (1957). 

Sawmill proprietors cannot have 
mechanic’s lien. — A lien does not arise 
under O.C.G.A. § 44-14-363 when the 
facts show that the claimants are not 
mechanics, but proprietors of a sawmill. 
Evans v. Beddingfield, 106 Ga. 755, 32 
S.E. 664, 1899 Ga. LEXIS 746 (1899). 

No mechanic’s lien for workman 
hired by another. — The lien given by 
O.C.G.A. § 44-14-363 does not attach in 
favor of a workman who is hired by an- 
other to do the work. In such a case, the 
possession of the lien is in the master or 
contractor. Quillian v. Central R.R. & 
Banking Co., 52 Ga. 374, 1874 Ga. LEXIS 
296 (1874). 

A firm engaged in operating a repair 
shop where others are employed to do 
expert mechanical work, and where mate- 
rial is furnished for the repair of carriages 
and automobiles, is entitled to a lien on 
the property manufactured or improved. 
Fox v. Smith, 143 Ga. 547, 85 S.E. 856, 
1915 Ga. LEXIS 514 (1915). 

Work done by those hired. — The 
lien provided for in O.C.G.A. § 44-14-363 
is afforded to mechanics, notwithstanding 
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the work employed in manufacturing or 
repairing the property may have been 
performed entirely by an employee of the 
mechanic. Fox v. Smith, 143 Ga. 547, 85 
S.E. 856, 1915 Ga. LEXIS 514 (1915). 
Lien to person who controls work. 
— It was the intent, and it is the plain 
meaning of O.C.G.A. § 44-14-363 to give 
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the lien to the manufacturer or repairer, 
the individual who controls the work, has 
the shop, and not to the workmen. Gibbs v. 
Griffin, 123 Ga. App. 385, 181 S.E.2d 285, 
1971 Ga. App. LEXIS 1234 (1971). 

For example of enforcement of lien, 
see Young v. Alford, 36 Ga. App. 708, 137 
S.E. 914, 1927 Ga. App. LEXIS 263 (1927). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, §§ 190 et 
seq., 196. 51 Am. Jur. 2d, Liens, § 19. 
C.J.S. 

8 C.J.S., Bailments, § 80 et seq. 53 
C.J.S., Liens, § 11. 

ALR. 

Validity and effect of provision in con- 
tract against mechanic’s lien, 13 A.L.R. 
1065; 102 A.L.R. 356; 76 A.L.R.2d 1087. 

Freight charges on material as within 
mechanic’s lien statute giving lien for la- 
bor or material, or within contractor’s 
bond securing such claims, 30 A.L.R. 466. 

Mechanics’ lien for material specially 
fabricated for and adapted to building, but 
not used therein, 33 A.L.R. 320. 

Mechanic’s lien: owner’s right to deduc- 
tion on account of damages sustained 
through contractor’s delay, 37 A.L.R. 766. 

Independence of contract considered 
with relation to the scope and construc- 
tion of statutes, 43 A.L.R. 335. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 54 A.L.R. 567. 

Material or labor employed in construc- 
tion of concrete forms as basis of mechan- 
ics’ lien or claim under contractors’ bond, 
84 A.L.R. 460. 

Priority of statutory lien on automobile 
for storage or repairs as against the rights 
of purchasers, attaching creditors, or 
trustee in bankruptcy which arose while 
car was in possession of owner after ac- 
crual of storage or completion of repairs, 
100 A.L.R. 80. 

Principal contractor as necessary party 
to suit to enforce mechanic’s lien of sub- 
contractor, laborer, or materialman, 100 
A.L.R. 128. 

Remedy available to holder of mechan- 
ic’s lien which has priority over anteced- 


ent mortgage or vendor’s title or lien as 
regards improvement, but not as regards 
land, where it is impossible or impractical 
to remove the improvement, 107 A.L.R. 
1012. 

Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 

Time for filing notice or claim of me- 
chanic’s lien where claimant has con- 
tracted with general contractor and later 
contracts directly with owner, 78 A.L.R.2d 
1165. 

Priority between mechanics’ liens and 
advances made under previously executed 
mortgage, 80 A.L.R.2d 179. 

What constitutes “commencement of 
building or improvement” for purposes of 
determining accrual of mechanic’s lien, 1 
A.L.R.3d 822. 

Sufficiency of designation of owner in 
notice, claim, or statement of mechanic’s 
lien, 48 A.L.R.3d 153. 

Abandonment of construction or of con- 
tract as affecting time for filing mechan- 
ics’ liens or time for giving notice to owner, 
52 A.L.R.3d 797. 

Assertion of statutory mechanic’s or ma- 
terialman’s lien against oil and gas pro- 
duced or against proceeds attributable to 
oil and gas sold, 59 A.L.R.3d 278. 

Secured transactions: priorities as be- 
tween previously perfected security inter- 
est and repairman’s lien on motor vehicle 
under Uniform Commercial Code, 69 
A.L.R.3d 1162. 

Who is the “owner” within mechanic’s 
lien statute requiring notice of claim, 76 
A.L.R.3d 605. 

Lien for towing or storage, ordered by 
public officer, of motor vehicle, 85 A.L.R.3d 
199. 

Garageman’s lien for towing and stor- 
age of motor vehicle towed from private 
property on which vehicle was parked 
without permission, 85 A.L.R.3d 240. 
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Validity, construction, and effect of vehicle by owner’s use of vehicle, 74 
“Sunday closing” or “blue” laws — modern A.L.R.4th 90. 
status, 10 A.L.R.4th 246. Architect’s services as within mechan- 
Loss of garageman’s lien on repaired ics’ lien statute, 31 A.L.R.5th 664. 


44-14-364. Release of lien on approval of bond; amount; real 
property bonds; schedule, affidavit, and recordation; 
superior court clerk held harmless for good faith 
discretionary acts in connection with bond approval. 


(a) When any person entitled under this part to claim a lien against 
any real estate located in this state files his or her lien in the office of 
the clerk of the superior court of the county in which the real estate is 
located, the owner of the real estate or the contractor employed to 
improve the property may, before or after foreclosure proceedings are 
instituted, discharge the lien upon the approval of a bond by the clerk 
of superior court. The bond shall be conditioned to pay to the holder of 
the lien the sum that may be found to be due the holder upon the trial 
of any lien action that may be filed by the lienholder to recover the 
amount of his or her claim within 365 days from the time the claim of 
lien is filed. The bond shall be in double the amount claimed under that 
lien and shall be either a bond with good security approved by the clerk 
of superior court or a cash bond, except in cases involving a lien against 
the owner’s domicile, in which event the bond shall be in the amount 
claimed under the lien. An owner or contractor may be required to 
provide supporting data to the clerk to prove the value of domiciled 
property when such property serves as a bond to discharge a lien 
provided for in this Code section. Upon the approval by the clerk of the 
bond provided for in this Code section, the real estate shall be 
discharged from the lien. For purposes of this subsection, the term 
“domicile” means the established, fixed, permanent, or ordinary dwell- 
ing place of the owner. 


(b) Within seven days of filing the bond required by subsection (a) of 
this Code section and any attachments, the party filing such bond shall 
send a notice of filing such bond and a copy of the bond by registered or 
certified mail or statutory overnight delivery to the lien claimant at the 
address stated on the lien or, if no such address is shown for the lien 
claimant, to the person shown as having filed such lien on behalf of the 
claimant at the indicated address of such person or, if the bond is filed 
by a contractor, to the owner of the property, provided that whenever 
the lien claimant or the owner is an entity on file with the Secretary of 
State’s Corporations Division, sending the notice of filing such bond and 
a copy of the bond to the company’s address or the registered agent’s 
address on file with the Secretary of State shall be deemed sufficient; 
provided, however, that the failure to send the notice of filing the bond 
and copy of the bond shall not invalidate the bond for purposes of 
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discharge of a claim of lien under this Code section. With respect to 
property bonds, the clerk shall not accept any real property bond unless 
the real property is scheduled in an affidavit attached thereto setting 
forth a description of the property and indicating the record owner 
thereof, including any liens and encumbrances and amounts thereof, 
the market value, and the value of the sureties’ interest therein, which 
affidavit shall be executed by the owner or owners of the interest; the 
bond and affidavit shall be recorded in the same manner and at the 
same cost as other deeds of real property. So long as the bond exists, it 
shall constitute a lien against the property described in the attached 
affidavit. 


(c) The clerk of the superior court shall have the right to rely upon 
the amount specified in the claim of lien in determining the sufficiency 
of any bond to discharge under this Code section. The failure to specify 
both the amount claimed due under the lien and the date said claim was 
due shall result in such lien not constituting notice for any purposes. 


(d) The clerk of the superior court shall be held harmless for good 
faith regarding any discretionary act in connection with approval of any 


bond provided for in this Code section. 


History. 

Code 1933, § 67-2004, enacted by Ga. L. 
1953, Jan.-Feb. Sess., p. 544, § 1; Ga. L. 
1972, p. 469, § 1; Ga. L. 1981, p. 916, § 1; 
Ga. L. 1983, p. 1450, § 2; Ga. L. 2008, p. 
1063, § 4/SB 374; Ga. L. 2012, p. 178, 
§ 1-37/HB 665. 

Law reviews. 
For note, “Benning Construction Co. v. 


Dykes Paving and Construction Co.: Geor- 
gia Supreme Court Redefines the Scope of 
Materialman’s Lien Statutes,” see 45 Mer- 
cer L. Rev. 1401 (1994). 

For survey article on construction law, 
see 59 Mercer L. Rev. 55 (2007). 


JUDICIAL DECISIONS 


Intent. — The intent of the General 
Assembly was to have the bond serve as a 
replacement for the lien, and not to estab- 
lish a new and different procedure limited 
to the bond. M. Shapiro & Son v. Yates 
Constr. Co., 140 Ga. App. 675, 231 S.E.2d 
497, 1976 Ga. App. LEXIS 1599 (1976). 

The intent was to provide a procedure 
whereby owners could alienate their prop- 
erty while disputes regarding claims of 
liens are pending. M. Shapiro & Son v. 
Yates Constr. Co., 140 Ga. App. 675, 231 
S.E.2d 497, 1976 Ga. App. LEXIS 1599 
(1976). 

The General Assembly did not intend to 
deprive the owner or contractor of those 
defenses which would have been available 
to defeat foreclosure of the lien. M. Sha- 


piro & Son v. Yates Constr. Co., 140 Ga. 
App. 675, 231 S.E.2d 497, 1976 Ga. App. 
LEXIS 1599 (1976). 

The lien-release bond provided for by 
O.C.G.A. § 44-14-364 serves as a replace- 
ment for the lien to which it refers, and 
does not authorize a new and different 
procedure limited to the bond or result in 
additional rights. North v. Waffle House, 
Inc., 177 Ga. App. 162, 338 S.E.2d 750, 
1985 Ga. App. LEXIS 2564 (1985), over- 
ruled, Few v. Capitol Materials Inc., 274 
Ga. 784, 559 S.E.2d 429, 2002 Ga. LEXIS 
20 (2002). 

The effect of posting a property bond 
pursuant to O.C.G.A. § 44-14-364 is to 
serve as a replacement for the lien. After 
such a bond is filed, it is still incumbent 
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upon the lien claimant who brings suit 
against the principal and surety on the 
bond to prove entitlement to the underly- 
ing lien. Roberts v. Porter, Davis, Saun- 
ders & Churchill, 193 Ga. App. 898, 389 
S.E.2d 361, 1989 Ga. App. LEXIS 1685 
(1989). 

Posting bond discharges lien. — 
Where the owner with whom the mate- 
rialman has a contract posts bond, this 
discharges the lien so far as the owner and 
the property are concerned. There is no 
longer anything to be foreclosed on, and 
the plaintiffs action is from then on 
strictly in contract and in personam 
against the contractor with whom it dealt. 
Linco Constr. Co. v. Tri-City Concrete, 
Inc., 161 Ga. App. 174, 288 S.E.2d 125, 
1982 Ga. App. LEXIS 1802 (1982). 

Bond stands in shoes of lien to 
serve as security after the lien claimant 
has proved entitlement to the lien. M. 
Shapiro & Son v. Yates Constr. Co., 140 
Ga. App. 675, 231 S.E.2d 497, 1976 Ga. 
App. LEXIS 1599 (1976). 

Lienee can use defenses available 
against lien foreclosure. — The inten- 
tion was to have the bond as a security to 
stand in the place of the lien so that the 
lienor still had to show compliance with 
the lien law and the lienee could in an 
action on the bond use as defenses those 
which would have been available to a lien 
foreclosure. M. Shapiro & Son v. Yates 
Constr. Co., 140 Ga. App. 675, 231 S.E.2d 
497, 1976 Ga. App. LEXIS 1599 (1976). 

The bonds filed with the superior 
court stand in place of the recorded 
liens as security for the claims, and in 
any subsequent action to collect on the 
bond, the defendant could present as de- 
fenses those which would be available to a 
foreclosure of the lien for which the bond 
was substituted. Hoffman Elec. Co. v. 
Chiyoda Int'l Corp., 203 Ga. App. 731, 417 
S.E.2d 371, 1992 Ga. App. LEXIS 611 
(1992), cert. denied, No. S92C0957, 1992 
Ga. LEXIS 538 (Ga. May 21, 1992). 

Surety can present defenses avail- 
able in action on lien. — In an action on 
a bond under O.C.G.A. § 44-14-364, a 
surety is entitled to present any defenses 
which would have existed on an action on 
the lien. Apex Supply Co. v. Commercial 
Union Ins. Co., 148 Ga. App. 131, 237 
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S.E.2d 649, 1977 Ga. App. LEXIS 2214 
(1977). 

Whether lienee is owner or contrac- 
tor. — The principal and surety under the 
statutory bond is entitled to present any 
defenses to an action on the bond that 
would exist if the lien for which the bond 
served as a substitute were being fore- 
closed, whether the principal be the owner 
or the contractor. M. Shapiro & Son v. 
Yates Constr. Co., 140 Ga. App. 675, 231 
S.E.2d 497, 1976 Ga. App. LEXIS 1599 
(1976). 

Discharge of lien and judgment 
against contractor not enough to 
make owners principals. — The dis- 
charge of a materialman’s lien upon the 
filing of a bond does not make the owners 
principals and the surety on the bond 
liable merely because a judgment was 
obtained against the general contractor, 
absent a judgment in favor of the mate- 
rialman and against the owners establish- 
ing the right to a lien. Montgomery v. 
Richards Bldg. Materials, Inc., 122 Ga. 
App. 472, 177 S.E.2d 507, 1970 Ga. App. 
LEXIS 910 (1970). 

Action by materialman against 
court clerk for negligence. — Where 
there is no foreclosure of the material- 
man’s lien, no proceeding instituted to 
recover on the bond given under O.C.G.A. 
§ 44-14-364 and no other action insti- 
tuted to establish the amount of damages 
to which the plaintiff might be entitled, a 
complaint filed by a materialman against 
the clerk of court for negligence is prema- 
ture. Atlas Supply Co. v. United States 
Fid. & Guar. Co., 119 Ga. App. 152, 166 
S.E.2d 624, 1969 Ga. App. LEXIS 1021 
(1969). 

Effect of discharge of lien by bond. 
— When contractor and insurance com- 
pany posted a bond to discharge supplier’s 
liens, the bond served as a replacement 
for the lien and supplier’s later execution 
of waiver and release of lien did not affect 
its contract claims against the bond. Ben- 
ning Constr. Co. v. All-Phase Elec. Supply 
Co., 206 Ga. App. 279, 424 S.E.2d 830, 
1992 Ga. App. LEXIS 1601 (1992). 

Compliance with statutory require- 
ment. — Trial court properly granted 
summary judgment to the materialman 
on its action to recover on a lien release 
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bond after an electrical subcontractor did 
not pay for materials supplied to it by the 
materialman, and despite the claim of the 
general contractor and the surety that the 
materialman did not comply with a lien 
statute notice requirement; the lien stat- 
ute notice requirement was meant to pro- 
tect prospective purchasers from unknow- 
ingly buying property encumbered by 
liens and did not apply to the material- 
man’s situation because the materialman, 
acting as a lien claimant, was attempting 
to recover on a lien discharge bond that 
the general contractor and the surety had 
filed to discharge the lien against the 
electrical contractor. Washington Intl Ins. 
Co. v. Hughes Supply, Inc., 271 Ga. App. 
50, 609 S.E.2d 99, 2004 Ga. App. LEXIS 
1342 (2004), cert. denied, No. S05C0709, 
2005 Ga. LEXIS 323 (Ga. Apr. 26, 2005). 

In the general contractor’s action 
against the materials provider relating to 
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the provider’s request for payment under 
a payment bond, the trial court erred by 
declaring that the payment bond obtained 
and recorded by the general contractor 
served as substituted collateral for the 
construction project and in discharging 
the materialmen’s lien filed by the pro- 
vider; O.C.G.A. § 10-7-31 was silent on 
the issue of how or whether the bond 
affected materialmen’s liens, and, under 
O.C.G.A. § 44-14-364(a), the bond did not 
satisfy the essential requirements of a lien 
release bond since the bond was obtained 
before the provider filed its lien claim and 
there was nothing indicating that the 
bond was issued with good security ap- 
proved by the clerk. Sierra Craft, Inc. v. T. 
D. Farrell Constr., Inc., 282 Ga. App. 377, 
638 S.E.2d 815, 2006 Ga. App. LEXIS 
1398 (2006), cert. denied, No. SO7C0460, 
2007 Ga. LEXIS 145 (Ga. Feb. 5, 2007). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

53 Am. Jur. 2d, Mechanics’ Liens, § 313 
et seq. 
C.J.S. 

56 C.J.S., Mechanics’ Liens, § 263 et 
seq. 
ALR. 

Provisions of statutes or bonds to secure 
payment for work or labor as including 
use of laborer’s own team, automobile, or 
other equipment, 71 A.L.R. 1136. 

Owner’s right to recover from contractor 


or surety on his bond amount paid or 
agreed to be paid by former to third per- 
son order to avoid mechanics’ liens for 
labor or material furnished contractor, 
134 A.L.R. 314. 

Enforceability of mechanic’s lien at- 
tached to leasehold estate against land- 
lord’s fee, 74 A.L.R.3d 330. 

Removal or demolition of building or 
other structure as basis for mechanic’s 
lien, 74 A.L.R.3d 386. 


44-14-365. Rights as to liens of partnerships, corporations, and 
associations made up of or employing registered 
architects, foresters, land surveyors, professional en- 


gineers, or interior designers. 


If services are performed or furnished with respect to any real estate 
by any registered architect, registered forester, registered land sur- 
veyor, registered professional engineer, or registered interior designer 
who is a member of a partnership or who is an agent or employee of a 
corporation or an association and the contract for the services is made 
for or on behalf of the owner with the partnership or corporation or 
association, the partnership, corporation, or association shall be en- 
titled to all the privileges and benefits of Code Sections 44-14-361 and 
44-14-362, just as if the partnership, corporation, or association was a 
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registered architect, a registered forester, a registered land surveyor, a 
registered professional engineer, or a registered interior designer. 


History. 

Ga. L. 1956, p. 185, §§ 5-8; Ga. L. 1959, 
p. 367, § 1; Ga. L. 1985, p. 1322, § 5; Ga. 
L. 2021, p. 674, § 6/HB 480. 

The 2021 amendment, effective May 
10, 2021, substituted “land surveyor, reg- 
istered professional engineer, or regis- 
tered interior designer” for “land surveyor 
or registered professional engineer” near 
the beginning and substituted “forester, a 
registered land surveyor, a registered pro- 
fessional engineer, or a registered interior 
designer” for “forester, a registered profes- 
sional engineer, or a registered land sur- 


veyor” at the end. See Editor’s notes for 
applicability. 
Editor’s notes. 

Ga. L. 2021, p. 674, § 7/HB 480, not 
codified by the General Assembly, pro- 
vides: “This Act shall become effective 
upon its approval by the Governor or upon 
its becoming law without such approval 
and Sections 2 through 8 of this Act shall 
apply to labor, services, or materials per- 
formed or furnished by registered interior 
designers on or after such date.” This Act 
was approved by the Governor on May 10, 
2021. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

53 Am. Jur. 2d, Mechanics’ Liens, § 61. 
ALR. 

Right of subcontractor’s subcontractor 
or materialman, or of materialman’s ma- 


terialman, to mechanics lien, 24 
A.L.R.4th 963. 
Architect’s services as within mechan- 


ics’ lien statute, 31 A.L.R.5th 664. 


44-14-366. Waiver of lien or claim upon bond in advance of 
furnishing labor, services, or materials void; interim 
waiver and release upon payment; unconditional 
waiver and release upon final payment; affidavit of 


nonpayment. 


(a) Waivers and releases provided for under this Code section shall 


be limited to waivers and releases of lien and labor or material bond 
rights and shall not be deemed to affect any other rights or remedies of 
the claimant. 


(b) Aright to claim a lien or to claim upon a bond may not be waived 
in advance of furnishing of labor, services, or materials. Any purported 
waiver or release of lien or bond claim or of this Code section executed 
or made in advance of furnishing of labor, services, or materials is null, 
void, and unenforceable. 


(c) No oral or written statement by the claimant purporting to waive, 
release, impair, or otherwise adversely affect a lien or bond claim is 
enforceable or creates an estoppel or impairment of claim of lien or 
claim upon a bond unless: 


(1) Itis pursuant to a waiver and release form duly executed by the 
claimant prescribed below; and 
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(2) The claimant has received payment for the claim as set forth in 
subsection (g) of this Code section. 


(d) When a claimant is requested to execute a waiver and release in 
exchange for or in order to induce payment other than final payment, 
the waiver and release shall substantially follow the language of the 
following form, be in at least 12 point font, and need not be in boldface 
capital letters, and the priority of such claimant’s lien rights, except as 
to retention, shall upon such payment thereafter run from the day after 
the date specified in such Waiver and Release of Lien and Payment 
Bond Rights Upon Interim Payment form: 


“WAIVER AND RELEASE OF LIEN 
AND PAYMENT BOND RIGHTS 
UPON INTERIM PAYMENT 


STATE OF GEORGIA 


COUNTY OF 
THE UNDERSIGNED MECHANIC AND/OR MATERIALMAN 
HAS BEEN EMPLOYED BY (NAME 


OF CONTRACTOR) TO FURNISH 
(DESCRIBE MATERIALS AND/OR LABOR) FOR THE CON- 
STRUCTION OF IMPROVEMENTS KNOWN AS 
(TITLE OF THE PROJECT OR 
BUILDING) WHICH IS LOCATED IN THE CITY OF 
, COUNTY OF , AND IS 
OWNED BY (NAME OF OWNER) 
AND MORE PARTICULARLY DESCRIBED AS FOLLOWS: 


(DESCRIBE THE PROPERTY UPON WHICH THE IMPROVE- 
MENTS WERE MADE BY USING EITHER A METES AND BOUNDS 
DESCRIPTION, THE LAND LOT DISTRICT, BLOCK AND LOT 
NUMBER, OR STREET ADDRESS OF THE PROJECT.) 


UPON THE RECEIPT OF THE SUM OF $ , THE 
MECHANIC AND/OR MATERIALMAN WAIVES AND RELEASES 
ANY AND ALL LIENS OR CLAIMS OF LIENS IT HAS UPON THE 
FOREGOING DESCRIBED PROPERTY OR ANY RIGHTS 
AGAINST ANY LABOR AND/OR MATERIAL BOND THROUGH 
THE DATE OF (DATE) AND EXCEPTING THOSE 
RIGHTS AND LIENS THAT THE MECHANIC AND/OR MATE- 
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RIALMAN MIGHT HAVE IN ANY RETAINED AMOUNTS, ON 
ACCOUNT OF LABOR OR MATERIALS, OR BOTH, FUR- 
NISHED BY THE UNDERSIGNED TO OR ON ACCOUNT OF 
SAID CONTRACTOR FOR SAID BUILDING OR PREMISES. 


GIVEN UNDER HAND AND SEAL THIS DAY OF 
(SEAL) 

(WITNESS) 

(ADDRESS) 


NOTICE: WHEN YOU EXECUTE AND SUBMIT THIS DOCU- 
MENT, YOU SHALL BE CONCLUSIVELY DEEMED TO HAVE 
WAIVED AND RELEASED ANY AND ALL LIENS AND CLAIMS 
OF LIENS UPON THE FOREGOING DESCRIBED PROPERTY 
AND ANY RIGHTS REGARDING ANY LABOR OR MATERIAL 
BOND REGARDING THE SAID PROPERTY TO THE EXTENT 
(AND ONLY TO THE EXTENT) SET FORTH ABOVE, EVEN IF 
YOU HAVE NOT ACTUALLY RECEIVED SUCH PAYMENT, 90 
DAYS AFTER THE DATE STATED ABOVE UNLESS YOU FILE 
AN AFFIDAVIT OF NONPAYMENT PRIOR TO THE EXPIRA- 
TION OF SUCH 90 DAY PERIOD. THE FAILURE TO INCLUDE 
THIS NOTICE LANGUAGE ON THE FORM SHALL RENDER 
THE FORM UNENFORCEABLE AND INVALID AS A WAIVER 
AND RELEASE UNDER 0O.C.G.A. § 44-14-366.” 


Provided, however, that the failure to correctly complete any of the 
blank spaces in the above form shall not invalidate said form so long as 
the subject matter of said release may reasonably be determined. 


(e) When a claimant is requested to execute a waiver and release in 
exchange for or in order to induce making of final payment, the waiver 
and release shall substantially follow the language of the following 
form, be in at least 12 point font, and need not be in boldface capital 
letters: 


“WAIVER AND RELEASE OF LIEN 
AND PAYMENT BOND RIGHTS UPON FINAL PAYMENT 


STATE OF GEORGIA 
COUNTY OF 


THE UNDERSIGNED MECHANIC AND/OR MATERIALMAN 
HAS BEEN EMPLOYED BY (NAME 
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OF CONTRACTOR) TO FURNISH 
(DESCRIBE MATERIALS AND/OR LABOR) FOR THE CON- 
STRUCTION OF IMPROVEMENTS KNOWN AS 

(TITLE OF THE PROJECT OR 
BUILDING) WHICH IS LOCATED IN THE CITY OF 
, COUNTY OF , AND IS 
OWNED BY (NAME OF OWNER) 
AND MORE PARTICULARLY DESCRIBED AS FOLLOWS: 


(DESCRIBE THE PROPERTY UPON WHICH THE IMPROVE- 
MENTS WERE MADE BY USING EITHER A METES AND 
BOUNDS DESCRIPTION, THE LAND LOT DISTRICT, BLOCK 
AND LOT NUMBER, OR STREET ADDRESS OF THE PROJECT.) 


UPON THE RECEIPT OF THE SUM OF $ , THE 
MECHANIC AND/OR MATERIALMAN WAIVES AND RELEASES 
ANY AND ALL LIENS OR CLAIMS OF LIENS IT HAS UPON THE 
FOREGOING DESCRIBED PROPERTY OR ANY RIGHTS 
AGAINST ANY LABOR AND/OR MATERIAL BOND ON AC- 
COUNT OF LABOR OR MATERIALS, OR BOTH, FURNISHED 
BY THE UNDERSIGNED TO OR ON ACCOUNT OF SAID CON- 
TRACTOR FOR SAID PROPERTY. 


GIVEN UNDER HAND AND SEAL THIS DAY OF 
(SEAL) 

(WITNESS) 

(ADDRESS) 


NOTICE: WHEN YOU EXECUTE AND SUBMIT THIS DOCU- 
MENT, YOU SHALL BE CONCLUSIVELY DEEMED TO HAVE 
WAIVED AND RELEASED ANY AND ALL LIENS AND CLAIMS 
OF LIENS UPON THE FOREGOING DESCRIBED PROPERTY 
AND ANY RIGHTS REGARDING ANY LABOR OR MATERIAL 
BOND REGARDING THE SAID PROPERTY TO THE EXTENT 
(AND ONLY TO THE EXTENT) SET FORTH ABOVE, EVEN IF 
YOU HAVE NOT ACTUALLY RECEIVED SUCH PAYMENT, 90 
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DAYS AFTER THE DATE STATED ABOVE UNLESS YOU FILE 
AN AFFIDAVIT OF NONPAYMENT PRIOR TO THE EXPIRA- 
TION OF SUCH 90 DAY PERIOD. THE FAILURE TO INCLUDE 
THIS NOTICE LANGUAGE ON THE FORM SHALL RENDER 
THE FORM UNENFORCEABLE AND INVALID AS A WAIVER 
AND RELEASE UNDER 0O.C.G.A. § 44-14-366.” 


Provided, however, that the failure to correctly complete any of the 
blank spaces in the above form shall not invalidate said form so long as 
the subject matter of said release may reasonably be determined. 


(f) Nothing contained in this Code section shall affect: 


(1) The enforceability of any subordination of lien rights by a 
potential lien claimant to the rights of any other party which may 
have or acquire an interest in all or any part of the real estate, 
factories, railroads, or other property for which the potential lien 
claimant has furnished labor, services, or material, even though such 
subordination is entered into in advance of furnishing labor, services, 
or material and even though the claimant has not actually received 
payment in full for its claim; 


(2) The enforceability of any waiver of lien rights given in connec- 
tion with the settlement of a bona fide dispute concerning the amount 
due the lien claimant for labor, services, or material which have 
already been furnished; 


(3) The validity of a cancellation or release of a recorded claim of 
lien or preliminary notice of lien rights; or 


(4) The provisions of paragraph (2) of subsection (a) of Code 
Section 44-14-361.2, paragraphs (3) and (4) of subsection (a) and 
subsections (b) and (c) of Code Section 44-14-361.4, or Code Section 
44-14-364. 


(g)(1) When a waiver and release provided for in this Code section is 
executed by the claimant, it shall be binding against the claimant for 
purposes of the waiver of lien and labor or material bond rights to the 
extent stated in the waiver and release, subject only to the provisions 
of paragraphs (2) and (3) of this subsection. 


(2) Such lien and labor or material bond waivers and releases shall 
conclusively be deemed effective upon the earliest to occur of: 


(A) Actual receipt of funds in the amount set forth in the waiver 
and release; 


(B) Execution by the claimant of a separate written acknowledg- 
ment of payment in full; or 


(C) Ninety days after the date of the execution of the waiver and 
release, unless prior to the expiration of said 90 day period the 
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claimant files in the county in which the property is located an 
affidavit of nonpayment, using substantially the language in the 
following form, where such language shall be in at least 12 point 
font and need not be in boldface capital letters: 


“AFFIDAVIT OF NONPAYMENT UNDER 
O.C.G.A. § 44-14-366 


STATE OF GEORGIA 


COUNTY OF 
THE UNDERSIGNED MECHANIC AND/OR MATERIALMAN 
HAS BEEN EMPLOYED BY (NAME 


OF CONTRACTOR) TO FURNISH 
(DESCRIBE MATERIALS AND/OR LABOR) FOR THE CON- 
STRUCTION OF IMPROVEMENTS KNOWN AS 
(TITLE OF THE PROJECT OR 
BUILDING) WHICH IS LOCATED IN THE CITY OF 
, COUNTY OF , AND IS 
OWNED BY (NAME OF OWNER) 
AND MORE PARTICULARLY DESCRIBED AS FOLLOWS: 


(DESCRIBE THE PROPERTY UPON WHICH THE IMPROVE- 
MENTS WERE MADE BY USING EITHER A METES AND 
BOUNDS DESCRIPTION, THE LAND LOT DISTRICT, BLOCK 
AND LOT NUMBER, OR STREET ADDRESS OF THE PROJECT.) 


PURSUANT TO 0O.C.G.A. § 44-14-366 THE UNDERSIGNED EX- 
ECUTED A LIEN WAIVER AND RELEASE WITH RESPECT TO 
THIS PROPERTY DATED 
THE AMOUNT SET FORTH IN SAID WAIVER AND "RELEASE 
($= ) HAS NOT BEEN PAID IN FULL AND 
$C OF THE AMOUNT SET FORTH IN SAID WAIVER 
AND RELEASE REMAINS UNPAID, AND THE UNDERSIGNED 
HEREBY GIVES NOTICE OF SUCH NONPAYMENT. 


THE ABOVE FACTS ARE SWORN TRUE AND CORRECT BY 
THE UNDERSIGNED, THIS DAY OF 


9 


(SEAL) 
CLAIMANT’S SIGNATURE 
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SWORN TO AND EXECUTED 
IN THE PRESENCE OF: 


WITNESS 


NOTARY PUBLIC 


WITHIN SEVEN DAYS OF FILING THIS AFFIDAVIT OF NONPAY- 
MENT, THE FILING PARTY SHALL SEND A COPY OF THE AFFI- 
DAVIT BY REGISTERED OR CERTIFIED MAIL OR STATUTORY 
OVERNIGHT DELIVERY TO THE OWNER OF THE PROPERTY. IF 
THE FILING PARTY IS NOT IN PRIVITY OF CONTRACT WITH 
THE PROPERTY OWNER AND A NOTICE OF COMMENCEMENT IS 
FILED FOR THE IMPROVEMENT ON THE PROPERTY FOR 
WHICH THE FILING PARTY’S LABOR, SERVICES, OR MATERIALS 
WERE FURNISHED, A COPY OF THE AFFIDAVIT SHALL BE SENT 
TO THE CONTRACTOR AT THE ADDRESS SHOWN ON THE NO- 
TICE OF COMMENCEMENT. WHENEVER THE OWNER OF THE 
PROPERTY IS AN ENTITY ON FILE WITH THE SECRETARY OF 
STATE’S CORPORATIONS DIVISION, SENDING A COPY OF THE 
AFFIDAVIT TO THE COMPANY’S ADDRESS OR THE REGISTERED 
AGENT’S ADDRESS ON FILE WITH THE SECRETARY OF STATE 
SHALL BE DEEMED SUFFICIENT.” 


(3) A claimant who is paid, in full, the amount set forth in the 
waiver and release form after filing an affidavit of nonpayment shall 
upon request execute in recordable form an affidavit swearing that 
payment in full has been received. Upon recordation thereof in the 
county in which the Affidavit of Nonpayment was recorded, the 
affidavit of nonpayment to which it relates shall be deemed void. 


(4) Nothing in this Code section shall shorten the time within 
which to file a claim of lien. 


(5) A waiver and release provided in this Code section shall be 
suspended upon filing of an affidavit of nonpayment until payment in 
full has been received. 


(6) The claimant may rely upon the information contained in the 
waiver and release form when completing for filing the affidavit of 
nonpayment. 


History. 2020, p. 733, § 1/SB 315; Ga. L. 2021, p. 
Code 1981, § 44-14-366, enacted by Ga. 446, § 1/SB 148. 

L. 1991, p. 915, § 3; Ga. L. 1999, p. 81, The 2020 amendment, effective Janu- 

§ 44; Ga. L. 2008, p. 1063, § 5/SB 374; ary 1, 2021, rewrote this Code section. 

Ga. L. 2012, p. 775, § 44/HB 942; Ga. L. The 2021 amendment, effective July 
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1, 2021, substituted “AFFIDAVIT” for 
“LIEN” in the middle of the last sentence 
of the form in paragraph (g)(2). 
Law reviews. 

For note on 1991 enactment of this Code 
section, see 8 Ga. St. U.L. Rev. 166 (1992). 
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For annual survey of construction law, 
see 57 Mercer L. Rev. 79 (2005). 

For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 


JUDICIAL DECISIONS 


Limitations period. — Because a 30- 
day limitations period in a contract be- 
tween a general contractor and a subcon- 
tractor for the subcontractor to request 
arbitration of a dispute between the par- 
ties after notice by the contractor of de- 
fault by the subcontractor did not contra- 
vene O.C.G.A. § 44-14-366, the trial court 
did not err in enforcing the provision; the 
subcontractor’s conduct, not the terms of 
the contract, impaired the subcontractor’s 
claim and any lien rights the subcontrac- 
tor would have had with respect to that 
claim had the subcontractor timely arbi- 
trated the contractor’s decision to a favor- 
able result. Holt & Holt, Inc. v. Choate 
Constr. Co., 271 Ga. App. 292, 609 S.E.2d 
103, 2004 Ga. App. LEXIS 1602 (2004), 
cert. denied, No. S05C0872, 2005 Ga. 
LEXIS 359 (Ga. May 9, 2005). 

Waiver and release binding on 
claimant for all purposes. — Trial 
court erred in denying a construction com- 


pany’s motion for summary judgment be- 
cause the subcontractor failed to file the 
notice of non-payment within 60 days of 
the date shown on the waiver, and the 
plain and unambiguous language of 
O0.C.G.A. § 44-14-366(f)(1) clearly pro- 
vided that the failure to so file deemed the 
amount at issue paid in full. ALA Con- 
struction Services, LLC v. Controlled Ac- 
cess, Inc., 351 Ga. App. 841, 833 S.E.2d 
570, 2019 Ga. App. LEXIS 503 (2019). 

Georgia Court of Appeals held that the 
materialman must file a notice of non- 
payment within 60 days of the date shown 
on the waiver and release or else the 
amount at issue shall conclusively be 
deemed paid in full, and the presumption 
of payment is binding against the claim- 
ant for all purposes. ALA Construction 
Services, LLC v. Controlled Access, Inc., 
351 Ga. App. 841, 833 S.E.2d 570, 2019 
Ga. App. LEXIS 503 (2019). 


44-14-367. Notice; required statement. 


Failure of a lien claimant to commence a lien action to collect the 
amount of his or her claim within 365 days from the date of filing the 
lien, or failure of the lien claimant to file the statutory notice of 
commencement of lien action in the county where the property is 
located, renders the claim of lien unenforceable. A claim of lien may be 
disregarded if no notice of commencement of lien action was filed within 
395 days from the date the claim of lien was filed. Any lien filed after 
March 31, 2009, shall include on the face of the lien the following 
statement in at least 12 point bold font: “This claim of lien expires and 
is void 395 days from the date of filing of the claim of lien if no notice of 
commencement of lien action is filed in that time period.” Failure to 
include such language shall invalidate the lien and prevent it from 
being filed. No release or voiding of such liens shall be required. A lien 
shall expire sooner and be disregarded once it is determined that no 
notice of commencement was timely filed in response to a notice of 
contest pursuant to Code Section 44-14-368. 
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History. 

Code 1981, § 44-14-367, enacted by Ga. 
L. 1998, p. 860, § 2; Ga. L. 2000, p. 1589, 
§ 3; Ga. L. 2008, p. 1063, § 6/SB 374. 
Editor’s notes. 

Ga. L. 1998, p. 860, § 3, not codified by 
the General Assembly, provides that this 
Act is applicable to liens created on or 
after July 1, 1998. 
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Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 
Law reviews. 

For survey article on construction law, 
see 60 Mercer L. Rev. 59 (2008). 


JUDICIAL DECISIONS 


Creditor’s time for notice tolled un- 
der bankruptcy provisions. — Bank- 
ruptcy court held that the procedure un- 
der O.C.G.A. § 44-14-361.1 to “make 
good” a mechanic’s or materialman’s lien 
involved creating the lien, not mere per- 
fection, and these acts were subject to an 
automatic stay; accordingly, because the 
automatic stay prevented the creditor 
from complying with O.C.G.A. § 44-14- 
361.1, the creditor’s failure to take further 
action under that statute was tolled under 
11 U.S.C. § 108. In re Durango Ga. Paper 
Co., 297 B.R. 316, 2003 Bankr. LEXIS 
1170 (Bankr. S.D. Ga. 2003). 

Lien not authorized. — If a county 
housing authority owned property, re- 
gardless of its future plans to sell the 
same to private parties, it remained pub- 
lic property; thus, a private contractor 
was not authorized to place a lien on the 
property. Vakilzadeh Enters. v. Hous. 


Auth. of DeKalb, Ga., 271 Ga. App. 130, 
608 S.E.2d 724, 2004 Ga. App. LEXIS 
1633 (2004). 

Because a subcontractor did not actu- 
ally comply with O.C.G.A. § 43-14-8(f) as 
the evidence indicated that a Georgia- 
licensed electrician that the subcontractor 
affiliated itself with through an alleged 
joint venture only presented electrical 
contracting licenses when permits for the 
work were applied for and took no action 
to inspect others’ electrical work or to 
verify that the work complied with the 
applicable codes, the subcontractor could 
not enforce the subcontract with the con- 
tractor, could not recover in quantum mer- 
uit under O.C.G.A. § 9-2-7 as the express 
contract violated public policy, and could 
not file a subcontractor’s lien under 
0.C.G.A. §§ 44-14-861.1 and 44-14-367. 
JR Construction/Electric, LLC v. Ordner 
Constr. Co., 294 Ga. App. 453, 669 S.E.2d 
224, 2008 Ga. App. LEXIS 1214 (2008). 


44-14-368. Notice of contest of lien. 


(a) An owner or an owner’s agent or attorney, or the contractor or 


contractor’s agent or attorney, may elect to shorten the time prescribed 
in which to commence a lien action to enforce any claim of lien by 
recording in the superior court clerk’s office a notice in substantially the 
following form, in boldface capital letters in at least 12 point font, along 
with proof of delivery upon the lien claimant: 


“NOTICE OF CONTEST OF LIEN 


TO: [NAME AND ADDRESS OF LIEN CLAIMANT] 

YOU ARE NOTIFIED THAT THE UNDERSIGNED CONTESTS 
THE CLAIM OF LIEN FILED BY YOU ON 20 
___, AND RECORDED IN BOOK , PAGE 

OF THE PUBLIC RECORDS OF 
COUNTY, GEORGIA, AGAINST PROPERTY OWNED BY 
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, AND THAT THE TIME WITHIN 
WHICH YOU MAY COMMENCE A LIEN ACTION TO ENFORCE 
YOUR LIEN IS LIMITED TO 60 DAYS FROM RECEIPT OF THIS 
NOTICE. THIS DAY OF , 20 ; 

THIS ABOVE-REFERENCED LIEN WILL EXPIRE AND BE 
VOID IF YOU DO NOT: (1) COMMENCE A LIEN ACTION FOR 
RECOVERY OF THE AMOUNT OF THE LIEN CLAIM PURSU- 
ANT TO O.C.G.A. SECTION 44-14-361.1 WITHIN 60 DAYS FROM 
RECEIPT OF THIS NOTICE; AND (2) FILE A NOTICE OF 
COMMENCEMENT OF LIEN ACTION WITHIN 30 DAYS OF 
FILING THE ABOVE-REFERENCED LIEN ACTION. 

SIGNED: —— 

(OWNER, CONTRACTOR, AGENT OR ATTORNEY)” 


(b) The clerk of the superior court shall cross-reference the notice of 
contest of lien to the lien. The owner or his or her agent or attorney, or 
the contractor or his or her agent or attorney, shall send a copy of the 
notice of contest of lien within seven days of filing by registered or 
certified mail or statutory overnight delivery to the lien claimant at the 
address noted on the face of the lien. Service shall be deemed complete 
upon mailing. 


(c) The lien shall be extinguished by law 90 days after the filing of 
the notice of contest of lien if no notice of commencement of lien action 
is filed in that time period. No release or voiding of such liens shall be 
required. This subsection shall not be construed to extend the time in 
which a lien action must begin. 


History. Law reviews. 
Code 1981, § 44-14-368, enacted by Ga. For survey article on construction law, 
L. 2008, p. 1063, § 7/SB 374. see 60 Mercer L. Rev. 59 (2008). 


44-14-369. Computation of certain time periods. 


For the purposes of this part, the computation of time shall be 
determined pursuant to paragraph (3) of subsection (d) of Code Section 
1-3-1. 


History. 
Code 1981, § 44-14-369, enacted by Ga. 
L. 2008, p. 1063, § 7/SB 374. 
Part 4 
LABORERS 


JUDICIAL DECISIONS 


Location for process. — A laborer can performed either in the county of the 
sue out a process to enforce a lien for labor employer’s residence, or where the prop- 
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erty might be, but the process should be 
made returnable to the proper court of the 
county of defendant’s residence, if defen- 
dant resides in the state. Harris v. Hous- 
ton, 51 Ga. App. 116, 179 S.E. 645, 1935 
Ga. App. LEXIS 588 (1935). 
Counter-affidavit converts proceed- 
ings to mesne process. — The filing of a 
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counter-affidavit to the foreclosure of a 
laborer’s lien converts the proceedings 
into mesne process. Law v. Hodges, 53 Ga. 
App. 319, 185 S.E. 584, 1936 Ga. App. 
LEXIS 80 (1936). 


RESEARCH REFERENCES 


ALR. 

Common-law lien on personalty for 
work performed thereon, upon the owner’s 
premises, 3 A.L.R. 862. 

Right or interest subject to, and priority 
of, statutory lien for labor or material in 


developing property for oil and gas, 122 
A.L.R. 1182. 

Abandonment of construction or of con- 
tract as affecting time for filing mechan- 
ics’ liens or time for giving notice to owner, 
52 A.L.R.3d 797. 


44-14-380. General lien; priorities. 


Laborers shall have a general lien upon the property of their 


employers which is liable to levy and sale for their labor, which lien is 
superior to all other liens except liens for taxes, the special liens of 
landlords on yearly crops, and such other liens as are declared by law 


to be superior to them. 


History. 
Ga. L. 1873, p. 42, § 4; Code 1873, 
§ 1974; Code 1882, § 1974; Civil Code 


1895, § 2792; Civil Code 1910, § 3334; 
Code 1933, § 67-1801. 


JUDICIAL DECISIONS 


Section strictly construed. — Where 
parties resort to summary remedies to 
recover their demands, they must follow 
the very letter of O.C.G.A. § 44-14-380. 
Mabry v. Judkins, 66 Ga. 732, 1881 Ga. 
LEXIS 99 (1881); Ricks v. Redwine, 73 Ga. 
273, 1884 Ga. LEXIS 115 (1884). 

Section has no extraterritorial ef- 
fect. — O.C.G.A. §§ 44-14-320, 44-14- 
380, and 44-14-382 which give to laborers 
a general lien upon the property of their 
employers for labor performed, have no 
extraterritorial effect, and give no lien 
arising out of a contract for labor, made in 
another state and executed by labor per- 
formed therein. Downs v. Bedford, 39 Ga. 
App. 155, 146 S.E. 514, 1929 Ga. App. 
LEXIS 231 (1929). 

Trust estate is subject to lien under 


O.C.G.A. § 44-14-380. Ricks v. Redwine, 
73 Ga. 273, 1884 Ga. LEXIS 115 (1884). 

Laborer may also sue at common 
law. — Remedy given by O.C.G.A. §§ 44- 
14-380, 44-14-530, and 44-14-550 is not 
exclusive, and does not deprive a laborer 
of a common-law right to sue upon a 
contract, but is merely cumulative of that 
right. Jennings v. Lanham, 19 Ga. App. 
79, 90 S.E. 1038, 1916 Ga. App. LEXIS 54 
(1916). 

Foreclosure proceedings on labor- 
er’s lien not a bar to action on debt. — 
Pendency of a foreclosure of a laborer’s 
lien is not a bar to an action on account for 
the same debt, since, even where the lien 
is contested and the property replevied, no 
general judgment can be rendered in the 
foreclosure proceedings. In such a case, 
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the lien foreclosure is not converted into a 
proceeding in personam by the filing of a 
replevy bond. The actions are entirely 
different and each involves a different 
kind of judgment. McKellar v. Childs, 95 
Ga. App. 237, 97 S.E.2d 616, 1957 Ga. 
App. LEXIS 764 (1957). 

Definition of laborer. — Laborer un- 
der O.C.G.A. § 44-14-380, is one who per- 
forms manual labor. If an employee is paid 
to perform headwork rather than hand- 
work, that employee is not a laborer 
within that section. Cole v. McNeill, 99 
Ga. 250, 25 S.E. 402, 1896 Ga. LEXIS 328 
(1896). 

“Laborer,” under O.C.G.A. § 44-14- 
380, is one who performs manual la- 
bor. Aronoff v. Woodard, 47 Ga. App. 725, 
171 S.E. 404, 1933 Ga. App. LEXIS 627 
(19383). 

Laborers classified by work re- 
quired under contract, not title. — In 
determining whether an employee is a 
laborer within the meaning of the law 
providing for laborers’ lien, that person is 
to be classified, not according to the arbi- 
trary designation given to the calling, but 
with reference to the character of the 
services required of that person under the 
contract of employment. Bell v. J.B. With- 
ers Cigar Co., 196 Ga. 48, 26 S.E.2d 260, 
1943 Ga. LEXIS 317 (1943). 

Laborer does not do work requiring 
business skill. — Under O.C.G.A. § 44- 
14-380 laborers may file a lien on the 
property of their employers, but in order 
for an employee to come within the class 
entitled to such lien the employee’s duties, 
in the main, must be duties not requiring 
business capacity, skill and discretion. 
Dantel Corp. v. Whidby, 98 Ga. App. 119, 
105 S.E.2d 242, 1958 Ga. App. LEXIS 518 
(1958). 

Clerks, or persons doing general 
service, are not laborers within 
O.C.G.A. § 44-14-380. Richardson v. 
Langston & Crane, 68 Ga. 658, 1882 Ga. 
LEXIS 78 (1882). See also Hinton v. Goode 
& Crumbley, 73 Ga. 233, 1884 Ga. LEXIS 
106 (1884); Ricks v. Redwine, 73 Ga. 273, 
1884 Ga. LEXIS 115 (1884); Oliver v. Ma- 
con Hdwe. Co., 98 Ga. 249, 25 S.E. 403, 
1896 Ga. LEXIS 19 (1896); Pruitt v. Pace, 
10 Ga. App. 201, 72 S.E. 1098, 1911 Ga. 
App. LEXIS 713 (1911). 

Mercantile clerk is not laborer. — 
Clerk in a mercantile establishment is not 
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a “laborer” even though the proper dis- 
charge of the clerk’s duties may include 
the performance of some amount of 
manual labor. Meunier v. Beck & Gregg 
Hdwe. Co., 52 Ga. App. 30, 182 S.E. 58, 
1935 Ga. App. LEXIS 18 (1935). 

Clerical employees not entitled to 
either general or special laborer’s 
liens. — In a simple action by a clerical 
employee for an alleged unpaid salary, an 
employee is entitled to neither a general 
laborer’s lien, nor a special laborer’s lien, 
if it is shown that no manual labor is 
involved. United Bonded Whse., Inc. v. 
Jackson, 207 Ga. 627, 63 S.E.2d 666, 1951 
Ga. LEXIS 493 (1951). 

When employee’s regular duties in- 
clude actual manual labor, the em- 
ployee may have lien under 0.C.G.A. 
§ 44-14-380 even though the employee is 
a clerk as well as a laborer. Oliver v. 
Boehm, Bendheim & Co., 63 Ga. 172, 1879 
Ga. LEXIS 162 (1879); Rountree v. Brown, 
22 Ga. App. 79, 95 S.E. 375, 1918 Ga. App. 
LEXIS 154 (1918). 

When an employee’s regular duties in- 
clude actual manual labor, the employee 
may have a lien under O.C.G.A. § 44-14- 
380 although the employee performs other 
services for the employer which are not 
manual labor. Aronoff v. Woodard, 47 Ga. 
App. 725, 171 S.E. 404, 1933 Ga. App. 
LEXIS 627 (1933). 

Cropper is a laborer, and, as such, 
may maintain a laborer’s lien upon the 
crop as the property of the employer. Jen- 
nings v. Lanham, 19 Ga. App. 79, 90 S.E. 
1038, 1916 Ga. App. LEXIS 54 (1916); 
Howard v. Franklin, 32 Ga. App. 737, 124 
S.E. 554, 1924 Ga. App. LEXIS 617 (1924). 

Waitress in a restaurant, who waits 
on the customers when they come into the 
restaurant to eat, takes their orders and 
serves them with their meals, and after 
they finish eating, cleans the table and 
takes the soiled dishes to the kitchen, and 
who also cooks some, sweeps the floors of 
the restaurant, changes the table linen, 
scrubs counters, washes mirrors, dusts, 
and unpacks canned goods, is a laborer 
within the meaning of O.C.G.A. § 44-14- 
380; even though the waitress frequently 
acts as cashier, purchases some of the 
groceries, and makes entries in the books 
of the business. Aronoff v. Woodard, 47 Ga. 
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App. 725, 171 S.E. 404, 1933 Ga. App. 
LEXIS 627 (1933). 

Mechanic may assert mechanic’s or 
laborer’s lien. — A mechanic who per- 
sonally performs manual labor upon prop- 
erty of the employer is not limited to a 
mechanic’s lien under O.C.G.A. § 44-14- 
363, but may at the mechanic’s option 
assert a laborer’s lien under O.C.G.A. 
§§ 44-14-380 or 44-14-381. Adams v. Goo- 
drich, 55 Ga. 233, 1875 Ga. LEXIS 387 
(1875); Hilley v. Lunsford, 29 Ga. App. 
398, 115 S.E. 667, 1923 Ga. App. LEXIS 
29 (1923). 

Working foreman limited to me- 
chanic’s lien. — A working foreman, who 
in addition to duties as a supervisor, is 
expected to perform manual type labor 
personally may not be in the main, a 
laborer so as to be entitled to a lien under 
O.C.G.A. § 44-14-380 but may be a me- 
chanic within the meaning of O.C.G.A. 
§§ 44-14-360 and 44-14-361. Dantel Corp. 
v. Whidby, 98 Ga. App. 119, 105 S.E.2d 
242, 1958 Ga. App. LEXIS 518 (1958). 

Laborer only has a lien for work 
which the laborer has done person- 
ally, and not by other persons hired by the 
laborer to do the work. Mabry v. Judkins, 
66 Ga. 732, 1881 Ga. LEXIS 99 (1881). 

Laborer entitled to earnings of 
spouse and minor child and may as- 
sert lien in the laborer’s own name and 
for the laborer’s own use for labor con- 
tracted for and performed by the spouse 
and child. Howard v. Franklin, 32 Ga. 
App. 737, 124 S.E. 554, 1924 Ga. App. 
LEXIS 617 (1924). 

General laborer’s lien on person- 
alty takes precedence over ordinary 
mortgages, even those created prior to 
the contract for labor. Langston & Crane 
v. Anderson, 69 Ga. 65, 1882 Ga. LEXIS 
179 (1882); Allred v. Haile, 84 Ga. 570, 10 
S.E. 1095, 1890 Ga. LEXIS 289 (1890); 
Georgia Loan, Sav. & Banking Co. v. Dun- 
lop, 108 Ga. 218, 33 S.E. 882, 1899 Ga. 
LEXIS 218 (1899); Mathews v. Fields, 12 
Ga. App. 225, 77 S.E. 11, 1913 Ga. App. 
LEXIS 507 (1913). 

Purchase-money mortgages and 
other liens, except as otherwise pro- 
vided. — Liens of laborers have priority 
over mortgages given to secure the pay- 
ment of purchase money, and all other 
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liens except those specially provided for 
and expressly declared by law to be supe- 
rior. Bradley v. Cassels, 117 Ga. 517, 43 
S.E. 857, 1903 Ga. LEXIS 280 (1903). 

Lien in favor of laborers on the person- 
alty of their employers takes precedence 
over mortgages, even mortgages given to 
secure the payment of the purchase 
money, and even to those created prior to 
the contract for labor, and all other liens 
except those specially provided for and 
specially declared by law to be superior. 
Aronoff v. Woodard, 47 Ga. App. 725, 171 
S.E. 404, 1933 Ga. App. LEXIS 627 (1933). 

Lien does not include fee for using 
laborer’s property. — Lien given to la- 
borers under O.C.G.A. § 44-14-380 arises 
only for the amount due for the work done, 
and does not include hire for use of labor- 
er’s property. Cox v. Cagle, 112 Ga. 157, 37 
S.E. 176, 1900 Ga. LEXIS 81 (1900). 

Special lien of laborers given by 
O.C.G.A. $ 44-14-380 attaches to their 
employers’ property only. Farrar v. 
Joyce, 60 Ga. App. 675, 4 S.E.2d 708, 1939 
Ga. App. LEXIS 137 (1939). 

Amendment of lien which effec- 
tively changes party defendant. — La- 
borer’s special lien foreclosed against A, 
and levied on property alleged to be the 
property of A, to which property B files a 
claim, cannot be amended by alleging that 
B is the owner of the property, that the 
work for which the lien arose was done for 
B’s benefit, and that B knowingly accepted 
such benefit, as such an amendment in 
effect substitutes B, of whom no demand 
for payment had been made within 12 
months from the date the debt became 
due, for A as a party defendant, and this 
may not be done unless there is an equi- 
table reason therefor. Farrar v. Joyce, 60 
Ga. App. 675, 4 S.E.2d 708, 1939 Ga. App. 
LEXIS 137 (1939). 

Procedure for enforcing lien. — La- 
borer may enforce such lien on personal 
property by filing an affidavit in the 
proper court in the county of the residence 
of the employer or in the county where 
such property of the employer is located, 
setting forth the essential facts necessary 
to constitute such lien, whereupon an ex- 
ecution shall issue instantly, the same 
being final process, unless and until ar- 
rested or controverted by a proper counter 
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affidavit. Harris v. Houston, 51 Ga. App. 
116, 179 S.E. 645, 1935 Ga. App. LEXIS 
588 (1935). 

Employee has burden of showing 
contract required mostly manual la- 
bor. — Burden is on employee to show 
that the general services by an oral con- 
tract of employment are to consist mainly 
of manual labor, and not merely that the 
services which the employee did perform 
consisted mainly of such labor. Bell v. J.B. 
Withers Cigar Co., 196 Ga. 48, 26 S.E.2d 
260, 1943 Ga. LEXIS 317 (1948). 

Unless foreclosure collaterally at- 
tacked by stranger. — Rule that the 
burden of proving that one is a laborer lies 
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upon the one asserting a laborer’s lien 
does not apply where a judgment foreclos- 
ing a laborer’s lien is collaterally attacked 
by a stranger. Sutton v. Bank of Ogletho- 
rpe, 33 Ga. App. 416, 126 S.E. 556, 1925 
Ga. App. LEXIS 799 (1925). 

Plaintiff in execution bears burden 
of showing possession by defendant. 
— Possession by the lienholder is proper, 
and if there is no contradiction thereof by 
the claimant, the plaintiff in execution 
carries the burden of proof to show either 
title or possession of defendant in execu- 
tion. Jones v. Major, 83 Ga. App. 78, 62 
S.E.2d 729, 1950 Ga. App. LEXIS 1031 
(1950). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, §§ 25-28, 75. 
C.J.S. 

56 C.J.S., Mechanics’ Liens, § 98. 
ALR. 

Priority as between landlord’s lien on 
chattels and chattel mortgage, 37 A.L.R. 
400; 52 A.L.R. 935. 

Chattel mortgage on fruit crops growing 
or to be grown, 54 A.L.R. 1532. 

Constitutionality of statute giving a lien 
for, or preferring claims of employees for, 
wages in case of insolvency of employer, 94 
A.L.R. 1287. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 111 A.L.R. 1453; 142 
A.L.R. 362. 


Sufficiency of description of subject of 
lien in farm laborer’s claim of statutory 
lien, 116 A.L.R. 1009. 

Right or interest subject to, and priority 
of, statutory lien for labor or material in 
developing property for oil and gas, 122 
A.L.R. 1182. 

Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 

State’s prerogative right of preference 
at common law, 167 A.L.R. 640. 

Validity of statute making private prop- 
erty owner liable to contractor’s laborers, 
materialmen, or subcontractors where 
owner fails to exact bond or employ other 
means of securing their payment, 59 
A.L.R.2d 885. 


44-14-381. Special lien; priorities. 


Laborers shall also have a special lien on the products of their labor, 
which lien shall be superior to all other liens except liens for taxes and 
special liens of landlords on yearly crops. 


History. 
Ga. L. 1878, p. 42, § 4; Code 1873, 
§ 1975; Code 1882, § 1975; Civil Code 


1895, § 2793; Civil Code 1910, § 335; 
Code 1933, § 67-1802. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-381 is strictly con- 
strued. Richardson v. Langston & Crane, 
68 Ga. 658, 1882 Ga. LEXIS 78 (1882). 


Trust estate is subject to a lien un- 
der O.C.G.A. § 44-14-381. Ricks v. Red- 
wine, 73 Ga. 273, 1884 Ga. LEXIS 115 (1884). 
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Laborer’s lien may be asserted by 
mechanic. — Mechanic who personally 
performs manual labor upon property of 
employer is not limited to a mechanic’s 
lien under O.C.G.A. § 44-14-363 but may 
at the mechanic’s option assert a laborer’s 
lien under O.C.G.A. §§ 44-14-380 or 44- 
14-381. Adams v. Goodrich, 55 Ga. 233, 
1875 Ga. LEXIS 387 (1875); Hilley v. 
Lunsford, 29 Ga. App. 398, 115 S.E. 667, 
1923 Ga. App. LEXIS 29 (1923). 

O.C.G.A. § 44-14-381 does not apply 
to goods repaired. Lanier v. Bailey, 120 
Ga. 878, 48 S.E. 324, 1904 Ga. LEXIS 731 
(1904). 

Independent contractors, as well as 
employees, may assert a special la- 
borer’s lien. Slappey v. Slappey, 296 Ga. 
App. 773, 676 S.E.2d 283, 2009 Ga. App. 
LEXIS 333 (2009). 

Clerical worker not entitled to la- 
borer’s lien. — In a simple suit by a 
clerical employee for an alleged unpaid 
salary, employee is entitled to neither a 
general laborer’s lien, nor a special labor- 
er’s lien, if it is shown that no manual 
labor was involved. United Bonded Whse., 
Inc. v. Jackson, 207 Ga. 627, 63 S.E.2d 
666, 1951 Ga. LEXIS 493 (1951). 

Laborer’s lien applies only to em- 
ployer’s property. — Special lien given 
by O.C.G.A. § 44-14-381 to laborers, on 
the product of their labor, attaches to the 
property of their employers only. Jonas v. 
Central Ga. Lumber Co., 35 Ga. App. 172, 
132 S.E. 236, 1926 Ga. App. LEXIS 608 
(1926). 

Amount does not include price for 
using laborer’s property. — Lien given 
to laborers under O.C.G.A. § 44-14-381 
arises only for the amount due for the 
work done, and does not include hire for 
use of laborer’s property. Cox v. Cagle, 112 
Ga. 157, 37 S.E. 176, 1900 Ga. LEXIS 81 
(1900). 

Laborer not entitled to employer’s 
property where not product of labor. 
— Special lien of a laborer applies only to 
the products of labor, and the foreclosure 
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of such lien will not entitle the laborer to 
participate in the proceeds of other per- 
sonal property before the court for distri- 
bution. Boyce v. Poore, 84 Ga. 574, 10 S.E. 
1094, 1890 Ga. LEXIS 290 (1890). 

Plaintiff in execution must show 
defendant has title or possession. — 
Possession by the lienholder is proper, and 
if there is no contradiction thereof by the 
claimant, the plaintiff in execution carries 
the burden of proof to show either title or 
possession of defendant in execution. 
Jones v. Major, 83 Ga. App. 78, 62 S.E.2d 
729, 1950 Ga. App. LEXIS 1031 (1950). 

Landlord’s crop lien superior to la- 
borer’s lien, absent contrary agree- 
ment. — Landlord’s lien has priority on 
the proceeds of crops grown on rented 
premises over a laborer’s lien on the same 
unless there be some conflicting agree- 
ment such as might operate to interfere 
with the general rule. Nelson v. Fuqua, 46 
Ga. App. 754, 169 S.E. 206, 1933 Ga. App. 
LEXIS 230 (1933). 

Parent who planted could not as- 
sert lien. — As a farmer’s parent planted 
and picked cotton and did not oversee 
others while others performed these 
tasks, the parent was a “laborer” for pur- 
poses of O.C.G.A. § 44-14-381. Slappey v. 
Slappey, 296 Ga. App. 773, 676 S.E.2d 
283, 2009 Ga. App. LEXIS 333 (2009). 

Lien against a farmer’s crop. — As 
0.C.G.A. § 44-14-550 contemplated that 
at the initial probable cause hearing, the 
trial court would inquire as to whether the 
plaintiff had put forth facts necessary to 
constitute a laborer’s lien and the amount 
due, the trial court did not err in review- 
ing the facts of the case in order to deter- 
mine whether there was probable cause to 
believe a laborer could validly assert a 
special lien against a farmer’s crop for the 
debt under O.C.G.A.§ 44-14-381. Slappey 
v. Slappey, 296 Ga. App. 773, 676 S.E.2d 
283, 2009 Ga. App. LEXIS 333 (2009). 


RESEARCH REFERENCES 


Am. Jur, 2d. 
51 Am. Jur. 2d, Liens, §§ 8, 10. 


C.J.S. 
53 C.J.S., Liens, § 1. 
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44-14-381 PROPERTY 44-14-382 
ALR. 

Priority as between landlord’s lien on 
chattels and chattel mortgage, 37 A.L.R. 
400; 52 A.L.R. 935. 


Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 


44-14-382. When laborers’ liens arise; priority of conflicting 
liens. 


Liens of laborers shall arise upon the completion of the contract of 
labor but shall not exist against bona fide purchasers without notice 
until they have been reduced to execution and levied on by an officer. 
Laborers’ liens which conflict with each other shall rank according to 


date, each dating from the completion of the contract of labor. 


History. 
Ga. L. 1878, p. 42, § 4; Code 1873, 
§ 1976; Code 1882, § 1976; Civil Code 


1895, § 2794; Civil Code 1910, § 3339; 
Code 1933, § 67-1803. 


JUDICIAL DECISIONS 


Section has no extraterritorial ef- 
fect. — O.C.G.A. §§ 44-14-320, 44-14- 
380, and 44-14-382 give to laborers a 
general lien upon the property of their 
employers for labor performed, have no 
extraterritorial effect, and give no lien 
arising out of a contract for labor, made in 
another state and executed by labor per- 
formed therein. Downs v. Bedford, 39 Ga. 
App. 155, 146 S.E. 514, 1929 Ga. App. 
LEXIS 231 (1929). 

Bona fide purchaser prevails. — A 
bona fide purchase of personalty in pay- 
ment of an antecedent debt, before the 
property was seized under the levy of a 
laborer’s general lien, will prevail over 
such lien. F & M Bank v. Redden, 17 Ga. 
App. 473, 87 S.E. 701, 1916 Ga. App. 
LEXIS 707 (1916). 

Laborer’s lien prevails over prior 
general rent lien. — O.C.G.A. § 44-14- 
382 does not, where the laborer’s lien is 
not reduced to execution and levy until 
after the creation of a landlord’s general 
lien for rent, deny to the laborer’s general 
lien its superior dignity to the landlord’s 
general lien for rent. That section merely 
denies to a laborer’s lien its superiority as 
against a bona fide purchaser before the 
lien has been reduced to execution and 


levy. Little v. Walters, 40 Ga. App. 447, 
150 S.E. 201, 1929 Ga. App. LEXIS 192 
(1929). 

Completion must be alleged in affi- 
davit. — An affidavit to foreclose a labor- 
er’s lien must show affirmatively that the 
contract of labor has been completed. 
Brantley v. Rayburn, 61 Ga. 211, 1878 Ga. 
LEXIS 77 (1878); McDonald v. Night, 63 
Ga. 161, 63 Ga. 162, 1879 Ga. LEXIS 144 
(1879); Harvey v. Lewis, 19 Ga. App. 655, 
91 S.E. 1052, 1917 Ga. App. LEXIS 289 
(1917). 

Payment presumed due when con- 
tract completed absent contrary 
agreement or custom. — Where a con- 
tract involving goods and services is in- 
volved, and no stipulation to the contrary 
is included therein, and no custom to the 
contrary proved in evidence, payment will 
be presumed due when the contract is 
completed. Luckie v. Max Wright, Inc., 90 
Ga. App. 243, 82 S.E.2d 660, 1954 Ga. 
App. LEXIS 674 (1954). 

No right to enforce lien absent suf- 
ficient reason for not completing con- 
tract. — One is not entitled to enforce a 
laborer’s lien unless the laborer is for 
sufficient legal reason prevented from car- 
rying out the contract. Payne v. Norris, 88 
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Ga. App. 850, 78 S.E.2d 351, 1953 Ga. 
App. LEXIS 1225 (1953). 

Completion prevented by other 
party. — While, ordinarily, before a labor- 
er’s lien can be foreclosed, the laborer 
must have fully completed the contract, 
yet, where the laborer is prevented from 
doing so by the other party to the contract, 
the actual completion of the contract is not 
necessary. Cluff v. Merchants’ & Mechan- 
ics’ Bank, 40 Ga. App. 299, 149 S.E. 300, 
1929 Ga. App. LEXIS 138 (1929). 

Where before the end of the year for 
which a farm laborer is employed, but 
after the maturity of the crops, the land- 
lord turns the crops over to a third person, 
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a creditor, to be gathered by such third 
person, it is not necessary for the laborer 
to wait until the end of the year to fore- 
close the laborer’s lien. Cluff v. Merchants’ 
& Mechanics’ Bank, 40 Ga. App. 299, 149 
S.E. 300, 1929 Ga. App. LEXIS 138 (1929). 

The burden is upon the laborer to 
show that the labor contract has been 
completed. Houser v. Cooper, 102 Ga. 
823, 30 S.E. 539, 1898 Ga. LEXIS 769 
(1898). 

For example of case where cropper 
abandoned cultivation. See Payne v. 
Trammell, 29 Ga. App. 475, 115 S.E. 923, 
1923 Ga. App. LEXIS 76 (1923). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, §§ 9, 11, 12, 22, 
23, 68-70, 75. 
C.J.S. 

53 C.J.S., Liens, §§ 4, 14. 
ALR. 

Character of service contemplated by 
statutes giving a lien or preference, in 


event of insolvency, to servants, employ- 
ees, laborers, etc., 54 A.L.R. 567; 142 
A.L.R. 362. 

Right or interest subject to, and priority 
of, statutory lien for labor or material in 
developing property for oil and gas, 122 
A.L.R. 1182. 


Part 5 


PAWNBROKERS, Factors, BAILEES, ACCEPTORS, 
AND DEPOSITORIES 


RESEARCH REFERENCES 


ALR. 

Right of a factor, commission merchant, 
or produce broker to sell property to pro- 
tect advances, 40 A.L.R. 387. 

Other debts or liabilities within contem- 
plation of pledge to secure particular debt 


and other debts or liabilities to pledgee, 87 
A.L.R. 615. 

Warehouseman’s or bailee’s lien on 
property stored by officer who had seized 
it under attachment or execution, 95 
A.L.R. 1529. 


44-14-400. Liens of pawnbrokers, factors, bailees, and accep- 
tors; priorities. 


Pawnbrokers, factors, bailees, and acceptors shall have such liens as 
are designated in this part and in Part 5 of Article 3 of Chapter 12 of 
this title. Such liens shall be inferior to liens for taxes, liens of which 
such persons had actual notice before becoming creditors, special liens 
for rent, liens of laborers, liens or mortgages duly recorded, judgment 
liens, and other general liens reduced to execution and levied on. 
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History. 
Ga. L. 1873, p. 42, § 14; Code 1873, 
§ 1987; Ga. L. 1880-81, p. 63, § 2; Code 
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1882, § 1987; Civil Code 1895, § 2812; 
Civil Code 1910, § 3362; Code 1933, § 12- 
701. 


JUDICIAL DECISIONS 


Where property sold in depositor’s 
lifetime, proceeds not part of estate. 
— Where a factor, with whom property 
had been deposited, makes advances 
thereon to the owner, the factor has the 
right and power to sell the property for the 
purpose of paying the indebtedness repre- 
sented by the advancements, and has a 
lien upon the funds derived from the sale 
for the purpose of reimbursing the factor 
for the advances made. Where the factor, 
in the lifetime of the owner, sells the 
property and applies the proceeds to the 
indebtedness, neither the property, nor 
the proceeds of the sale thereof, become, 
upon the death of the owner, a part of the 
estate, and therefore the surviving spouse 
and minor children can assert no claim for 
a year’s support in the property or the 
proceeds thereof. Philpot v. Ramsey & 
Hogan, 47 Ga. App. 635, 171 S.E. 204, 
1933 Ga. App. LEXIS 584 (1933). 

Property is part of depositor’s es- 
tate if not sold before death. — Where 
a factor, with whom property had been 
deposited, who made advancements 
thereon during the lifetime of the owner, 
does not sell the property until after the 
owner’s death, the property encumbered 
with the factor’s lien for the advance- 
ments becomes a part of the owner’s es- 
tate, and is therefore subject to the supe- 
rior lien of the surviving spouse and minor 
children of the owner for a year’s support. 
Philpot v. Ramsey & Hogan, 47 Ga. App. 
635, 171 S.E. 204, 1933 Ga. App. LEXIS 
584 (1933). 


Factor’s lien junior to that for 
year’s support of depositor’s survi- 
vors. — Where a factor occupies, as to the 
landlord, the position of a bona fide ac- 
quisitor of a mortgage lien on the prop- 
erty, for value and without notice, and, 
possesses only a lien upon the property for 
the advancements made, such lien, where 
no title passes, has no priority over the 
lien given by statute on the property of the 
deceased at the time of death to the sur- 
viving spouse and minor children for a 
year’s support. Philpot v. Ramsey & Ho- 
gan, 47 Ga. App. 635, 171 S.E. 204, 1933 
Ga. App. LEXIS 584 (19383). 

Warehouseman’s lien not superior 
to homestead exemption. — A ware- 
houseman’s lien for storage charges on 
property deposited with the warehouse- 
man is not superior to the exemption 
rights established by setting it apart as 
homestead property although it be set 
apart after the accrual of the storage 
charges. Morrow Transf. & Storage Co. v. 
Whitson, 20 Ga. App. 149, 92 S.E. 761, 
1917 Ga. App. LEXIS 759 (1917). 

Bailee’s lien inferior to recorded 
security interest. — Bailee’s lien was 
inferior to a cooperative banks’ duly re- 
corded security interest in peanuts. Farm 
Credit of Northwest Fla., ACA v. Easom 
Peanut Co., 312 Ga. App. 374, 718 S.E.2d 
590, 2011 Ga. App. LEXIS 817 (2011), cert. 
denied, No. S12C0444, 2012 Ga. LEXIS 
315 (Ga. Mar. 19, 2012). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

8 Am. Jur. 2d, Bailments, § 190 et seq. 
Am. Jur. Pleading and Practice 
Forms. 

10A Am. Jur. Pleading and Practice Forms, 
Factors and Commission Merchants, § 2. 


C.J.S. 

8 C.J.S., Bailments, § 80 et seq. 
ALR. 

Right of a factor, commission merchant, 
or produce broker to sell property to pro- 
tect advances, 40 A.L.R. 387. 
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Factor’s right to setoff against proceeds 
of consignment, 52 A.L.R. 811. 
Priority of lien of sales or consumers’ 
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Necessity and sufficiency of notice or 
statement prescribed by factor’s lien law, 
96 A.L.R.2d 727. 


tax, 136 A.L.R. 1015. 
Lien for storage of motor vehicle, 48 
A.L.R.2d 894; 85 A.L.R.3d 199. 


44-14-401. Depositories’ liens; loss of liens under this Code 
section and Code Section 44-14-400; priorities. 


Depositories shall have such liens as are prescribed in this part and 
in Part 5 of Article 3 of Chapter 12 of this title and shall, as to other 
liens, occupy the same position as mechanics. The liens mentioned in 
this Code section and in Code Section 44-14-400 shall be lost by a 
surrender to the debtor of the property on which the lien is claimed, and 
they shall rank according to date with each other and with other liens 


not specified in this Code section and in Code Section 44-14-400. 


History. 
Ga. L. 1873, p. 42, § 14; Code 1873, 
§ 1988; Code 1882, § 1988; Civil Code 


1895, § 2813; Civil Code 1910, § 3363; 
Code 1933, § 12-702. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, § 190 et seq. 


C.J.S. 
26B C.J.S., Depositaries, § 11 et seq. 


44-14-402. Liens of depositories for hire. 


Depositories for hire shall have a lien for their hire and may retain 


possession until it is paid. 


History. 

Orig. Code 1863, § 2089; Code 1868, 
§ 2084; Code 1873, § 2110; Code 1882, 
§ 2110; Civil Code 1895, § 2928; Code 
1910, § 3501; Code 1933, § 12-703. 

Law reviews. 

For comment on Wilkinson v. Townsend, 

96 Ga. App. 179, 99 S.E.2d 539 (1957), 


wherein the statutory authorization for 
the police to remove an abandoned auto- 
mobile to a garage was held not to create 
an agency relationship between the police 
and auto owner giving rise to a lien 
against the auto owner by the garageman, 
see 9 Mercer L. Rev. 372 (1958). 


JUDICIAL DECISIONS 


Removal of illegally parked car 
does not create lien. — Where O.C.G.A. 
§ 40-6-206 permits police officers to re- 
move illegally parked automobiles to a 
garage or other place of safety, but does 
not specify whether a public or private 
garage, and does not state that the owner 
shall be liable for the costs of such re- 
moval and storage, and no specific author- 
ity is given the officers to impound the 


vehicle and the law is blank as to its 
ultimate disposition, the law does not cre- 
ate an agency relation between the police 
officers and the owner so as to form a 
contract for storage or towing charges; 
since the owner does not assent to this 
disposition of property, and no person au- 
thorized by law to act for the owner as- 
sents to it. Under these circumstances, no 
lien arises, and detention of the property 
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by the garage against the demands of the v. Townsend, 96 Ga. App. 179, 99 S.E.2d 
owner amounts to a conversion. Wilkinson 539, 1957 Ga. App. LEXIS 536 (1957). 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
8 Am. Jur. 2d, Bailments, § 190 et seq. Lien for towing or storage, ordered by 
C.J.S. public officer, of motor vehicle, 85 A.L.R.3d 


26B C.J.S., Depositaries, § 11 et seq. 199. 


44-14-403. Lien of pawnbroker; action for interference; grace 
period on pawn transactions; extension or continua- 
tion of maturity date; redemption of goods after 
maturity date. 


(a) A pawnbroker shall have a lien on the pledged goods pawned for 
the money advanced, interest, and pawnshop charge owed but not for 
other debts due to him. He may retain possession of the pledged goods 
until his lien is satisfied and may have a right of action against anyone 
interfering therewith. 


(b)(1) There shall be a grace period on all pawn transactions. On 
pawn transactions involving motor vehicles or motor vehicle certifi- 
cates of title, the grace period shall be 30 calendar days; on all other 
pawn transactions the grace period shall be ten calendar days. In the 
event that the last day of the grace period falls on a day in which the 
pawnbroker is not open for business, the grace period shall be 
extended through the first day following upon which the pawnbroker 
is open for business. The pawnbroker shall not sell the pledged goods 
during the grace period. 


(2) By agreement of the parties, the maturity date of the pawn 
transaction may be extended or continued for 30 day periods, pro- 
vided that the interest rates and charges as specified in Code Section 
44-12-131 are not exceeded. The grace period shall begin running on 
the first day following the maturity date of the pawn transaction or 
on the first day following the expiration of any extension or continu- 
ation of the pawn transaction, whichever occurs later. All extensions 
or continuations of the pawn transaction shall be evidenced in 
writing. 


(3) Pledged goods may be redeemed by the pledgor or seller within 
the grace period by the payment of any unpaid accrued fees and 
charges, the repayment of the principal, and the payment of an 
additional interest charge not to exceed 12.5 percent of the principal. 
Pledged goods not redeemed within the grace period shall be auto- 
matically forfeited to the pawnbroker by operation of this Code 
section, and any ownership interest of the pledgor or seller shall 
automatically be extinguished as regards the pledged item. 
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(4) Any attempt to circumvent the interest rates and charges as 
specified in Code Section 44-12-131 shall be null and void. A pawn 
transaction shall be considered to have been extended or continued 


unless: 


(A) All charges, fees, and the principal have actually been paid 
or repaid on the previous pawn transaction; 


(B) The pledged goods in the previous transaction, including but 
not limited to a motor vehicle certificate of title, have actually been 
restored to the possession of the pledgor or seller; and 


(C) The pledged goods in the previous transaction have been 
removed from the business premises of the pawnbroker and, in the 
case of a motor vehicle certificate of title, any lien on the motor 
vehicle certificate of title has been removed or released. 


History. 

Orig. Code 1863, § 2118; Code 1868, 
§ 2118; Code 1873, § 2141; Code 1882, 
§ 2141; Civil Code 1895, § 2959; Civil 
Code 1910, § 3531; Code 1933, § 12-704; 
Ga. L. 1989, p. 819, § 4; Ga. L. 1992, p. 
3245, § 5. 


Law reviews. 

For note on 1992 amendment of this 
Code section, see 9 Ga. St. U.L. Rev. 323 
(1992). 

For annual survey on bankruptcy law, 
see 69 Mercer L. Rev. 1033 (2018). 


JUDICIAL DECISIONS 


Lien is lost upon surrender of prop- 
erty to debtor. — The policy of the law as 
to innkeepers, boardinghouse keepers, 
and all pawnees and depositaries for hire 
is that they shall have a lien on the 
personalty deposited or pawned with 
them until they are paid for their services, 
but that they lose such lien by a voluntary 
surrender to the debtor of the property on 
which the lien is claimed. Turner v. Priest, 
48 Ga. App. 109, 171 S.E. 881, 1933 Ga. 
App. LEXIS 479 (19383). 

Motor vehicle as subject of pawn 
transaction. — Bankruptcy court found 
that the creditor was not entitled to sum- 
mary judgment regarding the debtor’s re- 
possessed vehicle action where the pawn- 
shop agreement in issue violated the 
statutory requirements for automobile 
title pawns under Georgia law. Johnson v. 
Speedee Cash of Columbus, Inc., 289 B.R. 
251, 2002 Bankr. LEXIS 1445 (Bankr. 
M.D. Ga. 2002). 

Debtors were not entitled to turn over to 
their estate a motor vehicle that had been 
pledged pre-petition to a pawn company 
because the debtors did not exercise their 


right of redemption within the 30 days 
allowed for redemption by O.C.G.A. § 44- 
14-103, the time for redemption had ex- 
pired before the bankruptcy petition was 
filed, and the pawn company thus had a 
valid ownership interest in the car before 
the petition was filed. Barnette v. Bankers 
Fin. Servs. (In re Barnette), No. 07-12986- 
WHD, No. 07-1068, 2008 Bankr. LEXIS 
1912 (Bankr. N.D. Ga. Apr. 9, 2008). 
LLC that seized a Chapter 13 debtor’s 
car 16 hours before the debtor declared 
bankruptcy, and sold the car without 
keeping records, was ordered to pay the 
debtor $6,579.57 for loss of the car, $300 
for lost personal property that was in the 
car, $2,356.70 in emotional distress dam- 
ages, and reasonable attorney’s fees, pur- 
suant to 11 U.S.C. § 362(k), because the 
evidence showed that the LLC knew the 
debtor declared bankruptcy before the 
LLC sold the car. Although the LLC 
claimed that the LLC was not liable under 
§ 362 because the debtor forfeited rights 
in the car pursuant to the Georgia Pawn- 
shop Act (GPA), O.C.G.A. § 44-14-403, 
when the debtor failed to repay a debt, the 
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court rejected that argument because the 
LLC assessed interest rates over the 
course of the contract that exceeded the 
rates allowed by the GPA, such that a 
Motor Vehicle Pawn Contract the debtor 
signed was void from the contract’s incep- 
tion pursuant to O.C.G.A. § 44-12-131. 
Spinner v. Cash In A Hurry, LLC, 398 B.R. 
84, 2008 Bankr. LEXIS 3620 (Bankr. N.D. 
Ga. 2008). 

Creditor violated 11 U.S.C. § 362 when 
the creditor failed to turn over a truck a 
debtor pledged as security, and the court 
ordered the creditor to turn over the truck 
and to pay the debtor $1,400 in damages 
from lost income and $2,152.50 in attor- 
ney’s fees. Although the parties entered 
into a possession pawn agreement, the 
court found that the agreement violated 
O.C.G.A. § 44-14-403(b)(1) because the 
agreement did not give the debtor a grace 
period for payment, and because the 
agreement violated § 44-14-403(b)(1) the 
creditor did not obtain title to the truck 
before the debtor declared bankruptcy. 
Ballard v. Freedom Auto Plaza (In re Bal- 
lard), No. 10-71415, 2010 Bankr. LEXIS 
3933 (Bankr. M.D. Ga. Nov. 1, 2010). 

In a case in which a Chapter 13 debtor 
filed a motion to require the turnover of a 
truck and the creditor argued that owner- 
ship of the truck was forfeited to the 
creditor prior to the filing of the debtor’s 
first bankruptcy case and that, as owner 
of the truck, the creditor was entitled to 
take possession of the truck after the 
dismissal of the first bankruptcy case and 
was not required to return the truck to the 
debtor upon the filing of the current case 
since the debtor had not redeemed the 
truck prior to the expiration of the grace 
period under O.C.G.A. § 44-14-403, the 
creditor was the owner of the truck at the 
time the first case was filed. Property of 
the estate did not include the truck since 
the debtor had pledged the truck as col- 
lateral in a pawn and had not exercised 
the debtor’s right to redeem the property 
within the time provided in the contract or 
state law. Crump v. TitleMax (In re 
Crump), No. JPS, 467 B.R. 532, 2010 
Bankr. LEXIS 3932 (Bankr. M.D. Ga. 
2010). 

Pawned vehicles were no longer prop- 
erty of the bankruptcy estate at the time 
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of the vehicles’ repossession because the 
debtors had not taken affirmative steps to 
redeem the vehicles in accordance with 
Georgia’s pawnshop laws. Consequently, 
the pawnbroker did not violate the prohi- 
bition on obtaining possession of property 
of the estate in 11 U.S.C. § 362(a)(3). 
Moore v. Complete Cash Holdings, LLC 
(In re Moore), 448 B.R. 93, 2011 Bankr. 
LEXIS 1145 (Bankr. N.D. Ga. 2011). 

Debtor was not entitled to turnover of 
the debtor’s vehicle, which was repos- 
sessed from the debtor by the respondent, 
with whom the debtor had entered into a 
title pawn transaction because the debtor 
conceded the debtor’s inability to redeem 
the vehicle before expiration of the statu- 
tory redemption period, even as extended 
by the bankruptcy code. Paul v. S. Ga. 
Title Pawn (In re Paul), 534 B.R. 430, 
2015 Bankr. LEXIS 494 (Bankr. M.D. Ga. 
2015). 

When a debtor failed to redeem the 
certificate of title of the debtor’s pawned 
vehicle by the date as extended by the 
Bankruptcy Code, ownership of the ve- 
hicle transferred by operation of Georgia 
law to the creditor, any legal or equitable 
interest that the debtor possessed was 
extinguished, the vehicle was no longer 
property of the debtor’s estate, and the 
automatic stay ceased to apply. The auto- 
matic stay did not toll the running of the 
redemption period and, once extin- 
guished, the debtor’s rights under the title 
pawn contract could not be resurrected 
through the debtor’s Chapter 13 plan, and 
the plan could not be used to extend the 
redemption period. TitleMax of Ga. Inc. v. 
Stanfield (In re Stanfield), No. 15-50612, 
2016 Bankr. LEXIS 499 (Bankr. S.D. Ga. 
Feb. 18, 2016). 

The automatic stay did not apply to a 
pawnbroker as: (1) the debtor filed a 2016 
case one day before the redemption period 
for a title pawn transaction expired, and 
the redemption period was extended to 60 
days from the petition date; (2) the debtor 
failed to redeem the vehicle when the 
redemption period expired and on the re- 
demption date, the vehicle belonged to the 
pawnbroker and the debtor’s ownership 
interest in the vehicle was automatically 
extinguished; (3) the debtor had no inter- 
est in the vehicle when the 2018 bank- 
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ruptcy case was filed that could become expired pre-petition and the vehicle be- 
property of the bankruptcy estate; and (4) longed to the pawnbroker. TitleMax of 
the 2018 Chapter 13 Plan’s treatment of Georgia, Inc. v. Thorpe (In re Thorpe), 612 
the vehicle as the debtor’s property was B.R. 463, 2019 Bankr. LEXIS 950 (Bankr. 
immaterial as the redemption period had S.D. Ga. 2019). 


OPINIONS OF THE ATTORNEY GENERAL 


Stolen property acquired by a original owner. 1996 Op. Atty Gen. No. 
pawnshop remains the property of the 96-24. 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 
8 Am. Jur. 2d, Bailments, § 190 et seq. Conversion by pledgee of subject of 
C.J.S. pledge as extinguishing pledgor’s entire 
70 C.J.S., Pawnbrokers, § 12. indebtedness to him, 87 A.L.R. 586. 


44-14-404. Factor’s lien; extent; attachment to proceeds. 


A factor’s lien extends to all balances on general account and attaches 
to the proceeds of the sale of goods consigned as well as to the goods 
themselves. 


History. § 2111; Civil Code 1895, § 2929; Civil 
Orig. Code 1863, § 2090; Code 1868, Code 1910, § 3502; Code 1933, § 12-705. 
§ 2085; Code 1873, § 2111; Code 1882, 


RESEARCH REFERENCES 


ALR. Necessity and sufficiency of notice or 
Factor’s right to setoff against proceeds statement prescribed by factor’s lien law, 
of consignment, 52 A.L.R. 811. 96 A.L.R.2d 727. 


44-14-405. Satisfaction of factors’ and acceptors’ liens. 


Liens of factors and acceptors shall be satisfied by such sale as the 
usage of the locality where the factors and acceptors reside has 
established or may establish. 


History. 1895, § 2819; Civil Code 1910, § 3369; 
Ga. L. 1873, p. 42, § 17; Code 1873, Code 1933, § 12-706. 
§ 19938; Code 1882, § 1993; Civil Code 


RESEARCH REFERENCES 


ALR. Necessity and sufficiency of notice or 
Factor’s right to setoff against proceeds statement prescribed by factor’s lien law, 
of consignment, 52 A.L.R. 811. 96 A.L.R.2d 727. 
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44-14-406. Livery stable keepers; lien by retaining possession; 


priorities. 


Livery stable keepers shall have a lien for their charges on the stock 
placed in their care for keeping, which lien shall be superior to other 
liens except liens for taxes, special liens of landlords for rent, liens of 
laborers, and all general liens of which they had actual notice before the 


property claimed to be subject to lien came into their control. 


History. 
Ga. L. 1873, p. 42, § 13; Code 1873, 
§ 1986; Code 1882, § 1986; Civil Code 


1895, § 2810; Civil Code 1910, § 3360; 
Code 1933, § 12-707. 


JUDICIAL DECISIONS 


Whether one is a livery stableman 
within O.C.G.A. § 44-14-406 is a ques- 
tion of fact. Elliott v. Hodgson & Jack- 
son, 133 Ga. 209, 65 S.E. 405, 1909 Ga. 
LEXIS 190 (1909). 

Lien includes care and feeding of 
horse. — The lien under O.C.G.A. § 44- 
14-406 includes not only the actual feed- 


ing of the horse but also such charges as 
are directly connected with the livery- 
stable keeper’s keeping and as are natu- 
rally in the line of a livery-stable keeper’s 
business. Elliott v. Hodgson & Jackson, 
133 Ga. 209, 65 S.E. 405, 1909 Ga. LEXIS 
190 (1909). 


RESEARCH REFERENCES 


ALR. 
Character of legal relationship which 


Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 


will support statutory lien for care or 
feeding of animals, 107 A.L.R. 1072. 


44-14-407. Procedure for livery stable keepers acquriing lien; 
recording; enforcement. 


(a) In addition to the method provided in Code Section 44-14-406, 
every livery stable keeper may assert the lien on stock placed in his care 
for keeping by writing a statement of the amount due him for the care 
of the stock and a description of the stock on which the lien is claimed, 
by making affidavit thereto, and by recording the writing and affidavit 
in the office of the clerk of the superior court of the county where the 
service was rendered. 


(b) When the lien provided for in subsection (a) of this Code section 
is so recorded, it shall have the same dignity and effect as is given by 
law to the lien of livery stable keepers where they retain possession of 
the stock placed in their keeping. The lien shall be recorded while the 
property is in the possession of the livery stable keeper, as mortgages on 
personalty are required to be recorded; and such liens may be foreclosed 
as mortgages on personalty are foreclosed. 
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History. Code 1933, § 12-708; Ga. L. 1982, p. 3, 
Ga. L. 1889, p. 117, §§ 1, 2; Civil Code § 44. 
1895, § 2820; Civil Code 1910, § 3370; 


RESEARCH REFERENCES 


ALR. will support statutory lien for care or 
Character of legal relationship which feeding of animals, 107 A.L.R. 1072. 


44-14-408. Satisfaction of liens of pawnbrokers and livery stable 
keepers. 


Liens of pawnbrokers and livery stable keepers shall be satisfied 
according to Code Sections 44-14-403 and 44-14-550, respectively. 


History. 1882, § 1992; Civil Code 1895, § 2818; 
Ga. L. 1873, p. 42, § 17; Code 1873, Civil Code 1910, § 3368; Code 1933, § 12- 
§ 1992; Ga. L. 1880-81, p. 63, § 4; Code 709; Ga. L. 1989, p. 819, § 5. 


RESEARCH REFERENCES 


ALR. will support statutory lien for care or 
Character of legal relationship which feeding of animals, 107 A.L.R. 1072. 


44-14-409. Special lien of bailee for hire of labor and service; 
effect of delivery of a part. 


The bailee for hire of labor and service shall have a special lien for his 
labor and services upon the thing bailed until he parts with possession; 
and, if he delivers up a part of the thing bailed, the lien shall attach to 
the remainder in his possession for the entire claim under the same 
contract. 


History. § 2100; Civil Code 1895, § 2918; Civil 
Orig. Code 1863, § 2079; Code 1868, Code 1910, § 3491; Code 1933, § 12-710. 
§ 2074; Code 1873, § 2100; Code 1882, 


JUDICIAL DECISIONS 


Mechanic who fixes car has exclu- lien on the car such that its possession of 
sive lien against owner. — Where is exclusive even against the owner. Tyner 
bailor delivers a car to bailee for repairs, & Blackmon v. Fryer Truck & Tractor Co., 
when the mechanic begins the repairs and 83 Ga. App. 393, 63 S.E.2d 695, 1951 Ga. 
bestows labor thereon, the bailee has a App. LEXIS 873 (1951). 


RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 

8 Am. Jur. 2d, Bailments, §§ 175, 189, Necessity of notice to consignor to ren- 
190 et seq. der him liable for demurrage, 32 A.L.R. 
C.J.S. 642. 

8 C.J.S., Bailments, § 80 et seq. Bailee’s lien for work on goods as ex- 
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tending to other goods of the bailor in his 
possession, 25 A.L.R.2d 1037. 


44-14-410. Depositories of involuntary, gratuitous, or naked 
deposits; lien; authorization to open containers; no- 
tice to owner. 


Except as provided in Code Section 44-14-411.1, involuntary, gratu- 
itous, or naked depositories shall have a lien on the property in their 
possession for any expense incurred in caring for the property and any 
expenses incurred in the effort to locate the owner thereof. Where the 
property consists of closed trunks, suitcases, bags, boxes, bundles, 
packages, or other containers which do not on the outside contain 
marks from which the owner can be ascertained, such depositories are 
authorized, but are not required, to open such containers for the 
purpose of ascertaining, if possible, the name and address of the owner. 
Where the owner and his address are known, the depository is autho- 
rized, but is not required, to address a notice by registered or certified 
mail or statutory overnight delivery to the owner notifying him that the 
depository holds the property and that the property will be delivered to 
the owner upon reasonable identification and payment of any charges 
that have accrued in caring for the property and in giving such notice. 


History. by the General Assembly, provides that 
Ga. L. 1947, p. 1165, § 1; Ga. L. 1982, p. this Act is applicable with respect to no- 
915, §§ 1, 4; Ga. L. 2000, p. 1589, § 3. tices delivered on or after July 1, 2000. 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


JUDICIAL DECISIONS 


Lien does not extend to profit and pro rata portion of general overhead ex- 
overhead. — Naked depository is en- penses. CHEP USAv. Mock Pallet Co., 138 
titled to a lien only for amounts paid out Fed. Appx. 229, 2005 U.S. App. LEXIS 
or labor expended by reason of the deposit, 12604 (11th Cir. 2005). 
and such lien does not extend to profit or a 


RESEARCH REFERENCES 
Am. Jur. 2d. real property in respect to personal prop- 
8 Am. Jur. 2d, Bailments, § 117. erty which he finds thereon belonging to 
C.J.S. another, 131 A.L.R. 165. 
8 C.J.S., Bailments, § 5. 
ALR. 


Duty and liability of one in possession of 


44-14-411. Sale by depositories of property at public auction; 
notice. 


Except as provided in Code Section 44-14-411.1, any property in the 
possession of an involuntary, gratuitous, or naked depository, which 
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property remains unclaimed or unidentified or the reasonable expense 
incurred in connection with which remains unpaid for the period of two 
months from the time the property came into the possession of the 
depository, may be sold at public auction to the highest bidder at such 
time and place as may be designated by the depository; provided, 
however, that the depositories shall publish a notice containing a 
general description of the property and the time and place of sale once 
a week for two successive weeks prior to the date of the sale in a 
newspaper of general circulation in the place of the sale or the nearest 
place thereto. 


History. 3, § 44; Ga. L. 1982, p. 915, §§ 2,5; Ga. L. 
Ga. L. 1947, p. 1165, § 2; Ga. L. 1982, p. 1982, p. 920, §§ 1, 2. 


RESEARCH REFERENCES 


ALR. 
Withdrawal of property from auction 
sale, 37 A.L.R.2d 1049. 


44-14-411.1. Repossessor of motor vehicle as involuntary, gratu- 
itous, or naked depository of personal property 
found therein; disposition of personal property. 


(a) Any person who lawfully repossesses a motor vehicle shall be an 
involuntary, gratuitous, or naked depository of any personal property 
found in such motor vehicle and shall have a lien on such property for 
any reasonable expenses incurred in storing such property or in giving 
notice to such owner. 


(b) Within ten days of the date of repossession, the person repossess- 
ing such motor vehicle shall notify the owner of the motor vehicle of the 
intent to dispose of the personal property. Such notice must be actual 
notice, but may be by personal service or by service by certified mail or 
statutory overnight delivery. 


(c) If the personal property is not redeemed within 30 days from the 
date of the first notice, a second notice shall be sent in the same manner 
as provided in subsection (b) of this Code section. 


(d) If the personal property is not redeemed within 30 days from the 
date of the second notice, the personal property may be disposed of in 
the manner most expeditious to the depository without further liability 
and the proceeds shall be disbursed as provided in Code Section 
44-14-412. 
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History. 

Ga. L. 1982, p. 915, § 3; Code 1981, 
§ 44-14-411.1, enacted by Ga. L. 1982, p. 
915, § 6; Ga. L. 1984, p. 22, § 44; Ga. L. 
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Editor’s notes. 

Ga. L. 2000, p. 1589, § 16, not codified 
by the General Assembly, provides that 
this Act is applicable with respect to no- 


2000, p. 1589, § 3. tices delivered on or after July 1, 2000. 
44-14-412. Disposition of proceeds of sale; one-year limitation 
for claims of owner. 


The proceeds of any sale made under Code Sections 44-14-410, 
44-14-411, and 44-14-411.1 shall be applied to the payment of any 
expense incurred in caring for the property sold, any expense incurred 
in endeavoring to locate and make delivery of the property to the owner, 
any expense of advertising the sale, and any other necessary expenses. 
Should there be a balance, the balance shall be payable to the owner of 
the property; provided, however, that any claim of an owner shall be 
barred unless made within one year from the date of the sale. 


History. 
Ga. L. 1947, p. 1165, § 3; Ga. L. 1982, p. 
915, § 7. 
Part 6 
JEWELERS 
RESEARCH REFERENCES 
ALR. Loss of garageman’s lien on repaired 


Periodical use of vehicle or horse by 
owner as defeating lien for storage, re- 
pairs, or board, 3 A.L.R. 664. 

Lien for storage of motor vehicle, 48 
A.L.R.2d 894. 


vehicle by owner’s use of vehicle, 74 
A.L.R.4th 90. 


44-14-430. Lien for repairs; sale after one year. 


In order to enforce his lien for materials furnished and work done, 
any jeweler or any other person, firm, or corporation engaged in the 
business of repairing watches, clocks, jewelry, and other articles of 
similar character may sell those articles upon which charges for 
repairs, including work done and materials furnished, have not been 
paid and which have remained in the possession of the jeweler, person, 
firm, or corporation for a period of one year following the completion of 
the repairs. 


History. Cross references. 


Ga. L. 1927, p. 218, § 1; Code 1933, 
§ 67-2101. 


Regulation of dealers in used watches, 
Ch. 49, T. 43. 
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RESEARCH REFERENCES 


Am. Jur. 2d. statutes giving a lien or preference, in 
8 Am. Jur. 2d, Bailments, §§ 190 et event of insolvency, to servants, employ- 
seq., 199. ees, laborers, etc., 111 A.L.R. 1453; 142 
C.J.S. A.L.R. 362. 
8 C.J.S., Bailments, § 80 et seq. 
ALR. 


Character of service contemplated by 


44-14-431. Publication and mailing of notice. 


Before any sale is made as provided in Code Section 44-14-430, the 
person, firm, or corporation making the sale shall give 30 days’ notice 
thereof by posting a notice of the sale before the courthouse door of the 
county in which the repairs were made. Such notice shall give the name 
of the owner of the article or articles so repaired, if known, and, if not 
known, the name of the person from whom the article or articles were 
received; a description of the article or articles to be sold; and the name 
of the person, firm, or corporation making the repairs and proposing to 
make such sale. The person, firm, or corporation shall also give written 
notice thereof by sending a registered or certified letter to the last 
known address of the owner of the article or articles or the person who 
left the article or articles for repairs advising such persons of the time 
and place of the sale, the description of the article or articles to be sold, 
and the amount claimed by the person, firm, or corporation for such 
repairs, including work done and materials furnished; and the amount 
so claimed for the repairs shall also be stated in the notice posted before 
the courthouse door. 


History. 
Ga. L. 1927, p. 218, § 2; Code 1933, 
§ 67-2102. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 199. 8 C.J.S., Bailments, § 80 et seq. 


44-14-432. Sale at public auction before courthouse. 


All sales made under this part shall be made at public auction before 
the courthouse door of the county where the person, firm, or corporation 
making the sale had its place of business at the time of receiving the 
article or articles to be sold and during the hours provided by law for 
holding sheriffs’ sales. 


History. 


Ga. L. 1927, p. 218, § 3; Code 1933, 
§ 67-2103. 
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RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 199. 8 C.J.S., Bailments, § 80 et seq. 


44-14-433. Disposition of proceeds of sale; one-year limitation 
for claims of owner; disposition of residue. 


The proceeds of any sale made under this part shall be applied first 
to the payment of the lien for services rendered by the person, firm, or 
corporation making the sale for work done and materials furnished in 
repairing the article or articles sold, including the cost of the registered 
notice provided for in Code Section 44-14-431. Any residue shall be paid 
to the judge of the probate court of the county where the sale took place, 
who shall hold the sum for a period of one year, during which time the 
owner or owners of the article or articles so sold may claim the residue; 
but, at the end of the period of one year, if the residue has not been 
claimed by the owner or owners of the article or articles sold, the 
residue shall be placed by the judge in the educational fund of the 
county where the sale was made. 


History. 
Ga. L. 1927, p. 218, § 4; Code 1933, 
§ 67-2104. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 199. 8 C.J.S., Bailments, § 80 et seq. 


44-14-434. Display of sign as to intention to sell. 


Any jeweler or other person, firm, or corporation desiring to avail 
himself of the provisions of this part shall display a sign in his place of 
business notifying the public that all articles left for repairs will be sold 
for charges at the expiration of one year from completion of such 
repairs. 


History. 
Ga. L. 1927, p. 218, § 5; Code 1933, 
§ 67-2105. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 199. 8 C.J.S., Bailments, § 80 et seq. 
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LaAuNDRIES, CLEANERS, AND TAILORS 


RESEARCH REFERENCES 


ALR. Loss of garageman’s lien on repaired 
Lien for storage of motor vehicle, 48 vehicle by owner’s use of vehicle, 74 
A.L.R.2d 894. A.L.R.4th 90. 


Lien for towing or storage, ordered by 
public officer, of motor vehicle, 85 A.L.R.3d 
199. 


44-14-450. Creation of lien. 


All persons, firms, or corporations engaged in the business of laun- 
dering, cleaning, tailoring, altering, repairing, or dyeing clothing, 
goods, wearing apparel, shoes, carpets, rugs, or other such articles 
shall, for the agreed price or the reasonable value of their services in 
laundering, cleaning, tailoring, altering, repairing, or dyeing any goods, 
clothing, wearing apparel, shoes, carpets, rugs, or other similar articles, 
have a lien upon the articles laundered, cleaned, tailored, altered, 
repaired, or dyed, whether the work of laundering, cleaning, tailoring, 
altering, repairing, or dyeing the articles is performed by themselves or 


by their employees. 


History. 


Ga. L. 1909, p. 151, § 1; Civil Code 


1910, § 3336; Code 1933, § 67-1901; Ga. 
L. 1987, p. 382, § 1. 


JUDICIAL DECISIONS 


Applicability. — In a suit by a carpet 
manufacturer against a mill for breach of 
contract, the trial court properly granted 
the manufacturer’s motion in limine to 
prevent the mill from complaining that it 
had a laundryman’s lien on unused yarn 
and backing under O.C.G.A. § 44-14-450. 


The trial court was authorized to find that 
tufting the yarn was an initial manufac- 
turing stage and that in tufting the yarn, 
the mill was not making alterations to 
carpet. Beaulieu Group, LLC v. S&S Mills, 
Inc., 292 Ga. App. 455, 664 S.E.2d 816, 
2008 Ga. App. LEXIS 792 (2008). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
51 Am. Jur. 2d, Liens, §§ 9, 11, 12, 52, 
53. 
C.J.S. 
53 C.J.S., Liens, § 4. 
ALR. 
Character of service contemplated by 


statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 111 A.L.R. 1453; 142 
A.L.R. 362. 
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44-14-451. Enforcement of lien; retention of possession; attach- 
ment to articles acquired after delivery made. 


Any persons, firms, or corporations shall have the right to retain 
possession of the articles laundered, cleaned, tailored, altered, repaired, 
or dyed by them until their charges have been paid; but, if any articles 
are delivered to the person for whom the service was performed without 
collecting the agreed price or reasonable value of laundering, cleaning, 
tailoring, altering, repairing, or dyeing the articles, the lien shall be lost 
upon the articles so delivered but shall attach to any other goods, 
clothing, wearing apparel, shoes, or other articles belonging to the 
person for whom the work was done, which articles may later come into 
the possession of such person, firm, or corporation for the purpose of 
being laundered, cleaned, tailored, altered, repaired, or dyed. 


History. 1910, § 3337; Code 1933, § 67-1902; Ga. 
Ga. L. 1909, p. 151, § 2; Civil Code L. 1987, p. 382, § 1. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
51 Am. Jur. 2d, Liens, § 79 et seq. 53 C.J.S., Liens, § 29 et seq. 


44-14-452. Priority; method of foreclosure. 


A lien under this part shall have the same rank as the special lien of 
laborers on the products of their labor and may be foreclosed in the 
same manner. 


History. 1910, § 3338; Code 1933, $ 67-1903; Ga. 
Ga. L. 1909, p. 151, § 3; Civil Code L. 1987, p. 382 § 1. 
RESEARCH REFERENCES 
Am. Jur. 2d. statutes giving a lien or preference, in 
51 Am. Jur. 2d, Liens, §§ 8, 10. event of insolvency, to servants, employ- 
C.J.S. ees, laborers, etc., 54 A.L.R. 567. 
53 C.J.S., Liens, § 1. 
ALR. 


Character of service contemplated by 


44-14-453. Sale of goods after 90 days; sale of goods within 120 
days where notice provided. 


(a) In order to satisfy the lien of the person, firm, or corporation 
performing the service, whenever any clothing, goods, wearing apparel, 
shoes, carpets, rugs, or other such articles remain in the possession of 
any person, firm, or corporation engaged in the business of laundering, 
cleaning, tailoring, altering, repairing, or dyeing such articles for a 
period of 90 days after the person, firm, or corporation has performed 
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any services thereon without the agreed price or the reasonable value of 
the service being paid, the goods or articles may be sold by the person, 
firm, or corporation having performed the service in the manner and 
subject to the requirements of Code Sections 44-14-454 and 44-14-455. 


(b) As an alternative to the satisfaction of the lien as provided in 
subsection (a) of this Code section, an establishment accepting property 
to provide the services described in this part may at the time of 
accepting the property give to the person delivering the property to the 
establishment notice, which may be in the form of a sign clearly visible 
to a person delivering property to the establishment, that, if the 
property is not claimed and the agreed upon price or reasonable value 
for the service is not paid within 120 days after the service was 
performed, the establishment may otherwise dispose of the property 
without further notice to the owner of the property or to the person who 
delivered the property to the establishment. A person delivering prop- 
erty to an establishment for the performance of services described in 
this part who receives notice provided for in this subsection and who 
does not object to the content of such notice shall be deemed to have 
contractually waived any additional rights that may otherwise attach 
to disposition of the property, and if the person delivering the property 
to the establishment is not its owner, the contractual waiver of rights 
shall extend to the owner of the property if the person who delivered the 
property to the establishment was in lawful possession of the property 
at the time it was delivered. Property subject to the provisions of this 
subsection may be otherwise disposed of in such manner as the 
establishment possessing the property shall determine. 


History. § 67-1904; Ga. L. 1987, p. 382, § 1; Ga. L. 
Ga. L. 1925, p. 217, § 1; Code 1933, 1991, p. 1137, § 1. 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
51 Am. Jur. 2d, Liens, § 94. 53 C.J.S., Liens, § 33 et seq. 


44-14-454. Notice of sale. 


Before any sale shall be made as provided in subsection (a) of Code 
Section 44-14-453, the person, firm, or corporation making the sale 
shall give ten days’ notice thereof by mail to the last known address of 
the owner if known, or otherwise to the last known address of the 
person from whom the goods were received. Such notice shall give the 
name of the owner of the goods, if known, and, if not known, the name 
of the person from whom the goods were received; a description of the 
goods to be sold; the time and place of the sale; the amount of the 
charges for which the goods or articles will be sold; and the name of the 
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person, firm, or corporation having possession of the goods or articles 
and proposing to make the sale. 


History. 1987, p. 382, § 1; Ga. L. 1991, p. 1187, 
Ga. L. 1925, p. 217, § 2; Code 1933, § 1. 
§ 67-1905; Ga. L. 1982, p. 3, § 44; Ga. L. 


RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 
51 Am. Jur. 2d, Liens, § 94. 53 C.J.S., Liens, § 33 et seq. 


44-14-455. Disposition of proceeds of sale. 


The proceeds of any sale made under subsection (a) of Code Section 
44-14-453 shall be applied first to the payment of the lien for services 
rendered by the person, firm, or corporation making the sale for its 
services in laundering, cleaning, tailoring, altering, repairing, or dyeing 
the articles sold; and the residue, if any, shall be paid on demand to the 
owner of the goods sold. 


History. § 67-1907; Ga. L. 1987, p. 382, § 1; Ga. L. 
Ga. L. 1925, p. 217, § 4; Code 1933, 1991, p. 1137, § 1. 
RESEARCH REFERENCES 
Am. Jur. 2d. or foreclosure sale of debtor’s property 
51 Am. Jur. 2d, Liens, § 94. worth more than the redemption cost as 
C.J.S. satisfaction in whole or part of debt to 
53 C.J.S., Liens, § 33 et seq. redeeming creditor, 138 A.L.R. 949. 


ALR. 
Redemption by creditor from execution 


44-14-456. Cumulative remedies for satisfaction. 


The method of satisfaction of the liens referred to in this part shall be 
cumulative of any other remedies provided by law for the foreclosure or 
satisfaction of such liens. 


History. 
Ga. L. 1925, p. 217, § 5; Code 1933, 
§ 67-1908; Ga. L. 1987, p. 382 § 1. 


RESEARCH REFERENCES 
Am. Jur. 2d. 
53 Am Jur. 2d, Mechanics’ Liens, 
§§ 338-340. 
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Part 7A 


Repair OF EQUIPMENT 
RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
53 Am. Jur. 2d, Mechanics’ Liens, 56 C.J.S., Mechanics’ Liens, § 309. 
§ 340. 


44-14-460. Creation of lien. 


All persons, firms, or corporations engaged in the business of servic- 
ing or repairing bicycles, motor scooters, mopeds, motorcycles, lawn 
mowers, garden equipment, or other such related equipment shall, for 
the agreed price or the reasonable value of their services in servicing or 
repairing such equipment, have a lien upon the equipment serviced or 
repaired, whether the work of servicing or repairing the equipment is 
performed by themselves or by their employees. 


History. 
Code 1981, § 44-14-460, enacted by Ga. 
L. 1989, p. 1489, § 1. 


44-14-461. Right to retain possession; forfeiture of lien. 


Any persons, firms, or corporations shall have the right to retain 
possession of the equipment repaired by them until their charges have 
been paid; but, if any equipment is delivered to the person for whom the 
service or repair was performed without collecting the agreed price or 
reasonable value of servicing or repairing the equipment, the lien shall 
be lost upon the equipment so delivered. 


History. 

Code 1981, § 44-14-461, enacted by Ga. 
L. 1989, p. 1489, § 1. 
44-14-462. Priority; foreclosure. 


A lien under this part shall have the same rank as the special lien of 
laborers on the products of their labor and may be foreclosed in the 
same manner. 


History. 
Code 1981, § 44-14-462, enacted by Ga. 
L. 1989, p. 1489, § 1. 
44-14-463. Sale of goods after 60 days. 


In order to satisfy the lien of the person, firm, or corporation 
performing the service or repair, whenever any bicycles, motor scooters, 
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mopeds, motorcycles, lawn mowers, garden equipment, or such other 
related equipment remains in the possession of any person, firm, or 
corporation engaged in the business of servicing or repairing such 
equipment for a period of 60 days after the person, firm, or corporation 
has performed any services or repairs thereon without the agreed price 
or the reasonable value of the service or repair being paid, the 
equipment may be sold by the person, firm, or corporation having 
performed the service or repair, provided that the requirements of Code 
Section 44-14-464 are satisfied. 


History. 
Code 1981, § 44-14-463, enacted by Ga. 
L. 1989, p. 1489, § 1. 


44-14-464. Notice of sale. 


Before any sale shall be made as provided in Code Section 44-14-463, 
the person, firm, or corporation making the sale shall give ten days’ 
notice thereof by certified mail or statutory overnight delivery evi- 
denced by return receipt to the last known address of the owner if 
known, or otherwise to the last known address of the person from whom 
the equipment was received. Such notice shall give the name of the 
owner of the equipment, if known, and, if not known, the name of the 
person from whom the equipment was received; a description of the 
equipment to be sold; the time and place of the sale; the amount of the 
charges for which the equipment will be sold; and the name of the 
person, firm, or corporation having possession of the equipment and 
proposing to make the sale. If such equipment is not claimed during the 
ten days following the date that notice was mailed, the equipment may 
be sold. 


History. by the General Assembly, provides that 
Code 1981, § 44-14-464, enacted by Ga. this Act is applicable with respect to no- 

L. 1989, p. 1489, § 1; Ga. L. 2000, p. 1589, tices delivered on or after July 1, 2000. 

§ 3. 


Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


44-14-465. Disposition of proceeds of sale. 


The proceeds of any sale made under this part shall be applied first 
to the payment of the lien for services or repairs rendered by the person, 
firm, or corporation making the sale for its services in repairing or 
servicing the equipment sold; and the residue, if any, shall be paid on 
demand to the owner of the equipment sold. 


History. 
Code 1981, § 44-14-465, enacted by Ga. 
L. 1989, p. 1489, § 1. 


822 


44-14-466 MORTGAGES, SECURITY, LIENS 44-14-470 


44-14-466. Cumulative remedies for satisfaction. 


The method of satisfaction of the liens referred to in this part shall be 
cumulative of any other remedies provided by law for the foreclosure or 
satisfaction of such liens. 


History. 
Code 1981, § 44-14-466, enacted by Ga. 
L. 1989, p. 1489, § 1. 


Part 8 
Hospitats AND Nursinc Homes 


Law reviews. procedure, see 66 Mercer L. Rev. 211 
For annual survey on trial practice and (2014). 


44-14-470. Lien on causes of action accruing to injured person 
for costs of care and treatment of injuries arising out 
of such causes of action. 


(a) Except where the context otherwise requires in subsection (b) of 
this Code section, as used in this part, the term: 


(1) “Hospital” means any hospital or nursing home subject to 
regulation and licensure by the Department of Community Health. 


(2) “Hospital care, treatment, or services” means care, treatment, 
or services furnished by a hospital or nursing home. 


(3) “Nursing home” means any intermediate care home, skilled 
nursing home, or intermingled home. 


(4) “Physician practice” means any medical practice that includes 
one or more physicians licensed to practice medicine in this state. 


(5) “Traumatic burn care medical practice” means care, treatment, 
or services rendered by a medical practice with respect to a patient 
whose burn care, treatment, or services resulted in charges in excess 
of $50,000.00, arising out of a single accident or occurrence. 


(b) Any person, firm, hospital authority, or corporation operating a 
hospital, nursing home, or physician practice or providing traumatic 
burn care medical practice in this state shall have a lien for the 
reasonable charges for hospital, nursing home, physician practice, or 
traumatic burn care medical practice care and treatment of an injured 
person, which lien shall be upon any and all causes of action accruing 
to the person to whom the care was furnished or to the legal represen- 
tative of such person on account of injuries giving rise to the causes of 
action and which necessitated the hospital, nursing home, physician 
practice, or provider of traumatic burn care medical practice care, 
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subject, however, to any attorney’s lien. The lien provided for in this 
subsection is only a lien against such causes of action and shall not be 
a lien against such injured person, such legal representative, or any 
other property or assets of such persons and shall not be evidence of 
such person’s failure to pay a debt. This subsection shall not be 


construed to interfere with the exemption from this part provided by 


Code Section 44-14-474. 


History. 

Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 1; 
Ga. L. 1983, p. 548, § 1; Ga. L. 1986, p. 
222, § 1; Ga. L. 2002, p. 1141, § 1; Ga. L. 
2002, p. 1429, § 1; Ga. L. 2004, p. 394, 
§ 1; Ga. L. 2008, p. 12, § 2-36/SB 433. 
Cross references. 

Lien of Department of Community 
Health for payment of charges for medical 
assistance, § 49-4-149. 

Editor’s notes. 
Ga. L. 1986, p. 222, § 2, not codified by 


the General Assembly, provided that that 
Act would apply to charges for care and 
treatment rendered on or after the effec- 
tive date of the Act (March 20, 1986). 
Law reviews. 

For article, “An Insurer’s Duty to Settle: 
The Law in Georgia,” see 22 Ga. St. Bar J. 
19 (Aug. 2016). 

For article with annual survey on torts, 
see 73 Mercer L. Rev. 248 (2021). 


JUDICIAL DECISIONS 


Application of Uniform Commer- 
cial Code to creation of medical lien. 
— Georgia Court of Appeals held that both 
0.C.G.A. §§ 11-9-109(c)(2) and (d)(2) re- 
quired a party asserting a medical lien to 
proceed under the medical lien statute, 
and expressly barred the creation of a 
medical lien through the process for cre- 
ating an Article 9 security interest by 
agreement. Med-Care Solutions, LLC v. 
Bey & Assocs., LLC, 362 Ga. App. 861, 870 
S.E.2d 456, 2022 Ga. App. LEXIS 107 
(2022). 

Construction. — Georgia’s law provid- 
ing for a hospital lien against a patient for 
services rendered, O.C.G.A. § 44-14-470 
et seq., must be strictly construed. MCG 
Health, Inc. v. Owners Ins. Co., 302 Ga. 
App. 812, 692 S.E.2d 72, 2010 Ga. App. 
LEXIS 241 (2010), affd on other grounds, 
288 Ga. 782, 707 S.E.2d 349, 2011 Ga. 
LEXIS 24 (2011). 

Liable party, not patient, subject to 
hospital lien. — Hospital’s petition fails 
to allege a cause arising under the hospi- 
tal lien law against the defendant patient, 
for the reason that O.C.G.A. § 44-14-470 
gives no right of action against the patient 
to whom hospitalization is furnished, but 
only against those liable to pay the pa- 
tients damages; the right created is 


analogous to the remedy provided by the 
garnishment laws. Hospital Auth. v. Boyd, 
96 Ga. App. 705, 101 S.E.2d 207, 1957 Ga. 
App. LEXIS 668 (1957). 

Whether debt obligation of patient 
or other person or entity. — Court of 
appeals erred in holding that a debt had to 
be owed by a patient in order for a hospital 
to foreclose on a lien because it was not 
authorized to impose a requirement to 
O.C.G.A. § 44-14-470 that was not ex- 
pressly stated therein; the hospital lien 
statute is silent as to whether the debt 
must be the obligation of the patient or 
the obligation of some other person or 
entity. MCG Health, Inc. v. Owners Ins. 
Co., 288 Ga. 782, 707 S.E.2d 349, 2011 Ga. 
LEXIS 24 (2011). 

Hospital can recover from patient 
merely by showing tort-feasor paid 
patient. — This action is purely statutory 
and it is only necessary to look to the 
terms of O.C.G.A. § 44-14-470 itself to 
ascertain whether the petition sets forth a 
cause of action. Therefore, petition need 
not allege more than the specific elements 
set forth in O.C.G.A. § 44-14-470, and 
where the petition shows the treatment by 
the hospital of an injured person, the 
accrual of charges pursuant thereto, the 
filing of the lien by the hospital, the filing 
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of a suit by the injured party and its 
subsequent dismissal on the payment of a 
sum of money by or on behalf of the party 
alleged to have been liable, and the execu- 
tion of a release to such party by the 
injured person, all the elements of the 
cause of action on behalf of the hospital 
and against alleged to have been liable are 
stated, and it is unnecessary for the hos- 
pital to allege in its petition facts showing 
negligence or liability to the injured party, 
independently of the settlement and re- 
lease. Dawson v. Hospital Auth., 98 Ga. 
App. 792, 106 S.E.2d 807, 1958 Ga. App. 
LEXIS 687 (1958). 

Hospital could assert lien for full 
amount of charges, even if most were 
written off pursuant to managed 
healthcare contract. — Because a pa- 
tient could have sought recovery of 
$24,794 from a tortfeasor of a hospital’s 
billed charges incurred for his injuries, 
the hospital was entitled to assert a lien 
under O.C.G.A. § 44-14-471(b) for the un- 
paid portion of those billed charges, even 
though the patient’s managed care in- 
surer was not responsible to pay these 
charges in full. The court held that Con- 
stantine v. MCG Health, Inc., 275 Ga. 
App. 128, 619 S.E.2d 718 (2005), had been 
implicitly overruled in part. MCG Health, 
Inc. v. Kight, 325 Ga. App. 349, 750 S.E.2d 
813, 2013 Ga. App. LEXIS 983 (2013), 
cert. denied, No. S14C0603, 2014 Ga. 
LEXIS 363 (Ga. May 5, 2014), cert. de- 
nied, No. S14C0603, 2014 Ga. LEXIS 427 
(Ga. May 19, 2014), aff'd, 296 Ga. 687, 769 
S.E.2d 923, 2015 Ga. LEXIS 154 (2015). 

Use of chargemaster rates does not 
result in viable claims for fraud, neg- 
ligent representation and RICO 
claims. — Supreme court overrules 
Clouthier v. Med. Center of Central Ga., 
Inc., 351 Ga. App. 883 (2019), and Aguila 
v. Kennestone Hosp., 353 Ga. App. 17 
(2019), to the extent that those cases hold 
that viable claims for fraud, negligent 
representation, and violations of the Geor- 
gia Racketeer Influenced and Corrupt Or- 
ganizations Act, O.C.G.A. § 16-14-1 et 
seq., can be maintained against hospitals 
that properly file liens based on standard 
chargemaster rates that reflect true mar- 
ket considerations such as hospital costs. 
Bowden v. Medical Ctr., Inc., 309 Ga. 188, 
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845 S.E.2d 555, 2020 Ga. LEXIS 464 
(2020). 

Use of standard chargemaster rates 
by hospital. — Summary judgment was 
improperly denied to the medical center 
on the plaintiffs’ fraud and negligent mis- 
representation claims because the cen- 
ter’s filing of a lien at the center’s charge- 
master rate in compliance with Georgia’s 
lien statutes did not amount to making a 
false representation; and there was noth- 
ing fraudulent about the center’s using its 
standard chargemaster rates as the 
amount claimed to be due for the hospital 
to perfect the hopsital’s lien as the plain- 
tiff could contest the reasonableness of the 
amount. Bowden v. Medical Ctr., Inc., 309 
Ga. 188, 845 S.E.2d 555, 2020 Ga. LEXIS 
464 (2020). 

Dismissal of the patient’;s complaint for 
fraud was upheld because it could not be 
said that the hospital had no basis for 
using its charge master rates to come up 
with an amount claimed to be due for 
purposes of securing a lien. Aguila v. Ken- 
nestone Hospital, 359 Ga. App. 419, 858 
S.E.2d 241, 2021 Ga. App. LEXIS 211 
(2021). 

Fact that the hospital’s reasonable 
charges initially claimed due under 
0.C.G.A. § 44-14-471(a)(2)(A) was signifi- 
cantly higher than the actual amount that 
the hospital could collect on the hospital’s 
lien did not establish fraudulent intent. 
Aguila v. Kennestone Hospital, 359 Ga. 
App. 419, 858 S.E.2d 241, 2021 Ga. App. 
LEXIS 211 (2021). 

Priority of attorney’s lien. — Where 
a hospital was an existing creditor at the 
time a settlement was obtained in an 
action brought by the hospital for pay- 
ment of patient’s medical bills, and, in a 
separate suit for damages against a third 
party arising out of an automobile colli- 
sion, the lien of the patient’s attorney on 
the settlement proceeds had priority over 
the hospital’s claims. Ramsey v. Sumner, 
211 Ga. App. 202, 488 S.E.2d 676, 1993 
Ga. App. LEXIS 1477 (1993). 

The liens established by O.C.G.A. 
§§ 44-14-470 and 49-4-149 are subject to 
any attorney’s lien. Holland v. State Farm 
Mut. Auto. Ins. Co., 236 Ga. App. 832, 513 
S.E.2d 48, 1999 Ga. App. LEXIS 283 
(1999), cert. denied, No. S99C0945, 1999 
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Ga. LEXIS 526 (Ga. June 4, 1999), cert. 
denied, No. S99C0897, 1999 Ga. LEXIS 
527 (Ga. June 4, 1999). 

Uninsured motorist insurance. — A 
hospital could enforce its lien against 
money paid by a patient’s uninsured mo- 
torist carrier. Thomas v. McClure, 236 Ga. 
App. 622, 513 S.E.2d 43, 1999 Ga. App. 
LEXIS 273 (1999). 

Under O.C.G.A. §§ 33-7-11(b)(1)(D)(i) 
(underinsured motorist coverage) and 44- 
14-470(b) (hospital liens), a tortfeasor’s 
insurer’s payment of a hospital lien repre- 
sented partial satisfaction of an injured 
insured’s claim; the injured insured’s UIM 
carrier was entitled to a credit for the 
payment of the lien against the insured’s 
coverage. State Farm Mut. Auto. Ins. Co. 
v. Adams, 288 Ga. 315, 702 S.E.2d 898, 
2010 Ga. LEXIS 938 (2010). 

TRICARE coverage impacting re- 
covery by hospital. — Trial court did 
not err in dismissing for failure to state a 
claim upon which relief could be granted a 
healthcare provider’s action against an 
insurer to collect on a hospital lien for 
services provided to a patient after the 
patient was injured in an automobile ac- 
cident caused by an insured because the 
statutory and regulatory scheme that gov- 
erned the United States Department of 
Defense TRICARE health insurance pro- 
gram did not provide any basis for allow- 
ing a contracting civilian healthcare pro- 
vider to collect the provider’s treatment 
costs from a third-party tortfeasor/payer, 
and any state law that interfered with the 
financing of healthcare claims for TRI- 
CARE beneficiaries was preempted as a 
matter of federal statutory and regulatory 
law, 10 U.S.C. § 1103 and 32 C.FR. 
$ 199.17(a)(7); even if the healthcare pro- 
vider was not obligated to adhere to the 
TRICARE statutory and regulatory 
scheme, by attempting to collect the pro- 
vider’s lien from the patient’s settlement 
funds, the healthcare provider was violat- 
ing the provider’s contract with a corpora- 
tion, which prohibited the provider from 
obtaining any recourse from the TRI- 
CARE beneficiary. MCG Health, Inc. v. 
Owners Ins. Co., 288 Ga. 782, 707 S.E.2d 
349, 2011 Ga. LEXIS 24 (2011). 

Hospital may put lien on damage 
claim of married woman not legally 
liable for payment. — There is nothing 
in O.C.G.A. § 44-14-470 which limits the 
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right of the hospital to the enforcement of 
a lien against the claim of one who would 
be legally liable to pay the hospital for the 
charges made, and the fact that the per- 
son treated in this case may have been a 
married woman and therefore not herself 
legally liable to pay for the necessary 
expenses of her treatment did not affect 
the hospital’s right to enforce its lien on 
her claim for damages. Dawson v. Hospi- 
tal Auth., 98 Ga. App. 792, 106 S.E.2d 807, 
1958 Ga. App. LEXIS 687 (1958). 

A hospital had a valid lien, ete. on all 
causes of action held by an injured party 
against those who allegedly caused an 
injury which attached at the moment the 
injured party received treatment. Macon- 
Bibb County Hosp. Auth. v. National 
Union Fire Ins. Co., 793 F. Supp. 321, 
1992 U.S. Dist. LEXIS 9350 (M.D. Ga. 
1992). 

Trial court erred by granting partial 
summary judgment to a patient because 
the hospital was not precluded from filing 
a hospital lien in order to collect charges 
associated with the patient’s treatment 
since the hospital’s contract with the pa- 
tient’s insurer explicitly reserved the hos- 
pital’s right to collect deductibles and co- 
pays directly from the patient, 
irrespective of the agreement to hold the 
patient responsible only for a discounted 
price of treatment. Kight v. MCG Health, 
Inc., 296 Ga. 687, 769 S.E.2d 923, 2015 
Ga. LEXIS 154 (2015). 

Hospital’s lien was invalid. — Trial 
court erred in denying the plaintiffs’ mo- 
tion to strike a hospital’s lien under 
O.C.G.A. § 44-14-470(b) for the full 
amount of a hospital bill; the hospital did 
not dispute that a patient’s operation was 
covered by an agreement between the 
hospital and an insurer; thus, the hospital 
would be held to the terms of the bargain 
it struck. Constantine v. MCG Health, 
Inc., 275 Ga. App. 128, 619 S.E.2d 718, 
2005 Ga. App. LEXIS 858 (2005), cert. 
denied, No. S06C0063, 2005 Ga. LEXIS 
896 (Ga. Dec. 1, 2005). 

Although contract provisions between 
the U.S. Department of Defense TRI- 
CARE health insurance program and a 
hospital allowed the filing of a hospital 
lien against a tortfeasor’s insurer under 
O.C.G.A. § 44-14-470(b), the lien was in- 
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valid because other provisions of the con- 
tract negated any debt that could support 
it. MCG Health, Inc. v. Owners Ins. Co., 
302 Ga. App. 812, 692 S.E.2d 72, 2010 Ga. 
App. LEXIS 241 (2010), affd on other 
grounds, 288 Ga. 782, 707 S.E.2d 349, 
2011 Ga. LEXIS 24 (2011). 

Children’s wrongful death claims 
have priority over hospital’s claim of 
lien. — Since the decedent’s children filed 
a wrongful death complaint in relation to 
their mother’s death in a car wreck, the 
available insurance proceeds were then 
deposited into a court registry without the 
mother’s estate ever making a claim for 
medical payments, and since the available 
insurance proceeds were insufficient to 
cover both the children’s wrongful death 
claims and the O.C.G.A. § 44-14-470(b) 
medical services lien of a hospital which 
provided medical services to the mother 
after the car wreck, the trial court erred in 
satisfying the hospital’s lien from the lim- 
ited funds instead of satisfying the chil- 
dren’s claims. Nash v. Allstate Ins. Co., 
256 Ga. App. 143, 567 S.E.2d 748, 2002 
Ga. App. LEXIS 858 (2002). 

Late filing of lien. — Even though a 
hospital was late in filing its lien 33 days 
after the discharge of a patient, the lien 
was not rendered unenforceable, particu- 
larly in light of the fact that the liable 
parties had actual notice of the lien and 
were not prejudiced by the late filing. 
Thomas v. McClure, 236 Ga. App. 622, 513 
S.E.2d 43, 1999 Ga. App. LEXIS 273 
(1999). 
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Inclusion of lien language did not 
invalidate settlement agreement. — 
Trial court properly awarded summary 
judgment to plaintiffs to enforce a settle- 
ment agreement because inclusion of the 
statutory healthcare-provider lien affida- 
vit release information did not constitute 
a counteroffer and did not alter the fact 
that a meeting of the minds has occurred 
with regard to the terms of the settlement. 
Sherman v. Dickey, 322 Ga. App. 228, 744 
S.E.2d 408, 2013 Ga. App. LEXIS 484 
(2018). 

Insurer’s obligation to timely pay 
settlement demand did not impermis- 
sibly conflict with duty to satisfy hos- 
pital’s lien. — An injured party’s time- 
limited demand on an insurer to settle the 
injured party’s claim for policy limits, and 
a hospital’s assertion of a lien for the 
injured party’ care, did not place the 
insurer in the position of being required to 
make payments in excess of policy limits 
because the insurer could create a “safe 
harbor” from liability for a bad faith re- 
fusal to settle when (1) the hospital 
promptly settled a case involving clear 
liability and special damages exceeding 
policy limits, and (2) the sole reason for an 
inability to settle was an injured party’s 
unreasonable refusal to assure satisfac- 
tion of outstanding hospital liens. South- 
ern Gen. Ins. Co. v. Wellstar Health Sys., 
315 Ga. App. 26, 726 S.E.2d 488, 2012 Ga. 
App. LEXIS 306 (2012). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

40 Am. Jur. 2d, Hospitals and Asylums, 

§ 5. 
C.J.S. 

41 C.J.S., Hospitals, §§ 13, 15. 
ALR. 

Liability of private noncharitable hospi- 
tal or sanitarium for improper care or 
treatment of patient, 39 A.L.R. 1431; 124 
A.L.R. 186. 


Construction, operation, and effect of 
statute giving hospital lien against recov- 
ery from tortfeasor causing patient’s inju- 
ries, 16 A.L.R.5th 262. 

Physicians’ and surgeons’ liens, 39 
A.L.R.5th 787. 

Propriety and use of balance billing in 
health care context, 69 A.L.R.6th 317. 
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44-14-471. Filing of verified statement; contents; notice. 


(a) In order to perfect the lien provided for in Code Section 44-14-470, 
the operator of the hospital, nursing home, physician practice, or 
provider of traumatic burn care medical practice: 


(1) Shall, not less than 15 days prior to the date of filing the 
statement required under paragraph (2) of this subsection, provide 
written notice to the patient and, to the best of the claimant’s 
knowledge, the persons, firms, corporations, and their insurers 
claimed by the injured person or the legal representative of the 
injured person to be liable for damages arising from the injuries and 
shall include in such notice a statement that the lien is not a lien 
against the patient or any other property or assets of the patient and 
is not evidence of the patient’s failure to pay a debt. Such notice shall 
be sent to all such persons and entities by first-class and certified 
mail or statutory overnight delivery, return receipt requested; and 


(2) Shall file in the office of the clerk of the superior court of the 
county in which the hospital, nursing home, physician practice, or 
provider of traumatic burn care medical practice is located and in the 
county wherein the patient resides, if a resident of this state, a 
verified statement setting forth the name and address of the patient 
as it appears on the records of the hospital, nursing home, physician 
practice, or provider of traumatic burn care medical practice; the 
name and location of the hospital, nursing home, physician practice, 
or provider of traumatic burn care medical practice and the name and 
address of the operator thereof; the dates of admission and discharge 
of the patient therefrom or with respect to a physician practice, the 
dates of treatment; and the amount claimed to be due for the hospital, 
nursing home, physician practice, or provider of traumatic burn care 
medical practice care, which statement must be filed within the 
following time period: 


(A) If the statement is filed by a hospital, nursing home, or 
provider of traumatic burn care medical practice, then the state- 
ment shall be filed within 75 days after the person has been 
discharged from the facility; or 


(B) If the statement is filed by a physician practice, then the 
statement shall be filed within 90 days after the person first sought 
treatment from the physician practice for the injury. 


(b) The filing of the claim or lien shall be notice thereof to all persons, 
firms, or corporations liable for the damages, whether or not they 
received the written notice provided for in this Code section. The failure 
to perfect such lien by timely complying with the notice and filing 
provisions of paragraphs (1) and (2) of subsection (a) of this Code section 
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shall invalidate such lien, except as to any person, firm, or corporation 
liable for the damages, which receives prior to the date of any release, 
covenant not to bring an action, or settlement, actual notice of a notice 
and filed statement made under subsection (a) of this Code section, via 
hand delivery, certified mail, return receipt requested, or statutory 
overnight delivery with confirmation of receipt. 


History. 

Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 2; 
Ga. L. 1978, p. 1371, § 1; Ga. L. 2002, p. 
1141, § 2; Ga. L. 2002, p. 1429, § 2; Ga. L. 
2003, p. 140, § 44; Ga. L. 2004, p. 394, 
§ 2; Ga. L. 2006, p. 334, § 2/SB 306. 


Law reviews. 

For annual survey of trial practice and 
procedure, see 56 Mercer L. Rev. 433 
(2004). 

For article with annual survey on torts, 
see 73 Mercer L. Rev. 243 (2021). 


JUDICIAL DECISIONS 


“Best of the claimant’s knowledge” 
standard. — As for the “best of the claim- 
ant’s knowledge” standard of O.C.G.A. 
§ 44-14-471(a)(1), the Georgia Court of 
Appeals, Fifth Division has held that the 
phrase describes the lienholder’s knowl- 
edge and imposes upon the lienholder the 
requirement to exercise at least some de- 
gree of diligence in acquiring the informa- 
tion necessary to send the notice. Allstate 
Fire & Casualty Insurance Company v. 
Kennestone Hospital, Inc., 348 Ga. App. 
335, 822 S.E.2d 832, 2019 Ga. App. LEXIS 
2 (2019). 

Medical lien created under Article 9 
barred. — Georgia Court of Appeals held 
that both O.C.G.A. § 11-9-109(c)(2) and 
(d)(2) required a party asserting a medical 
lien to proceed under the medical lien 
statute, and expressly barred the creation 
of a medical lien through the process for 
creating an Article 9 security interest by 
agreement. Med-Care Solutions, LLC v. 
Bey & Assocs., LLC, 362 Ga. App. 861, 870 
S.E.2d 456, 2022 Ga. App. LEXIS 107 
(2022). 

Hospital lien resembles garnish- 
ment. — Hospital’s petition failed to al- 
lege a cause arising under the hospital 
lien law against the defendant patient, for 
the reason that O.C.G.A. § 44-14-471 
gives no right of action against the patient 
to whom hospitalization is furnished, but 
only against those liable to pay the patient 
damages; the right created is analogous to 
the remedy provided by the garnishment 
laws. Hospital Auth. v. Boyd, 96 Ga. App. 


705, 101 S.E.2d 207, 1957 Ga. App. LEXIS 
668 (1957). 

Late filing still valid where actual 
notice. — A hospital lien not filed within 
the 30-day statutory time period was en- 
forced against defendants who had actual 
notice of the lien. Macon-Bibb County 
Hosp. Auth. v. National Union Fire Ins. 
Co., 793 F. Supp. 321, 1992 U.S. Dist. 
LEXIS 9350 (M.D. Ga. 1992). 

Hospital could assert lien for full 
amount of charges, even if most were 
written off pursuant to managed 
healthcare contract. — Because a pa- 
tient could have sought recovery of 
$24,794 from a tortfeasor of a hospital’s 
billed charges incurred for his injuries, 
the hospital was entitled to assert a lien 
under O.C.G.A. § 44-14-471(b) for the un- 
paid portion of those billed charges, even 
though the patient’s managed care in- 
surer was not responsible to pay these 
charges in full. The court held that Con- 
stantine v. MCG Health, Inc., 275 Ga. 
App. 128, 619 S.E.2d 718 (2005), had been 
implicitly overruled in part. MCG Health, 
Inc. v. Kight, 325 Ga. App. 349, 750 S.E.2d 
813, 2013 Ga. App. LEXIS 983 (2013), 
cert. denied, No. S14C0603, 2014 Ga. 
LEXIS 363 (Ga. May 5, 2014), cert. de- 
nied, No. S$14C0603, 2014 Ga. LEXIS 427 
(Ga. May 19, 2014), aff'd, 296 Ga. 687, 769 
S.E.2d 923, 2015 Ga. LEXIS 154 (2015). 

Use of chargemaster rates does not 
result in viable claims for fraud, neg- 
ligent representation and RICO 
claims. — Supreme court overrules 
Clouthier v. Med. Center of Central Ga., 
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Inc., 351 Ga. App. 883 (2019), and Aguila 
v. Kennestone Hosp., 353 Ga. App. 17 
(2019), to the extent that those cases hold 
that viable claims for fraud, negligent 
representation, and violations of the Geor- 
gia Racketeer Influenced and Corrupt Or- 
ganizations Act, O.C.G.A. § 16-14-1 et 
seq., can be maintained against hospitals 
that properly file liens based on standard 
chargemaster rates that reflect true mar- 
ket considerations such as hospital costs. 
Bowden v. Medical Ctr., Inc., 309 Ga. 188, 
845 S.E.2d 555, 2020 Ga. LEXIS 464 
(2020). 

Use of standard chargemaster rates 
by hospital. — Dismissal of the patient’s 
complaint for fraud was upheld because it 
could not be said that the hospital had no 
basis for using its charge master rates to 
come up with an amount claimed to be due 
for purposes of securing a lien. Aguila v. 
Kennestone Hospital, 359 Ga. App. 419, 
858 S.E.2d 241, 2021 Ga. App. LEXIS 211 
(2021). 

Fact that the hospitaľs reasonable 
charges initially claimed due under 
O.C.G.A. § 44-14-471(a)(2)(A) was signifi- 
cantly higher than the actual amount that 
the hospital could collect on the hospital’s 
lien did not establish fraudulent intent. 
Aguila v. Kennestone Hospital, 359 Ga. 
App. 419, 858 S.E.2d 241, 2021 Ga. App. 
LEXIS 211 (2021). 

No false representation regarding 
charges. — Summary judgment was im- 
properly denied to the medical center on 
the plaintiffs’ fraud and negligent misrep- 
resentation claims because the center’s 
filing of a lien at the center’s chargemas- 
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ter rate in compliance with Georgia’s lien 
statutes did not amount to making a false 
representation; and there was nothing 
fraudulent about the center’s using its 
standard chargemaster rates as the 
amount claimed to be due for the hospital 
to perfect the hopsital’s lien as the plain- 
tiff could contest the reasonableness of the 
amount. Bowden v. Medical Ctr., Inc., 309 
Ga. 188, 845 S.E.2d 555, 2020 Ga. LEXIS 
464 (2020). 

Diligence in identifying tortfeasor 
and insurer. — In an action to enforce a 
hospital lien, the trial court erred by 
granting summary judgment to an insurer 
because there was a question as to 
whether the medical center effectively 
used all of the information in its records to 
affirmatively obtain the police report and 
identify the alleged tortfeasor and its in- 
surer. Phoebe Sumter Med. Ctr. v. Gov't 
Emples. Ins. Co., 362 Ga. App. 483, 869 
S.E.2d 123, 2022 Ga. App. LEXIS 58 
(2022). 

Hospital exercised due diligence. — 
The grant of summary judgment to a 
hospital in the hospital’s action to perfect 
a medical services lien under O.C.G.A. 
§ 44-14-471 against an insurance com- 
pany was affirmed because in spite of the 
hospital’s undisputed exercise of due dili- 
gence, the hospital did not know the iden- 
tity of the tortfeasor or the insurer until 
after the hospital had filed the lien, so the 
hospital was not required to send notice to 
the insurer to perfect the insurer’s lien. 
Allstate Fire & Casualty Insurance Com- 
pany v. Kennestone Hospital, Inc., 348 Ga. 
App. 335, 822 S.E.2d 832, 2019 Ga. App. 
LEXIS 2 (2019). 


RESEARCH REFERENCES 


ALR. 


Construction, operation, and effect of 


statute giving hospital lien against recov- 


ery from tortfeasor causing patient’s inju- 
ries, 16 A.L.R.5th 262. 


44-14-472. Duties of clerk; lien book; fee. 
The clerk of the superior court shall endorse the date and hour of 


filing on the statement filed pursuant to Code Section 44-14-471; and, at 
the expense of the county, the clerk shall provide a lien book with a 
proper index in which the clerk shall enter the date and hour of the 
filing; the names and addresses of the hospital, nursing home, physi- 
cian practice, or provider of traumatic burn care medical practice, the 
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operators thereof, and the patient; and the amount claimed. The 
information shall be recorded in the name of the patient. The clerk shall 
receive a fee as required by subparagraph (f)(1)(A) of Code Section 
15-6-77 as his or her fee for such filing. 


History. Code Commission notes. 

Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 3; Pursuant to Code Section 28-9-5, in 
Ga. L. 1981, p. 1396, § 18; Ga. L. 1992, p. 2002, “or she” was deleted preceding 
6, § 44; Ga. L. 2002, p. 1141, § 3; Ga. L. “shall” twice in the first sentence. 

2002, p. 1429, § 3; Ga. L. 2003, p. 140, 
§ 44; Ga. L. 2004, p. 394, § 3; Ga. L. 2006, 
p. 334, § 3/SB 306. 


OPINIONS OF THE ATTORNEY GENERAL 


The general provision of O.C.G.A. liens, which is explicitly provided for by 
§ 15-6-77 should not be construed to O.C.G.A.§ 44-14-472. 1980 Op. Atty Gen. 
include the recording of hospital No. U80-40. 
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ALR. ery from tortfeasor causing patient’s inju- 
Construction, operation, and effect of ries, 16 A.L.R.5th 262. 
statute giving hospital lien against recov- 


44-14-473. Effect of covenant not to bring an action; action to 
enforce lien; limitation; affidavit of payment. 


(a) No release of the cause or causes of action or of any judgment 
thereon or any covenant not to bring an action thereon shall be valid or 
effectual against the lien created by Code Section 44-14-470 unless the 
holder thereof shall join therein or execute a release of the lien; and the 
claimant or assignee of the lien may enforce the lien by an action 
against the person, firm, or corporation liable for the damages or such 
person, firm, or corporation’s insurer. If the claimant prevails in the 
action, the court may allow reasonable attorney’s fees. The action shall 
be commenced against the person liable for the damages or such 
person’s insurer within one year after the date the liability is finally 
determined by a settlement, by a release, by a covenant not to bring an 
action, or by the judgment of a court of competent jurisdiction. 


(b) No release or covenant not to bring an action which is made 
before or after the patient was discharged from the hospital, nursing 
home, or provider of traumatic burn care medical practice or, with 
respect to a physician practice, which is made after the patient first 
sought treatment from the physician practice for the injuries shall be 
effective against the lien perfected in accordance with Code Section 
44-14-471, if such lien is perfected prior to the date of the release, 
covenant not to bring an action, or settlement unless consented to by 
the lien claimant; provided, however, that any person, firm, or corpo- 
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ration which consummates a settlement, release, or covenant not to 
bring an action with the person to whom hospital, nursing home, 
physician practice, or traumatic burn care medical practice care, 
treatment, or services were furnished and which first procures from the 
injured party an affidavit as prescribed in subsection (c) of this Code 
section shall not be bound or otherwise affected by the lien except as 
provided in subsection (c) of this Code section, regardless of when the 
settlement, release, or covenant not to bring an action was consum- 
mated. 


(c) The affidavit shall affirm: 


(1) That all hospital, nursing home, physician practice, or provider 
of traumatic burn care medical practice bills incurred for treatment 
for the injuries for which a settlement is made have been fully paid; 
and 


(2) The county of residence of such affiant, if a resident of this 
state; 


provided, however, that the person taking the affidavit shall not be 
protected thereby where the affidavit alleges the county of the affiant’s 
residence and the lien of the claimant is at such time on file in the office 
of the clerk of the superior court of the county and is recorded in the 


name of the patient as it appears in the affidavit. 


History. 

Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 4; 
Ga. L. 1982, p. 3, § 44; Ga. L. 2002, p. 
1141, § 4; Ga. L. 2002, p. 1429, § 4; Ga. L. 
2004, p. 394, § 4; Ga. L. 2006, p. 334, 
§ 4/SB 306; Ga. L. 2021, p. 922, § 44/HB 
497. 

The 2021 amendment, effective May 
10, 2021, part of an Act to revise, modern- 


ize, and correct the Code, substituted 
“Code Section 44-14-471” for “Code Sec- 
tion 44-4-471” in subsection (b). 
Law reviews. 

For annual survey on insurance law, see 
66 Mercer L. Rev. 93 (2014). 

For annual survey on trial practice and 
procedure, see 66 Mercer L. Rev. 211 
(2014). 


JUDICIAL DECISIONS 


Action filed before limitations pe- 
riod ran. — Hospitals’ action to recover 
on liens related to medical treatment was 
not barred by the limitations period in 
O.C.G.A. § 44-14-473(a) as the statute of 
limitations began to run on the date that 
the release was executed, as that was the 
date liability was finally determined, and 
the action was filed less than one year 
after that date. Hosp. Auth. of Clarke 
County v. Geico Gen. Ins. Co., 294 Ga. 477, 


754 S.E.2d 358, 2014 Ga. LEXIS 105 
(2014). 

Section allows hospital lien on tort- 
feasor, not patient. — Hospital’s peti- 
tion failed to allege a cause arising under 
the hospital lien law against the defen- 
dant patient, for the reason that O.C.G.A. 
§ 44-14-473 gives no right of action 
against the patient to whom hospitaliza- 
tion is furnished, but only against those 
liable to pay the patient damages; the 
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right created is analogous to the remedy 
provided by the garnishment laws. Hospi- 
tal Auth. v. Boyd, 96 Ga. App. 705, 101 
S.E.2d 207, 1957 Ga. App. LEXIS 668 
(1957). 

Lien not enforceable against tort- 
feasor’s insurer. — Hospital could not 
enforce its medical lien against the tort- 
feasor’s insurer on the ground that in- 
surer settled the injured driver’s claims 
without the hospital’s knowledge and con- 
sent, since insurer was not one against 
whom an action could be brought under 
O.C.G.A. § 44-14-473, and it was not li- 
able for the driver’s damages under the 
policy, by any other statute, or by agree- 
ment. Integon Indem. Corp. v. Henry 
Medical Ctr., Inc., 235 Ga. App. 97, 508 
S.E.2d 476, 1998 Ga. App. LEXIS 1415 
(1998). 

Insurer’s obligation to timely pay 
settlement demand did not impermis- 
sibly conflict with duty to satisfy hos- 
pital’s lien. — An injured party’s time- 
limited demand on an insurer to settle the 
injured party’s claim for policy limits, and 
a hospital’s assertion of a lien for the 
injured party’s care, did not place the 
insurer in the position of being required to 
make payments in excess of policy limits 
because the insurer could create a “safe 
harbor” from liability for a bad faith re- 
fusal to settle when (1) the hospital 
promptly settled a case involving clear 
liability and special damages exceeding 
policy limits, and (2) the sole reason for an 
inability to settle was an injured party’s 
unreasonable refusal to assure satisfac- 
tion of outstanding hospital liens. South- 
ern Gen. Ins. Co. v. Wellstar Health Sys., 
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315 Ga. App. 26, 726 S.E.2d 488, 2012 Ga. 
App. LEXIS 306 (2012). 

Inclusion of lien language did not 
invalidate settlement agreement. — 
Trial court properly awarded summary 
judgment to plaintiffs to enforce a settle- 
ment agreement because inclusion of the 
statutory healthcare-provider lien affida- 
vit release information did not constitute 
a counteroffer and did not alter the fact 
that a meeting of the minds has occurred 
with regard to the terms of the settlement. 
Sherman v. Dickey, 322 Ga. App. 228, 744 
S.E.2d 408, 2013 Ga. App. LEXIS 484 
(2018). 

Parol evidence may negate words 
in release indicating payment on se- 
curity instrument. — Words in a release 
placed upon a recorded security instru- 
ment importing payment of the secured 
indebtedness are not a contract but con- 
stitute only prima facie evidence of pay- 
ment and may be denied or explained by 
parol evidence. Ford Motor Credit Co. v. 
Parsons, 155 Ga. App. 46, 270 S.E.2d 230, 
1980 Ga. App. LEXIS 2450 (1980). 

Hospital’s lien was invalid. — Al- 
though contract provisions between the 
U.S. Department of Defense TRICARE 
health insurance program and a hospital 
allowed the filing of a hospital lien against 
a tortfeasor’s insurer under O.C.G.A. 
§ 44-14-470(b), the lien was invalid be- 
cause other provisions of the contract ne- 
gated any debt that could support it. MCG 
Health, Inc. v. Owners Ins. Co., 302 Ga. 
App. 812, 692 S.E.2d 72, 2010 Ga. App. 
LEXIS 241 (2010), affd on other grounds, 
288 Ga. 782, 707 S.E.2d 349, 2011 Ga. 
LEXIS 24 (2011). 


RESEARCH REFERENCES 


ALR. 

Liability of private noncharitable hospi- 
tal or sanitarium for improper care or 
treatment of patient, 39 A.L.R. 1431; 124 
A.L.R. 186. 


Construction, operation, and effect of 
statute giving hospital lien against recov- 
ery from tortfeasor causing patient’s inju- 
ries, 16 A.L.R.5th 262. 


44-14-474. Exemptions from part. 


This part shall not apply to any moneys becoming due under Chapter 


9 of Title 34. 
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History. Law reviews. 
Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 6; For note on 1991 amendment of this 
Ga. L. 1977, p. 277, § 1; Ga. L. 1991, p. Code section, see 8 Ga. St. U.L. Rev. 99 


1608, § 2.3. (1992). 
RESEARCH REFERENCES 
ALR. ery from tortfeasor causing patient’s inju- 


Construction, operation, and effect of ries, 16 A.L.R.5th 262. 
statute giving hospital lien against recov- 


44-14-475. Effect of part on settlement before entry into hospi- 
tal, nursing home, or traumatic burn care medical 
facility. 


No settlement or release entered into or executed prior to the entry of 
the injured party into the hospital, nursing home, or facility which 
provides traumatic burn care medical practice or prior to the time the 
patient first sought treatment from the physician practice for the 
injuries shall be affected by or subject to the terms of this part. 


History. Ga. L. 2002, p. 1141, § 5; Ga. L. 2004, p. 
Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 7; 394, § 5; Ga. L. 2006, p. 334, § 5/SB 306. 


RESEARCH REFERENCES 


ALR. ery from tortfeasor causing patient’s inju- 
Construction, operation, and effect of ries, 16 A.L.R.5th 262. 
statute giving hospital lien against recov- 


44-14-476. No independent right of action. 


This part shall not be construed to give any hospital, nursing home, 
physician practice, or provider of traumatic burn care medical practice 
referred to in this part an independent right of action to determine 
liability for injuries sustained by a person or firm. 


History. Ga. L. 2002, p. 1141, § 6; Ga. L. 2004, p. 
Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 8; 394, § 6. 
RESEARCH REFERENCES 
ALR. ery from tortfeasor causing patient’s inju- 


Construction, operation, and effect of ries, 16 A.L.R.5th 262. 
statute giving hospital lien against recov- 


44-14-477. False swearing in affidavits under Code Section 44- 
14-473. 


Any person who gives any false affidavit as provided by Code Section 
44-14-473 commits the offense of false swearing. 
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History. Cross references. 
Ga. L. 1953, Nov.-Dec. Sess., p. 105, § 5. Penalty for false swearing, § 16-10-71. 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
60 Am. Jur. 2d, Perjury, §§ 41, 45, 48. 70 C.J.S., Perjury, § 22. 


Part 9 


VETERINARIANS AND BOARDERS OF ANIMALS 


44-14-490. Lien for treatment, board, or care of animal; right to 
retain possession. 


(a) Every licensed veterinarian shall have a lien on each animal or 
pet treated, boarded, or cared for by him or her while in his or her 
custody and under contract with the owner of the animal or pet for the 
payment of charges for the treatment, board, or care of the animal or 
pet; and the veterinarian shall have the right to retain the animal or pet 
until the charges are paid. 


(b)(1) As used in this subsection, the term: 
(A) “Charges” means: 


(i) Any charges, fees, expenses, and reimbursements which 
have been contracted for, agreed to, or otherwise mutually 
acknowledged by written agreement, course of conduct, or un- 
derstanding, including but not limited to: 


(I) Board, care, services, and treatment of the animal or pet, 
whether provided by the operator or by a third party and 
incurred by the operator; 


(II) Farrier and veterinary fees and expenses incurred by 
the operator for or on behalf of the boarded animal or pet; and 


(III) Fees and expenses for transportation of the animal or 
pet; and 


(ii) Late payment fees, returned check fees, and all costs of 
collection, including but not limited to reasonable attorney’s fees 
and expenses of litigation and costs of sale. 


Charges shall not include fees, expenses, or commissions of any 
kind relating to purchase, sale, or lease of such animal or pet, other 
than a sale pursuant to Code Section 44-14-491. 


(B) “Facility for boarding animals or pets” shall include, but not 
be limited to, veterinary hospitals, boarding kennels, stables, 
livestock sales barns, and humane societies. 


835 


44-14-490 PROPERTY 44-14-491 

(2) Every operator of a facility for boarding animals or pets which 
facility is licensed by the Department of Agriculture, other than a 
licensed veterinarian, shall have a lien on each animal or pet in his or 
her care for the payment of all charges of such operator; and the 
operator of such a facility shall have the right to retain the animal or 
pet until the charges are paid in full. 


(c) Any person granted a lien by this Code section may waive such 


lien in writing. 


History. 
Ga. L. 1974, p. 330, § 1; Ga. L. 2005, p. 
58, § 1/HB 201. 


Cross references. 
Regulation of veterinary practice gener- 
ally, § 43-50-1 et seq. 


JUDICIAL DECISIONS 


Retaining animals until charges 
paid. — Trial court did not err in granting 
summary judgment in favor of the veteri- 
narian because the owner of the dog 
agreed to have the veterinarian treat the 
dog for the parvo virus in exchange for 
payment of at least the estimated costs; 
the owner did not cite any evidence creat- 
ing a genuine issue of material fact as to 


the accuracy or validity of any of the 
charges on the itemized bill; and the vet- 
erinarian acted properly in relying on the 
veterinary lien statute to retain the dog 
when the owner failed to pay the bills. 
Gomez v. Innocent, 330 Ga. App. 260, 765 
S.E.2d 405, 2014 Ga. App. LEXIS 710 
(2014), cert. denied, No. S15C0646, 2015 
Ga. LEXIS 219 (Ga. Mar. 30, 2015). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
8 Am. Jur. 2d, Bailments, §§ 190 et 


C.J.S. 
8 C.J.S., Bailments, § 80 et seq. 


seq., 194 et seq. 


44-14-491. Notice to owner; sale or disposal of animal; liability. 


(a)(1) Ifthe charges due for any services enumerated in Code Section 
44-14-490 are not paid within ten days after the demand therefor on 
the owner of the animal or pet or if the animal or pet is not picked up 
within ten days after the demand therefor on the owner of the animal 
or pet, which demand shall be made in person or by registered or 
certified mail or statutory overnight delivery with return receipt 
requested and addressed to the owner at the address given when the 
animal or pet was delivered, the animal or pet shall be deemed to be 
abandoned and the licensed veterinarian or operator of a facility is 
authorized to dispose of the animal or pet in such manner as such 
veterinarian or operator shall determine. Such ten-day period will 
begin to run on the date the demand is postmarked or the date the 
verbal command is communicated in person and shall be noted on the 
veterinarian’s or operator’s file on the animal or pet. For purposes of 
this subsection, the term “dispose of ” means selling the animal or pet 
at public or private sale, giving the animal or pet away, or turning the 
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animal or pet over to any humane society or animal shelter or other 
such facility. Where no such shelter facility exists within a 50 mile 
radius of the veterinarian or operator of a facility’s place of business 
and the veterinarian or operator has been unable to sell or give the 
animal away, then the veterinarian or operator is authorized to 
euthanize the animal in a humane manner. 


(2) On the day of the disposal of the animal or pet, the veterinarian 
or operator of a facility shall notify the owner in person, by telephone, 
or by registered or certified mail or statutory overnight delivery with 
return receipt requested at the address given when the animal or pet 
was delivered, of the date of the disposal and the manner in which the 
animal was disposed. 


(3) The disposal of an animal or pet as provided in this Code 
section shall not relieve the owner or owner’s agent of any financial 
obligations incurred for treatment, boarding, or care by a veterinar- 
ian or operator of a facility for boarding animals or pets. 


(b) The giving of notice to the owner as provided for in subsection (a) 
of this Code section shall relieve the licensed veterinarian, the operator 
of a facility for boarding animals or pets, or any custodian who disposes 
of such animal or pet of any further liability for such disposal. 


(c) Failure of the owner of any such animal or pet to receive the 
demand by registered or certified mail or statutory overnight delivery 
provided for in paragraph (1) of subsection (a) of this Code section shall 
not render the licensed veterinarian or operator of a facility liable to the 
owner of such animal or pet for the disposal thereof in any manner 
provided in this Code section. 


History. by the General Assembly, provides that 
Ga. L. 1974, p. 330, § 2; Ga. L. 1984, p. this Act is applicable with respect to no- 
572, § 1; Ga. L. 1993, p. 1044, § 1; Ga. L. tices delivered on or after July 1, 2000. 
2000, p. 1589, § 3. 
Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


RESEARCH REFERENCES 


Am. Jur. 2d. C.J.S. 
8 Am. Jur. 2d, Bailments, § 199. 8 C.J.S., Bailments, § 80 et seq. 


44-14-492. Disposition of sale proceeds. 


When any animal or pet is sold as authorized in this part to satisfy a 
lien for any of the services enumerated in Code Section 44-14-490, any 
surplus realized from the sale after payment of the charges and any 
expenses incurred in making the demand for payment thereof in 
connection with the sale shall be paid to the owner of the animal or pet. 
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History. 
Ga. L. 1974, p. 330, § 3. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 


8 Am. Jur. 2d, Bailments, § 199. 


8 C.J.S., Bailments, § 80 et seq. 


44-14-493. Necessity of other legal proceedings. 


Other than compliance with the requirements of this part, no legal 
proceedings shall be necessary for the enforcement of the lien created 


by this part. 


History. 
Ga. L. 1974, p. 330, § 4. 
RESEARCH REFERENCES 
Am. Jur. 2d. C.J.S. 


8 Am. Jur. 2d, Bailments, § 199. 


8 C.J.S., Bailments, § 80 et seq. 


44-14-494. Criminal liability under Code Section 44-14-491. 


It shall not constitute a violation of Code Section 16-12-4 if a licensed 
veterinarian or an operator of a facility for boarding animals or pets 
disposes of an animal or pet as provided in Code Section 44-14-491. 


History. 
Code 1981, § 44-14-494, enacted by Ga. 


L. 1984, p. 572, § 2; Ga. L. 1985, p. 149, 
§ 44. 


Part 10 


MISCELLANEOUS LIENS 


RESEARCH REFERENCES 


ALR. 

Common-law lien on personalty for 
work performed thereon, upon the owner’s 
premises, 3 A.L.R. 862. 

Dredge, pumper, or the like as subject of 
maritime lien, 59 A.L.R. 1348. 

Character of service contemplated by 
statutes giving a lien or preference, in 
event of insolvency, to servants, employ- 
ees, laborers, etc., 111 A.L.R. 1453; 142 
A.L.R. 362. 


Sale of standing timber as affecting 
judgment or other lien upon the land, 122 
A.L.R. 517. 

Lien for storage of motor vehicle, 48 
A.L.R.2d 894. 

Lien for towing or storage, ordered by 
public officer, of motor vehicle, 85 A.L.R.3d 
199. 

Loss of garageman’s lien on repaired 
vehicle by owner’s use of vehicle, 74 
A.L.R.4th 90. 


44-14-510. Lien of officers and employees on watercraft; priori- 


ties. 


Every officer and employee or guardian of any employee on any 
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watercraft engaged in the navigation of any river within the borders or 
forming the boundary of this state shall have a lien upon the boat or 
craft for any debts, dues, wages, or demands that they may have 
against the owner or lessee of the boat or craft, for personal services in 
connection with the boat, or for wood or provisions furnished the boat, 
which lien shall be superior to all liens except liens for taxes and such 
other liens as the claimant had actual notice of before the debt was 
created. 


History. 
Orig. Code 1863, § 1979; Code 1868, 
§ 1968; Ga. L. 1873, p. 42, § 9; Code 1873, 


§ 1982; Code 1882, § 1982; Civil Code 
1895, § 2806; Civil Code 1910, § 3355; 
Code 1933, § 67-2201. 


RESEARCH REFERENCES 


Am. Jur. 2d. 
70 Am. Jur. 2d, Shipping, §§ 292, 321, 


550 et seq., 561, 562, 568, 572-575, 579, 
580, 596, 598, 607-611. 


44-14-511. Liens on offspring of stallions, jacks, bulls or boars; 
necessity of recordation; recording fee; priorities. 


The owner or keeper of any stallion, jack, or blooded or imported bull 
or boar shall have a lien upon the offspring thereof for the service of the 
stallion, jack, or blooded or imported bull or boar for the period of one 
year from the birth of the offspring, which lien shall be superior to all 
other liens except the lien for taxes, provided that the owners shall keep 
their animals enclosed in their own pastures or otherwise. The lien 
provided for in this Code section shall not become operative unless it is 
recorded in the office of the clerk of the superior court of the county 
where the owner of the mother resides within six months after the 
performance of the service. The clerk shall keep a book in which all such 
liens are to be recorded and shall receive a fee as required by 
subparagraph (f)(1)(A) of Code Section 15-6-77 for recording such liens. 


History. 
Ga. L. 1882-83, p. 131, § 1; Ga. L. 1884- 
85, p. 147, § 1; Civil Code 1895, § 2811; 


Civil Code 1910, § 3361; Code 1933, § 67- 
2202; Ga. L. 1981, p. 1896, § 5; Ga. L. 
1992, p. 6, § 44. 


JUDICIAL DECISIONS 


Foreclosure of lien on mare. — Trial 
court properly granted summary judg- 
ment pursuant to O.C.G.A. § 9-11-56 to 
colt possessors in a tortious interference 
with a contract claim by a horse trainer, 
wherein the trainer alleged that the 
trainer had a contract to keep the recently 
born colt in exchange for continued ser- 
vices to the mare’s owner; the court found 
that there was no showing that the pos- 


sessors were aware of a contract regard- 
ing the ownership of the colt, the possess- 
ors had followed the necessary procedures 
for filing a financing statement under 
0.C.G.A. § 11-9-501 et seq., they had al- 
legedly foreclosed on their lien on the 
mare by the time that they became aware 
of the trainer’s claim, pursuant to 
O.C.G.A. § 44-14-490, and the trainer did 
not record a lien against the colt pursuant 
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to O.C.G.A. § 44-14-511. Medlin v. Morg- 
anstern, 268 Ga. App. 116, 601 S.E.2d 359, 
2004 Ga. App. LEXIS 737 (2004). 
Owner has lien, not title. — The 
owner of a stallion or jack does not obtain 


PROPERTY 


44-14-512 


title to the get thereof, for the service of 
the animal, but has merely a lien thereon. 
Strickland v. Smith, 17 Ga. App. 505, 87 
S.E. 718, 1916 Ga. App. LEXIS 733 (1916). 


RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
4 Am. Jur. 2d, Animals, § 89. Priority of lien of sales or consumers’ 
C.J.S. tax, 136 A.L.R. 1015. 


3A C.J.S., Animals, § 35. 


44-14-512. Lien for hauling lumber, stocks, or logs. 


Any person hauling stocks, logs, or lumber for another person shall 
have a lien against the personalty so hauled by him to the extent of the 
amount of the indebtedness, if by contract, and to the extent of the 
value of the services so rendered, if the price to be paid for the hauling 


is not agreed upon. 


History. 
Ga. L. 1901, p. 80, § 1; Civil Code 1910, 
§ 3359; Code 1933, § 67-2203. 


JUDICIAL DECISIONS 


Lien under 0O.C.G.A. § 44-14-512 
does not arise unless the employer 
owns the logs. Williams v. Herrington, 
12 Ga. App. 76, 76 S.E. 757, 1912 Ga. App. 
LEXIS 30 (1912). 

Lien stands against beneficiary 
with notice. — The lien under O.C.G.A. 
§ 44-14-512 cannot be defeated by one 
who has knowledge of the performance of 
the labor and who accepts the benefit 
thereof, otherwise than by proof that the 
lien was waived or has been discharged by 


payment. Sattes & Wimer Lumber Co. v. 
Hales, 11 Ga. App. 569, 75 S.E. 898, 1912 
Ga. App. LEXIS 105 (1912). 

Lien against bona fide purchaser 
without notice. — The lien of a laborer 
upon logs hauled by the laborer for an- 
other does not exist against a bona fide 
purchaser without notice of the lien, until 
it is reduced to execution and levy. Wil- 
liams v. Herrington, 12 Ga. App. 76, 76 
S.E. 757, 1912 Ga. App. LEXIS 30 (1912). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

52 Am. Jur. 2d, Logs and Timber, § 87 
et seq. 
Am. Jur. 
Forms. 

17 Am. Jur. Pleading and Practice 
Forms, Logs and Timber, § 43. 


Pleading and Practice 


C.J.S. 
54 C.J.S., Logs and Logging, § 31 et 
seq. 


ALR 


Sale of standing timber as affecting 


judgment or other lien upon the land, 122 
A.L.R. 517. 
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44-14-513. Liens in favor of planing mills and similiar establish- 


ments. 


Proprietors of planing mills and other similar establishments shall 
have the same lien as provided in Code Section 44-14-363 for work done 
on material furnished by others; and, when they furnish material, they 
shall have the same liens provided for in Code Section 44-14-361 for 
materialmen. Proprietors of sawmills, when furnishing material for the 
improvement of real estate to purchasers from them for that purpose, 
shall be entitled to the lien provided for in Code Section 44-14-361, said 
lien to be governed by the rules laid down in Code Section 44-14-361 


when the same are applicable. 


History. 
Ga. L. 1873, p. 42, § 10; Code 1873, 
§ 1983; Code 1882, § 1983; Civil Code 


1895, § 2807; Civil Code 1910, § 3356; 
Code 1933, § 67-2204. 


JUDICIAL DECISIONS 


Sawmill is within meaning of words 
“other similar establishments.” New- 
man v. Cash, 47 Ga. App. 39, 169 S.E. 520, 
1933 Ga. App. LEXIS 282 (1933). 

What constitutes retention. — As- 
sertion of a lien by retention of the prop- 
erty, under O.C.G.A. § 44-14-513, is not 
shown where lumber is hauled from the 
plaintiffs sawmill and placed on the right 
of way of the railroad for the defendant. 
Daniel v. Blackwell, 30 Ga. App. 786, 119 
S.E. 447, 1923 Ga. App. LEXIS 688 (1923). 

Sawmill has lien on product. — The 
proprietor of a sawmill as well as a plan- 
ing mill has a lien under O.C.G.A. § 44- 
14-513 on the product of the mill for work 
done on material furnished by others. 
Murphey v. McGough, 105 Ga. 816, 31 
S.E. 757, 1898 Ga. LEXIS 718 (1898). 

Completion of contract necessary 
for lien. — The proprietor of a sawmill 
who makes a contract to saw the lumber of 
another, and substantially complies with 
the contract, is entitled to a lien, but not 
otherwise. Hawkins v. Chambliss, 116 Ga. 


813, 43 S.E. 55, 1902 Ga. LEXIS 282 
(1902). 

Lien procedures owner must fol- 
low. — In order for the proprietor of a 
sawmill to acquire a lien upon the lumber 
sawed under a contract with the owner of 
the lumber, after the lumber sawed has 
been surrendered to the owner thereof, it 
is necessary for the proprietor to file and 
record a lien within ten days from the 
time of the completion of the work. Rich- 
ardson v. Mallory, 13 Ga. App. 496, 79 S.E. 
362, 1913 Ga. App. LEXIS 234 (1913); 
Jones v. Newsome, 27 Ga. App. 386, 108 
S.E. 558, 1921 Ga. App. LEXIS 919 (1921). 

Jurisdiction of city court to fore- 
close lien. — A city court has jurisdiction 
to foreclose a lien in favor of the proprietor 
of a sawmill on the product of the mill, for 
work done on material furnished by an- 
other, at least where the principal of the 
amount claimed does not exceed the juris- 
diction of the county court. Chambliss v. 
Hawkins, 123 Ga. 361, 51 S.E. 337, 1905 
Ga. LEXIS 468 (1905). 


44-14-514. Liens of laborers at mills and similar establishments. 


Laborers in mills and other establishments mentioned in Code 
Section 44-14-513 shall have the same lien as is provided for laborers in 
Code Sections 44-14-380 and 44-14-381. 
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History. 
Ga. L. 1873, p. 42, § 11; Code 1873, 
§ 1984; Code 1882, § 1984; Civil Code 


PROPERTY 
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1895, § 2808; Civil Code 1910, § 3357; 
Code 1933, § 67-2205. 


JUDICIAL DECISIONS 


Sawmills treated as personalty. — 
All sawmills, whether they be in fact fix- 
tures or not, are treated as personalty 
under O.C.G.A. § 44-14-514. Empire 
Lumber Co. v. Kiser & Co., 91 Ga. 643, 17 
S.E. 972, 1893 Ga. LEXIS 298 (1893). 

Plaintiff in execution has burden of 
proof. — Possession by the lienholder is 
proper, and this being true, and if there is 
no contradiction thereof by the claimant, 
the plaintiff in execution carries the bur- 
den of proof to show either title or posses- 
sion of defendant in execution. Jones v. 
Major, 83 Ga. App. 78, 62 S.E.2d 729, 1950 
Ga. App. LEXIS 1031 (1950). 

Enforcement by laborer at sawmill. 
— A laborer employed about a sawmill 
with the knowledge of the owner of lum- 


ber may enforce a lien under O.C.G.A. 
§ 44-14-514 against the lumber although 
the laborer is employed by the proprietor 
of the sawmill. McCook v. Brown, 28 Ga. 
App. 525, 112 S.E. 151, 1922 Ga. App. 
LEXIS 654 (1922). 

No lien where owner rents facilities 
and labor to another. — The proprietor 
of a sawmill who contracts to saw timber 
and to furnish for that purpose a mill and 
a fireman at a stipulated price per day, 
such price to cover the rent of the mill as 
well as the proprietor’s own labor and the 
labor of the fireman, does not acquire, a 
lien under O.C.G.A. § 44-14-514. Jones v. 
Newsome, 27 Ga. App. 386, 108 S.E. 558, 
1921 Ga. App. LEXIS 919 (1921). 


44-14-515. Liens for articles furnished to sawmills; priorities. 


All persons furnishing sawmills with timber, logs, provisions, or any 
other thing necessary to carry on the work of sawmills shall have liens 
on the mills and their products, which liens shall, as between them- 
selves, rank according to date, and the date of each shall be from the 
time when the debt was created. The liens shall be superior to all liens 
except liens for taxes; liens for labor as provided for in Code Sections 
44-14-380, 44-14-381, and 44-14-514; and all general liens of which they 


have actual notice before their debts were created. 


History. 
Ga. L. 1873, p. 42, § 12; Code 1873, 
§ 1985; Code 1882, § 1985; Civil Code 


1895, § 2809; Civil Code 1910, § 3358; 
Code 1933, § 67-2206. 


JUDICIAL DECISIONS 


O.C.G.A. § 44-14-515 is in deroga- 
tion of the common law, and there- 
fore is to be strictly construed. Joseph 
Hull & Co. v. Anderson Lumber Co., 17 
Ga. App. 40, 86 S.E. 257, 1915 Ga. App. 
LEXIS 245 (1915). 

Lien unaffected by employment of 
laborers to do work. — O.C.G.A. § 44- 
14-515 creates a lien against property of 
the kind specified in it, although the per- 
son claiming the lien may have employed 


laborers to do the actual physical work 
incident to the hauling. Bruton & Wade v. 
Beasley, 135 Ga. 412, 69 S.E. 561, 1910 
Ga. LEXIS 559 (1910). 

Sawmill as personalty. — All saw- 
mills, whether they be in fact fixtures or 
not, are treated as personalty under 
0.C.G.A. § 44-14-515. Empire Lumber 
Co. v. Kiser & Co., 91 Ga. 648, 17 S.E. 972, 
1893 Ga. LEXIS 298 (1893). 

Sash and door factory is not a saw- 
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mill within O.C.G.A. § 44-14-515. In re 
Gosch, 121 F. 604, 1903 U.S. Dist. LEXIS 
339 (D. Ga. 1903). 

Parts of mill included in definition. 
— The word “mill,” comprehends all en- 
gines, boilers, machinery of every kind, 
and all hardware, implements, tools, etc., 
connected with and used, or proper for 
use, in the mill establishment. Empire 
Lumber Co. v. Kiser & Co., 91 Ga. 643, 17 
S.E. 972, 1893 Ga. LEXIS 298 (1893). 

“Mill” does not include detached 
personalty. — O.C.G.A. § 44-14-515 
does not provide for a lien on any property 
except sawmills and their products. The 
word sawmill “does not include any de- 
tached personalty such as vehicles, draft 
animals, etc.” Empire Lumber Co. v. Kiser 
& Co., 91 Ga. 643, 17 S.E. 972, 1893 Ga. 
LEXIS 298 (1893); Joseph Hull & Co. v. 
Anderson Lumber Co., 17 Ga. App. 40, 86 
S.E. 257, 1915 Ga. App. LEXIS 245 (1915). 

Provider of feed for mill mules en- 
titled to lien. — One who furnishes a 
sawmill with corn, oats, hay, bran, etc., 
with which to feed the mules of the owner 
of the mill used in carrying on the work 
thereof, has a lien under O.C.G.A. § 44- 
14-515. Empire Lumber Co. v. Kiser & Co., 
91 Ga. 648, 17 S.E. 972, 1893 Ga. LEXIS 
298 (1893). 

Provider of oil can maintain lien, 
but not provider of tools. — One who 
furnishes tools, etc., not ejusdem generis 
with timber, logs, and provisions is not 
entitled to a lien under O.C.G.A. § 44-14- 
515, but oil is included in the word provi- 
sions. Balkcom v. Empire Lumber Co., 91 
Ga. 651, 17 S.E. 1020, 1893 Ga. LEXIS 
299 (1893); Filer & Stowell Co. v. Empire 
Lumber Co., 91 Ga. 657, 18 S.E. 359, 1893 
Ga. LEXIS 300 (1893). 

Possessor of land under bond for 
title who furnishes sawmill with logs 
cut from the land may foreclose the lien; 
and the fact that the owner of the sawmill 
has paid the purchase price of the logs to 
the holder of the legal title to the land, 
affords no defense to the foreclosure of the 
lien. Guin v. Hilton & Dodge Lumber Co., 
6 Ga. App. 484, 65 S.E. 330, 1909 Ga. App. 
LEXIS 348 (1909). 

Seller of uncut trees not entitled to 
lien. — It is not intended by O.C.G.A. 
§ 44-14-515 to give a lien to the vendor of 
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standing trees, though sold to be severed 
from the realty by the purchaser and 
converted into timber or logs for the mill. 
Giles v. Gano, 102 Ga. 593, 27 S.E. 730, 
1897 Ga. LEXIS 650 (1897); Balkcom v. 
Empire Lumber Co., 91 Ga. 651, 17 S.E. 
1020, 1893 Ga. LEXIS 299 (1893); Loud & 
Beugnot v. Pritchett & Co., 104 Ga. 648, 
30 S.E. 870, 1898 Ga. LEXIS 389 (1898); 
Ray v. Schmidt & Co., 7 Ga. App. 380, 66 
S.E. 1035, 1910 Ga. App. LEXIS 302 
(1910). 

Lien provided for by O.C.G.A. § 44-14- 
515 applies to timber or logs that have 
been severed from the soil, and does not 
apply to standing trees, although sold to 
the purchaser to be severed from the soil 
and converted into lumber for the saw- 
mill. Davis v. Cox, 13 Ga. App. 509, 79 S.E. 
383, 1913 Ga. App. LEXIS 243 (1913). 

Lien given under O.C.G.A. § 44-14-515 
to persons who furnish sawmills with 
“timber and logs” applies to such timber 
and logs as have been severed from the 
soil by human agency. It is not intended by 
0.C.G.A. § 44-14-515 to give a lien to the 
vendor of standing trees, though sold to be 
severed from the realty by the purchaser 
and converted into timber or logs for the 
mill. Walraven v. DeFoor, 89 Ga. App. 479, 
79 S.E.2d 585, 1954 Ga. App. LEXIS 488 
(1954). 

No lien for cutter and hauler of 
miller’s logs. — There is no lien under 
0.C.G.A. § 44-14-515 for cutting timber 
belonging to the mill owner and for haul- 
ing and delivering the logs at the mill, this 
work not being embraced in the terms 
“furnishing sawmills with timber, logs,” 
etc. Balkcom v. Empire Lumber Co., 91 
Ga. 651, 17 S.E. 1020, 1893 Ga. LEXIS 
299 (1893). 

One who merely cuts and hauls logs to a 
sawmill, and claims no title to such tim- 
ber, cannot enforce a lien for furnishing 
supplies to a sawmill. Trapp v. Watters, 6 
Ga. App. 480, 65 S.E. 306, 1909 Ga. App. 
LEXIS 346 (1909); Cook v. Bowden, 32 Ga. 
App. 500, 124 S.E. 61, 1924 Ga. App. 
LEXIS 502 (1924). 

No lien for furnisher of family sup- 
plies. — No lien arises against a sawmill 
from furnishing to the owner of the mill 
family supplies. Slappey v. Charles, 7 Ga. 
App. 796, 68 S.E. 308, 1910 Ga. App. 
LEXIS 525 (1910). 
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No lien for money lender. — Credi- 
tors furnishing money to sawmills have no 
lien thereon under O.C.G.A. § 44-14-515. 
Dart v. Mayhew & Co., 60 Ga. 104, 1878 
Ga. LEXIS 383 (1878); Slappey v. Charles, 
7 Ga. App. 796, 68 S.E. 308, 1910 Ga. App. 
LEXIS 525 (1910). 

Lien does not attach against third 
party to supply contract. — Lien under 
O.C.G.A. § 44-14-515 will not attach as 
against the title of a third person who is 
an entire stranger to the contract under 
which the supplies are furnished. Mc- 
Crimmon v. National Bank, 25 Ga. App. 
825, 105 S.E. 44, 1920 Ga. App. LEXIS 
230 (1920); Tallent v. Hunter, 32 Ga. App. 
656, 124 S.E. 361, 1924 Ga. App. LEXIS 
581 (1924). 

Supply lien does not defeat re- 
corded contract of sale. — Claim based 
on a duly executed and recorded contract 
of sale reserving title in the claimant 
cannot be defeated by a lien for necessary 
supplies furnished a sawmill under 
O.C.G.A. § 44-14-515. Tift & Peed v. 
Moultrie Lumber Co., 1 Ga. App. 608, 57 
S.E. 1053, 1907 Ga. App. LEXIS 50 (1907). 

Absent notice, purchase-money 
mortgage not superior to lien for sup- 
plies. — The lien of a mortgage given to 
secure the purchase-money of a sawmill is 
not one of the liens enumerated in 
O.C.G.A. § 44-14-515 as superior to the 
lien for articles furnished sawmills, unless 
the holder of the latter lien has actual 
notice of the existence of the same before 
the holder’s debt is created. Bradley v. 
Cassels, 117 Ga. 517, 43 S.E. 857, 1903 
Ga. LEXIS 280 (1903). 

Agency not created by payments 
from timber owner to keep mill from 
closing. — Direct periodic payments by 
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the owner of the timber of wages to the 
laborers at the sawmill made to prevent a 
shutting down of the mill and advances in 
money made to the person operating the 
mill are not such acts as would authorize 
any one dealing with the person operating 
the mill to infer that the latter was acting 
as agent for the owner of the lumber. 
Tallent v. Hunter, 32 Ga. App. 656, 124 
S.E. 361, 1924 Ga. App. LEXIS 581 (1924). 

Owner estopped by representa- 
tions that supplies are for mill. — 
When the owner in giving orders for ar- 
ticles represents to the seller that they are 
wanted as supplies for the owner’s saw- 
mill the owner will be estopped by the 
representation, and cannot set up in resis- 
tance to the lien claimed that some of the 
provisions were not in fact so applied. 
Empire Lumber Co. v. Kiser & Co., 91 Ga. 
643, 17 S.E. 972, 1893 Ga. LEXIS 298 
(1893). 

Sufficiency of allegations in affida- 
vit to foreclose lien. — An affidavit to 
foreclose a lien, under O.C.G.A. § 44-14- 
515 which alleged that provisions, etc., 
were furnished “to the sawmill of” B. in- 
stead of to B., is sufficient. Bennett & Co. 
v. Gray, 82 Ga. 592, 9 S.E. 469, 1889 Ga. 
LEXIS 302 (1889). 

Plaintiff in execution must show 
defendant in execution has title or 
possession. — Possession by the lien- 
holder is proper, and there is no contradic- 
tion thereof by the claimant, the plaintiff 
in execution carries the burden of proof to 
show either title or possession of defen- 
dant in execution. Jones v. Major, 83 Ga. 
App. 78, 62 S.E.2d 729, 1950 Ga. App. 
LEXIS 1031 (1950). 


RESEARCH REFERENCES 


ALR. 
Priority of lien of sales or consumers’ 
tax, 136 A.L.R. 1015. 


44-14-516. Liens on merchandise because of bad checks or stop 


payment orders. 


(a) For the purposes of this Code section, the term “bad check” means 
a check drawn for payment of money on any bank or other depository in 
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exchange for merchandise or for services rendered on merchandise 
when: 


(1) The drawer had no account with the drawee at the time the 
check was drawn; 


(2) Payment was refused by the drawee for lack of funds in the 
account of the drawer upon presentation within 30 days after delivery 
and the drawer or someone for him shall not have paid the payee the 
amount due thereon within ten days after receiving written notice 
mailed by certified or registered mail or statutory overnight delivery 
that payment was refused upon such instrument; or 


(3) Notice mailed by certified or registered mail or statutory 
overnight delivery as provided in paragraph (2) of this subsection is 
returned undelivered to the sender when such notice was mailed 
within a reasonable time of dishonor to the address printed on the 
check or given by the drawer at the time of issuance of the check. 


(b) The payee of any bad check written in full or partial payment for 
merchandise or for services rendered on merchandise, delivered at the 
time of the acceptance of the check, shall have a lien for the face amount 
of the check on the merchandise so delivered. Such liens shall occupy 
the same position as mechanics’ liens and shall be perfected in the same 
manner as mechanics’ liens. 


(c) The payee of any check written in full or partial payment for 
merchandise or for services rendered on merchandise, delivered at the 
time of the acceptance of the check and on which the payer subse- 
quently issues a stop payment order, shall have a lien for the face 
amount of the check on the merchandise so delivered if the stop 
payment order was issued within five days after the delivery of the 
merchandise. Such liens shall occupy the same position as mechanics’ 
liens and shall be perfected in the same manner as mechanics’ liens. 


History. Editor’s notes. 

Ga. L. 1972, p. 342, § 1; Ga. L. 1982, p. Ga. L. 2000, p. 1589, § 16, not codified 
3, § 44; Ga. L. 1983, p. 3, § 33; Ga. L. by the General Assembly, provides that 
1989, p. 805, § 1; Ga. L. 2000, p. 1589, this Act is applicable with respect to no- 
§ 4. tices delivered on or after July 1, 2000. 
Cross references. 

Liability of parties on negotiable instru- 
ments generally, § 11-3-401 et seq. 


44-14-517. Filing liens imposed under federal Superfund 
Amendments and Reauthorization Act of 1986. 


Pursuant to the authority granted to states by Section 107 of Title I 
of the federal Superfund Amendments and Reauthorization Act of 1986, 
P.L. 99-499, 100 STAT. 1613, 1630, all liens imposed pursuant to such 
federal act shall be filed in the office of the clerk of the superior court of 
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the county in this state in which the real property subject to the lien is 
located and shall be filed in the same manner as deeds are recorded. 


History. L. 1987, p. 1023, § 7; Ga. L. 1988, p. 13, 
Code 1981, § 44-14-517, enacted by Ga. § 44. 


44-14-518. Liens on aircraft or aircraft engines for labor and 
materials and for contracts of indemnity. 


(a) Any person engaged in repair, storage, servicing, or furnishing 
supplies or accessories for aircraft or aircraft engines or providing 
contracts of indemnity for aircraft shall have a lien on such aircraft or 
aircraft engines for any reasonable charges therefor, including charges 
for labor, for the use of tools, machinery, and equipment, and for all 
parts, accessories, materials, oils, lubricants, storage fees, earned 
premiums, and other supplies furnished in connection therewith. Such 
lien shall be superior to all liens except liens for taxes, subject to 
compliance with subsection (b) of this Code section. 


(b) Such lien may be asserted by the retention of the aircraft or 
aircraft engines, and if such lien is asserted by retention of the aircraft 
or aircraft engines, the lienor shall not be required to surrender the 
aircraft or the aircraft engine to the holder of a subordinate security 
interest or lien. When possession of the aircraft or aircraft engine is 
surrendered by the person claiming the lien, the person claiming the 
lien shall, within 90 days after such repair, storage, service, supplies, 
accessories, or contracts of indemnity are furnished: 


(1) Provide written notice, subscribed and sworn to by such person 
or by some person in his or her behalf, giving a just and true account 
of the demands claimed to be due, with all just credits and the name 
of the person to whom the repair, storage, service, supplies, accesso- 
ries, or contracts of indemnity were furnished, the name of the owner 
of the aircraft or aircraft engines, if known, and a description of the 
aircraft sufficient for identification, by personal delivery, certified 
mail, or statutory overnight delivery, return receipt requested, to the 
following: 


(A) The registered owner and others holding recorded interests 
in the aircraft or aircraft engines at the addresses listed in the 
Federal Aviation Administration’s Aircraft Registry; or 


(B) If not a United States registered aircraft or if the aircraft 
engine is not subject to recordation by the Federal Aviation 
Administration, to the owner, if known, at his or her last known 
address, or, if not known, to the person to whom the repair, storage, 
service, supplies, accessories, or contracts of indemnity were fur- 
nished; and 
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(2) File such written notice for recording in the Federal Aviation 
Administration’s Aircraft Registry in the manner prescribed by 
federal law under 49 U.S.C. Section 44107 for the filing of such liens 
for recordation, or, if not a United States registered aircraft or if the 
aircraft engine is not subject to recordation by the Federal Aviation 
Administration, with the Georgia Superior Court Clerks’ Cooperative 
Authority or the appropriate recording authority, established by 
applicable state law, international treaty, or foreign law, in the 
manner prescribed for the filing of such liens for recordation. 


History. codified by the General Assembly, pro- 
Code 1981, § 44-14-518, enacted by Ga. vides that the amendment of this Code 
L. 1994, p. 798, § 1; Ga. L. 2010, p. 776, section shall apply to all liens filed on or 
§ 2/HB 1147. after July 1, 2010. 
Editor’s notes. 
Ga. L. 2010, p. 776, § 3/HB 1147, not 


Part 11 
FORECLOSURE OF LIENS ON REALTY 


RESEARCH REFERENCES 


ALR. Unaccepted tender as affecting lien of 
Oil, gas, or other mineral rights inland, real estate mortgage, 93 A.L.R. 12. 
apart from ownership of soil, as subject as Enforceability of single mechanic’s lien 


real estate to lien of judgment against the upon several parcels against less than the 
owner of the mineral interest, 52 A.L.R. entire property liened, 68 A.L.R.3d 1300. 
135. 


44-14-530. Manner of foreclosure; attachment of lien; proceeds 
of judicial sale; trial of claim; damages; effect of 
delivery of possessions. 


(a) Liens on real property which are provided for in this chapter, 
other than mortgages, shall be foreclosed, when not otherwise provided 
for, by a compliance with his contract by the person claiming the lien 
and recording his claim and the commencement of an action therefor 
according to the provisions and requirements of Code Section 44-14- 
361.1. In declaring for such debt or claim, the claimant of the lien shall 
set forth his lien and the premise on which he claims it; and, if the lien 
is allowed, the verdict of the jury, if tried by a jury, or a decision of the 
court, if the parties consent to trial by the court without a jury, shall set 
it forth and the judgment and execution shall be awarded accordingly. 
All such executions shall, however, be subject to all prior encumbrances. 


(b) If any real property on which there is a lien is sold by any process 
from the courts, the purchaser shall obtain the full title; and the lien 
shall attach to the proceeds of the sale upon a notice by the party 
claiming the lien to the officer to hold the money for that purpose until 
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the next session of the superior court. If the claim of lien is disputed by 
either the plaintiff or the defendant in the process or decree on which 
the money was raised, an issue shall be ordered and tried as in other 
cases; and, if it is determined against the claimant, he shall pay such 


damages, not exceeding 20 percent, as the jury may assess, with 


interest from the date of the notice to retain, and costs. 


(c) The delivery of possession by the person claiming the lien shall 


not affect his lien. 


History. 

Ga. L. 1873, p. 42, § 17; Code 1873, 
§ 1990; Code 1882, § 1990; Civil Code 
1895, § 2815; Civil Code 1910, § 3365; 
Code 1933, § 67-2301; Ga. L. 1982, p. 
1144, § 2; Ga. L. 1988, p. 1450, § 3. 
Editor’s notes. 

Ga. L. 1982, p. 1144, § 2, which was to 


have taken effect April 1, 1983, was re- 
pealed by Ga. L. 1983, p. 1450, § 4, effec- 
tive March 31, 1983. However, the 1983 
amendment incorporated the revisions 
contained in the 1982 Act. 


JUDICIAL DECISIONS 


For a discussion of the need for 
legislative action to enforce liens, see 
Lombard v. Trustees of Young Men’s Li- 
brary Ass’n Fund, 73 Ga. 322, 1884 Ga. 
LEXIS 123 (1884). 

Lien laws are in derogation of the 
common law and must be strictly con- 
strued. Montford v. Cordell Lumber Co., 
147 Ga. App. 720, 250 S.E.2d 173, 1978 
Ga. App. LEXIS 2919 (1978). 

Laborer also has common-law right 
to sue upon contract. — The remedy 
given by O.C.G.A. §§ 44-14-380, 44-14- 
530, and 44-14-550 is not exclusive, and 
does not deprive a laborer of common-law 
right to sue upon a contract, but is merely 
cumulative of that right. Jennings v. Lan- 
ham, 19 Ga. App. 79, 90 S.E. 1038, 1916 
Ga. App. LEXIS 54 (1916). 

Function of foreclosure action. — 
The function of a foreclosure action is not 
to establish for the first time when and 
what materials were furnished for a par- 
ticular job. It is not an action in personam, 
when the contractor is not a party. The 
purpose is merely to absolutely establish a 
special lien against the property involved, 
and no general verdict and judgment can 
be obtained therein against the owner. 
Ben O’Callaghan Co. v. Schmincke, 376 F. 


Supp. 1361, 1974 U.S. Dist. LEXIS 8116 
(D. Ga. 1974). 

Nature of actions by materialmen 
against contractors and owners. — 
The initial action by a materialman 
against the contractor is in personam, the 
foreclosure action against the owner is 
strictly in rem. Ben O’Callaghan Co. v. 
Schmincke, 376 F. Supp. 1361, 1974 U.S. 
Dist. LEXIS 8116 (D. Ga. 1974). 

O.C.G.A. § 44-14-362 must be fol- 
lowed in commencing lien action. — 
Where the plaintiff does not commence an 
action on its lien according to the provi- 
sions and requirements of O.C.G.A. § 44- 
14-361.1, one of the conditions precedent 
to foreclosing a lien under O.C.G.A. § 44- 
14-530 is absent and the plaintiff cannot 
prevail. Ben OCallaghan Co. v. 
Schmincke, 376 F. Supp. 1361, 1974 U.S. 
Dist. LEXIS 8116 (D. Ga. 1974). 

Mechanic’s lien void if O.C.G.A. 
§ 44-14-530 not strictly followed. — 
The procedure for asserting a lien on real 
estate for labor and materials by a me- 
chanic is a statutory right and must be 
followed strictly to be made available, and 
when done otherwise, it wants legal sanc- 
tion and is without legal effect. Peters v. 
Thompson, 114 Ga. App. 228, 150 S.E.2d 
842, 1966 Ga. App. LEXIS 692 (1966). 
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Denial of a builder’s motion for partial 
summary judgment on a lien foreclosure 
claim was proper as a contract was a 
condition precedent to foreclosing a lien 
under O.C.G.A. § 44-14-530(a) and a fact 
issue remained as to whether there was a 
contract or that the parties assented to 
the contract. Dan J. Sheehan Co. v. Fair- 
lawn on Jones Homeowners Ass'n, 312 Ga. 
App. 787, 720 S.E.2d 259, 2011 Ga. App. 
LEXIS 1041 (2011). 

Section inapplicable unless prop- 
erty sold and lien transferred to pro- 
ceeds. — O.C.G.A. § 44-14-530 has no 
application to the original foreclosure of 
the lien against the owner but only to 
cases where the property has been sold, 
the lien transferred to the proceeds, and 
the lien claimant files to claim to the 
proceeds. Bankston v. Smith, 134 Ga. App. 
882, 216 S.E.2d 634, 1975 Ga. App. LEXIS 
2207 (1975), rev’d, 236 Ga. 92, 222 S.E.2d 
375, 1976 Ga. LEXIS 775 (1976). 

Absent rule nisi, mortgage foreclo- 
sure action fails. — Where there is a 
total absence of a rule nisi in a mortgage 
foreclosure, the action fails, and the mere 
filing of the petition will not suffice to 
authorize the action to be treated as com- 
menced and pending. York v. Edwards, 52 
Ga. App. 388, 183 S.E. 339, 1936 Ga. App. 
LEXIS 646 (1936). 

Laborer need not describe property 
specifically. — That a laborer desires to 
claim a general lien on all the property of 
the employer and is unable to describe 
such property specifically, does not pre- 
vent the laborer from asserting a lien and 
enforcing it as such. The laborer need not 
do an impossible thing. Love v. Cox, 68 Ga. 
269, 1881 Ga. LEXIS 365 (1881). 

Laborer may enforce a lien on em- 
ployer’s personalty and realty in 
separate actions. Love v. Cox, 68 Ga. 
269, 1881 Ga. LEXIS 365 (1881). 

Where sale proceeds stand in lieu of 
property sold lienholders must assert 
lien against proceeds. — Where liens 
are being asserted against real estate, and 
the property is ordered sold by the trial 
judge, with the proviso that the funds 
shall stand in lieu of the real estate, 
neither of the lienholders may thereafter 
assert a lien against the real estate, but 
must proceed against the funds derived 
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from such sale. Parker v. Cherokee Bldg. 
Supply Co., 207 Ga. 710, 64 S.E.2d 51, 
1951 Ga. LEXIS 509 (1951). 

No affidavit is required to file or 
foreclose a lien against real estate. 
Southwire Co. v. Metal Equip. Co., 129 Ga. 
App. 49, 198 S.E.2d 687, 1973 Ga. App. 
LEXIS 873, cert. denied, 414 U.S. 1092, 94 
S. Ct. 723, 38 L. Ed. 2d 550, 1973 U.S. 
LEXIS 1757 (1973). 

Laborer’s lien must be under sec- 
tion not affidavit. — A laborer’s lien 
upon realty can only be foreclosed by ac- 
tion under O.C.G.A. § 44-14-530, not by 
affidavit. Allred v. Haile, 84 Ga. 570, 10 
S.E. 1095, 1890 Ga. LEXIS 289 (1890). 

Foreclosure proceedings for condo- 
minium assessments distinct from 
other lien proceedings. — It is clear 
that the foreclosure proceedings set forth 
in O.C.G.A. § 44-3-109 are simplified, and 
distinct from the proceedings for the cre- 
ation and enforcement of other types of 
liens. Propes v. Stonington Homeowners 
Ass’n, 149 Ga. App. 135, 253 S.E.2d 813, 
1979 Ga. App. LEXIS 1755 (1979). 

Condominium foreclosure need not 
meet standards for mechanics’ liens. 
— O.C.G.A. § 44-3-109 does not require 
procedural compliance with O.C.G.A. 
§ 44-14-530 which provides for the en- 
forcement of mechanics’ liens. Propes v. 
Stonington Homeowners Ass’n, 149 Ga. 
App. 135, 253 S.E.2d 813, 1979 Ga. App. 
LEXIS 1755 (1979). 

Assessment foreclosure proceed- 
ings resemble other real property 
lien proceedings in superior court. — 
The sole requirements for creation of the 
lien for assessments are contained in 
0.C.G.A. § 44-3-109, and it is only the 
actual foreclosure proceedings which 
must be in the same manner as other liens 
for the improvement of real property. 
Thus, the judgment and execution of the 
lien must be entered by the appropriate 
superior court. Propes v. Stonington 
Homeowners Ass'n, 149 Ga. App. 135, 253 
S.E.2d 813, 1979 Ga. App. LEXIS 1755 
(1979). 

Proceeding to foreclose attorney’s 
lien upon real property. — A proceed- 
ing to foreclose an attorney’s lien upon 
real property is to be brought as is a 
proceeding to foreclose a mortgage upon 
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land. The process is a rule nisi issued by 
the court, and not a process issued by the 
clerk as in ordinary cases. York v. Ed- 
wards, 52 Ga. App. 388, 183 S.E. 339, 
1936 Ga. App. LEXIS 646 (1936). 

County court has jurisdiction to 
render a judgment foreclosing a me- 
chanics’ lien on realty where the 
amount is within its jurisdiction. Wheat- 
ley v. Blalock, 82 Ga. 406, 9 S.E. 168, 1889 
Ga. LEXIS 390 (1889). 

Action enjoining foreclosure brought 
where defendant resides. — An action to 
enjoin a foreclosure under a power of sale 
must be brought in the county where the 
defendant resides. Nylen v. Barbaris, 232 
Ga. 79, 205 S.E.2d 303, 1974 Ga. LEXIS 
870 (1974). 

Any writing importing assertion of 
lien is sufficient notice. — Any writing 
importing an assertion of a lien, which 
comes to the hands of an officer at or 
before the sale, is a sufficient notice to 
hold up the money, if the purpose of a 
more regular and direct notice is accom- 
plished. Loudon v. Coleman, 59 Ga. 653, 
1877 Ga. LEXIS 365 (1877). 

Correction of mere irregularities in 
process or service. — Where valid pro- 
cess has been issued with a suit setting 
out a cause of action, and there has been 
no sufficient service through no fault or 
laches of the plaintiff or plaintiffs attor- 
ney, the judge may by order provide for 
the correction of any mere irregularity in 
the process or service; and after the per- 
fection of service, even though subsequent 
to the return term, such service will relate 
to the date of the filing of the petition, 
which will be treated as the time of com- 
mencement of the suit. York v. Edwards, 
52 Ga. App. 388, 183 S.E. 339, 1936 Ga. 
App. LEXIS 646 (1936). 

Service of uncertified copy of rule 
nisi not void. — In the service of a rule 
nisi issued by the judge in proceedings to 
foreclose an attorney’s lien on land, analo- 
gous to a rule nisi in mortgage foreclosure 
proceedings, the service of an ordinary 
copy instead of a certified copy of the rule 
nisi, especially when in effect so provided 
in the rule nisi, does not render the ser- 
vice and proceedings void. York v. Ed- 
wards, 52 Ga. App. 388, 183 S.E. 339, 
1936 Ga. App. LEXIS 646 (1936). 
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Service may be corrected. — Al- 
though service of a certified copy of the 
rule nisi is the better practice, the service 
of an uncertified copy is at most an irregu- 
larity, and if properly corrected when ob- 
jected to, under an amendatory order 
taken during the return term of the origi- 
nal rule nisi requiring service of certified 
copies of the original rule nisi and the 
amendatory order, the amended proceed- 
ings are not subject to the motion to dis- 
miss. The subsequent service relates back 
to the original petition when filed within 
the period of the statute of limitations, 
and the proceedings are not barred by the 
statute. York v. Edwards, 52 Ga. App. 388, 
183 S.E. 339, 1936 Ga. App. LEXIS 646 
(1936). 

Judgment where no jury must fol- 
low same requirements. — When in a 
proceeding under O.C.G.A. § 44-14-530, 
the judge awards judgment without a jury, 
the judgment so awarded should contain 
all that the verdict, of which it is a substi- 
tute, should show. J.S. Schofield & Son v. 
Stout, Mills & Temple, 59 Ga. 537, 1877 
Ga. LEXIS 326 (1877). 

When judgment conclusive as to de- 
fendant’s right to assert lien against 
property. — Where the court had juris- 
diction of the parties and of the subject 
matter, and the issue was before the court 
as to whether or not the property should 
be sold, and the judgment directing the 
sale of proceed, with the funds to stand in 
lieu of the property, has not been reversed, 
vacated, or set aside, that judgment is 
conclusive on the right of the defendant to 
thereafter undertake to assert a lien 
against the property. Parker v. Cherokee 
Bldg. Supply Co., 207 Ga. 710, 64 S.E.2d 
51, 1951 Ga. LEXIS 509 (1951). 

Materialman’s lien inchoate until 
judgment perfects it. — The lien pro- 
vided for in favor of a materialman is not 
absolute, but must be completed, made 
good, or perfected in accordance with the 
provisions of O.C.G.A. § 44-14-361.1. It is 
only inchoate or incipient until a judg- 
ment finally perfects it. Carter-Moss Lum- 
ber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

Failure to perfect voids lien. — Be- 
fore the rendition of a judgment in favor of 
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a materialman’s lien claimant the claimed 
lien is only inchoate, and the failure of the 
claimant to perfect the lien as provided by 
0.C.G.A. § 44-14-361.1 vitiates it, not 
only as against third persons, but as 
against the claimant. Carter-Moss Lum- 
ber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

Verdict creating lien is prerequisite 
to judgment and execution. — O.C.G.A. 
§ 44-14-530 requires that the jury specifi- 
cally render a verdict creating a lien be- 
fore judgment and execution may be 
awarded thereon. Montford v. Cordell 
Lumber Co., 147 Ga. App. 720, 250 S.E.2d 
173, 1978 Ga. App. LEXIS 2919 (1978). 

Judgment void if no jury verdict. — 
Where there appears in the record no jury 
verdict setting forth the claim of lien, 
there is nothing upon which judgment and 
execution may be awarded accordingly. 
Therefore, the judgment of a trial court in 
which a lien is created is void. Montford v. 
Cordell Lumber Co., 147 Ga. App. 720, 250 
S.E.2d 173, 1978 Ga. App. LEXIS 2919 
(1978). 

Setting aside void judgment is not 
error. — Where no proof was offered in 
support of the lien and no verdict of the 
jury was had thereon, there is nothing 
upon which the judgment and execution 
could be “awarded accordingly.” Subse- 
quent judgment and execution are, re- 
spectively, illegally entered and issued, 
and the trial court does not err in setting 
aside the judgment and directing the clerk 
to mark the execution issued thereon can- 
celed of record. Peters v. Thompson, 114 
Ga. App. 228, 150 S.E.2d 842, 1966 Ga. 
App. LEXIS 692 (1966). 

Verdict cannot designate amount if 
not specified in petition. — Where a 
petition contains only a prayer that a lien 
be set up and established, a verdict find- 
ing a designated amount in the plaintiffs 
favor is unauthorized. Ryals v. Smith, 102 
Ga. 768, 29 S.E. 968, 1898 Ga. LEXIS 753 
(1898). But see Spirides v. Victory Lumber 
Co., 76 Ga. App. 78, 45 S.E.2d 65, 1947 Ga. 
App. LEXIS 374 (1947). 

Where verdict gives full amount 
claimed, jury presumably finds for 
lien. — While it is true that the purpose of 
a foreclosure suit is to establish a special 


MORTGAGES, SECURITY, LIENS 


44-14-530 


lien against the property involved, and no 
general verdict and judgment can be ob- 
tained therein against the owner, the bet- 
ter practice in such cases is for the verdict 
to show a distinct finding by the jury that 
the plaintiff is entitled to a lien and to a 
given amount. But where, in such a pro- 
ceeding, the verdict was for the full 
amount claimed, it could have no other 
construction than that the jury intended 
to find in favor of the lien claimed. Spiri- 
des v. Victory Lumber Co., 76 Ga. App. 78, 
45 S.E.2d 65, 1947 Ga. App. LEXIS 374 
(1947). But see Ryals v. Smith, 102 Ga. 
768, 29 S.E. 968, 1898 Ga. LEXIS 753 
(1898). 

Judge may order sale to proceed 
although judgment vacated. — Al- 
though property is advertised for sale un- 
der a judgment which is later vacated and 
set aside, the trial judge has authority to 
order that the sale proceed as advertised 
and that the funds be held in lieu of the 
property. Parker v. Cherokee Bldg. Supply 
Co., 207 Ga. 710, 64 S.E.2d 51, 1951 Ga. 
LEXIS 509 (1951). 

Purchaser at such sale obtains full 
title. Parker v. Cherokee Bldg. Supply 
Co., 207 Ga. 710, 64 S.E.2d 51, 1951 Ga. 
LEXIS 509 (1951). 

Dormancy of judgment on material- 
man’s lien. — A judgment perfecting a 
claimed lien of a materialman is within 
0.C.G.A. § 9-12-60, providing that a judg- 
ment shall become dormant under circum- 
stances therein named. Carter-Moss Lum- 
ber Co. v. Short, 66 Ga. App. 330, 18 
S.E.2d 61, 1941 Ga. App. LEXIS 209 
(1941). 

Trial court erred in granting summary 
judgment to the lumber company in the 
company’s suit against the property owner 
to foreclose on a materialman’s lien to 
recover the price of materials sold to the 
contractor and used to construct the own- 
er’s home because the dormancy statute 
barred foreclosure on the lien more than 
seven years after the lien was perfected 
because, when the lumber company failed 
to take action on the default judgment 
against the contractor, and the judgment 
became unenforceable at the end of seven 
years, the lien was no longer valid and 
there was nothing to foreclose upon. Lang 
v. Brand-Vaughan Lumber Co., Inc., 339 
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Ga. App. 710, 792 S.E.2d 461, 2016 Ga. 
App. LEXIS 591 (2016), cert. denied, No. 
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S17C0792, 2017 Ga. LEXIS 498 (Ga. June 
5, 2017). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, § 79 et seq. 
C.J.S. 

53 C.J.S., Liens, § 29 et seq. 

ALR. 

Right of purchaser at foreclosure sale to 
have taxes paid out of proceeds, 43 A.L.R. 
100. 

Vendor’s remedy by foreclosure of con- 
tract for sale of real property, 77 A.L.R. 
270. 

Interest subject to a homestead right in 


others as subject to lien of judgment or to 
attachment or execution, 122 A.L.R. 1150. 

Constitutional validity of statute pro- 
viding for in rem or summary foreclosure 
of delinquent tax liens on real property, 
160 A.L.R. 1026. 

Demand for or submission to arbitra- 
tion as affecting enforcement of mechan- 
ic’s lien, 73 A.L.R.3d 1042. 

Judgment lien or levy of execution on 
one joint tenant’s share or interest as 
severing joint tenancy, 51 A.L.R.4th 906. 


44-14-531. Right of transferee to foreclose. 


Upon the simple transfer or assignment of any rent note, mortgage 
note, or other such evidence of debt as mentioned in Code Sections 
44-14-325 and 44-14-326, the person to whom the same may be 
transferred or assigned shall, without more, have full power and 
authority to foreclose or enforce the evidences of debt in his own name. 


History. 
Ga. L. 1899, p. 90, § 3; Civil Code 1910, 
§ 3347; Code 1933, § 67-2302. 


JUDICIAL DECISIONS 


Rights of assignee of security deed. 
— Where one becomes owner of title con- 
veyed by security deed and of indebted- 
ness secured thereby, and power of sale 
not expressed in said deed as limited to 
grantee, but having been conferred upon 
grantee or “assigns,” the owner is entitled 
to exercise the power to same extent as 
grantee. Universal Chain Theatrical En- 
ters., Inc. v. Oldknow, 176 Ga. 492, 168 
S.E. 239, 1933 Ga. LEXIS 207 (1933). 

A transferee of rent note may fore- 
close landlord’s lien by distress. Beall 
v. Patterson, 146 Ga. 233, 91 S.E. 71, 1916 
Ga. LEXIS 677 (1916); International Ag- 
ric. Corp. v. Powell, 31 Ga. App. 348, 120 
S.E. 668, 1923 Ga. App. LEXIS 942 (1923). 


How holder of mortgage note may 
foreclose. — The simple endorsement of 
the name of the payee in a mortgage note 
payable to order, on the back thereof, 
gives the holder for value the right to 
foreclose in own name. Setze v. First Nat’l 
Bank, 140 Ga. 603, 79 S.E. 540, 1913 Ga. 
LEXIS 195 (1918). 

No need to charge section. — It is 
not error for the trial court to fail to 
charge the substance of O.C.G.A. § 44-14- 
531 in the absence of a request. First Nat'l 
Bank v. Vinson, 102 Ga. App. 828, 118 
S.E.2d 225, 1960 Ga. App. LEXIS 759 
(1960). 
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RESEARCH REFERENCES 


Am. Jur. 2d. ALR. 
6 Am. Jur. 2d, Assignments, § 50. Interest subject to a homestead right in 
C.J.S. others as subject to lien of judgment or to 
6A C.J.S., Assignments, § 76. attachment or execution, 122 A.L.R. 1150. 
Part 12 


FORECLOSURE OF LIENS ON PERSONALTY 


44-14-550. Manner of foreclosure; demand; forfeiture of lien; 
affidavit; notice; petition for and conduct of probable 
cause hearing; possession; bond; petition for full 
hearing; authorization of foreclosure; damages; limi- 
tation. 


Liens on personal property, other than mortgages, when not other- 
wise provided for, shall be foreclosed in accordance with the following 
provisions: 


(1) There shall be a demand on the owner, agent, or lessee of the 
property for payment and a refusal to pay; and such demand and 
refusal shall be averred. If, however, no such demand can be made on 
account of the absence from the county of his residence of the party 
creating the lien on personal property, by reason of his moving or 
absconding from the county of his residence, or other acts which show 
an intention to be absent from the county so as to defeat the demand, 
the party holding the lien shall not be obliged to make a demand but 
may foreclose without such demand; provided, however, that, if 
possession is retained or the lien recorded, the owner-debtor may 
contest the validity of the amount claimed to be due by making 
written demand upon the lienholder. If, upon receipt of the demand, 
the lienholder fails to institute foreclosure proceedings within ten 
days, where possession has been retained, or within 30 days, where 
possession has been surrendered, the lien is forfeited; 


(2) Aperson asserting the lien, either for himself or as a guardian, 
administrator, executor, or trustee, may move to foreclose the lien by 
making an affidavit to a court of competent jurisdiction showing all 
the facts necessary to constitute a lien and the amount claimed to be 
due. The plaintiff shall verify the statement by oath or affirmation 
and shall affix his signature thereto; 


(3) Upon the affidavit being filed, the clerk or a judge of the court 
shall serve notice upon the owner, the recorded lienholders, and the 
lessee of the property of a right to a hearing to determine if 
reasonable cause exists to believe that a valid debt exists. The 
hearing must be petitioned for within five days after the receipt of the 


853 


44-14-550 PROPERTY 44-14-550 


notice; and, if no petition for the hearing is filed within the time 
allowed, the lien will conclusively be deemed a valid one and 
foreclosure thereof allowed; 


(4) If a petition for a hearing is filed within the time allowed, the 
court shall set the hearing within ten days of the filing of the petition. 
If at the probable cause hearing the court determines that reasonable 
cause exists to believe that a valid debt exists, the person asserting 
the lien shall be given possession of the property or the court shall 
obtain possession of the property as ordered by the court. The 
defendant may retain possession of the property by giving bond and 
security for the amount determined to be due and for costs of the 
action; 


(5) Within five days of the probable cause hearing, the defendant 
must petition the court for a full hearing on the validity of the debt if 
a further determination of the validity of the debt is desired. If no 
such petition is filed, the lien on the amount determined reasonably 
due shall conclusively be deemed a valid one and foreclosure thereof 
allowed. If such a petition is filed, the court shall set a full hearing 
thereon within 30 days of the filing of the petition. Upon the filing of 
the petition by the defendant, neither the prosecuting lienholder nor 
the court may sell the property, although possession of the property 
may be retained; 


(6) Ifafter a full hearing the court finds that a valid debt exists, the 
court shall authorize the foreclosure upon and the sale of the property 
subject to the lien to satisfy the debt if the debt is not otherwise 
immediately paid; 


(7) If the court finds the actions of the person asserting the lien in 
retaining or seeking possession of the property were not taken in good 
faith, the court in its discretion may award damages to the owner, 
agent, or lessee due to the deprivation of the use of the property; and 


(8) Any proceeding to foreclose a lien on personal property must be 
instituted within one year from the time the lien is recorded or is 
asserted by retention. 


History. Certificate of Title Act (Ch. 40-8) and its 
Ga. L. 1980, p. 822, § 1. impact, see 13 Mercer L. Rev. 258 (1961). 
Law reviews. 
For note discussing the Motor Vehicle 


JUDICIAL DECISIONS 


ANALYSIS 


GENERAL CONSIDERATION 
1. GENERAL APPLICABILITY 
2. DEMAND 
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3. AFFIDAVIT 
4. COUNTERAFFIDAVIT 


5. EFFECTS or BOND AND COUNTERAFFIDAVIT 


6. TRIAL AND TIME Limits 
HEARING 
Time Limir 


General Consideration 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, deci- 
sions under former Code 1873, § 1991; 
former Code 1882, § 1991; former Civil 
Code 1895, § 2816; former Civil Code 
1910, § 3366; former Code 1933, § 67- 
2401, are included in the annotations for 
this Code section. 


1. General Applicability 


Parties cannot agree to forego fore- 
closure at expense of other creditors. 
— The law does not enable the parties to 
dispense with foreclosure, and settle up in 
their own way to the prejudice of other 
lienors. Stallings v. Harrold, Johnson & 
Co., 60 Ga. 478, 1878 Ga. LEXIS 510 
(1878) (decided under former Code 18738, 
§ 1991). 

General liens for supplies Code 
1910, § 3348 (see O.C.G.A. § 44-14-340) 
are foreclosed under this section, and 
when so foreclosed, are equivalent to com- 
mon-law distress. Turner v. Sitton, 160 
Ga. 215, 127 S.E. 847, 1925 Ga. LEXIS 
121 (1925) (decided under former Code 
1910, § 3366). 

Liens for rent are enforced by dis- 
tress and not under this section. Col- 
clough & Co. v. Mathis, 79 Ga. 394, 4 S.E. 
762, 1887 Ga. LEXIS 236 (1887) (decided 
under former Code 1882, § 1991). 

Set-offs unrelated to transaction 
not allowable. — In a proceeding under 
this section, matters in the nature of a 
set-off, not arising out of the transaction 
on which the lien is based should be ex- 
cluded. White v. Steed, 25 Ga. App. 353, 
103 S.E. 172, 1920 Ga. App. LEXIS 799 
(1920) (decided under former Code 1910, 
§ 3366). 

Garnishment proceedings cannot 
be predicated upon the foreclosure of 
a lien under this section. Weston v. 
Beverly & McCollum, 10 Ga. App. 261, 73 
S.E. 404, 1912 Ga. App. LEXIS 451 (1912); 
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Lane v. Brinson, 12 Ga. App. 760, 78 S.E. 
725, 1913 Ga. App. LEXIS 745 (1913) 
(decided under former Code _ 1910, 
§ 3366). 

Railway sale of stored property 
must conform to section. — Where a 
railway company has a claim for storage 
charges only, it is a bailee for hire, and any 
sale by the railway company of the prop- 
erty stored, for the purpose of obtaining 
pay for its storage charges, must be in 
conformity with the provisions of this sec- 
tion. Seaboard A.L. Ry. v. Roberds, 43 Ga. 
App. 558, 159 S.E. 742, 1931 Ga. App. 
LEXIS 457 (1931) (decided under former 
Code 1910, § 3366). 

When corporation cannot execute 
replevy bond in laborer’s lien foreclo- 
sure. — A corporation has no legal au- 
thority to execute a replevy bond in a 
laborer’s lien foreclosure under this sec- 
tion brought against the principal on the 
bond, where such a contract of suretyship 
is not authorized by the corporate charter 
and the foreclosure does not concern the 
rights or business of the corporation. Hill 
v. Daniel, 52 Ga. App. 427, 183 S.E. 662, 
1936 Ga. App. LEXIS 656 (1936) (decided 
under former Code 1933, § 67-2401). 

Landlord’s lien for supplies super- 
cedes unforeclosed laborer’s lien. — 
In contest between unforeclosed laborer’s 
lien and a duly foreclosed landlord’s lien 
for supplies, the latter is entitled to pay- 
ment in full, without regard to rank of the 
respective liens. In re Empire Granite Co., 
42 F. Supp. 450, 1942 U.S. Dist. LEXIS 
3314 (D. Ga. 1942) (decided under former 
Code 1933, § 67-2401). 

Laborer may also sue on contract at 
common law. — The remedy given by 
this section and Code 1910, §§ 3334 and 
3365 (see O.C.G.A. §§ 44-14-380, 44-14- 
530) is not exclusive, and does not deprive 
a laborer of his common-law right to sue 
upon a contract, but is merely cumulative 
of that right. Jennings v. Lanham, 19 Ga. 
App. 79, 90 S.E. 1038, 1916 Ga. App. 
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General Applicability (Cont'd) 


LEXIS 54 (1916) (decided under former 
Code 1910, § 3366). 

All sawmills, whether they are in 
fact fixtures or not, are treated as 
personalty under this section. Empire 
Lumber Co. v. Kiser & Co., 91 Ga. 643, 17 
S.E. 972, 1893 Ga. LEXIS 298 (1893) 
(decided under former Code 1882, 
§ 1991). 

Contractor for planting and pick- 
ing cotton could assert lien. — Based 
on evidence that an independent contrac- 
tor was hired to plant and pick cotton— 
not to oversee others while they completed 
the contract—the contractor met the bur- 
den under O.C.G.A. § 44-14-550 of show- 
ing reasonable cause that a valid debt 
existed to support the contractor’s special 
lien. Slappey v. Slappey, 296 Ga. App. 773, 
676 S.E.2d 283, 2009 Ga. App. LEXIS 333 
(2009). 


2. Demand 


Demand for payment made on the 
day when payment is due is sufficient, 
as being made after the debt becomes due. 
Favors v. Johnson, 79 Ga. 553, 4 S.E. 925, 
1887 Ga. LEXIS 267 (1887) (decided un- 
der former Code 1882, § 1991). 

Affidavit must show demand made 
when payment due. — It is necessary 
that the affidavit of foreclosure should 
show affirmatively that demand for pay- 
ment was made after the debt became 
due. Anderson v. Beard, 54 Ga. 137, 1875 
Ga. LEXIS 98 (1875); Central R.R. & 
Banking Co. v. Sawyer, 78 Ga. 784, 3 S.E. 
629, 1887 Ga. LEXIS 77 (1887) (decided 
under former Code 1873, § 1991; Code 
1882, § 1991). 

Depositary for hire must allege de- 
mand when payment due. — In order 
for a depositary for hire (Civil Code 1910 
§§ 3494, 3501) (see O.C.G.A. §§ 44-12-90, 
44-12-92, 44-14-402) to foreclose his lien 
under this section, it is incumbent upon 
him to allege in the affidavit made for that 
purpose, among other things, that he 
made demand upon the depositor for pay- 
ment after the amount claimed became 
due. Where an attempted foreclosure was 
made in which the affidavit omitted such 
averment, a sheriffs sale made thereun- 
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der was without authority of law and void. 
Vandalsem v. Caldwell, 33 Ga. App. 88, 
125 S.E. 716, 1924 Ga. App. LEXIS 749 
(1924) (decided under former Code 1910, 
§ 3366). 

It is sufficient for affidavit to allege 
payment demanded from a company 
general superintendent. Hobbs v. Geor- 
gia Lumber Co., 74 Ga. 371, 1884 Ga. 
LEXIS 395 (1884) (decided under former 
Code 1882, § 1991). 

Laborer must prove demand and 
refusal. — In an action to foreclose a 
laborer’s lien the plaintiff laborer must 
allege and prove a demand upon the de- 
fendant employer for the amount claimed 
and a refusal by the defendant employer 
to pay. Brown v. Phillips, 90 Ga. App. 661, 
83 S.E.2d 846, 1954 Ga. App. LEXIS 778 
(1954) (decided under former Code 1933, 
§ 67-2401). 

Demand must be averred, proved 
or excused. — This section requires that 
the requisite demand must be both 
averred in the foreclosure affidavit and 
proved, or excused as provided therein. 
Cummings v. Adams, 63 Ga. App. 74, 10 
S.E.2d 106, 1940 Ga. App. LEXIS 14 
(1940) (decided under former Code 1933, 
§ 3366). 

Sharecropper cannot win without 
proof of demand when counter affida- 
vit denies demand. — Where a share- 
cropper seeks to foreclose his laborer’s lien 
and the foreclosure affidavit avers that a 
timely demand was made on the landlord 
by the sharecropper for the money alleged 
to be due the latter, and the counteraffi- 
davit denies that such demand was made, 
and a demand is not proved, excused, or 
waived, the sharecropper fails to make out 
his case and the direction of a verdict for 
the landlord is not error. Cummings v. 
Adams, 63 Ga. App. 74, 10 S.E.2d 106, 
1940 Ga. App. LEXIS 14 (1940) (decided 
under former Code 1933, § 67-2401). 

No demand is necessary where the 
tenant is out of the state. Hopkins v. 
Pedrick, 75 Ga. 706, 1885 Ga. LEXIS 212 
(1885) (decided under former Code 1882, 
§ 1991). 

Tenant removing crops. — Since a 
landlord’s special lien on crops for sup- 
plies furnished may be foreclosed before 
the debt is due, if the tenant is removing 
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or seeking to remove crops from the prem- 
ises, a demand for payment is not, in such 
a case, an essential prerequisite to the 
right to foreclose. Vaughn v. Strickland, 
108 Ga. 659, 34 S.E. 192, 1899 Ga. LEXIS 
317 (1899) (decided under former Code 
1895, § 2816). 

Effect of affidavit omitting demand 
and refusal when member of foreclos- 
ing firm buys item. — When the affida- 
vit upon which a mechanic’s lien on per- 
sonalty is foreclosed, fails to state that 
demand for payment of the debt is made 
on the owner of the property, and payment 
refused, and the member of the firm of 
mechanics who makes such affidavit be- 
comes the purchaser, that person obtains 
no title. Erskine v. Wiggins, 58 Ga. 186, 
1877 Ga. LEXIS 49 (1877) (decided under 
former Code 1873, § 1991). 

Where no evidence of demand, 
judgment cannot be for lien. — Where 
an attempt is made to foreclose a laborer’s 
lien, a demand must be alleged, and 
where, on the trial of a counteraffidavit to 
such foreclosure, the evidence shows that 
no such demand was made, the judgment 
of the trial court finding in favor of the 
lien is error. Newman v. Cash, 47 Ga. App. 
39, 169 S.E. 520, 1933 Ga. App. LEXIS 
282 (1933) (decided under former Code 
1910, § 3366). 


3. Affidavit 


Procedure for enforcing laborer’s 
lien. — The laborer may enforce such lien 
on personal property by filing an affidavit 
in the proper court in the county of the 
residence of the employer or in the county 
where such property of the employer is 
located, setting forth the essential facts 
necessary to constitute such lien, where- 
upon an execution shall issue instanter, 
the same being final process, unless and 
until arrested or controverted by a proper 
counter affidavit. Harris v. Houston, 51 
Ga. App. 116, 179 S.E. 645, 1935 Ga. App. 
LEXIS 588 (1935) (decided under Code 
1933, § 67-2401). 

Sale void if affidavit void. — If the 
affidavit is void, as where no oath was in 
fact taken, a sale made in pursuance 
thereof is void. Bryan v. Madison Supply 
Co., 135 Ga. 171, 68 S.E. 1106, 1910 Ga. 
LEXIS 463 (1910); Bertha Mineral Co. v. 
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Buie, 27 Ga. App. 660, 109 S.E. 539, 1921 
Ga. App. LEXIS 358 (1921) (decided under 
former Code 1895, § 2816; Code 1910, 
§ 3366). 

For sufficiency of affidavit, see 
Moody v. Travis, 76 Ga. 832, 1886 Ga. 
LEXIS 137 (1886) (decided under former 
Code 1882, § 1991). 

Agent may make affidavit for client 
contesting the amount or justice of 
lienholder’s claim in foreclosure on per- 
sonalty. Jackson v. Fincher, 128 Ga. App. 
148, 195 S.E.2d 762, 1973 Ga. App. LEXIS 
1418 (1973) (decided under former Code 
1933, § 67-2401). 

Execution issued in favor of lien- 
holder, although agent files affidavit. 
— Although the affidavit in proceedings 
under this section is made by the agent of 
the lienholder, the execution should issue 
in favor of the lienholder. Mullins v. Dowl- 
ing, 20 Ga. App. 138, 92 S.E. 763, 1917 Ga. 
App. LEXIS 752 (1917) (decided under 
former Code 1910, § 3366). 

Affidavits handed to clerk are prop- 
erly filed. — Where affidavits to foreclose 
laborer’s liens are made and handed to the 
clerk for the clerk to issue executions 
thereon, they are in fact filed in the clerk’s 
office. Floyd v. Chess-Carley Co., 76 Ga. 
752, 1886 Ga. LEXIS 110 (1886) (decided 
under former Code 1882, § 1991). 

City court may foreclose sawmill 
lien where amount not exceed county 
jurisdiction. — A city court has jurisdic- 
tion to foreclose a lien in favor of the 
proprietor of a sawmill on the product of 
the mill, for work done on material fur- 
nished by another, at least where the 
principal of the amount claimed does not 
exceed the jurisdiction of the county court. 
Chambliss v. Hawkins, 123 Ga. 361, 51 
S.E. 337, 1905 Ga. LEXIS 468 (1905) 
(decided under Code 1895, § 2816). 

County court may issue execution. 
— The statutory provisions that the 
judges of the county courts shall have 
jurisdiction to foreclose mortgages on per- 
sonal property and liens includes power of 
the judge to take the statutory affidavit 
and issue execution as provided in this 
section. Gunn v. J.M. Johnson & Co., 154 
Ga. 568, 114 S.E. 709, 1922 Ga. LEXIS 
420 (1922) (decided under former Code 
1910, § 3366). 

For case involving jurisdiction of 
justice of the peace. — See Gray v. 
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Affidavit (Cont'd) 


Joiner, 127 Ga. 544, 56 S.E. 752, 1907 Ga. 
LEXIS 423 (1907) (decided under former 
Code 1895, § 2816). 

Affidavit invalid where filed before 
justice of peace without oath. — 
Where, in an effort to foreclose, the person 
asserting the lien procures a justice of the 
peace to “write out the lien and the affi- 
davit,” and then “signed,” and the justice 
of the peace “attests” the signature with- 
out the administration of any oath, the 
paper so executed does not constitute a 
valid affidavit. Bryan v. Madison Supply 
Co., 185 Ga. 171, 68 S.E. 1106, 1910 Ga. 
LEXIS 463 (1910) (decided under former 
Code 1895, § 2816). 

Completion of contract need not be 
alleged or proved where lienee has 
waived or prevented completion. 
Haralson v. Speer, 1 Ga. App. 573, 58 S.E. 
142, 1907 Ga. App. LEXIS 44 (1907) (de- 
cided under former Code 1895, § 2816). 

Laborer need not describe employ- 
er’s property perfectly in general 
lien. — That a laborer desires to claim a 
general lien on all the property of the 
employer and is unable to describe such 
property specifically, does not prevent the 
laborer from asserting a lien and enforc- 
ing it as such. The laborer need not do an 
impossible thing. Love v. Cox, 68 Ga. 269, 
1881 Ga. LEXIS 365 (1881) (decided un- 
der former Code 1873, § 1991). 

The affidavit, under this section, to fore- 
close a general laborer’s lien, need not 
specify any particular items or articles of 
property. Allred v. Haile, 84 Ga. 570, 10 
S.E. 1095, 1890 Ga. LEXIS 289 (1890) 
(decided under former Code 1882, 
§ 1991). 

Laborer with execution need not 
prove debt or amount in trial of 
claim. — An execution issued upon the 
foreclosure of a laborer’s lien is, as to a 
claimant of property levied on thereunder, 
final process, and upon the trial of a claim 
case arising upon the levy of such an 
execution, it is not necessary for the la- 
borer to prove either the amount of the 
debt, or the existence of the laborer’s lien. 
Allen v. Middleton, 99 Ga. 758, 27 S.E. 
752, 1896 Ga. LEXIS 514 (1896) (decided 
under former Code 1882, § 1991). 
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An affidavit commanding the officer 
to levy on immature crops is not void, 
nor does a return thereon showing an 
attempt to levy on such crops render a 
levy on other property at the same time 
void. Faircloth v. Webb, 125 Ga. 230, 53 
S.E. 592, 1906 Ga. LEXIS 99 (1906) (de- 
cided under former Code 1895, § 2816). 

Property claimed in landlord’s sup- 
ply lien is implicitly crops grown dur- 
ing year supplies given. — It is not 
necessary, in an affidavit to foreclose a 
landlord’s lien for supplies furnished, to 
set out the property on which the lien is 
claimed. Execution is to be issued against 
the property subject to the lien; and the 
law specifies that the property so subject 
is the crops raised during the year when 
the supplies were furnished. Ware v. Bla- 
lock, 72 Ga. 804, 1884 Ga. LEXIS 323 
(1884) (decided under former Code 1882, 
§ 1991). 

When claimant cannot be made de- 
fendant in fi. fa. by amendment. — 
Although the proceeding before the filing 
of a counter-affidavit and the giving of a 
replevy bond may, in effect, be a proceed- 
ing in rem, it is not such a proceeding as 
may be amended by making a claimant to 
the property levied on, a defendant is fi. 
fa. unless some equitable reason be shown 
therefor. Farrar v. Joyce, 60 Ga. App. 675, 
4 S.E.2d 708, 1939 Ga. App. LEXIS 137 
(1939) (decided under former Code 1933, 
§ 67-2401). 

Special lien cannot substitute land- 
owner for contractor as defendant, 
by amendment. — Laborer’s special lien 
foreclosed against A, and levied on prop- 
erty alleged to be the property of A, to 
which property B files a claim, cannot be 
amended by alleging that B is the owner 
of the property, that the work for which 
the lien arose was done for B’s benefit, and 
that B knowingly accepted such benefit, 
as such an amendment in effect substi- 
tutes B (of whom no demand for payment 
had been made within 12 months from the 
date the debt became due) for A as a party 
defendant, and this may not be done un- 
less there is an equitable reason therefor. 
Farrar v. Joyce, 60 Ga. App. 675, 4 S.E.2d 
708, 1939 Ga. App. LEXIS 187 (1939) 
(decided under former Code 1933, § 67- 
2401). 
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4. Counteraffidavit 


Filing a counteraffidavit is not a 
waiver of a failure to allege demand. 
Central R.R. & Banking Co. v. Sawyer, 78 
Ga. 784, 3 S.E. 629, 1887 Ga. LEXIS 77 
(1887) (decided under former Code 1882, 
§ 1991). 

The counteraffidavit cannot serve 
as a demurrer (now motion to dis- 
miss). Boyce v. Day, 3 Ga. App. 275, 59 
S.E. 930, 1907 Ga. App. LEXIS 617 (1907) 
(decided under former Code 1895, 
§ 2816). 

Counteraffidavit may be interposed 
anytime before sale. — A counteraffida- 
vit to the foreclosure of a laborer’s lien 
may be interposed at any time before the 
sale of the defendant-owner’s there being 
no law requiring its interposition at the 
first or any other term after the foreclo- 
sure. Harris v. Houston, 51 Ga. App. 116, 
179 S.E. 645, 1935 Ga. App. LEXIS 588 
(1935) (decided under former Code 1910, 
§ 3366). 

A counteraffidavit to the foreclosure of a 
laborer’s lien may be interposed at any 
time before the sale of the defendant’s 
property. Bowman v. Quick, 106 Ga. App. 
218, 126 S.E.2d 536, 1962 Ga. App. LEXIS 
675 (1962) (decided under former Code 
1938, § 67-2401). 

Oath in counteraffidavit that affi- 
ant is lienee’s agent unnecessary. — 
Only defensive matter to a foreclosure of a 
lien on personalty being required in a 
counteraffidavit filed by the lienee under 
this section, such an affidavit, when made 
by the lienee’s agent, as provided in 
O.C.G.A. § 10-6-80, need not contain a 
sworn averment that the affiant is agent 
for the lienee. It is sufficient if such affi- 
davit is in fact made by the lienee’s duly 
authorized agent, and where the affidavit 
purports on its face to be executed by such 
agent, the agency is presumed and the 
affidavit is prima facie valid. Georgia 
Lumber Co. v. Thompson, 34 Ga. App. 281, 
129 S.E. 308, 1925 Ga. App. LEXIS 222 
(1925) (decided under former Code 1910, 
§ 3366). 

Counteraffidavit must be filed with 
levying officer to permit trial. — This 
section contemplates that the counteraffi- 
davit to the foreclosure of a laborer’s lien 
should be filed with the levying officer as a 
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condition precedent to returning the case 
to court for trial. Harvey v. Johnson, 28 
Ga. App. 287, 111 S.E. 576, 1922 Ga. App. 
LEXIS 455 (1922) (decided under former 
Code 1910, § 3366). 

Filing counteraffidavit with court 
and notification of levying officer is 
sufficient. — The filing of the counteraf- 
fidavit with the court which issued the 
execution, and immediate notification of 
the levying officer is substantial compli- 
ance with any requirement, if any, that it 
be filed with the levying officer. Bellington 
v. Bryant, 45 Ga. App. 771, 165 S.E. 890, 
1932 Ga. App. LEXIS 698 (1932) (decided 
under former Code 1910, § 3366). 

Superintendent of Banks (now 
Commissioner of Banking and Fi- 
nance) as receiver of creditor may 
contest foreclosure of a lien under this 
section. Bennett v. Green, 156 Ga. 572, 
156 Ga. 573, 119 S.E. 620, 1923 Ga. 
LEXIS 275 (1923) (decided under former 
Code 1910, § 3366). 

Requirements for second counter- 
affidavit. — A second counteraffidavit to 
an execution based on the foreclosure of a 
factor’s lien cannot be filed without an 
allegation that the facts therein set forth 
were unknown to the defendant at the 
time the first was filed. Story v. Flournoy, 
McGehee & Co., 55 Ga. 56, 1875 Ga. 
LEXIS 327 (1875) (decided under former 
Code 1873, § 1991). 

No amendment of issue in second 
counteraffidavit after return to court. 
— Acounteraffidavit, which was the foun- 
dation of a legal proceeding, cannot be 
amended after it has been returned into 
court, either by the filing of a new affidavit 
or otherwise, so as to change the issue 
thereby presented. Jackson, Judge, dis- 
senting. Story v. Flournoy, McGehee & 
Co., 55 Ga. 56, 1875 Ga. LEXIS 327 (1875) 


(decided under former Code 1873, 
§ 1991). 
5. Effects of Bond and 
Counteraffidavit 


No forthcoming bond is necessary 
under this section. Peppers v. Coil, 113 
Ga. 234, 38 S.E. 823, 1901 Ga. LEXIS 214 
(1901) (decided under former Code 1895, 
§ 2816). 

Necessity for replevy bond in land- 
lord’s supply lien. — In a proceeding 
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Effects of Bond and 
Counteraffidavit (Cont'd) 


under this section to foreclose a landlord’s 
lien for supplies, a general judgment in 
the landlord’s favor cannot be rendered 
unless a replevy bond is filed. Argo v. 
Fields, 112 Ga. 677, 37 S.E. 995, 1901 Ga. 
LEXIS 52 (1901) (decided under former 
Code 1895, § 2816). 

Replevy bond without counteraffi- 
davit insufficient to convert proceed- 
ing into mesne process. — The giving of 
areplevy bond will not convert foreclosure 
proceedings under this section into mesne 
process. There must be a counteraffidavit 
to do this. Frost Motor Co. v. Pierce, 72 Ga. 
App. 447, 33 S.E.2d 910, 1945 Ga. App. 
LEXIS 605 (1945) (decided under former 
Code 1933, § 67-2401). 

Counteraffidavit to laborer’s lien 
converts proceeding into mesne pro- 
cess. — Upon the interposition of an affi- 
davit by an employer, denying that the 
laborer is due the amount claimed or 
denying the laborer’s right to the lien 
claimed, the proceeding is converted into 
mesne process, and the issue thus formed 
shall be returned to the proper court for 
disposition as other causes. Harris v. 
Houston, 51 Ga. App. 116, 179 S.E. 645, 
1935 Ga. App. LEXIS 588 (1935) (decided 
under Code 1933, § 67-2401). 

The filing of a counteraffidavit to the 
foreclosure of a laborer’s lien converts the 
proceedings into mesne process. Law v. 
Hodges, 53 Ga. App. 319, 185 S.E. 584, 
1936 Ga. App. LEXIS 80 (1936) (decided 
under former Code 1933, § 67-2401). 

Effects of omission of counteraffi- 
davit. — Where a laborer’s lien has been 
foreclosed, the execution issued thereon 
operates as final process. The purpose of 
the counteraffidavit is to convert this final 
process into mesne process and raise an 
issue which must then be passed upon by 
the proper tribunal. But until there is 
such an affidavit there is no case, nothing 
to be returned to a court, no pleading to be 
amended, and no issue to be tried. Ken- 
nedy v. Miller, 179 Ga. 234, 175 S.E. 588, 
1934 Ga. LEXIS 260 (1934) (decided un- 
der former Code 1910, § 3366). 

Foreclosure of landlord’s lien is fi- 
nal unless an issuable counterclaim 
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is filed, which must either deny the exis- 
tence of the lien or show that the amount 
claimed is too large. Boyce v. Day, 3 Ga. 
App. 275, 59 S.E. 930, 1907 Ga. App. 
LEXIS 617 (1907) (decided under former 
Code 1895, § 2816). 

Execution final unless arrested by 
counteraffidavit. — An execution issued 
on the foreclosure of a mechanic’s lien, 
under this section, is final process until 
and unless arrested by a valid counteraf- 
fidavit. Frost Motor Co. v. Pierce, 72 Ga. 
App. 447, 33 S.E.2d 910, 1945 Ga. App. 
LEXIS 605 (1945) (decided under former 
Code 1933, § 67-2401). 

Execution issued on affidavit of foreclo- 
sure against defendant in fi. fa. becomes a 
final process unless and until defendant 
files a counteraffidavit; a general judg- 
ment in such a case cannot be rendered 
unless a replevy bond is given. Farrar v. 
Joyce, 60 Ga. App. 675, 4 S.E.2d 708, 1939 
Ga. App. LEXIS 137 (1939) (decided under 
former Code 1933, § 67-2401). 

If no counteraffidavit, plaintiff may 
enter judgment on replevy bond. — 
Foreclosure proceedings under this sec- 
tion are final process and can only be 
converted into mesne process by the filing 
of the counteraffidavit. To replevy the 
property levied on is not sufficient, and in 
the absence of the counteraffidavit the 
plaintiff may enter judgment on the re- 
plevy bond. Giddens v. Gaskins, 7 Ga. 
App. 221, 66 S.E. 560, 1909 Ga. App. 
LEXIS 601 (1909); Wilson v. Griffin, 22 
Ga. App. 451, 96 S.E. 395, 1918 Ga. App. 
LEXIS 551 (1918); Harvey v. Johnson, 28 
Ga. App. 287, 111 S.E. 576, 1922 Ga. App. 
LEXIS 455 (1922) (decided under former 
Code 1895, § 2816; Code 1910, § 3366). 

Effect of dismissal of counteraffida- 
vit. — When a counteraffidavit to the 
foreclosure of a lien has been dismissed on 
motion of the lienor, the case passes out of 
the jurisdiction of the court, and the pro- 
cess is remanded to the levying officer by 
operation of law. Murphey v. McGough, 
105 Ga. 816, 31 S.E. 757, 1898 Ga. LEXIS 
718 (1898) (decided under former Code 
1895, § 2816). 

Unforeclosed laborer’s lien cannot 
participate in money found brought 
under other process. — A laborer’s lien 
which has not been foreclosed cannot par- 
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ticipate in a fund brought into court under 
other process which is subject of contro- 
versy in a money-rule case. In re Empire 
Granite Co., 42 F. Supp. 450, 1942 U.S. 
Dist. LEXIS 3314 (D. Ga. 1942) (decided 
under former Code 1933, § 67-2401). 

Limitations on levying officer after 
counteraffidavit filed. — There is no 
law which authorizes the levying officer to 
advertise property for sale after a counter- 
affidavit has been filed, nor is the officer 
authorized to decide the validity or inva- 
lidity of the counteraffidavit; nor is there 
any law authorizing an ex parte order for 
the sale of property, without notice to 
property owner. Jackson v. Fincher, 128 
Ga. App. 148, 195 S.E.2d 762, 1973 Ga. 
App. LEXIS 1418 (1973) (decided under 
former Code 1933, § 67-2401). 

Counteraffidavit which neither de- 
nies or admits debt subject to dis- 
missal. — A counteraffidavit interposed 
to the foreclosure of a lien, which in terms 
neither admits nor denies the indebted- 
ness set forth in the affidavit of foreclo- 
sure, does not make an issue which can be 
tried, and should be dismissed on motion. 
Murphey v. McGough, 105 Ga. 816, 31 
S.E. 757, 1898 Ga. LEXIS 718 (1898) 
(decided under former Code 1895, 
§ 2816). 

Counteraffidavit which admits, but 
does not tender, lesser amount due is 
nullity. — A counteraffidavit to the fore- 
closure of a laborer’s lien which admits 
that an amount less than the amount 
claimed in the foreclosure is due and 
which fails to tender into court the 
amount admitted due is subject to dis- 
missal and is, therefore, a nullity and no 
proper counteraffidavit. Bowman v. Quick, 
106 Ga. App. 213, 126 S.E.2d 536, 1962 
Ga. App. LEXIS 675 (1962) (decided under 
former Code 1938, § 67-2401). 

A counteraffidavit which does not deny 
the plaintiffs right to the lien, but simply 
denies that defendant is indebted in the 
sum sued for, is insufficient. Boyce v. Day, 
3 Ga. App. 275, 59 S.E. 930, 1907 Ga. App. 
LEXIS 617 (1907); Misenheimer v. Gainey, 
11 Ga. App. 509, 75 S.E. 844, 1912 Ga. 
App. LEXIS 91 (1912) (decided under for- 
mer Code 1895, § 2816; Code 1910, 
§ 3366). 

No motion to dismiss where coun- 
teraffidavit not filed. — Where no coun- 
teraffidavit has been filed as provided by 
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law, there is no case in court to be tried, 
and a demurrer (now motion to dismiss) to 
the affidavit to foreclose a laborer’s lien is 
properly overruled. Harvey v. Johnson, 28 
Ga. App. 287, 111 S.E. 576, 1922 Ga. App. 
LEXIS 455 (1922) (decided under former 
Code 1910, § 3366). 

Owner making no counteraffidavit 
cannot bring trover after sale. — 
Where a mechanic has asserted a lien on 
personal property for repairs, and has 
enforced payment thereof by foreclosure 
proceedings under this section, and the 
property has been seized and sold by the 
sheriff under the foreclosure proceedings, 
and the owner has failed to contest the 
right to the lien by making counteraffida- 
vit as provided by paragraph (3), the 
owner cannot bring trover against the 
mechanic for the recovery of the property 
on the ground that the sale under the 
foreclosure proceedings, the mechanic still 
retaining possession of the property, 
amounted to a conversion thereof. Tow v. 
Forrester, 122 Ga. App. 718, 178 S.E.2d 
692, 1970 Ga. App. LEXIS 1012 (1970) 
(decided under former Code 1933, § 67- 
2401). 


6. Trial and Time Limits 


When issue triable. — The issue 
raised by the filing of an affidavit of a 
contesting creditor under this section is 
triable at the term of court succeeding the 
filing of the contesting affidavit. Martin v. 
Nichols, 121 Ga. 506, 49 S.E. 613, 1904 
Ga. LEXIS 214 (1904) (decided under for- 
mer Code 1895, § 2816). 

Pendency of foreclosure of labor- 
er’s lien is not bar to action on ac- 
count for the same debt, since, even 
where the lien is contested and the prop- 
erty replevied, no general judgment can 
be rendered in the foreclosure proceed- 
ings. In such a case, the lien foreclosure is 
not converted into a proceeding in perso- 
nam by the filing of a replevy bond; the 
actions are entirely different and each 
involves a different kind of judgment. Mc- 
Kellar v. Childs, 95 Ga. App. 237, 97 
S.E.2d 616, 1957 Ga. App. LEXIS 764 
(1957) (decided under former Code 1933, 
§ 67-2401). 

Equitable plea prevents jury trial. 
— Where a defendant lienee in a proceed- 
ing under this section files an equitable 
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Trial and Time Limits (Cont’d) 


plea praying a general accounting the 
proceeding becomes an equitable one and 
the defendant lienee is not entitled to a 
jury trial. Mackenzie v. Flannery & Co., 90 
Ga. 590, 16 S.E. 710, 1892 Ga. LEXIS 221 
(1892) (decided under former Code 1882, 


§ 1991). 
Lienholder may present case to 
jury despite debtor’s absence. — A 


counteraffidavit under this section is not 
in the nature of an affidavit of illegality, 
and when debtor does not appear at the 
trial, it is not proper for the trial judge to 
dismiss the affidavit, but lienholder 
should be allowed to make out his case 
before the jury. Law v. Hodges, 53 Ga. 
App. 319, 185 S.E. 584, 1936 Ga. App. 
LEXIS 80 (1936) (decided under former 
Code 1933, § 67-2401). 

Sawmill owner must prove substan- 
tial compliance with contract to re- 
cover for services. — The proprietor of a 
sawmill who institutes a proceeding to 
foreclose a lien on material furnished by 
another cannot, upon a failure to prove a 
substantial compliance with the contract, 
recover a verdict in that proceeding for the 
value of the proprietor’s services. 
Hawkins v. Chambliss, 116 Ga. 813, 43 
S.E. 55, 1902 Ga. LEXIS 282 (1902) (de- 
cided under former Code 1895, § 2816). 

No general judgment where prop- 
erty seized is not replevied. — Where, 
upon the foreclosure of a laborer’s general 
lien as provided in this section, the prop- 
erty seized is not replevied, no general 
judgment thereon can be rendered, even 
though a counteraffidavit disputing the 
correctness of the lienor’s claim is filed by 
the lienee. Only a judgment establishing 
the lien upon the property seized can be 
legally rendered. Downs v. Bedford, 39 Ga. 
App. 155, 146 S.E. 514, 1929 Ga. App. 
LEXIS 231 (1929) (decided under former 
Code 1910, § 3366). 

When dismissal of affidavit of ille- 
gality justified. — Upon the trial of an 
issue formed by the filing of an affidavit of 
illegality to the foreclosure of a retention- 
of-title, or conditional-sale contract, 
where it appears from the evidence that 
the lienee did not tender to the sheriff the 
amount appearing to be due without con- 


PROPERTY 


44-14-550 


test and not denied in the affidavit, it is 
not error for the court to dismiss the 
affidavit of illegality upon motion of the 
foreclosing party. Carter v. Commercial 
Credit Co., 58 Ga. App. 470, 198 S.E. 792, 
1938 Ga. App. LEXIS 12 (1938) (decided 
under former Code 1933, § 67-2401). 

When issue resolved for creditor, 
only special judgment permitted. — 
When an issue made by the debtor in 
resistance to a summary execution sued 
out to enforce a lien upon personal prop- 
erty, is found in favor of the creditor, the 
latter is not entitled to a general judg- 
ment, but only to a special judgment de- 
claring the existence and amount of the 
lien, and providing for its enforcement 
against the specific property; and this is 
so, whether the property has been replev- 
ied or not. Triest v. J.G. Watts & Bro., 58 
Ga. 73, 1877 Ga. LEXIS 11 (1877); Argo v. 
Fields, 112 Ga. 677, 37 S.E. 995, 1901 Ga. 
LEXIS 52 (1901) (decided under former 
Code 1895, § 2816). 


Hearing 


Court should state necessity of full 
hearing. — In light of the difficulty in 
ascertaining the line between the “prob- 
able cause hearing” contemplated in 
0.C.G.A. § 44-14-550(3) and (4) and the 
“full hearing” provided in O.C.G.A. § 44- 
14-550(5), the trial court should make a 
formal statement regarding the necessity 
of holding a full hearing. Chambless Ford 
Tractor, Inc. v. McGlaun Farms, Inc., 169 
Ga. App. 672, 314 S.E.2d 689, 1984 Ga. 
App. LEXIS 1671 (1984). 

Validity of lien to be determined at 
probable cause hearing. — As 0.C.G.A. 
§ 44-14-550 contemplated that at the ini- 
tial probable cause hearing, the trial court 
would inquire as to whether the plaintiff 
had put forth facts necessary to constitute 
a laborer’s lien and amount due, the trial 
court did not err in reviewing the facts of 
the case in order to determine whether 
there was probable cause to believe a 
laborer could validly assert a lien against 
a farmer’s crop for the debt under 
0.C.G.A. § 44-14-381. Slappey v. Slappey, 
296 Ga. App. 773, 676 S.E.2d 283, 2009 
Ga. App. LEXIS 333 (2009). 


Time Limit 


Ten-day limit on foreclosure. — Be- 
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cause the client failed to establish that the 
attorney had constructive possession of 
funds at the time of the client’s demand 
that the attorney withdraw the lien, the 
trial court erred in holding the attorney to 
the ten-day limit on foreclosure under 
0.C.G.A. § 44-14-550(1). Autrey v. Baker, 
228 Ga. App. 396, 492 S.E.2d 261, 1997 
Ga. App. LEXIS 1140 (1997), affd, 244 Ga. 
App. 532, 536 S.E.2d 204, 2000 Ga. App. 
LEXIS 776 (2000). 

Nature of 12-month requirement. — 
Requirement of action within 12 months 
is not a limitation, but a statutory condi- 
tion of the existence of the lien which 
must be complied with. Birmingham 
Trust & Sav. Co. v. Atlanta, B. & Atl. Ry., 
287 F. 561, 1923 U.S. Dist. LEXIS 1747 
(D. Ga. 1923) (decided under former Code 
1910, § 3366). 

Failure to show demand within 12 
months renders process voidable. — 
On a proceeding to foreclose a lien on 
personalty, a failure to show a demand 
within 12 months after the claim falls due 
does not make the process a nullity, but 
renders it voidable. Gladden v. Cobb, 73 
Ga. 235, 6 S.E. 161, 1884 Ga. LEXIS 107 
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(1884) (decided under former Code 1882, 
§ 1991). 

One-year limitation not applicable 
to claim for rent. — The limitation of 
one year in this section does not apply to 
the prosecution and enforcement by dis- 
tress warrant of a special or general claim 
or demand by a landlord for rent. Jones v. 
Blackwelder, 16 Ga. App. 345, 85 S.E. 356, 
1915 Ga. App. LEXIS 620 (1915) (decided 
under former Code 1910, § 3366). 

Construction with O.C.G.A. § 15-19- 
15. — Plaintiffs asserted an attorneys’ fee 
lien and came into possession of several 
checks made jointly payable to plaintiffs 
and defendants. The defendants made 
written demand for those checks but 
plaintiffs retained possession without in- 
stituting foreclosure proceedings within 
ten days of holding personal property be- 
longing to the defendant and thereby 
failed to comply with the explicit terms of 
O.C.G.A. § 15-19-15; thus, forfeiture and 
cancellation of the lien was proper. Ellis, 
Funk, Goldberg, Labovitz & Dockson v. 
Kleinberger, 235 Ga. App. 360, 509 S.E.2d 
660, 1998 Ga. App. LEXIS 1524 (1998). 


OPINIONS OF THE ATTORNEY GENERAL 


Editor’s notes. — In light of the simi- 
larity of the statutory provisions, opinions 
under former Code 1933, § 67-2401, are 
included in the annotations for this Code 
section. 

Sales agreement allowing car re- 
possessor to claim contents void. — A 
clause in a conditional sales financing 
agreement which provides that the repos- 


sessing party may take not only the car 
but also whatever personal effects are in it 
subject to their being held for return on 
demand, is legally unconscionable; the 
taking of such personal belongings would 
be entirely beyond the scope of any law. 
1967 Op. Att’y Gen. No. 67-363 (decided 
under former Code 1933, § 67-2401). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Liens, § 79 et seq. 
C.J.S. 

53 C.J.S., Liens, § 29 et seq. 

ALR. 

Right of buyer of chattels to lien upon 
the property where he rescinds the con- 
tract, 7 A.L.R. 993. 

Liability of purchaser of personal prop- 
erty for taxes assessed against former 
owner, 41 A.L.R. 187. 

Right of conditional seller of chattels 


attached to realty to claim lien on the 
realty, 58 A.L.R. 1121. 

Attachment as affected by release or 
modification of lien to which property was 
subject when attachment was levied, 128 
A.L.R. 1392. 

Recovery of damages in replevin for 
usable value of property detained, by suc- 
cessful party having only security interest 
as conditional vendor, chattel mortgagee, 
or the like, 33 A.L.R.2d 774. 

Bankruptcy court’s injunction against 
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mortgage or lien enforcement proceedings 
commenced, before bankruptcy, in an- 
other court, 40 A.L.R.2d 663. 


PROPERTY 


44-14-570 


Demand for or submission to arbitra- 
tion as affecting enforcement of mechan- 
ic’s lien, 73 A.L.R.3d 1042. 


44-14-551. Judgment on replevy bonds. 


In all foreclosure of liens on personalty in which the property levied 
on is replevied and in which verdicts are found for the plaintiffs, the 
plaintiffs shall be granted judgments against the defendants and their 
securities in the same manner and with the same effect as in cases of 


appeal. 


History. 
Ga. L. 1880-81, p. 110, § 1; Code 1882, 


§ 1991; Civil Code 1895, § 2817; Civil 
Code 1910, § 3367; Code 1933, § 67-2402. 


JUDICIAL DECISIONS 


Where no counteraffidavit is filed 
and a replevy bond is given, the effect 
is the same as if a verdict were found for 
the plaintiff, and judgment may be en- 
tered against the defendant. Peppers v. 
Coil, 113 Ga. 234, 38 S.E. 823, 1901 Ga. 


LEXIS 214 (1901); Giddens v. Gaskins, 7 
Ga. App. 221, 66 S.E. 560, 1909 Ga. App. 
LEXIS 601 (1909); Tipton v. Conrad & 
Lee, 21 Ga. App. 593, 94 S.E. 815, 1918 
Ga. App. LEXIS 418 (1918). 


Part 13 


REGISTRATION OF LIENS FOR FEDERAL TAXES 


Law reviews. 
For article, “Real Property and the Fed- 


eral Tax Lien Act of 1966,” see 3 Ga. St. 
B.J. 459 (1967). 


RESEARCH REFERENCES 


ALR. 

Constitutionality of statute impairing 
or postponing lien for taxes, 136 A.L.R. 
328. 

Interest and penalties on federal tax 
covered in part by prebankruptcy liens as 
allowable or as surviving discharge in 
bankruptcy, 77 A.L.R.2d 1125. 


44-14-570. Purpose. 


Validity, construction, and effect of 
statutory provision for tax lien on prop- 
erty not belonging to taxpayer but used in 
his business, 84 A.L.R.2d 1090. 

Waiver of restrictions on assessment 
and collection of deficiency in federal tax, 
115 A.L.R. Fed. 257. 


It is the purpose of this part to conform to Section 6323 of the United 
States Internal Revenue Code as amended by Public Law 89-719, 
entitled the Federal Tax Lien Act of 1966. 


History. 

Ga. L. 1968, p. 561, § 2; Ga. L. 1987, p. 
191, § 9. 
Editor’s notes. 

Ga. L. 1987, p. 191, § 10, not codified by 


the General Assembly, provided that this 
Act is applicable to taxable years ending 
on or after March 11, 1987, and that a 
taxpayer with a taxable year ending on or 
after January 1, 1987, and before March 
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11, 1987, may elect to have the provisions 
of that Act apply. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 
tax, penalty, and interest liabilities and 
refund eligibility for prior taxable years 
shall not be affected by that Act. 

Ga. L. 1987, p. 191, § 10, not codified by 
the General Assembly, also provided that 
provisions of the federal Tax Reform Act of 
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1986 and of the Internal Revenue Code of 
1986 which as of January 1, 1987, were 
not yet effective become effective for pur- 
poses of Georgia taxation on the same 
dates as they become effective for federal 
purposes. 
U.S. Code. 

Section 6323 of the U.S. Internal Rev- 
enue Code, as referred to in this Code 
section, is codified as 26 U.S.C. 6323. 


44-14-571. Filing of federal tax liens on realty and personalty. 


(a) Notices of liens upon real property for taxes payable to the United 
States and certificates and all notices affecting such liens, including 
certificates of redemption, shall be filed in the office of the clerk of the 
superior court of the county in which the real property subject to a 
federal tax lien is located. 


(b) Notices of liens upon personal property, whether tangible or 
intangible, for taxes payable to the United States and certificates and 
all notices affecting such liens, including certificates of redemption, 
shall be filed as follows: 


(1) If the person against whose interest the tax lien applies is a 
corporation or partnership whose principal executive office is in this 
state, as these entities are defined in the internal revenue laws of the 
United States, in the office of the clerk of the superior court of the 


county in which the principal executive office is located; and 


(2) In all other cases, in the office of the clerk of the superior court 
of the county where the taxpayer resides at the time of the filing of 


the notice of lien. 


History. 

Ga. L. 1924, p. 124, § 1; Code 1933, 
§ 67-2601; Ga. L. 1967, p. 549, § 1; Ga. L. 
1968, p. 561, § 1. 


Cross references. 
Liens for state, county, or municipal 
taxes generally, § 48-2-56. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

35 Am. Jur. 2d, Federal Tax Enforce- 
ment, §§ 250, 252. 
C.J.S. 

47 C.J.S., Internal Revenue, §§ 759, 
760, 761. 
U.L.A. 

Uniform Federal Tax Lien Registration 
Act (U.L.A.) § 1. 


ALR. 


Sufficiency of designation of taxpayer in 
recorded notice of federal tax lien, 3 


A.L.R.3d 633. 
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44-14-572. When notices and certificates affecting tax liens en- 
titled to be filed; certification by secretary of trea- 


sury. 


Certification by the secretary of the treasury of the United States or 
his delegate of notices of liens, certificates, or other notices affecting tax 
liens entitles them to be filed; and no other attestation, certification, or 


acknowledgment is necessary. 


History. 
Code 1933, § 67-2602, enacted by Ga. L. 


1967, p. 549, § 1; Ga. L. 1968, p. 561, § 1; 
Ga. L. 1982, p. 3, § 44. 


JUDICIAL DECISIONS 


No standing to sue under O.C.G.A. 
§ 9-6-24 to enforce a public duty. — 
Appellant’s petition for a writ of manda- 
mus did not meet the necessary prerequi- 
sites for appellant to exercise standing 
under O.C.G.A. § 9-6-24 where the peti- 
tion did not seek to procure the enforce- 
ment of a public duty, rather it sought to 
compel an action to correct what appellant 
believed to be the wrongful filing of uncer- 


tified tax liens under O.C.G.A. § 44-14- 
572. Brissey v. Ellison, 272 Ga. 38, 526 
S.E.2d 851, 2000 Ga. LEXIS 77 (2000). 

Certification requirement in 
O.C.G.A. § 44-14-572 is invalid, as the 
Georgia General Assembly cannot dictate 
the requirements of federal tax lien no- 
tices. Johnson v. IRS, No. 2:04-CV-173, 
2005 U.S. Dist. LEXIS 24935 (S.D. Ga. 
Sept. 30, 2005). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

35 Am. Jur. 2d, Federal Tax Enforce- 
ment, §§ 250, 252. 
C.J.S. 

47B C.J.S., Internal Revenue, § 1128 et 
seq. 


U.L.A. 
Uniform Federal Tax Lien Registration 


Act (U.L.A.) § 2. 


44-14-573. Filing of federal tax lien, notice or revocation of 
certificate, or certificate of discharge. 


The clerk of superior court shall file, index, and record in the general 
execution docket or lien book of his or her office a notice of a federal tax 
lien, refiling of a federal tax lien, notice or revocation of a certificate 
described in subsections (a) and (b) of Code Section 44-14-571, or 
certificate of discharge of a federal tax lien in the same manner as 
provided for in Code Section 9-12-86 for liens upon land. 


$ 1; Ga. L. 1968, p. 561, § 1; Ga. L. 1993, 
p. 361, § 1. 


History. 
Ga. L. 1924, p. 124, §§ 2, 3; Code 1933, 
§§ 67-2602, 67-2603; Ga. L. 1967, p. 549, 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

35 Am. Jur. 2d, Federal Tax Enforce- 
ment, §§ 250, 252. 
C.J.S. 

47 C.J.S., Internal Revenue, §§ 759, 
760, 761. 


U.L.A. 
Uniform Federal Tax Lien Registration 
Act (U.L.A.) § 3. 


44-14-574. Fees; billing procedure. 


The fee for filing and indexing each notice of a lien or certificate or 
notice affecting a tax lien shall be as provided in subsection (f) of Code 


Section 15-6-77. 


History. 
Code 1933, § 67-2604, enacted by Ga. L. 
1967, p. 549, § 1; Ga. L. 1968, p. 561, § 1; 


Ga. L. 1981, p. 1396, § 6; Ga. L. 1991, p. 
1324, § 9. 


RESEARCH REFERENCES 


Am. Jur. 2d. 

66 Am. Jur. 2d, Records and Recording 
Laws, § 64. 
C.J.S. 

76 C.J.S., Records, § 19 et seq. 


U.L.A. 
Uniform Federal Tax Lien Registration 
Act (U.L.A.) § 4. 


Part 14 


BANKRUPTCY PROCEEDINGS 


RESEARCH REFERENCES 


ALR. 

Bankruptcy court’s injunction against 
mortgage or lien enforcement proceedings 
commenced, before bankruptcy, in an- 
other court, 40 A.L.R.2d 663. 

Action for malicious prosecution based 
on institution of involuntary bankruptcy, 
insolvency, or receivership proceedings, 40 
A.L.R.3d 296. 


Am. Jur. Proof of Facts. 

Warranty Deed Intended as Mortgage, 4 
POF2d 567. 

Bankruptcy Action to Recover Preferen- 
tial Pre-Petition Transfer of Property of 
Debtor under 11 U.S.C.A. § 547, 48 
POF3d 159. 


44-14-590. Recording of bankruptcy petition, decree, or order; 
fees. 


A certified copy of a petition, with schedules omitted, commencing a 
proceeding under the Bankruptcy Reform Act of 1978, P.L. 95-598, 
codified at 11 U.S.C. Section 101, et seq., or of the decree of adjudication 
in the proceeding, or of the order approving the bond of the trustee 
appointed in the proceeding may be filed and recorded in the office of 
the clerk of the superior court of any county in the same manner as 
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deeds are filed and recorded. It shall be the duty of the clerk to docket 
and index, under the name of the bankrupt, and record the certified 
copies of the petition, decree, or order filed for record in the same 
manner as deeds. Clerks shall be entitled to the same fees for docketing, 
indexing, and recording the copies of such petitions, decrees, or orders 
as for docketing, indexing, and recording deeds. 


History. 

Ga. L. 1939, p. 242, § 1; Ga. L. 2002, p. 
415, § 44. 

RESEARCH REFERENCES 

Am. Jur. 2d. ruptcy proceedings as res judicata in in- 

9 Am. Jur. 2d, Bankruptcy, §§ 31,32, dependent action or proceeding between 
105, 379, 1840. the claimant and another creditor, 135 
C.J.S. A.L.R. 695. 

8A C.J.S., Bankruptcy, §§ 2 et seq., 69, Distinction between “proceedings in 
291 et seq. bankruptcy” and “controversies arising in 
ALR. proceedings in bankruptcy” for purposes 


Allowance or rejection of claim in bank- of interlocutory appeal, 5 A.L.R.3d 1130. 


44-14-591. Effect of failure to record petition, decree, or order 
as to bona fide purchaser or lienor of real property. 


Unless a certified copy of the petition, with schedules omitted, decree, 
or order has been recorded in any county wherein the bankrupt owns or 
has an interest in real property, the commencement of a proceeding 
under the Bankruptcy Reform Act of 1978, P.L. 95-598, codified at 11 
U.S.C. Section 101, et seq., shall not be constructive notice to nor shall 
it affect the title of any subsequent bona fide purchaser or lienor of real 
property in the county for a present fair equivalent value without actual 
notice of the pendency of the proceeding; provided, however, that where 
the purchaser or lienor has given less than fair equivalent value, he or 
she shall nevertheless have a lien upon the property but only to the 
extent of the consideration actually given by him or her. The exercise by 
any court of the United States or of this state of jurisdiction to authorize 
or effect a judicial sale of real property of the bankrupt within any 
county in this state shall not be impaired by the pendency of the 
proceeding unless the copy is recorded in the county, as provided in this 
Code section, prior to the consummation of the judicial sale. 


History. 197, § 1; Ga. L. 1982, p. 3, § 44; Ga. L. 
Ga. L. 1939, p. 242, § 2; Ga. L. 1960, p. 2002, p. 415, § 44. 
RESEARCH REFERENCES 
C.J.S. ALR. 
8A C.J.S., Bankruptcy, § 2 et seq. Distinction between “proceedings in 
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bankruptcy” and “controversies arising in 
proceedings in bankruptcy” for purposes 
of interlocutory appeal, 5 A.L.R.3d 1130. 


Part 15 
COMMERCIAL REAL ESTATE BROKER LIENS 


Law reviews. 
For note on 1993 enactment of this part, 
see 10 Ga. St. U.L. Rev. 201 (1993). 


RESEARCH REFERENCES 


Am. Jur. 2d. 
12 Am. Jur. 2d, Brokers, § 297 et seq. 


44-14-600. Short title. 


44-14-601 


This part shall be known and may be cited as the “Commercial Real 


Estate Broker Lien Act.” 


History. Law reviews. 


Code 1981, § 44-14-600, enacted by Ga. For annual survey article on real prop- 
L. 1993, p. 1490, § 1. erty law, see 50 Mercer L. Rev. 307 (1998). 


44-14-601. Definitions. 
As used in this part, the term: 


(1) “Broker” means a broker as defined in paragraph (2) of Code 


Section 43-40-1. 


(2) “Client” means a person or entity having an interest in real 
property that has entered into a written brokerage agreement with a 


real estate broker relative to such property. 


(3) “Commercial real estate” means any real estate other than real 


estate containing one to four residential units; real estate on which no 
buildings or structures are located and which is not zoned for nor 
available for commercial, multifamily, or retail use; or real estate 
classified as agricultural for tax assessment purposes. Commercial 
real estate shall not include single-family residential units such as 
condominiums, townhomes, mobile homes, or homes in a subdivision 
when sold, leased, or otherwise conveyed on a unit by unit basis even 
though these units may be part of a larger building or parcel of real 
estate containing more than four residential units. 


(4) “Conveyance” means a sale, lease, or other transfer of commer- 
cial real estate. 


(5) “Real estate” means real estate as defined in paragraph (9) of 
Code Section 43-40-1. 
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History. L. 1993, p. 1490, § 1; Ga. L. 1995, p. 1216, 
Code 1981, § 44-14-601, enacted by Ga. § 11. 


44-14-602. Lien on commercial real estate for broker’s compen- 
sation. 


(a) Any real estate broker who is not an employee or independent 
contractor of another real estate broker shall have a lien, in the amount 
of the compensation agreed upon by and between the broker and the 
landlord or seller or other client or customer, upon commercial real 
estate or any interest in commercial real estate: 


(1) Arising out of a listing agreement or any other agreement for 
the management, sale, or lease of or otherwise conveying any interest 
in the commercial real estate as evidenced by a writing signed by the 
owner or its expressly authorized agent and with written notice to the 
party whose property may be liened, if different from the parties to 
the agreement; 


(2) As to which the broker or broker’s employees or independent 
contractors have provided licensed services that result in the procur- 
ing of a person or entity ready, willing, and able to enter and who 
actually enters into a purchase or lease or otherwise accepts a 
conveyance of the commercial real estate or any interest in the 
commercial real estate upon terms acceptable to the owner as 
evidenced by an agreement or conveyance signed by the owner or its 
expressly authorized agent and with written notice to the party 
whose property may be liened, if different from the parties to the 
agreement; or 


(3) When a broker having a written agreement with a prospective 
buyer or tenant to represent the buyer or tenant as to the purchase, 
lease, or other conveyance of commercial real estate becomes entitled 
to compensation and with written notice to the party whose property 
may be liened, if different from the parties to the agreement. 


(b) A lien shall attach to the commercial real estate, or any interest 
in commercial real estate as described in subsection (a) of this Code 
section, upon the broker’s recording a notice of lien in the county land 
records in the office of the clerk of the superior court in the county in 
which the real property or interest in the real property is located. 


(c) When payment to a broker is due in one lump sum and not paid, 
the claim for lien must be recorded within 90 days after the tenant 
takes possession of the leased premises or the transaction procured by 
the broker is closed. 


(d) When payment to a broker is due in installments, all or a portion 
of which is due only after a conveyance of the commercial real estate, 
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any claim for lien for those payments due after conveyance may be 
recorded at any time subsequent to the conveyance so long as the claim 
for lien is recorded within 90 days of the date the payment was due and 
not paid. 


(e) If a broker has a written agreement with a client as provided for 
in paragraph (3) of subsection (a) of this Code section, then the lien 
shall attach to the client’s interest upon the client’s purchasing, leasing, 
or otherwise accepting a conveyance of the commercial real estate and 
the recording of a notice of lien by the broker in the county land records, 
in the office of the clerk of the superior court of the county in which the 
real property or interest in the real property is located, within 90 days 
after the later of purchase, lease, or other conveyance or transfer to the 
buyer or tenant or the failure of the buyer or tenant to compensate the 
broker or to cause the broker to be compensated pursuant to its 
agreement. 


(£) If a broker has a written management agreement for an improved 
property, then the claim for lien must be recorded within 90 days of the 
termination of the agreement. 


(g) If a broker claims a lien based upon an option to purchase or 
lease, the lien must be filed within 90 days of the date the transaction 
for which a commission or other fee is due or within 90 days of the date 
the transaction for sale, lease, or other conveyance is closed, whichever 
is later. 


(h) The lien notice shall state the name of the claimant, the name of 
the owner, a description of the property upon which the lien is being 
claimed, the amount for which the lien is claimed, and the real estate 
license number of the broker. The notice of lien shall recite that the 
information contained in the notice is true and accurate to the knowl- 
edge of the signatory. The lien notice shall recite that the broker has 
disclosed to all parties that a lien might be claimed under this part. The 
notice of lien shall be signed by the broker or by a person expressly 
authorized to sign on behalf of the broker and shall be verified. 


(i) The broker shall mail a copy of the notice of lien to the owner of 
the commercial real estate by certified mail or statutory overnight 
delivery. The broker’s lien shall be void and unenforceable if recording 
does not occur within the time and in the manner required by this Code 
section. 


(j)(1) A broker may bring suit to enforce a lien in the superior court 
in the county where the property is located by filing a verified 
complaint and sworn affidavit that the lien has been recorded. Within 
one year after recording the lien, the broker claiming a lien shall 
commence proceedings by filing a complaint. Failure to commence 
proceedings within one year after recording the lien shall extinguish 
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the lien. A broker claiming a lien based upon an option to purchase or 
lease shall, within six months after the transfer or conveyance of the 
commercial real estate under the exercise of the option, commence 
proceedings by filing a complaint. Failure to commence proceedings 


within this time shall extinguish the lien. 


(2) No subsequent notice of lien may be given for the same claim 
nor may that notice be asserted in any proceedings under this part. 


(3) A complaint under this subsection shall contain a brief state- 
ment of the contract or agreement on which the lien is founded, the 
date when the contract or agreement was made, a description of the 
services performed, the amount due and unpaid, a description of the 
property that is subject to the lien, and other facts necessary to state 
a claim for the payment of a commission, fee, or other compensation 
due the broker. The plaintiff shall make all interested parties, whose 
interest in the real estate is affected by the action, and of whom the 
plaintiff is notified or has knowledge, defendants to the action, and 
shall issue summons and provide service as in other civil actions. 
Complaint, answer, summons, service, and all other particulars of 
suit shall be made in accordance with Chapter 11 of Title 9, the 
“Georgia Civil Practice Act.” All liens claimed under this part shall be 
foreclosed as provided for in Code Section 44-14-530. 


(k) The costs and expenses of all proceedings brought under this 
part, including reasonable attorney’s fees actually incurred, costs, and 
prejudgment interests due to the prevailing party, shall be borne by the 
nonprevailing party or parties. When more than one party is respon- 
sible for costs, fees, and prejudgment interests, the costs, fees, and 
prejudgment interests shall be equitably apportioned by the court 
among those responsible parties. 


History. 

Code 1981, § 44-14-602, enacted by Ga. 
L. 1993, p. 1490, § 1; Ga. L. 2000, p. 1589, 
§ 3. 

Editor’s notes. 
Ga. L. 2000, p. 1589, § 16, not codified 


by the General Assembly, provides that 
this Act is applicable with respect to no- 
tices delivered on or after July 1, 2000. 


JUDICIAL DECISIONS 


Written listing agreement required. 
— An advertising brochure entitled, 
PROPERTY INFORMATION, bearing the 
vendors’ signatures and including the lan- 
guage — “I want 15,000 net to me per 
[acre] base 83 approx” did not constitute a 
written listing agreement as required by 
0.C.G.A. § 44-14-602. Eva Pendley Re- 
alty, Inc. v. Bagley, 219 Ga. App. 203, 464 


S.E.2d 850, 1995 Ga. App. LEXIS 988 
(1995). 

Lien is not limited to licensed ser- 
vices. — A commercial real estate bro- 
ker’s lien under O.C.G.A. § 44-14-602 is 
not limited to licensed services as defined 
under O.C.G.A. § 43-40-1, so long as it 
otherwise complies with the requirements 
of the lien statute. Padgett v. City of 
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Moultrie, 229 Ga. App. 500, 494 S.E.2d 
299, 1997 Ga. App. LEXIS 1449 (1997), 
cert. denied, No. S98C0429, 1998 Ga. 


44-14-603. Priority of liens. 


MORTGAGES, SECURITY, LIENS 


44-14-604 


LEXIS 393 (Ga. Mar. 6, 1998), cert. de- 
nied, No. S98C0464, 1998 Ga. LEXIS 413 
(Ga. Mar. 6, 1998). 


Prior recorded liens and liens for ad valorem taxes shall have priority 


over a broker’s lien. 


History. 
Code 1981, § 44-14-603, enacted by Ga. 
L. 1998, p. 1490, § 1. 


JUDICIAL DECISIONS 


A commercial real estate broker’s 
lien had priority over a subsequently 
recorded deed to secure debt and also over 
the lien of a prior encumbrancer that had 
agreed to subordinate part of its debt to 
the subsequently recorded deed. Padgett 


v. City of Moultrie, 229 Ga. App. 500, 494 
S.E.2d 299, 1997 Ga. App. LEXIS 1449 
(1997), cert. denied, No. S98C0429, 1998 
Ga. LEXIS 393 (Ga. Mar. 6, 1998), cert. 
denied, No. S98C0464, 1998 Ga. LEXIS 
413 (Ga. Mar. 6, 1998). 


44-14-604. Escrow to release claim for lien that would prevent 
closing of transaction or conveyance. 


Except as otherwise provided in this Code section, whenever a claim 
for lien has been filed with the clerk of a superior court that would 
prevent the closing of a transaction or conveyance, an escrow account 
shall be established from the proceeds from the transaction or convey- 
ance in an amount sufficient to release the claim for lien. The require- 
ment to establish an escrow account, as provided for in this Code 
section, shall not be cause for any party to refuse to close the transac- 
tion. These moneys shall be held in escrow until the parties’ rights to 
the escrowed moneys have been determined by written agreement of 
the parties, by a court of law, or by any other process which may be 
agreed to by the parties for resolution of their dispute. Upon the escrow 
of funds in the amount of the claimed lien, the lien or claim of lien shall 
be automatically dissolved. Upon the release of the commercial real 
estate lien by the broker, the broker shall be deemed to have an 
equitable lien on the escrow funds pending a resolution of the broker’s 
claim and the escrow shall not be released until a resolution is reached 
and agreed to by all necessary parties or ordered by a court. The parties 
are not required to follow this escrow procedure if alternative proce- 
dures which would allow the transaction to close are available and are 
acceptable to the transferee in the transaction. If the proceeds from the 
transaction are insufficient to release all liens claimed against the 
commercial real estate, including the broker’s lien, then the parties are 
not required to follow the escrow procedure in this Code section. 
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History. 
Code 1981, § 44-14-604, enacted by Ga. 
L. 1998, p. 1490, § 1. 


44-14-605. Release or satisfaction of lien on occurrence of con- 
dition precluding broker from receiving compensa- 
tion; suit to enforce lien; when lien invalid; when 
right to file and record lien dissolved. 


(a) Whenever a claim for lien has been filed with the superior court 
and a condition occurs that would preclude the broker from receiving 
compensation under the terms of the broker’s written agreement, the 
broker shall provide to the owner of record a written release or 
satisfaction of the lien. 


(b) Upon written demand of the owner, lienee, or other authorized 
agent served on the broker claiming the lien requiring that suit be 
commenced to enforce the lien or answer be filed in a pending suit, a 
suit shall be commenced or answer filed in a pending suit, within 90 
days thereafter, or the lien shall be extinguished. Service of such 
demand shall be in the manner required by Chapter 11 of Title 9, the 
“Georgia Civil Practice Act,” for the service of a summons and com- 
plaint. 


(c) Whenever a claim for lien has been timely filed with the clerk of 
the superior court and is paid, or where there is failure to institute a 
suit to enforce the lien within the time provided by this part, the lien 
shall be invalid and the broker shall acknowledge satisfaction or 
release of the lien, in writing, on written demand of the owner within 30 
days after payment or expiration of the time in which to perfect the lien. 
This release of the broker shall not be required to invalidate the lien. 


(d) The broker’s right to file and record a lien provided for in this part 
shall be dissolved if the owner, purchaser from owner, lender providing 
a loan secured by commercial real estate, or other holder of lienable 
interest in commercial real estate shows that: 


(1) The lien has been waived in writing by the lien claimant or its 
expressly authorized agent; or 


(2) The owner or a person at whose instance the brokerage or 
Management services were provided has given a sworn written 
statement that all such compensation due or to become due has been 
paid or has been waived in writing by the potential lien claimant; and 


(3) At the time the sworn written statement was obtained or given 
as part of a bona fide sale or a loan secured by the commercial real 
estate, the lien of record had not been previously canceled, dissolved, 
or expired. 


874 


44-14-605 


History. 
Code 1981, § 44-14-605, enacted by Ga. 
L. 1998, p. 1490, § 1. 


MORTGAGES, SECURITY, LIENS 


T.44, C.14, A.9 


ARTICLE 9 


LIS PENDENS 


Law reviews. 

For note, “Georgia’s Lis Pendens Stat- 
utes: Suggested Legislative Changes to 
Comply with Due Process,” see 4 Ga. St. 
ULL. Rev. 79 (1988). 


For annual survey on real property law, 
see 61 Mercer L. Rev. 301 (2009). 


JUDICIAL DECISIONS 


Purpose of lis pendens. — Lis pen- 
dens, whether it be from the common law 
as provided in O.C.G.A. § 23-1-18, or by 
statute (O.C.G.A. Ch. 14, T. 44), has for its 
purpose the protection of innocent pur- 
chasers of real property involved in pend- 
ing litigation. Patent Scaffolding Co. v. 
Byers, 220 Ga. 426, 139 S.E.2d 332, 1964 
Ga. LEXIS 574 (1964). 

Lis pendens does not apply in suit 
for money damages. — At common law 
and under statutory provisions lis pen- 
dens may not be predicated upon an ac- 
tion which seeks merely to recover a 
money judgment. Watson v. Whatley, 218 
Ga. 86, 126 S.E.2d 621, 1962 Ga. LEXIS 
434 (1962). 

Effect of lis pendens. — A lis pendens 
simply gives notice to prospective pur- 
chasers that lawsuit involving realty has 
been filed. It does not prevent sale of 


property, nor is it a lien on property. Aiken 
v. Citizens & S. Bank, 249 Ga. 481, 291 
S.E.2d 717, 1982 Ga. LEXIS 859, cert. 
denied, 459 U.S. 973, 103 S. Ct. 307, 74 L. 
Ed. 2d 287, 1982 U.S. LEXIS 4159 (1982). 

Lis pendens appropriate remedy 
for improper sale of estate. — Insofar 
as a resale of property alleged to be sold 
improperly by the administratrix to an 
insolvent grantee is concerned, the parties 
interested in the estate would have an 
adequate remedy by filing a proper notice 
of lis pendens. Conner v. Yawn, 200 Ga. 
500, 37 S.E.2d 541, 1946 Ga. LEXIS 417 
(1946). 

Due process does not require ad- 
vance notice of filing of lis pendens. 
Aiken v. Citizens & S. Bank, 249 Ga. 481, 
291 S.E.2d 717, 1982 Ga. LEXIS 859, cert. 
denied, 459 U.S. 973, 103 S. Ct. 307, 74 L. 
Ed. 2d 287, 1982 U.S. LEXIS 4159 (1982). 


RESEARCH REFERENCES 


ALR. 
Doctrine of lis pendens as applied 
against one who takes deed pending ac- 
tion pursuant to executory contract en- 
tered into before action commenced, 93 
A.L.R. 404. 
Necessity of filing notice of lis pendens 
in suit to contest a will, 159 A.L.R. 386. 
Propriety of filing of lis pendens in ac- 
tion affecting leasehold interest, 67 
A.L.R.3d 747. 


Lis pendens in suit to compel stock 
transfer, 48 A.L.R.4th 731. 

Lis pendens: grounds for cancellation 
prior to termination of underlying action, 
absent claim of delay, 49 A.L.R.4th 242. 

Lis pendens as applicable to suit for 
separation or dissolution of marriage, 65 
A.L.R.4th 522. 
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44-14-610. Necessity of recordation for operation of lis pendens 


as to real property. 


No action, whether seeking legal or equitable relief or both, as to real 
property in this state shall operate as a lis pendens as to any such real 
property involved therein until there shall have been filed in the office 
of the clerk of the superior court of the county where the real property 
is located and shall have been recorded by the clerk in a book to be kept 
by him for the purpose a notice of the institution of the action 
containing the names of the parties, the time of the institution of the 
action, the name of the court in which it is pending, a description of the 
real property involved, and a statement of the relief sought regarding 


the property. 


History. 

Ga. L. 1939, p. 345, § 1; Ga. L. 1982, p. 
3, § 44. 
Law reviews. 

For annual survey of zoning and land 
use law, see 58 Mercer L. Rev. 477 (2006). 


For annual survey of law on real prop- 
erty, see 62 Mercer L. Rev. 283 (2010). 

For annual survey of law on trial prac- 
tice and procedure, see 62 Mercer L. Rev. 
339 (2010). 


JUDICIAL DECISIONS 


Lis pendens may not be predicated 
upon action which seeks merely to 
recover money judgment. Rather, its 
purpose is to notify prospective purchas- 
ers that the property in question is di- 
rectly “involved” in a pending suit, in the 
sense that the suit seeks some relief re- 
specting that particular property. Evans v. 
Fulton Nat’l Mtg. Corp., 168 Ga. App. 600, 
309 S.E.2d 884, 1983 Ga. App. LEXIS 
2863 (1983). 

In an action seeking to rescind a con- 
tract or sale of a residence based on fraud, 
the trial court properly ordered the re- 
moval of the notice of lis pendens errone- 
ously filed by plaintiff against other prop- 
erty of the defendant. Quill v. Newberry, 
238 Ga. App. 184, 518 S.E.2d 189, 1999 
Ga. App. LEXIS 760 (1999). 

A lis pendens becomes effective 
upon filing in the office of the superior 
court clerk. Kennedy v. W.M. Sheppard 
Lumber Co., 261 Ga. 145, 401 S.E.2d 515, 
1991 Ga. LEXIS 103 (1991). 

Lis pendens not improper when 
filed in regular course of proceeding 
involving real property. — Filing of 
notice of lis pendens cannot be said to be 
improper when such notice is filed in regu- 
lar course of proceeding involving real 


property to which notice refers. Ferguson 
v. Atlantic Land & Dev. Corp., 248 Ga. 69, 
281 S.E.2d 545, 1981 Ga. LEXIS 914 
(1981). 

Lis pendens not proper for invest- 
ment right. — Right of first refusal to 
invest in a limited liability company’s de- 
velopment of real estate held by an LLC 
member was not a sufficient interest for 
the filing of a lis pendens because the 
member’s interest in the LLC was a right 
to invest in the development of real estate, 
which was an interest in personalty, not 
an interest in real estate. Meadow 
Springs, LLC v. IH Riverdale, LLC, 286 
Ga. 701, 690 S.E.2d 842, 2010 Ga. LEXIS 
225 (2010). 

Cancelling notice of lis pendens. — 
Trial court erred in granting motion to 
cancel lis pendens based on merits of 
underlying claim. Scroggins v. Edmond- 
son, 250 Ga. 430, 297 S.E.2d 469, 1982 Ga. 
LEXIS 1255 (1982). 

A court may order the removal of a lis 
pendens not entitled to be recorded, but 
such action is generally preceded by a 
motion to cancel the lis pendens. Kennedy 
v. W.M. Sheppard Lumber Co., 261 Ga. 
145, 401 S.E.2d 515, 1991 Ga. LEXIS 103 
(1991). 
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Trial court did not err in failing to 
cancel, sua sponte, a lis pendens. Kennedy 
v. W.M. Sheppard Lumber Co., 261 Ga. 
145, 401 S.E.2d 515, 1991 Ga. LEXIS 103 
(1991). 

Because a federal lawsuit seeking to 
restore the owners’ land to its original 
condition and to address changes in the 
flow of water underneath the land “in- 
volved” the land for purposes of a lis 
pendens notice under O.C.G.A. § 44-14- 
610, the trial court properly denied a 
bank’s motion to cancel the lis pendens in 
whole or in part. Colony Bank Southeast 
v. Brown, 275 Ga. App. 807, 622 S.E.2d 7, 
2005 Ga. App. LEXIS 1014 (2005), cert. 
denied, No. S06C0411, 2006 Ga. LEXIS 
193 (Ga. Feb. 27, 2006). 

Although a trial court improperly con- 
sidered the merits of certain out-of-state 
litigation in determining that a lis pen- 
dens required cancellation, the cancella- 
tion was upheld as the out-of-state court 
no longer had subject matter jurisdiction 
over the Georgia property. Boca Petroco, 
Inc. v. Petroleum Realty II, LLC, 292 Ga. 
App. 833, 666 S.E.2d 12, 2008 Ga. App. 
LEXIS 663 (2008), aff'd, 285 Ga. 487, 678 
S.E.2d 330, 2009 Ga. LEXIS 303 (2009). 

A lis pendens concerning real property 
in Georgia alleged to be involved in litiga- 
tion in Florida should have been involun- 
tarily cancelled. For there to be a valid lis 
pendens, the court before which the un- 
derlying litigation was filed had to have 
subject matter jurisdiction, and the 
Florida court lacked subject matter juris- 
diction over the Georgia property. Petro- 
leum Realty II v. Boca Petroco, Inc., 292 
Ga. App. 896, 666 S.E.2d 49, 2008 Ga. 
App. LEXIS 729 (2008), aff'd, 285 Ga. 487, 
678 S.E.2d 330, 2009 Ga. LEXIS 303 
(2009). 

Trial court properly removed a notice of 
lis pendens placed on certain real prop- 
erty that was the subject of a suit brought 
by a property investment company 
against various related business entities 
asserting claims for breach of contract, 
fraud, punitive damages, attorney’s fees, 
and declaratory judgment as the related 
business entities obtained summary judg- 
ment, which thereby entitled the entities 
to cancellation of the lis pendens notice. 
Triple Net Props., LLC v. Burruss Dev. & 
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Constr., Inc., 293 Ga. App. 323, 667 S.E.2d 
127, 2008 Ga. App. LEXIS 931 (2008). 

Trial court erred in cancelling a record 
notice of lis pendens because it was al- 
leged that the subject property was 
fraudulently transferred by a former part- 
ner to defeat the claims of the plaintiff and 
that the transfer should be set aside; thus, 
it could not be said that the subject prop- 
erty was not involved in the lawsuit. Mel- 
jon v. Sonsino, 325 Ga. App. 719, 753 
S.E.2d 456, 2014 Ga. App. LEXIS 59 
(2014), cert. denied, No. S14C0850, 2014 
Ga. LEXIS 691 (Ga. Sept. 8, 2014). 

Lis pendens as notice. — With re- 
spect to an objection to the debtor’s motion 
to sell property free and clear of liens and 
other interests, one objector’s claimed in- 
terest in a road was resolved by a state 
court order because the objector had ac- 
tual and constructive knowledge of the 
state court litigation and the claims as- 
serted therein by virtue of two lis pendens 
filed, and the objector’s president’s actual 
knowledge. In re Flyboy Aviation Props., 
LLC, 501 B.R. 828, 2013 Bankr. LEXIS 
4533 (Bankr. N.D. Ga. 2013). 

Definition of “involved.” — The word 
“involved” as used in O.C.G.A. § 44-14- 
610 refers only to the realty actually and 
directly brought into litigation by the 
pleadings in a pending suit and as to 
which some relief is sought respecting 
that particular property. Kenner v. Fields, 
217 Ga. 745, 125 S.E.2d 44, 1962 Ga. 
LEXIS 377 (1962); Hill v. L/A Mgt. Corp., 
234 Ga. 341, 216 S.E.2d 97, 1975 Ga. 
LEXIS 1126 (1975); Jay Jenkins Co. v. 
Financial Planning Dynamics, Inc., 256 
Ga. 39, 343 S.E.2d 487, 1986 Ga. LEXIS 
690 (1986); South River Farms v. Bearden, 
210 Ga. App. 156, 435 S.E.2d 516, 1993 
Ga. App. LEXIS 1110 (1993). 

An action for wrongful foreclosure 
against a bank by the grantors of security 
deeds was a classic example of a suit in 
which real property was “involved” within 
the meaning of O.C.G.A. § 44-14-610. 
Moore v. Bank of Fitzgerald, 266 Ga. 190, 
465 S.E.2d 445, 1996 Ga. LEXIS 42 
(1996). 

Only parties to pending suit must 
be listed in notice. — While 0.C.G.A. 
§ 44-14-610 does not explicitly state that 
only parties to the pending suit must be 
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listed in the notice, if the purpose of 
O.C.G.A. § 44-14-610 is to notify “persons 
who are not parties to a pending suit” of 
the binding effect of any judgment or 
decree rendered therein, then “parties” as 
used in O.C.G.A. § 44-14-610 must relate 
only to actual parties to the pending suit. 
FDIC v. McCloud, 478 F. Supp. 47, 1979 
U.S. Dist. LEXIS 9236 (N.D. Ga. 1979). 

Failure to file notice of suit outside 
county does not affect second action 
within county. — The failure to file a lis 
pendens notice in one county as to an 
action in a second county has no effect on 
the right, or lack of right, of a complainant 
to a contractor’s lien against property in 
the first county. Grand Atlanta Corp. v. 
Chenggis, 142 Ga. App. 375, 235 S.E.2d 
779, 1977 Ga. App. LEXIS 1621 (1977). 

Litigation pending outside of Geor- 
gia involving Georgia property. — Lis 
pendens cannot be filed in Georgia to give 
notice of litigation pending outside of 
Georgia that involves the Georgia prop- 
erty. Thus, notices of lis pendens were 
invalid because a Florida court lacked 
subject matter jurisdiction over the prop- 
erties located in Georgia. Boca Petroco, 
Inc. v. Petroleum Reality II, LLC., 285 Ga. 
487, 678 S.E.2d 330, 2009 Ga. LEXIS 303 
(2009). 

Lis pendens notice unnecessary if 
lien claim notice properly filed. — A 
notice of a claim for lien properly and 
timely filed and recorded performs the 
function of notifying all parties of the 
claim of lien, and a notice of lis pendens 
under O.C.G.A. § 44-14-610 is neither 
necessary nor applicable. Grand Atlanta 
Corp. v. Chenggis, 142 Ga. App. 375, 235 
S.E.2d 779, 1977 Ga. App. LEXIS 1621 
(1977). 

Because the lis pendens was filed 
when defendant did not have record 
title to the land, even though defen- 
dant’s financing arrangement included a 
wrap around provision containing defen- 
dant’s deed to secure debt, the lis pendens 
filed after defendant’s warranty deed was 
outside the chain of title and did not 
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constitute constructive notice to a pur- 
chaser. Marietta Recovery Group, Inc. v. 
Financial Properties Developers, Inc., 256 
Ga. 238, 347 S.E.2d 596, 1986 Ga. LEXIS 
797 (1986). 

Buyer who purchases land pending 
action subject to judgment if lis pen- 
dens filed. — The pending action seeking 
to declare plaintiffs deed null and void is 
general notice to all the world, provided 
notice of the pending suit is filed on the lis 
pendens docket in the office of the clerk of 
the superior court where the land lies, and 
one who purchases the property pending 
the suit would be affected by the decree 
rendered therein. Wilson v. Blake Perry 
Realty Co., 219 Ga. 57, 131 S.E.2d 555, 
1963 Ga. LEXIS 365 (1963). 

Lis pendens is not a “seizure” for 
purposes of a malicious prosecution 
action, as lis pendens does not prevent 
the sale of property and does not consti- 
tute a lien. Bell v. King, Phipps & Assocs., 
176 Ga. App. 702, 337 S.E.2d 364, 1985 
Ga. App. LEXIS 2522 (1985). 

Duration of valid notice. — A valid 
notice of lis pendens, filed pursuant to 
O.C.G.A. § 44-14-610, remains effective 
as constructive notice of the action re- 
ferred to therein only until a final judg- 
ment has been entered in the action and 
the time for appeal therefrom has expired. 
Vance v. Lomas Mtg. USA, Inc., 263 Ga. 
33, 426 S.E.2d 873, 1993 Ga. LEXIS 313 
(1993). 

Lis pendens invalid. — Trial court 
erred in granting a limited liability com- 
pany and the company’s members sum- 
mary judgment in an owner’s action for 
slander of title, tortious interference with 
contract, and tortious interference with 
economic opportunities because the act of 
sending copies of a notice of lis pendens on 
the owner’s property and a complaint 
against the owner to a bank did not fall 
under the absolute privilege of O.C.G.A. 
§ 51-5-8 since the lis pendens was not 
valid. Meadow Springs, LLC v. IH River- 
dale, LLC, 307 Ga. App. 72, 704 S.E.2d 
239, 2010 Ga. App. LEXIS 1102 (2010). 
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RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Lis Pendens, §§ 46, 47. 
Am. Jur. Pleading and Practice 
Forms. 

17 Am. Jur. Pleading and Practice 
Forms, Lis Pendens, § 3. 

C.J.S. 

54 C.J.S., Lis Pendens, §§ 14 et seq., 
31. 

ALR. 

Statute requiring filing of formal notice 
of lis pendens in certain classes of cases as 
affecting common-law doctrine of lis pen- 
dens in other cases, 10 A.L.R. 306. 

Lis pendens as affecting property in 
county or district other than that in which 
action is pending, 71 A.L.R. 1085. 


Doctrine of lis pendens as applicable to 
actions to avoid conveyance or transfer in 
fraud of creditors or to prevent such con- 
veyance or transfer, 74 A.L.R. 690. 

Necessity of filing notice of lis pendens 
in suit to foreclose mortgage or deed of 
trust, 138 A.L.R. 1454. 

Decree on bill of review reversing prior 
decree as affecting purchaser or mort- 
gagee of real property in the interval be- 
tween original decree and the filing of the 
bill of review, 150 A.L.R. 676. 

Right of vendee under executory land 
contract to lien for amount paid on pur- 
chase price as against subsequent credi- 
tors of or purchasers from vendor, 82 
A.L.R.3d 1040. 


44-14-611. Lis pendens docket; indexing; recording fees. 


The clerks of the superior courts of this state shall keep a lis pendens 
docket in which they shall record all notices of lis pendens on real 
property filed with them, such lis pendens docket to have proper 
indexes arranged alphabetically both as to direct and inverse; and the 
clerks shall be allowed a fee, as required by subparagraph (f)(1)(A) of 
Code Section 15-6-77, for recording the lis pendens in the lis pendens 


docket. 


History. 
Ga. L. 1939, p. 345, § 2; Ga. L. 1981, p. 
1396, § 21; Ga. L. 1992, p. 6, § 44. 


JUDICIAL DECISIONS 


Only those suits or actions which 
involve real property are to be dock- 


eted. Watson v. Whatley, 218 Ga. 86, 126 
S.E.2d 621, 1962 Ga. LEXIS 434 (1962). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Lis Pendens, §§ 46, 47. 
66 Am. Jur. 2d, Records, and Recording 
Laws, § 64. 

C.J.S. 

54 C.J.S., Lis Pendens, § 18. 76 C.J.S., 

Records, § 19 et seq. 


ALR. 

Statute requiring filing of formal notice 
of lis pendens in certain classes of cases as 
affecting common-law doctrine of lis pen- 
dens in other cases, 10 A.L.R. 306. 


44-14-612. Entry of dismissal, settlement, or final judgment. 


Upon the dismissal of any action by the plaintiff or plaintiffs or when 
a settlement or final judgment is entered therein, such dismissal, 
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settlement, or final judgment shall be indicated on the face of the lis 
pendens record by the clerk of the superior court of each county where 
the lis pendens is recorded; and the book and page of the records where 


the final order or judgment is found shall also be indicated on the lis 


pendens record by the clerk. 


History. 
Ga. L. 1939, p. 345, § 3. 


JUDICIAL DECISIONS 


Removal of nonrecordable lis pen- 
dens. — Although O.C.G.A. § 44-14-612 
provides means for recording the removal 
of a properly filed notice of lis pendens, a 
lis pendens not entitled to be recorded 
may be removed by court order by means 
and for causes other than those prescribed 
in that section. Hill v. L/A Met. Corp., 234 
Ga. 341, 216 S.E.2d 97, 1975 Ga. LEXIS 
1126 (1975). 

Cancelling notice of lis pendens. — 
Although a trial court improperly consid- 
ered the merits of certain out-of-state liti- 
gation in determining that a lis pendens 
required cancellation, the cancellation 
was upheld as the out-of-state court no 
longer had subject matter jurisdiction 
over the Georgia property. Boca Petroco, 
Inc. v. Petroleum Realty II, LLC, 292 Ga. 
App. 833, 666 S.E.2d 12, 2008 Ga. App. 
LEXIS 663 (2008), aff'd, 285 Ga. 487, 678 
S.E.2d 330, 2009 Ga. LEXIS 303 (2009). 

Although O.C.G.A. § 44-14-612 now di- 
rects the clerk to indicate on the face of 
the recorded lis pendens notice a dis- 
missal, settlement, or final judgment en- 
tered in the underlying action, no reversal 


was required based on the clerk’s failure 
to do so because, following the appeal, the 
judgment releasing the lis pendens was 
final and no further appeal was possible. 
Therefore, any error was harmless. Arko 
v. Cirou, 305 Ga. App. 790, 700 S.E.2d 604, 
2010 Ga. App. LEXIS 749 (2010), cert. 
denied, No. S10C2080, 2011 Ga. LEXIS 
356 (Ga. Apr. 26, 2011). 

Slander of title. — Summary judg- 
ment was properly granted to real prop- 
erty buyers in an action by the sellers, 
alleging slander of title under O.C.G.A. 
§ 51-9-11, as the sellers failed to assert 
actionable claims where lis pendens filed 
against the property were proper and 
privileged under O.C.G.A. § 51-5-8; fur- 
ther, any failure to remove or properly 
mark the lis pendens pursuant to 
O.C.G.A. § 44-14-612 after the sellers vol- 
untarily dismissed the claim did not form 
the basis of a slander of title claim against 
the buyers. Exec. Excellence, LLC v. Mar- 
tin Bros. Invs., LLC, 309 Ga. App. 279, 
710 S.E.2d 169, 2011 Ga. App. LEXIS 317 
(2011), cert. denied, No. $11C1305, 2011 
Ga. LEXIS 758 (Ga. Oct. 3, 2011). 


RESEARCH REFERENCES 


Am. Jur. 2d. 

51 Am. Jur. 2d, Lis Pendens, §§ 46, 58. 
C.J.S. 

54 C.J.S., Lis Pendens, § 24 et seq. 
ALR. 

Statute requiring filing of formal notice 


of lis pendens in certain classes of cases as 
affecting common-law doctrine of lis pen- 
dens in other cases, 10 A.L.R. 306. 


44-14-613. Effect of article on other laws. 


(a) This article shall in no way affect or alter the laws of this state 


with respect to personal property. 
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(b) This article shall in no way affect or alter the laws of this state 
with respect to judgments, executions, and attachments; the liens they 
create; their enforceability; the recording of executions in general 
execution dockets; the notice given by the recording; or otherwise. 


History. 
Ga. L. 1939, p. 345, §§ 4, 5; Ga. L. 1982, 
p. 3, § 44. 
RESEARCH REFERENCES 
Am. Jur. 2d. ALR. 
51Am. Jur. 2d, Lis Pendens, §§ 5, 6, 21. Necessity of filing notice of lis pendens 
C.J.S. in suit to foreclose mortgage or deed of 
54 C.J.S., Lis Pendens, § 10. trust, 138 A.L.R. 1454. 
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CHAPTER 15 
UNIFORM PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS 

Sec. Sec. 

44-15-1. Short title. 44-15-5. Delegation of management 

44-15-2. Definitions. of funds. 

44-15-3. Considerations and stan- 44-15-6. Modification of restrictions. 
dard of conduct for institu- 44-15-7. Compliance with provisions; 
tions receiving gifts. effective date. 

44-15-4. Management of institu- 44-15-8. Uniformity with law of 
tional funds for endowment. other states. 

Cross references. current chapter. The former chapter con- 

Nonprofit corporations generally, § 14- sisted of Code Sections 44-15-1 through 

3-101 et seq. 44-15-9, relating to management of insti- 

Editor’s notes. tutional funds, and was based on Ga. L. 


Ga. L. 2008, p. 149, § 1, effective July 1, 1984, p. 831, § 1; Ga. L. 1985, p. 149, 
2008, repealed the Code sections formerly § 44; Ga. L. 1990, p. 1471, § 3. 
codified at this chapter and enacted the 


RESEARCH REFERENCES 


Am. Jur. 2d. 
15 Am. Jur. 2d, Charities, § 100. 


44-15-1. Short title. 


This chapter shall be known and may be cited as the “Uniform 
Prudent Management of Institutional Funds Act.” 


History. guardianships, and fiduciary administra- 
Code 1981, § 44-15-1, enacted by Ga. L. tion, see 60 Mercer L. Rev. 417 (2008). 
2008, p. 149, § 1/HB 972. 
Law reviews. 
For survey article on wills, trusts, 


44-15-2. Definitions. 
As used in this chapter, the term: 


(1) “Charitable purpose” means the relief of poverty, the advance- 
ment of education or religion, the promotion of health, the promotion 
of a governmental purpose, or any other purpose the achievement of 
which is beneficial to the community. 


(2) “Endowment fund” means an institutional fund, or any part 
thereof, that, under the terms of a gift instrument, is not wholly 
expendable by the institution on a current basis. The term shall not 
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include assets that an institution designates as an endowment fund 
for its own use. 


(3) “Gift instrument” means a record or records, including an 
institutional solicitation, under which property is granted to, trans- 
ferred to, or held by an institution as an institutional fund. 


(4) “Institution” means: 


(A) A person, other than an individual, organized and operated 
exclusively for charitable purposes; 


(B) A government or governmental subdivision, agency, or in- 
strumentality, to the extent that it holds funds exclusively for a 
charitable purpose; and 


(C) Atrust that had both charitable and noncharitable interests, 
after all noncharitable interests have terminated. 


(5) “Institutional fund” means a fund held by an institution 
exclusively for charitable purposes. The term shall not include: 


(A) Program related assets; 


(B) A fund held for an institution by a trustee that is not an 
institution; or 


(C) Afund in which a beneficiary who is not an institution has an 
interest, other than an interest that could arise upon violation or 
failure of the purposes of the fund. 


(6) “Person” means an individual, corporation, business trust, 
estate, trust, partnership, limited liability company, association, joint 
venture, public corporation, government or governmental subdivi- 
sion, agency, or instrumentality, or any other legal or commercial 
entity. 


(7) “Program related asset” means an asset held by an institution 
primarily to accomplish a charitable purpose of the institution and 
not primarily for investment. 


(8) “Record” means information that is inscribed on a tangible 
medium or that is stored in an electronic or other medium and is 
retrievable in perceivable form. 

History. 
Code 1981, § 44-15-2, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 


44-15-3. Considerations and standard of conduct for institu- 
tions receiving gifts. 


(a) Subject to the intent of a donor expressed in a gift instrument or 
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any express written agreement between the donor and the institution, 
an institution, in managing and investing an institutional fund, shall 
consider the charitable purposes of the institution and the purposes of 
the institutional fund. 


(b) In addition to complying with the duty of loyalty imposed by law 
other than this chapter, each person responsible for managing and 
investing an institutional fund shall manage and invest such fund in 
good faith and with the care an ordinarily prudent person in a like 
position would exercise under similar circumstances, considering the 
purposes, terms, distribution requirements, and other circumstances of 
the institutional fund. 


(c) In managing and investing an institutional fund, an institution: 


(1) May incur only costs that are appropriate and reasonable in 
relation to the assets, the purposes of the institution and the 
institutional fund, and the skills reasonably available to the institu- 
tion; and 


(2) Shall make a reasonable effort to verify facts relevant to the 
management and investment of such fund. 


(d) An institution may pool two or more institutional funds for 
purposes of management and investment. 


(e) Except as otherwise provided by a gift instrument, the following 
rules apply: 


(1) In managing and investing an institutional fund, the following 
factors, if relevant, shall be considered: 


(A) General economic conditions; 
(B) The possible effect of inflation or deflation; 


(C) The expected tax consequences, if any, of investment deci- 
sions or strategies; 


(D) The role that each investment or course of action plays 
within the overall investment portfolio of such fund; 


(E) The expected total return from income and the appreciation 
of investments; 


(F) Other resources of the institution; 


(G) The needs of the institution and such fund to make distri- 
butions and to preserve capital; and 


(H) An asset’s special relationship or special value, if any, to the 
charitable purposes of the institution or to the donor; 


(2) Management and investment decisions about an individual 
asset shall not be made in isolation but rather in the context of the 
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institutional fund’s portfolio of investments as a whole and as a part 
of an overall investment strategy having risk and return objectives 
reasonably suited to the institutional fund and to the institution; 


(3) An institution may invest in any kind of property or type of 
investment consistent with this Code section; 


(4) An institution shall reasonably manage the risk of concen- 
trated holdings of assets by diversifying the investments of the 
institutional fund or by using some other appropriate mechanism, 
except as provided in this paragraph, as follows: 


(A) The duty imposed by this paragraph shall not apply if the 
institution reasonably determines that, because of special circum- 
stances, or because of the specific purposes, terms, distribution 
requirements, and other circumstances of the institutional fund, 
the purposes of such fund are better served without complying with 
the duty. For purposes of this paragraph, special circumstances 
shall include an asset’s special relationship or special value, if any, 
to the charitable purposes of the institution or to the donor; 


(B) No person responsible for managing and investing an insti- 
tutional fund shall be liable for failing to comply with the duty 
imposed by this paragraph to the extent that the terms of the gift 
instrument or express written agreement between the donor and 
the institution limits or waives the duty; and 


(C) The governing board of an institution may retain property 
contributed by a donor to an institutional fund for as long as the 
governing board deems advisable; 


(5) Within a reasonable time after receiving property, an institu- 
tion shall make and carry out decisions concerning the retention or 
disposition of the property or to the rebalancing of a portfolio, in order 
to bring the institutional fund into compliance with the purposes, 
terms, and distribution requirements of the institution or the insti- 
tutional fund as necessary to meet other circumstances of the 
institution or the institutional fund and the requirements of this 
chapter; and 


(6) A person that has special skills or expertise, or is selected in 
reliance upon the person’s representation that such person has 
special skills or expertise, has a duty to use those skills or expertise 
in managing and investing institutional funds. 


History. 


Code 1981, § 44-15-3, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 
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44-15-4, Management of institutional funds for endowment. 


(a) Subject to the intent of a donor expressed in the gift instrument 
or to any express written agreement between a donor and an institu- 
tion, an institution may appropriate for expenditure or accumulate 
assets of an endowment fund as the institution determines shall be 
prudent for the uses, benefits, purposes, and duration for which the 
endowment fund is established. Unless stated otherwise in the gift 
instrument, the assets in an endowment fund shall be donor restricted 
assets until appropriated for expenditure by the institution. In making 
a determination to appropriate or accumulate assets, the institution 
shall act in good faith, with the care that an ordinarily prudent person 
in a like position would exercise under similar circumstances, and shall 
consider, if relevant, the following factors: 


(1) The duration and preservation of the endowment fund; 
(2) The purposes of the institution and the endowment fund; 
(3) General economic conditions; 

(4) The possible effect of inflation or deflation; 


(5) The expected total return from income and the appreciation of 
investments; 


(6) Other resources of the institution; and 


(7) The investment policy of the institution. 


(b) To limit the authority to appropriate assets for expenditure or 
accumulation under subsection (a) of this Code section, a gift instru- 
ment shall specifically state the limitation. 


(c) Terms in a gift instrument designating a gift as an endowment, or 
a direction or authorization in the gift instrument to use only income, 
interest, dividends, or rents, issues, or profits, or to preserve the 
principal intact, or other words of similar meaning shall: 


(1) Create an endowment fund of permanent duration, unless 
otherwise provided by the gift instrument for limiting the duration of 
such fund; and 


(2) Not otherwise limit the authority to appropriate assets for 
expenditure or accumulation under subsection (a) of this Code 
section. 


History. 
Code 1981, § 44-15-4, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 
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44-15-5. Delegation of management of funds. 


(a) Subject to any specific limitation set forth in a gift instrument or 
in law other than this chapter, an institution may delegate to an 
external agent the management and investment of an institutional 
fund to the extent that an institution could prudently delegate under 
the circumstances. An institution shall act in good faith, with the care 
that an ordinarily prudent person in a like position would exercise 
under similar circumstances, in: 


(1) Selecting an agent; 


(2) Establishing the scope and terms of the delegation, consistent 
with the purposes of the institution and the institutional fund; and 


(3) Periodically reviewing the agent’s actions in order to monitor 
the agent’s performance and compliance with the scope and terms of 
the delegation. 


(b) In performing a delegated function, an agent owes a duty to the 
institution to exercise reasonable care to comply with the scope and 
terms of the delegation. 


(c) An institution that complies with subsection (a) of this Code 
section shall not be liable for the decisions or actions of an agent for the 
performance of a delegated function. 


(d) By accepting the delegation of a management or investment 
function from an institution that is subject to the laws of this state, an 
agent submits to the jurisdiction of the courts of this state in all 
proceedings arising from or related to the delegation or the performance 
of the delegated function. 


(e) An institution may delegate management and investment func- 
tions to its committees, officers, or employees as otherwise authorized 
by law. 


History. 
Code 1981, § 44-15-5, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 


44-15-6. Modification of restrictions. 


(a) If the donor or a donor’s designee consents in a record, an 
institution may release or modify, in whole or in part, a restriction 
contained in a gift instrument on the management, investment, or 
purpose of an institutional fund. A release or modification may not 
allow an institutional fund to be used for a purpose other than a 
charitable purpose of the institution. 


(b) The court, upon application of an institution, may modify a 
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restriction contained in a gift instrument regarding the management or 
investment of an institutional fund if the restriction has become 
impracticable or wasteful, if it impairs the management or investment 
of such fund, or if, because of circumstances not anticipated by the 
donor, a modification of a restriction will further the purposes of such 
fund. The institution shall notify the Attorney General of the applica- 
tion, and the Attorney General shall be given an opportunity to be 
heard. To the extent practicable, any modification shall be made in 
accordance with the donor’s probable intention. 


(c) If a particular charitable purpose or a restriction contained in a 
gift instrument on the use of an institutional fund becomes unlawful, 
impracticable, impossible to achieve, or wasteful, the court, upon 
application of an institution, may modify the purpose of such fund or 
the restriction on the use of such fund in a manner consistent with the 
charitable purposes expressed in the gift instrument. The institution 
shall notify the Attorney General of the application, and the Attorney 
General shall be given an opportunity to be heard. 


(d) If an institution determines that a restriction contained in a gift 
instrument on the management, investment, or purpose of an institu- 
tional fund is unlawful, impracticable, impossible to achieve, or waste- 
ful, the institution, 60 days after notification to the Attorney General, 
may release or modify the restriction, in whole or part, if: 


(1) The institutional fund subject to the restriction has a total 
value of less than $100,000.00; 


(2) More than 20 years have elapsed since the institutional fund 
was established; and 


(3) The institution uses the property in a manner consistent with 
the charitable purposes expressed in the gift instrument. 


History. 
Code 1981, § 44-15-6, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 


44-15-7. Compliance with provisions; effective date. 


Compliance with this chapter shall be determined in light of the facts 
and circumstances existing at the time a decision is made or action is 
taken, and not by hindsight. This chapter applies to institutional funds 
existing on or established after July 1, 2008. As applied to institutional 
funds existing on July 1, 2008, this chapter governs only decisions made 
or actions taken on or after that date. This chapter shall not authorize 
electronic delivery of any legally required notice. 
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History. 
Code 1981, § 44-15-7, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 


44-15-8. Uniformity with law of other states. 


In applying and construing this uniform act, consideration shall be 
given to the need to promote uniformity of the law with respect to its 
subject matter among states that enact it. 


History. 


Code 1981, § 44-15-8, enacted by Ga. L. 
2008, p. 149, § 1/HB 972. 
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CHAPTER 16 
UNIFORM ENVIRONMENTAL COVENANTS 


Sec. Sec. 

44-16-1. Short title. 44-16-9. Limitation of environmental 

44-16-2. Definitions. covenant. 

44-16-3. Holders of environmental 44-16-10. Amendment or termination; 
covenants; rights of agency; interest in environmental 
rules. covenant not affected by 

44-16-4. Requirements for environ- amendment; role of court. 
mental covenant. 44-16-11. Liability for violation and 

44-16-5. Enforcement of environ- enforcement of environmen- 
mental convenant. tal covenant. 

44-16-6. Environmental covenant re- 44-16-12. Maintenance of registry. 
strictions. : 44-16-13. Rules and regulations; fees. 

44-16-7. Validation of environmental 44-16-14. Electronic signatures and 
covenant. delivery. 

44-16-8. Recording of amendments 


or termination of environ- 
mental convenant. 


44-16-1. Short title. 


This chapter may be known as and may be cited as the “Uniform 
Environmental Covenants Act.” 


History. 
Code 1981, § 44-16-1, enacted by Ga. L. 
2008, p. 1168, § 1/HB 11382. 


44-16-2. Definitions. 
As used in this chapter, the term: 


(1) “Activity and use limitations” means restrictions or obligations 
created under this chapter with respect to real property. 


(2) “Agency” means the Environmental Protection Division of the 
Department of Natural Resources or any federal agency that deter- 
mines or approves the environmental response project pursuant to 
which the environmental covenant is created. 


(3) “Common interest community” means a condominium, coop- 
erative, or other real property with respect to which a person, by 
virtue of the person’s ownership of a parcel of real property, is 
obligated to pay property taxes or insurance premiums, or for 
maintenance, or improvement of other real property described in a 
recorded covenant that creates the common interest community. 


(4) “Environmental covenant” means a servitude arising under an 
environmental response project that imposes activity and use limi- 
tations. 
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(5) “Environmental response project” means a plan or work per- 
formed for environmental remediation of real property and con- 
ducted: 


(A) Under a federal or state program governing environmental 
remediation of real property; 


(B) Incident to closure of a solid or hazardous waste manage- 
ment unit, if the closure is conducted with approval of an agency; or 


(C) Under a state voluntary clean-up program. 


(6) “Holder” means the grantee of an environmental covenant as 
specified in subsection (a) of Code Section 44-16-3. 


(7) “Person” means an individual, corporation, business trust, 
estate, trust, partnership, limited liability company, association, joint 
venture, public corporation, government, political subdivision, 
agency, or instrumentality, or any other legal or commercial entity. 


(8) “Record” means information that is inscribed on a tangible 
medium or that is stored in an electronic or other medium and is 
retrievable in perceivable form. 


History. 
Code 1981, § 44-16-2, enacted by Ga. L. 
2008, p. 1168, § 1/HB 11382. 


44-16-83. Holders of environmental covenants; rights of agency; 
rules. 


(a) Any person, including a person that owns an interest in the real 
property, the agency, or a municipality, county, consolidated govern- 
ment, or other unit of local government, may be a holder. An environ- 
mental covenant may identify more than one holder. The interest of a 
holder shall be an interest in real property. 


(b) Aright of an agency under this chapter or under an environmen- 
tal covenant, other than a right as a holder, shall not be considered an 
interest in real property. 


(c) An agency shall be bound by any obligation it assumes in an 
environmental covenant, but an agency shall not assume obligations 
merely by signing an environmental covenant. Any other person that 
signs an environmental covenant shall be bound by the obligations the 
person assumes in the covenant, but signing the covenant shall not 
change obligations, rights, or protections granted or imposed under law. 


(d) The following rules apply to interests in real property in existence 
at the time an environmental covenant is created or amended: 


(1) An interest that has priority under other law shall not be 
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affected by an environmental covenant unless the person that owns 
the interest subordinates that interest to the covenant; 


(2) The provisions of this chapter shall not require a person that 
owns a prior interest to subordinate that interest to an environmen- 
tal covenant or to agree to be bound by the covenant; 


(3) A subordination agreement may be contained in an environ- 
mental covenant covering real property or in a separate record. If the 
environmental covenant covers commonly owned property in a com- 
mon interest community, the record may be signed by any person 
authorized by the governing board of the owners’ association; and 


(4) An agreement by a person to subordinate a prior interest to an 
environmental covenant affects the priority of that person’s interest 
but shall not by itself impose any affirmative obligation on the person 
with respect to the environmental covenant. 


History. 
Code 1981, § 44-16-3, enacted by Ga. L. 
2008, p. 1168, § 1/HB 1132. 


44-16-4, Requirements for environmental covenant. 


(a) An environmental covenant shall: 


(1) State that the instrument is an environmental covenant ex- 
ecuted pursuant to this chapter; 


(2) Contain a legally sufficient description of the real property 
subject to the covenant and the name of the owner of the fee simple 
of the real property subject to such covenant at the time such 
covenant is executed; 


(3) Describe the activity and use limitations on the real property; 

(4) Identify every holder; 

(5) Be signed by the agency, every holder, and, unless waived by 
the agency, every owner of the fee simple of the real property subject 
to such covenant; and 

(6) Identify the name and location of any administrative record for 


the environmental response project reflected in the environmental 
covenant. 


(b) In addition to the information required by subsection (a) of this 
Code section, an environmental covenant may contain other informa- 
tion, restrictions, and requirements agreed to by the persons who 
signed it, including any: 


(1) Requirements for notice following transfer of a specified inter- 
est in, or concerning proposed changes in use of, applications for 


892 


44-16-4 UNIFORM ENVIRONMENTAL COVENANTS 44-16-5 


building permits for, or proposals for any site work affecting the 
contamination on, the property subject to the covenant; 


(2) Requirements for periodic reporting describing compliance 
with the covenant; 


(3) Rights of access to the property granted in connection with 
implementation or enforcement of the covenant; 


(4) A brief narrative description of the contamination and remedy, 
including the contaminants of concern, the pathways of exposure, 
limits on exposure, and the location and extent of the contamination; 


(5) Limitation on amendment or termination of the covenant in 
addition to those contained in Code Sections 44-16-9 and 44-16-10; 
and 


(6) Rights of the holder in addition to the right to enforce the 
covenant pursuant to Code Section 44-16-11. 


(c) In addition to other conditions for its approval of an environmen- 
tal covenant, the agency may require those persons specified by the 
agency who have interests in the real property to sign the covenant. 


(d) The agency shall not sign the environmental covenant without 
confirming that the people or entities listed in paragraphs (1) through 
(6) of subsection (a) of Code Section 44-16-7 have been served with a 
copy of the proposed final text of the environmental covenant at least 30 
days prior to the agency signing such covenant. 


History. 
Code 1981, § 44-16-4, enacted by Ga. L. 
2008, p. 1168, § 1/HB 11382. 


44-16-5. Enforcement of environmental convenant. 
(a) An environmental covenant that complies with this chapter runs 
with the land. 


(b) An environmental covenant that is otherwise effective shall be 
valid and enforceable even if: 


(1) It is not appurtenant to an interest in real property; 


(2) It can be or has been assigned to a person other than the 
original holder; 


(3) Itis not of a character that has been recognized traditionally at 
common law; 


(4) It imposes a negative burden; 
(5) It imposes an affirmative obligation on a person having an 
interest in the real property or on the holder; 
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(6) The benefit or burden does not touch or concern real property; 
(7) There is no privity of estate or contract; 
(8) The holder dies, ceases to exist, resigns, or is replaced; or 


(9) The owner of an interest subject to the environmental covenant 
and the holder are the same person. 


(c) An instrument that creates restrictions or obligations with re- 
spect to real property that would qualify as activity and use limitations 
except for the fact that the instrument was recorded before July 1, 2008, 
shall not be invalid or unenforceable because of any of the limitations 
on enforcement of interests described in subsection (b) of this Code 
section or because it was identified as an easement, servitude, deed 
restriction, or other interest. This chapter shall not apply in any other 
respect to such an instrument. 


(d) This chapter shall not invalidate or render unenforceable any 
interest, whether designated as an environmental covenant or other 
interest, that is otherwise enforceable under the law of this state. 


History. 2008, “July 1, 2008” was substituted for 
Code 1981, § 44-16-5, enacted by Ga. L. “the effective date of this chapter” in the 
2008, p. 1168, § 1/HB 1132; Ga. L. 2019, first sentence of subsection (c). 
p. 1056, § 44/SB 52. 
Code Commission notes. 
Pursuant to Code Section 28-9-5, in 


44-16-6. Environmental covenant restrictions. 


This chapter shall not authorize a use of real property that is 
otherwise prohibited by zoning, by ordinance, by local law, by general 
law, or by a recorded instrument that has priority over the environmen- 
tal covenant. An environmental covenant may prohibit or restrict uses 
of real property which are otherwise authorized by zoning, by ordi- 
nance, by local law, or by general law. 


History. 
Code 1981, § 44-16-6, enacted by Ga. L. 
2008, p. 1168, § 1/HB 1132. 


44-16-7. Validation of environmental covenant. 


(a) A copy of an environmental covenant shall be provided in the 
manner required by the agency and shall establish proof of service to: 


(1) Each person that signed the covenant; 


(2) Each person holding a recorded interest in the real property 
subject to the covenant; 
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(3) Each person in possession of the real property subject to the 
covenant; 


(4) Each municipality, county, consolidated government, or other 
unit of local government in which real property subject to the 
covenant is located; 


(5) Each owner in fee simple whose property abuts the property 
subject to the environmental covenant; and 


(6) Any other person the agency requires. 


(b) The validity of an environmental covenant shall not be affected 
by failure to provide a copy of the covenant as required under this Code 
section. 


History. 
Code 1981, § 44-16-7, enacted by Ga. L. 
2008, p. 1168, § 1/HB 11382. 


44-16-8. Recording of amendments or termination of environ- 
mental convenant. 


(a) An environmental covenant and any amendment or termination 
of the covenant shall be recorded in every county in which any portion 
of the real property subject to the covenant is located. For purposes of 
indexing, a holder shall be treated as a grantee. 


(b) Except as otherwise provided in subsection (c) of Code Section 
44-16-9, an environmental covenant shall be subject to the laws of this 
state governing recording and priority of interests in real property. 


History. 
Code 1981, § 44-16-8, enacted by Ga. L. 
2008, p. 1168, § 1/HB 1132. 


44-16-9. Limitation of environmental covenant. 
(a) An environmental covenant shall be perpetual, which shall be 
stated in such covenant, unless it is: 


(1) By its terms limited to a specific duration or terminated by the 
occurrence of a specific event; 


(2) Terminated by consent pursuant to Code Section 44-16-10; 
(3) Terminated pursuant to subsection (b) of this Code section; 


(4) Terminated by foreclosure of an interest that has priority over 
the environmental covenant; or 


(5) Terminated or modified in an eminent domain proceeding, but 
only if: 
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(A) The agency that signed the covenant is a party to the 
proceeding; 


(B) All persons identified in subsections (a) and (b) of Code 
Section 44-16-10 are given notice of the pendency of the proceeding; 
and 


(C) The court determines, after hearing, that the termination or 
modification will not adversely affect human health or the environ- 
ment. 


(b) If the agency that signed an environmental covenant has deter- 
mined that the intended benefits of the covenant can no longer be 
realized, a court, under the doctrine of changed circumstances, in an 
action in which all persons identified in subsections (a) and (b) of Code 
Section 44-16-10 have been given notice, may terminate the covenant or 
reduce its burden on the real property subject to the covenant. The 
agency’ determination or its failure to make a determination upon 
request of the current owner of the fee simple of the real property or by 
any affected member of the public shall be subject to review pursuant to 
Article 1 of Chapter 13 of Title 50, the “Georgia Administrative 
Procedure Act.” 


(c) Except as otherwise provided in subsections (a) and (b) of this 
Code section, an environmental covenant may not be extinguished, 
limited, or impaired through issuance of a tax deed, foreclosure of a tax 
lien, or application of the doctrine of adverse possession, prescription, 
abandonment, waiver, lack of enforcement, or acquiescence, or a similar 
doctrine. 


(d) An environmental covenant may not be extinguished, limited, or 
impaired by application of Code Sections 44-5-60 and 44-5-168. 


History. 2008, p. 1168, § 1/HB 1132; Ga. L. 2019, 
Code 1981, § 44-16-9, enacted by Ga. L. p. 1056, § 44/SB 52. 


44-16-10. Amendment or termination; interest in environmental 
covenant not affected by amendment; role of court. 


(a) An environmental covenant may be amended or terminated by 
consent only if the amendment or termination is signed by: 
(1) The agency; 


(2) The current owner of the fee simple of the real property subject 
to the covenant; 


(3) Each person that originally signed the covenant, unless the 
person waived in a signed record the right to consent or a court finds 
that the person no longer exists or cannot be located or identified with 
the exercise of reasonable diligence; and 
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(4) Except as otherwise provided in paragraph (2) of subsection (d) 
of this Code section, the holder. 


(b) If an interest in real property is subject to an environmental 
covenant, the interest shall not be affected by an amendment of the 
covenant unless the current owner of the interest consents to the 
amendment or has waived in a signed record the right to consent to 
amendments. 


(c) Except for an assignment undertaken pursuant to a governmen- 
tal reorganization, assignment of an environmental covenant to a new 
holder shall be an amendment. 


(d) Except as otherwise provided in an environmental covenant: 


(1) A holder may not assign its interest without consent of the 
other parties; and 


(2) A holder may be removed and replaced by agreement of the 
other parties specified in subsection (a) of this Code section. 


(e) Acourt of competent jurisdiction may fill a vacancy in the position 
of holder. 


History. 
Code 1981, § 44-16-10, enacted by Ga. 
L. 2008, p. 1168, § 1/HB 1132. 


44-16-11. Liability for violation and enforcement of environ- 
mental covenant. 


(a) A civil action for injunctive or other equitable relief for violation 
of an environmental covenant may be maintained by: 
(1) A party to the covenant; 
(2) The agency; 


(3) Any person to whom the covenant expressly grants power to 
enforce; 


(4) Any owner in fee simple whose property abuts the property 
subject to the environmental covenant, if harm occurs or is reason- 
ably likely to occur; 


(5) Aperson whose interest in the real property or whose collateral 
or liability may be affected by the alleged violation of the covenant; or 


(6) A municipality, county, consolidated government, or other unit 
of local government in which the real property subject to the covenant 
is located. 


(b) This chapter shall not limit the regulatory authority of the agency 
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under law other than with respect to an environmental response 
project. 


(c) A person shall not be responsible for or subject to liability for 
environmental remediation solely because such person has the right to 
enforce an environmental covenant. 


History. 
Code 1981, § 44-16-11, enacted by Ga. 
L. 2008, p. 1168, § 1/HB 1132. 


44-16-12. Maintenance of registry. 


The agency may establish and maintain a registry that contains all 
environmental covenants and any amendment or termination of such 
covenants. The registry may also contain any other information con- 
cerning environmental covenants and the real property subject to them 
which the agency considers appropriate. The registry, if established, 
shall be a public record for purposes of Article 4 of Chapter 18 of Title 
50. 


History. 
Code 1981, § 44-16-12, enacted by Ga. 
L. 2008, p. 1168, § 1/HB 1132. 


44-16-13. Rules and regulations; fees. 


The agency may establish rules and regulations for implementing 
this chapter and may provide for fees for utilizing this chapter. 


History. 
Code 1981, § 44-16-13, enacted by Ga. 
L. 2008, p. 1168, § 1/HB 1132. 


44-16-14, Electronic signatures and delivery. 


This chapter modifies, limits, or supersedes the federal Electronic 
Signatures in Global and National Commerce Act (15 U.S.C. Section 
7001 et seq.) but shall not modify, limit, or supersede Section 101 of 
such Act (15 U.S.C. Section 7001(a)) or authorize electronic delivery of 
any of the notices described in Section 103 of such Act (15 U.S.C. 
Section 7003(b)). 


History. 
Code 1981, § 44-16-14, enacted by Ga. 
L. 2008, p. 1168, § 1/HB 1132. 
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ABANDONED MOBILE HOME ACT. 
Generally, §§44-7-110 to 44-7-119. 
Short title of act, §44-7-110. 


ABANDONED MOBILE HOMES, 
§§44-7-110 to 44-7-119. 
Abandoned mobile home act. 
Short title of act, §44-7-110. 
Appointment of local government 
agent not mandated by 
provisions, §44-7-119. 
Assessment of abandoned homes, 
§44-7-118. 
Definitions, §44-7-112. 
Derelict homes. 
Definition of derelict, §44-7-112. 
Hearings on findings of derelict homes, 
§44-7-114. 
Orders finding home derelict and 
authorizing disposition, §44-7-114. 
Posting notice of homes found to be 
derelict, §44-7-113. 
Disposition. 

Definition of dispose, §44-7-112. 
Order authorizing disposition of 
derelict home, §44-7-114. 

Foreclosure of liens, §44-7-115. 
Legislative findings and intent, 
§44-7-111. 
Liens. 
Foreclosure of liens, §44-7-115. 
Intact homes, landowner liens, 
§44-7-113. 

Local government agents. 
Appointment not mandated by 
provisions, §44-7-119. 

Assessment of abandoned homes, 
§44-7-113. 
Defined, §44-7-112. 
Public sales. 
Defined, §44-7-116. 
Documentation for purchaser, 
§44-7-118. 
Misdemeanor for noncompliance with 
provisions, §44-7-116. 
Procedure, §44-7-116. 
Proceeds. 
Clerk’s role in management of 
proceeds, §44-7-117. 


ABANDONED MOBILE HOMES 
—Cont’d 
Public sales —Cont’d 
Proceeds —Cont’d 
Disposition, §44-7-116. 
Purpose of provisions, §44-7-111. 
Short title of act, §44-7-110. 


ABANDONMENT. 
Cemeteries and burial grounds. 
Forfeiture of cemetery lots, §44-5-211. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
Easements. 
Loss by abandonment, §44-9-6. 
Private ways. 
Failure to maintain, §44-9-45. 
Nonpayment of compensation 
assessed by jury, §44-9-47. 
Timber tramways, §44-9-92. 
Fixtures. 
Trade fixtures erected by tenant 
remaining after term, §44-7-12. 
Holes. 
Abatement of hazard from abandoned 

well or hole, §44-1-14. 

Landlord and tenant. 
Trade fixtures erected by tenant 

remaining after term, §44-7-12. 

Mobile homes, §§44-7-110 to 44-7-119. 
Motor vehicles. 
Abandoned vehicles. 
Unclaimed property act. 

Excess funds after sale of 
abandoned vehicle, 
disposition, §44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 
Private ways. 
Failure to maintain, §44-9-45. 
Nonpayment of compensation assessed 
by jury, §44-9-47. 
Safe-deposit boxes. 
Rent due. 
Abandonment of contents, 
§44-12-209. 
Timber tramways, §44-9-92. 
Trade fixtures erected by tenant 
remaining after term, §44-7-12. 
Unclaimed property. 
Disposition of unclaimed property, 
§§44-12-190 to 44-12-238. 
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ABANDONMENT —Cont’d 
Wells or holes. 
Abatement of hazard from, §44-1-14. 


ABSCONDERS AND ABSENTEES. 
Mechanics’ and materialmen’s liens. 
Enforcement, §44-14-361.1. 


ABSTRACTS OF TITLE. 
Ejectment. 
Annexation of title abstract to petition, 
§44-11-12. 
Land registration. 
Examiners. 
Report of examiner. 
Contents, §44-2-103. 
Petition. 
Contents, §44-2-64. 


ACCELERATION. 
Conveyances to secure debt and 
bills of sale. 

Reversion. 

Withdrawal of foreclosure 
proceedings after acceleration of 
maturity of indebtedness, 
§44-14-85. 

Mortgages. 

Practices prohibited in connection with 
certain residential real estate 
transactions, §44-14-5. 

Residential real estate transactions. 

Prohibited practices in connection 
with. 

Lenders having security interest in 
real property, §44-14-5. 


ACCEPTORS. 

Liens, §44-14-400. 
Priorities, §44-14-400. 
Satisfaction, §44-14-405. 


ACCIDENTS. 
Grants of land from state. 
Accident by officers of state. 
Grounds for setting aside, §44-5-11. 
Real property. 
Grants of land from state. 
Accident by officers of state. 
Grounds for setting aside, 
§44-5-11. 


ACCOUNTS AND ACCOUNTING. 
Landlord and tenant. 
Security deposits. 
Placement in trust in escrow 
account, §44-7-31. 
Surety bond in lieu of escrow 
account, §44-7-32. 


ACCOUNTS AND ACCOUNTING 
—Cont’d 
Land registration assurance fund. 
Separate account, §44-2-191. 
Security deposits held by landlord 
for tenant. 
Placement in trust in escrow account, 
§44-7-31. 
Surety bond in lieu of escrow 
account, §44-7-32. 
Tenant in common. 
Accounting to cotenant, §44-6-121. 
Unequal share of rents or profits, 
§44-6-122. 
Transfers to minors. 
Accounting by custodian, §44-5-129. 


ACCRETIONS. 
Nonnavigable streams, §44-8-2. 
Nonnavigable tidewaters, §44-8-6. 


ACKNOWLEDGMENTS. 
Bills of sale to secure debt. 
Out-of-state bills, §44-14-62. 
Conveyances to secure debt. 
Out-of-state deeds to secure debt, 
§44-14-62. 
Forms. 
Land registration. 
Acknowledgment of service, 
§44-2-224. 
Land registration. 
Service of process, §44-2-224. 
Waiver of notice or service, §44-2-70. 
Mortgages, §44-14-33. 
Executed outside state, §44-14-34. 
Recordation, §§44-2-14 to 44-2-17, 
44-2-21. 
Effect of acknowledgment subsequent 
to execution, §44-2-16. 
Officers authorized to attest, §44-2-15. 
Validity or attestation by officer 
appearing to have no 
jurisdiction, §44-2-17. 
Deeds to realty or personalty 
executed out of state, 
§44-2-21. 
Out of state deeds to realty or 
personalty, §44-2-21. 
Requirement for recordation, §44-2-14. 
Service of process. 
Land registration, §44-2-224. 
Waiver of notice or service, §44-2-70. 
Transfers to minors. 
Custodian’s written acknowledgment 
of delivery, §44-5-118. 
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ACTING IN CONCERT. 
Common promotional plans defined, 
§44-3-2. 


ACTIONS. 
Anatomical gifts. 

Immunity of persons acting in good 

faith, §44-5-156. 
Bailments. 

Act of God or contract exception 
available as defense, §44-12-45. 

Burden on bailee after loss, §44-12-44. 

Contracts of hiring. 

Conversion by bailor, §44-12-65. 
Rights of action of hirer and bailor, 
§44-12-69. 

Loans of property. 

Interference with borrower’s 
possession, §44-12-114. 

Performance as condition precedent to 
action upon contract, §44-12-41. 

Violations of rights of bailee in bailed 
property, §44-12-42. 

Bonds for title. 
Breach. 
Measure of damages, §44-5-67. 
Breach of contract. 
Bailments. 
Contracts of hiring. 
Effect of breach, §44-12-65. 
Canals. 

Construction on nonnavigable streams 
by owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4, 
Choses in action, §§44-12-20 to 
44-12-24, 
Condominiums. 

Associations capacity, power and 
standing to sue and be sued, 
§44-3-106. 

Enforcement of rules and regulations 
of associations, §44-3-76. 

Sales of residential condominium units 
for residential occupancy. 

Actions against seller, §44-3-111. 

Tort actions against associations, 
§44-3-106. 

Conservation easements. 

Right of action. 

Persons with right to bring action, 
§44-10-4. 


ACTIONS —Cont’d 
Conveyances to secure debt. 

Cancellation by grantee upon 
payment. 

Failure of grantee to furnish, 
§44-14-3. 

Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions, §44-14-13. 

Recovery of property. 

Bar of action when action to 
foreclose and exercise power of 
sale barred, §44-14-82. 

Reversion to grantor. 

Action not commenced after, 
§44-14-83. 
Covenants running with the land. 

Breach of warranty of title. 

Burden of proof, §44-5-64. 

Measure of damages, §44-5-66. 

Mitigation of damages, §44-5-65. 

Necessity for offer to rescind, 
§44-5-65. 

Dams. 

Construction on nonnavigable streams 
by owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4, 

Decedents’ estates. 

Registered land improperly 
appropriated by heirs. 

Action by personal representative, 
§44-2-170. 

Deeds. 

Commercial landfills. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Deeds of trust. 

Enforcement of rights. 

General provisions, §§44-14-120 to 
44-14-126. 

Distress warrants. 

Landlord and tenant. 

Generally, §§44-7-70 to 44-7-82. 

Environmental covenants. 

Equitable relief for violation of 

covenant, §44-16-11. 
Eviction. 

Dispossessory proceedings by landlord. 

General provisions, §§44-7-49 to 
44-7-59. 


901 


INDEX 


ACTIONS —Cont’d 
Exemptions from levy and sale. 

Constitutional exemptions. 

Levy or sale of exempt property as 
trespass, §44-13-63. 

Statutory exemptions. 

Levy or sale of exempt property as 
trespass, §44-13-108. 

Fraud. 

Choses in action. 

Right of action may not be assigned, 
§44-12-24. 

Georgia land sales act. 

Rights of buyers upon violation of 
article, §44-3-8. 

Venue, §44-3-9. 

Historic preservation. 

Prevention of improper changes or 

illegal acts or conduct, §44-10-30. 
Hospitals. 

Lien on action for care and treatment 
costs. 

Covenant not to bring action, 
release, settlement, etc., 
§44-14-478. 

Enforcement by action for damages, 
§44-14-478. 

No independent right of action, 
§44-14-476. 

Landfills. 

Deeds conveying interest in real 
property used as commercial 
landfill. 

Violations of provisions, §44-5-48. 

Landlord and tenant. 

Dispossessory proceedings. 

General provisions, §§44-7-49 to 
44-7-59. 

Distress warrants. 

General provisions, §§44-7-70 to 
44-7-82. 

Retaliation by landlord against tenant, 
§44-7-24. 

Security deposits. 

Determination of disposition of 
deposits, §44-7-34. 

Failure to return security deposit, 
§44-7-35. 

Recovery of security deposit tenant 
believes wrongfully withheld, 
§44-7-33. 

Tort liability of landlord, §44-7-14. 

Land registration. 

Fraud or forgery in transaction or 
registration. 

Limitation on actions to set aside, 
§44-2-137. 


ACTIONS —Cont’d 
Land registration —Cont’d 

Fraud or negligence arising out of acts 
of person or officer, §44-2-138. 

Heirs improperly appropriating land. 

Action by personal representative, 
§44-2-170. 

Pendency of action. 

Notation on title register, §44-2-143. 

Proceedings to register generally, 
§§44-2-60 to 44-2-84. 

Transfers hindering, delaying or 
defrauding creditors, §44-2-174. 

Liens. 

Health care facility medical practice 
lien on action for care and 
treatment costs. 

Covenant not to bring action, 
release, settlement, etc., 
§44-14-478. 

Enforcement of lien by action for 
damages, §44-14-473. 

Hospital, nursing home, traumatic 
burn care or physician practice 
lien on action accruing to injured 
person for care and treatment 
costs. 

Independent right of action 
prohibited, §44-14-476. 

Pawnbrokers’ liens. 

Interference with lien on pledged 
goods, §44-14-403. 

Lis pendens notice. 

General provisions, §§44-14-610 to 

44-14-613. 
Loans. 

Cancellation by grantee upon payment 
in full. 

Failure to furnish cancellation, 
§44-14-3. 

Mortgages. 

Cancellation by grantee upon payment 
in full. 

Failure to furnish, §44-14-3. 

Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions, §44-14-13. 

Motor vehicles. 

Removal of improperly parked cars or 
trespassing personal property. 

Action for damages as result of 
violation of code section, 
§44-1-13. 
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ACTIONS —Cont’d 
Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

No independent right of action, 
§44-14-476. 

Lien on action for care and treatment 

costs. 
Covenant not to sue, §44-14-473. 
Enforcement by action for damages, 
§44-14-473. 
General provisions, §§44-14-470 to 
44-14-477. 
Pawnbrokers. 

Interference with lien on pledged 

goods, §44-14-403. 
Pending actions. 

Lis pendens notice. 

General provisions, §§44-14-610 to 
44-14-613. 
Personal property. 

Choses in action. 

Remedy to enforce action at law, 
§44-12-21. 
Property owners’ associations. 

Agent or employee of association. 

Legal actions against, §44-3-231. 

Noncompliance with instrument or 

rules and regulations, §44-3-223. 
Real property. 

Land registration. 

Proceedings to register generally, 
§§44-2-60 to 44-2-84. 

Lis pendens notice, §§44-14-610 to 
44-14-613. 

Revolving loan accounts. 

Cancellation by grantee upon payment 
in full. 

Failure to furnish, §44-14-3. 
Riparian rights. 

Construction of dam or canal on 

nonnavigable streams. 
Owner controlling lands on both 
sides. 
Liability for resultant damages, 
§44-8-4, 
Secured transactions. 
Cancellation of security instrument by 
grantee upon payment in full. 
Failure to furnish cancellation, 
§44-14-3. 
Security deposits held by landlord 
for tenant. 

Determination of disposition of 

deposit, §44-7-34. 


ACTIONS —Cont’d 
Security deposits held by landlord 
for tenant —Cont’d 

Failure to return security deposit. 

Required, §44-7-35. 

Recovery of deposit tenant believes 
wrongfully withheld, §44-7-33. 

Subdivisions. 

Sale of subdivided land. 

Rights of buyers upon violation of 
article, §44-3-8. 

Venue, §44-3-9. 

Tenants in common. 

Recovery of possession. 

Adverse possession against cotenant, 
§44-6-123. 

Time shares. 

Limitation, §44-3-184. 

Remedy for violation of article, 
§44-3-183. 

Title. 

Proceedings to register land generally, 

§§44-2-60 to 44-2-84. 
Towed vehicles. 

Removal of improperly parked cars or 
trespassing personal property. 

Actions for damages as result of 
violation, §44-1-13. 

Traumatic burn care medical 
practices. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

No independent right of action, 
§44-14-476. 

Lien on action for care and treatment 
costs. 

Covenant not to bring action, 
release, settlement, etc., 
§44-14-478. 

Enforcement by action for damages, 
§44-14-478. 

Trespass. 

Exemptions from levy and sale. 

Constitutional exemptions. 

Levy or sale of exempt property, 
§44-13-63. 

Statutory exemptions. 

Levy or sale of exempt property as 
trespass, §44-13-108. 

Removal of trespassing personal 
property. 

Actions as result of violation of code 
section, §44-1-13. 
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ACTIONS —Cont’d 
Trust deeds. 
Enforcement of rights. 
General provisions, §§44-14-120 to 
44-14-126. 
Unclaimed property. 
Enforcement of article, §44-12-231. 
Legal proceedings instituted by other 
states, §44-12-216. 

Attorney general may bring action 
on requests of other states, 
§44-12-218. 

Properties not paid over on a timely 
basis, §44-12-231. 
Savings bonds. 

Unclaimed United States savings 
bonds, §44-12-237. 

Warranty of title, §§44-5-64 to 44-5-66. 
Breach. 

Burden of proof, §44-5-64. 

Measure of damages, §44-5-66. 

Mitigation of damages, §44-5-65. 

Necessity for offer to rescind, 
§44-5-65. 

Water rights. 
Construction of dam or canal on 
nonnavigable streams. 

Owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4, 


ACT OF GOD. 
Bailments. 
Loss of thing bailed. 
When available as defense, 
§44-12-45. 
Trover. 
Effect of destruction of or injury to 
property on defendant’s liability, 
§44-12-157. 


ADJOINING LANDOWNERS. 
Adverse possession. 

Effect of constructive possession of 
same land by adjacent owners, 
§44-5-166. 

Excavations. 

Up to boundary line, §44-9-3. 

Lateral support from adjoining land, 
§44-9-3,. 
Excavations up to boundary line, 
§44-9-3. 
Navigable streams. 
Rights, §44-8-5. 
Navigable tidewaters. 
Rights, §44-8-7. 


ADJOINING LANDOWNERS —Cont’d 
Nonnavigable streams. 
Rights, §44-8-2. 
Nonnavigable tidewaters. 
Rights, §44-8-6. 
Notice. 
Excavations up to boundary line, 
§44-9-3. 
Prescription. 
Constructive possession of same land 
by adjacent owners, §44-5-166. 


ADMINISTRATIVE PROCEDURE. 
Georgia land sales act. 
Hearings and judicial review, §44-3-13. 
Subdivisions. 
Sale of subdivided land. 
Hearings and judicial review, 
§44-3-13. 
Time shares. 
Denial of registration. 
Administrative review, §44-3-196. 


AD VALOREM TAXATION OF 
PROPERTY. 
Real estate broker liens. 
Priority of liens, §44-14-603. 


ADVANCE DIRECTIVES FOR 
HEALTH CARE. 
Anatomical gifts. 
Amendment or revocation of gift, 
§44-5-144. 
Effect of gift, §44-5-159. 
General provisions, §§44-5-140 to 
44-5-159.4. 
Method of making gift. 
Granting power to make anatomical 
gift, §44-5-143. 
Who may make gift prior to donor’s 
death, §44-5-142. 


ADVANCES. 
Conveyances to secure debt, 
§44-14-2, 
Mortgages and deeds to secure debt. 
What advances secured by mortgage 
or conveyance to secure debt, 
§44-14-2. 


ADVERSE POSSESSION, §§44-5-160 
to 44-5-177. 
Actual possession. 
How evidenced, §44-5-165. 
Adjoining landowners. 
Effect of constructive possession of 
same land by adjacent owners, 
§44-5-166. 
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ADVERSE POSSESSION —Cont’d 
Commencement of prescription. 

Effect of disabilities, §44-5-170. 

Intervening disability, §44-5-171. 

Constructive possession, §44-5-166. 

Effect of constructive possession of 
same land by adjacent owner, 
§44-5-166. 

Extent of constructive possession 
under deed, §44-5-167. 

Conveyances to secure debt. 

Notice of deed to secure debt or bill of 
sale to secure debt. 

Effect on prescription, §44-5-176. 

Deeds. 

Effect on making of deed, §44-5-43. 

Estoppel from claiming adversely to 
own deed, §44-5-44. 

Extent of constructive possession 
under deed, §44-5-167. 

Developmental disabilities. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Disabilities on commencement of 
prescription. 

Effect, §44-5-170. 

Intervening disability, §44-5-171. 

Dismissal of actions. 

Prescription when action dismissed 
involuntarily or voluntarily, 
§44-5-173. 

Estoppel. 
Claiming adversely to own deed, 
§44-5-44, 
Evidence. 
Actual possession, §44-5-165. 
Forgery. 

Possession for seven years confers 
title. 

Written title forged, §44-5-164. 

Four years possession. 

Personal property, §44-5-177. 

Fraud. 

Effect of fraud on prescription, 
§44-5-162. 

Possession for seven years confers 
title. 

Written title fraudulent, §44-5-164. 

Tacking of prior possession originating 
in, §44-5-174. 


ADVERSE POSSESSION —Cont’d 
Husband and wife. 
Possession by the husband with the 
wife presumptively is possession 
of the husband, §44-5-169. 
Incorporeal rights. 
Prescription involving, §44-5-175. 
Injunctions. 
Mineral rights. 
Maintaining status quo pending 
adjudication, §44-5-168. 
Intervention. 
Mineral rights under certain 
conditions, §44-5-168. 
Joint tenants. 
Prescription involving, §44-5-173. 
Land registration. 
Availability against registered land, 
§44-2-140. 
Liens. 
Notice of instrument creating lien. 
Effect on prescription, §44-5-176. 
Mental illness. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Mineral rights under certain 

conditions, §44-5-168. 

Minors. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Mortgages. 
Notice of instrument creating. 

Effect on prescription, §44-5-176. 

Nature of title by prescription, 

§44-5-160. 

Notice. 
Instruments creating lien. 
Effect on prescription, §44-5-176. 
Possession of land as notice, §44-5-169. 
Permissive possession. 
Effect, §44-5-161. 
Personal property, §44-5-177. 
Possession as foundation of 
prescriptive title. 
Requirements, §44-5-161. 
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ADVERSE POSSESSION —Cont’d 
Possession for four years. 

Personal property, §44-5-177. 
Possession for seven years confers 

title, §44-5-164. 

Possession for twenty years confers 

title, §44-5-163. 

Possession of land as notice, 

§44-5-169. 

Presumptions. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Prisoners. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Railroads, §§44-5-165 to 44-5-167. 
Requirements for possession to be 
foundation of prescriptive title, 

§44-5-161. 

Rights of way. 

Prescription involving incorporeal 
rights, §44-5-175. 

Seven years possession confers title, 

§44-5-164. 

Successive possessions. 

Tacking, §44-5-172. 

Tacking. 

Prior possession originating in fraud, 
§44-5-174. 

Removal of disabilities. 

Prior possession to subsequent 
possession, §44-5-171. 
Successive possessions, §44-5-172. 

Tenants in common. 

Adverse possession against cotenant, 
§44-6-123. 

Title by prescription. 

Nature, §44-5-160. 

Twenty years possession confers 

title, §44-5-163. 

Unrepresented estates. 

Prescription involving, §44-5-173. 


ADVERTISING. 
Abandoned mobile homes. 
Derelict homes. 
Notice of homes found to be derelict, 
§44-7-113. 
Bailments. 
Pawnbrokers. 
Restrictions, §44-12-138. 


ADVERTISING —Cont’d 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 

False advertising, §44-3-111. 

False advertising. 
Condominiums. 

Sales of residential condominium 
units for residential occupancy, 
§44-3-111. 

Sales of subdivided lands. 
Liability of advertisers for contents, 
§44-3-8. 
Time shares, §44-3-185. 
Georgia land sales act. 
Liability of advertisers for contents of 
advertisement. 

Actual knowledge of falsity required, 

§44-3-8. 
Grants of land from state. 
Corrected grant where original lost. 
Advertising prior to issuing, §44-5-9. 
Pawnbrokers. 
Restrictions, §44-12-138. 
Real property. 
Grants of land from state. 
Corrected grant where original lost. 
Advertising prior to issuing, 
§44-5-9. 
Subdivisions. 
Sale of subdivided land. 

Liability of advertisers for contents 

of advertisement. 
Actual knowledge of falsity 
required, §44-3-8. 
Time shares. 
False advertising, §44-3-185. 
Offering of gifts or prizes, §44-3-187. 
Statements or representations 
prohibited, §44-3-186. 


AFFIDAVITS. 
Bankruptcy and insolvency. 
Exemptions from levy and sale. 
Affidavit of lien release, §44-13-100. 
Bills of sale to secure debt. 
Expiration of notice effected by 
recording. 
Extension of time period, 
§44-14-141. 
Recording of affidavit, §44-14-142. 
Chattel mortgages. 
Expiration of notice effected by 
recording of mortgage. 
Extension of time period, 
§44-14-141. 
Recording of affidavit, §44-14-142. 
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AFFIDAVITS —Cont’d 
Chattel mortgages —Cont’d 

Forthcoming bond by purchaser of 
mortgaged personalty. 

Affidavit of mortgagee, §44-14-45. 
Covenants running with the land. 

Renewal of certain covenants 
pertaining to subdivisions, 
§44-5-60. 

Deeds. 

Alleging deed forgery. 

Genuineness of alleged deed issue to 
be determined, §44-2-23. 

Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 

Recording deed on affidavit of third 
person, §44-2-19. 

Recording deed upon affidavit of 
subscribing witness, §44-2-18. 

Deeds of trust. 

Defense by maker to enforcement of 

rights, §44-14-121. 
Ejectment. 

Proceedings against intruders, 

§44-11-30. 
Counter affidavit, §44-11-30. 
Procedure on submission, 
§44-11-32. 
Sheriff competent to administer 
oath, §44-11-31. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Exemption disputed, §44-13-60. 
Surveyor’s affidavit, §44-13-10. 
Foreclosures. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Liens on personalty, §44-14-550. 

Mortgages on personal property by 
magistrate courts, §44-14-300. 

Security interest on personal property. 

Before debt due, §44-14-239. 
Illegality, §44-14-241. 
Forgery. 
Alleging deed forgery. 
Genuineness issue to be determined, 
§44-2-23. 
Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 
Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 
False swearing, §44-14-477. 


AFFIDAVITS —Cont’d 
Hospitals —Cont’d 

Lien on action for care and treatment 
costs. 

Affidavit of payment, §44-14-473. 
Landlord dispossessory proceedings. 

Refusal by tenant to deliver possession 

after demand, §44-7-50. 
False statements, §44-7-58. 
Land registration. 

Declaration of title by descent upon 
petition, §44-2-131. 

Examiner’s appointment, §44-2-100. 

Liens. 

Foreclosure of liens on personalty, 
§44-14-550. 

Health care facility medical practice 
lien on action for care and 
treatment costs. 

Covenant not to bring action, release 
or settlement, §44-14-473. 

Hospital, nursing home, traumatic 
burn care or physician practice 
lien on action accruing to injured 
person for care and treatment 
costs. 

Covenant not to bring action, release 
or settlement. 
False swearing in affidavit, 
§44-14-477. 

Livery stable keeper’s lien. 

Describing and recording amount 
due, §44-14-407. 
Livery stable keepers. 

Lien by describing and recording 

amount due, §44-14-407. 
Mechanics’ and materialmen’s liens. 

Nonpayment, §44-14-366. 

Release of lien on real estate on 
approval of bond. 

Real property bonds, §44-14-364. 
Mortgages. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Forthcoming bond by purchaser of 
mortgaged personalty. 

Affidavit of mortgagee, §44-14-45. 

Personal property. 

Expiration of notice effected by 
recording. 
Extension of time period, 
§§44-14-141, 44-14-142. 
Notice. 

Recorded affidavits relating to land as 

notice of facts cited, §44-2-20. 
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AFFIDAVITS —Cont’d 

Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 
False swearing, §44-14-477. 

Lien on action for care and treatment 
costs. 

Affidavit of payment, §44-14-473. 

Personal property. 

Foreclosure of liens on personalty, 
§44-14-550. 

Before debt due, §44-14-239. 
Illegality, §44-14-241. 
Writ of possession, §44-14-231. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 

Security instruments in personal 
property. 

Expiration of notice effected by 
recording. 
Extension of time period, 
§44-14-141. 
Recordation of affidavit, 
§44-14-142. 

Presumptions. 

Recorded affidavits relating to land, 
§44-2-20. 

Real property. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Recorded affidavits relating to land, 
§44-2-20. 

Requirements for recordation, 
§44-2-14. 

Recorded affidavits relating to land. 
Notice of facts cited, §44-2-20. 
Requirements for recordation, 

§44-2-14., 

Recorded deeds. 

Affidavit alleging deed forgery. 

Effect, §44-2-23. 

Affidavit of subscribing witness, 
§44-2-18. 

Affidavit of third person, §44-2-19. 

Subdivisions. 

Covenants running with the land. 

Renewal of certain covenants 
pertaining to subdivisions, 
§44-5-60. 


AFFIDAVITS —Cont’d 
Traumatic burn care medical 
practices. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 
False swearing, §44-14-477. 

Lien on action for care and treatment 
costs. 

Affidavit of payment, §44-14-473. 
Trust deeds. 

Enforcement of rights of trustees and 
holders. 

Defense by maker, §44-14-121. 


AGE DISCRIMINATION. 

Covenants prohibiting use or 
ownership of property within 
subdivisions based on age, 
§44-5-60. 


AGED PERSONS. 
Discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on age, 
§44-5-60. 


AGENTS. 
Anatomical gifts. 
Who may make gift of body or body 
part of decedent, §44-5-147. 
Who may make gift prior to donor’s 
death, §44-5-142. 
Bailments. 
Contracts of hiring. 
Hirer’s liability for acts of bailor’s 
agents, §44-12-62. 
Contracts of hiring. 
Hirer’s liability for act of bailor’s 
agents, §44-12-72. 
Conveyances to secure debt. 
Disbursement of settlement proceeds 
by settlement agent, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment. 
Liability of servicing agents or other 
persons to whom indebtedness 
paid, §44-14-3. 
Loans. 
Furnishing of cancellation by grantee 
upon payment in full. 
Liability of servicing agents or other 
to whom indebtedness paid, 
§44-14-3. 
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AGENTS —Cont’d 
Mortgages. 
Disbursement of settlement proceeds 
by settlement agent, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment in full. 
Liability of servicing agents or other 
persons to whom indebtedness 
paid, §44-14-3. 
Prudent management of 
institutional funds act. 
Delegation of management to external 
agent, §44-15-5. 
Revolving loan accounts. 
Furnishing of cancellation by grantee 
upon payment in full. 
Failure to furnish. 
Liability of servicing agent or 
other persons to whom 
indebtedness paid, §44-14-3. 


AGRICULTURE. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Croppers, §§44-7-100 to 44-7-103. 
Crops. 
Landlords crop liens, §§44-14-340 to 
44-14-349. 
Easements. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Landlord and tenant. 
Crops paid as rent by tenant. 
Exemptions from liens against 
tenant, §44-7-17. 
Landlords crop liens. 
General provisions, §§44-14-340 to 
44-14-349. 
Sharecroppers. 
General provisions, §§44-7-100 to 
44-7-103. 
Tenancy at will. 
Right of tenant to emblements, 
§44-7-8. 
Liens. 
Landlord’s crop liens. 
General provisions, §§44-14-340 to 
44-14-349, 


AGRICULTURE —Cont’d 
Life estates. 
Entitlement of life tenant to 
emblements. 
Profits of crops sowed during life of 
tenant. 
Estate terminated by act of 
someone other than tenant for 
life, §44-6-85. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 
Sharecroppers. 
General provisions, §§44-7-100 to 
44-7-108. 
Tenancy at will. 
Right of tenant to emblements, 
§44-7-8. 


AIDING AND ABETTING. 
Encumbered property. 
Removal to hinder, delay or prevent 
levy, §44-14-9. 
Conviction not dependent upon 
principal’s conviction, §44-14-9. 
Venue, §44-14-9. 


AIDS. 
Ghost in the attic statute. 
Diseased person occupying site subject 
to real estate transaction. 
Failure to disclose, §44-1-16. 
Real estate transactions. 
Diseased person occupying site subject 
of real estate transaction. 
Failure to disclose, §44-1-16. 


AIR CONDITIONERS. 
Condominiums. 
HVAC system. 
Associations to obtain insurance 
coverage, §44-3-107. 


AIRCRAFT. 
Liens. 
Mechanics’ and materialmen’s liens, 
§44-14-518. 
Mechanics’ and materialmen’s liens, 
§44-14-518. 
AIR EASEMENTS. 
Acquisition, §44-9-2. 


AIR RIGHTS. 
Easements. 
Acquisition of easement of air, §44-9-2. 
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AIR RIGHTS —Cont’d 
Real property. 
Extent of owner’s interest in airspace, 
§44-1-2. 
AIRSPACE. 
Extent of owner of real estate in, 
§44-1-2. 
AMENDMENTS. 
Anatomical gifts. 
Amendment of gift, §§44-5-144, 
44-5-148. 


Falsification of document, §44-5-155. 


Parent of minor after minor’s death, 
§44-5-146. 

Person other than donor precluded 
from taking certain actions, 
§44-5-146. 

Amendment of refusal, §44-5-145. 


ANATOMICAL GIFT ACT. 
Georgia revised uniform anatomical 
gift act, §§44-5-140 to 44-5-159.4. 


ANATOMICAL GIFTS, §§44-5-140 to 
44-5-159.4. 
Acceptance of gift. 
When unauthorized, §44-5-149. 
Actions. 
Persons acting in good faith in 
accordance with terms of article. 
Not liable for damages in civil 
actions, §44-5-156. 
Advance directives for health care. 

Amendment or revocation of gift, 
§44-5-144. 

Effect of gift, §44-5-159. 

Method of making gift. 

Granting power to make anatomical 
gift, §44-5-148. 

Who may make gift prior to donor’s 

death, §44-5-142. 
Agents. 

Who may make gift of body or body 
part of decedent, §44-5-147. 

Who may make gift prior to donor’s 
death, §44-5-142. 

Amendment of gift, §§44-5-144, 
44-5-148. 

Falsification of document, §44-5-155. 

Parent of minor after minor’s death, 
§44-5-146. 

Person other than donor precluded 
from taking certain actions, 
§44-5-146. 

Amendment of refusal, §44-5-145. 


ANATOMICAL GIFTS —Cont’d 

Applicability of revised act, 

§44-5-159.3. 

Bar to action by other persons, 

§44-5-146. 

Body or body part of decedent. 
Method of making gift, §44-5-143. 
Who may make gift, §44-5-147. 

Criminal proceedings. 

Persons acting in good faith not 
subject to prosecution, §44-5-156. 

Custody of body or body part not 

used for transplantation, 

therapy, research or education, 

§44-5-149. 

Damages. 

Persons acting in good faith in 
accordance with terms of article. 

Not liable for damages in civil 

action, §44-5-156. 

Defacement or obliteration of 

document, §44-5-155. 

Definitions, §44-5-141. 

Delivery of document during 

lifetime of donor. 
Not required, §44-5-151. 

Denial of recovery of gift. 

Request for reconsideration, 
§44-5-159.2. 

Department of driver services. 
Access to records by procurement 
organizations, §44-5-152. 
Information made available to 

procurement organizations, 
§44-5-158. 

Documents of gift. 

Amendment or revocation of gift, 
§§44-5-144, 44-5-148. 

Defined, §44-5-141. 

Examination and copying of document, 
§44-5-151. 

Location of document of gift after 
search of individual. 

Duties of person locating, §44-5-150. 
Method of making gift, §44-5-143. 
Presumption and law governing, 

§44-5-157. 
Search of individual for document of 
gift, §44-5-150. 

Donor cards, §44-5-143. 

Signature required, §44-5-148. 

Donor registry, §44-5-158. 

Organ procurement organizations’ 
rights and duties, §44-5-152. 
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ANATOMICAL GIFTS —Cont’d 
Drivers’ licenses. 
Department of driver services. 
Access to records by procurement 
organizations, §44-5-152. 
Information made available to 
procurement organizations, 
§44-5-158. 
Document of gift. 
Defined to include driver’s license, 
§44-5-141. 
Method of making gift. 
Statement or symbol indicating gift 
on driver’s license, §44-5-143. 
Durable power of attorney for 
health care. 
Amendment or revocation of gift, 
§44-5-144. 
Method of making gift. 
Granting power to durable power of 
attorney, §44-5-143. 
Who may make gift prior to donor’s 
death, §44-5-142. 
Effect of gift. 
Advance health care directive, 
§44-5-159. 
Bar to action by other persons, 
§44-5-146. 
Effect of refusal, §44-5-145. 
Electronic signatures in global and 
national commerce act. 


Relationship of provisions, §44-5-159.4. 


Embalming or funeral service for 
gift of entire body. 
Rights of recipients, §44-5-152. 
Enumeration of persons who make 
gifts, §44-5-147. 
Examination and copying of 
document, §44-5-151. 
Falsification of document, §44-5-155. 
Federal law. 
Construction with, §44-5-159.4. 
Fees for removal, processing, 
storage, etc.. 
Authorization for, §44-5-154. 
Georgia revised uniform anatomical 
gift act. 
Short title, §44-5-140. 
Guardians. 
Who may make gift of body or body 
part of decedent, §44-5-147. 
Who may make gift prior to donor’s 
death, §44-5-142. 
Identification cards. 
Method of making gift. 
Statement or symbol indicating gift 


on identification card, §44-5-143. 


ANATOMICAL GIFTS —Cont’d 
Immunities from liability, §44-5-156. 
Law governing validity of document, 
§44-5-157. 
Location of document of gift after 
search of individual. 
Duties of person locating, §44-5-150. 
Medical examiners. 
Agreements with procurement 
organization, §44-5-159.2. 
Cooperation with procurement 
organization, §44-5-159.1. 
Denial of recovery of gift. 
Request for reconsideration, 
§44-5-159.2. 
Limitations on authorization of 
removal or donation, §44-5-154. 
Role of medical examiner, §44-5-159.2. 
Medical suitability examination of 
part donated, §44-5-152. 
Medicolegal examinations, 
§44-5-159.2. 
Method of making gift, §§44-5-143, 
44-5-147. 
Minors. 
Actions permitted by parent of minor 
after minor’s death, §44-5-146. 
Reasonable search for parents of 
unemancipated minor, §44-5-152. 
Who may make gift prior to donor’s 
death, §44-5-142. 

Objection to gift of body or body 
part of decedent, §44-5-147. 
Organ procurement organizations. 

Coordination agreements with 
hospitals, §44-5-153. 
Denial of recovery of gift. 
Request for reconsideration, 
§44-5-159.2. 
Department of driver services. 
Information made available to 
procurement organizations, 
§44-5-158. 
Medical examiners. 
Agreements with, §44-5-159.2. 
Cooperation with, §44-5-159.1. 
Recipients of gift, §44-5-149. 
Rights and duties, §44-5-152. 
Parent of child. 
Actions permitted by parent of minor 
after minor’s death, §44-5-146. 
Reasonable search for parents of 
unemancipated minor, §44-5-152. 
Who may make gift prior to donor’s 
death, §44-5-142. 
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ANATOMICAL GIFTS —Cont’d 
Penalties for violations. 

Falsification, defacement, etc. of 
document, §44-5-155. 

Sale or purchase of parts, §44-5-154. 

Persons who may make gifts, 
§44-5-147. 

Physician participation in removal 
or transplant of part, §44-5-152. 

Post-mortem examinations, 
§44-5-159.2. 

Presumption of validity, §44-5-157. 

Prior to donor’s death. 

Amendment or revocation of gift, 
§44-5-144. 

Method of making gift, §44-5-143. 

Person other than donor precluded 
from taking certain actions, 
§44-5-146. 

Refusal to make gift, §44-5-145. 

Who may make gift, §44-5-142. 

Purpose of gift. 
Priority of recipients, §44-5-149. 
Recipients of gift, §44-5-149. 

Rights superior to all others regarding 

part donated, §44-5-152. 
Refusal to make gift, §44-5-145. 

Examination and copying of document, 
§44-5-151. 

Revocation of refusal by parent of 
minor after minor’s death, 
§44-5-146. 

Registry of donors, §44-5-158. 

Organ procurement organizations’ 
rights and duties, §44-5-152. 

Revocation of gift, §§44-5-144, 
44-5-148. 

Falsification of document, §44-5-155. 

Parent of minor after minor’s death, 
§44-5-146. 

Person other than donor precluded 
from taking certain actions, 
§44-5-146. 

Revocation of refusal, §44-5-145. 
Sale or purchase of parts, §44-5-154. 
Scope of revised act, §44-5-159.3. 
Search of donor registry. 

Rights and duties of procurement 
organizations, §44-5-152. 
Search of individual for document 

of gift, §44-5-150. 
Short title. 

Georgia revised uniform anatomical 

gift act, §44-5-140. 
Signatures. 

Amendment or revocation of gift, 

§§44-5-144, 44-5-148. 


ANATOMICAL GIFTS —Cont’d 
Signatures —Cont’d 
Donor cards, §§44-5-148, 44-5-148. 
Electronic signatures in global and 
national commerce act. 
Modification, limitation, and 
superseding of, §44-5-159.4. 
Refusal to make gift, §44-5-145. 
Use of gift, §44-5-149. 
Validity of document. 
Presumption and law governing, 
§44-5-157. 
Who may make gift. 
Body or body part of decedent, 
§44-5-147. 
During life of donor, §44-5-142. 
Wills. 
Amendment or revocation of gift, 
§44-5-144. 
Invalidation of will after donor’s death, 
effect, §44-5-143. 
Method of making gift, §44-5-143. 
Refusal of gift, §44-5-145. 
Witnesses. 
Amendment or revocation of gift, 
§44-5-144. 
Method of making gift. 
Communication to witnesses, 
§44-5-1438. 
Refusal to make gift, §44-5-145. 


ANCIENT DEEDS. 

Admissibility of deed more than 30 
years old without proof of 
execution, §44-5-45. 


ANIMALS. 
Boarders of animals. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Cruelty. 
Veterinarians and boarders of animals 
lien. 
No liability for disposal of animal 
under part, §44-14-494. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 
Kennels. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Liens. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Offspring. 
Property rights. 
Domestic or owned animals, 
§44-1-10. 
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ANIMALS —Cont’d 
Offspring —Cont’d 
Property rights —Cont’d 
Wild animals, §44-1-9. 
Property rights in animals, §§44-1-8 
to 44-1-10. 
Deposits on realty by wild animals, 
birds and fish. 
Ownership, §44-1-9. 
Domestic or owned animals. 
Offspring, §44-1-10. 
Eggs and young of birds, §44-1-9. 
Honey deposited in tree by bees, 
§44-1-9. 
Offspring. 
Domestic or owned animals, 
§44-1-10. 
Wild animals, §44-1-9. 
Property rights exist in all animals, 
birds and fish, §44-1-8. 
Wild animals. 
Factors establishing property in, 
§44-1-8. 
No property right created in, 
§44-1-8. 
Ownership of deposit and offspring 
by, §44-1-9. 
Wildlife. 
Property rights in animals. 
Deposit and offspring by wild 
animals on land, §44-1-9. 
No property created in wildlife 
generally, §44-1-8. 
Wild animals. 
Factors establishing property in, 
§44-1-8. 


ANNUITIES. 
Annuity and pure endowment 
contracts. 

Abandonment of fund. 

When presumed abandoned, 
§44-12-198. 
Presumptions. 

When fund under endowment or 
annuity contract presumed 
abandoned, §44-12-198. 

Transfers to minors. 

Creation and transfer of custodial 

property, §44-5-119. 
Unclaimed property. 

When fund under endowment 
insurance policy or annuity 
contract presumed abandoned, 
§44-12-198. 


ANNULMENT OF MARRIAGE. 
Joint tenants. 
Affidavit averring divorce, etc, and 
intent to terminate joint tenancy, 
§44-6-190. 


ANSWERS. 
Foreclosures. 
Security interest on personal property. 
Time to answer, §§44-14-232, 
44-14-233. 
Landlord and tenant. 
Dispossessory proceedings, §44-7-51. 
False statements, §44-7-58. 
Distress warrants, §44-7-74. 
Partition of realty by life tenants. 
Time to answer, §44-6-173. 
Personal property. 

Foreclosure of security interest on 
personal property. 

Time to answer, §§44-14-232, 
44-14-233. 
Time. 

Foreclosure of security interest on 
personal property, §§44-14-232, 
44-14-233. 

Landlord and tenant. 

Dispossessory proceedings, §44-7-51. 
Distress warrants, §44-7-74. 

Partition of realty by life tenants, 

§44-6-173. 


ANTHROPOLOGISTS. 
Council on American Indian 
concerns. 
Defined, §44-12-200. 
Membership, §44-12-200. 


APARTMENT OWNERSHIP ACT. 
Condominiums. 
General provisions, §§44-3-70 to 
44-3-117. 
Specialized land transactions. 
Applicability of article to act, 
§44-3-113. 


APPAREL. 
Laundries’, cleaners’ and tailors’ 
lien, §§44-14-450 to 44-14-456. 


APPEALS. 
Conservation easements. 
Revaluation of encumbered property, 
§44-10-8. 
Disposition of unclaimed property. 
Claims for property paid or delivered 
to commissioner of revenue. 
Appeal of commissioner’s decision, 
§44-12-221. 
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APPEALS —Cont’d 
Dispossessory proceedings. 

Landlord and tenant, §44-7-56. 
Easements. 

Private ways. 

Award of assessors, §44-9-44. 

Motions subsequent to judgment, 
§44-9-47, 

Rule nisi. 

Ordering removal of obstruction, 
§44-9-59. 
Exemptions from levy and sale. 

Objections to schedule, §44-13-13. 

Foreclosures. 

Security interest on personal property, 

§44-14-235. 
Georgia land sales act. 

Judicial review in accordance with 
administrative procedure act, 
§44-3-13. 

Review of orders not instituted by 
July 1, 1990, §44-3-13. 

Historic preservation. 
Certificates of appropriateness, 
§44-10-28. 
Landlord and tenant. 
Dispossessory proceedings, §44-7-56. 
Distress warrants, §44-7-78. 
Land registration. 

Exceptions to examiner’s reports, 
§44-2-103. 

Review by court of appeals, §44-2-84. 

Personal property. 

Foreclosure of security interest on 

personal property, §44-14-235. 
Private ways. 

Award of assessors, §44-9-44. 

Motions subsequent to judgment, 
§44-9-47, 

Rule nisi. 

Ordering removal of obstruction, 
§44-9-59. 

Subdivisions. 

Sale of subdivided land. 

Judicial review in accordance with 
administrative procedure act, 
§44-3-13. 

Application of section to review of 
orders not instituted by July 
1, 1990, §44-3-18. 
Time shares. 

Denial of registration. 

Administrative review, §44-3-196. 

Unclaimed property. 

Claims for property paid or delivered 
to commissioner of revenue, 
§44-12-221. 


APPEARANCES. 
Land registration. 
Persons acquiring interest in land 
pending registration, §44-2-80. 
Waiver of service, notice and defect, 
§44-2-73. 


APPLIANCES. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


APPRAISALS. 
Exemption from levy and sale. 
Objections to schedule. 

Examination and valuation of 
property by appraisers, 
§44-13-13. 

Partition of heirs property. 
Valuation of property, methods, 
§44-6-184. 
Partition when physical division of 
property inequitable, §44-6-166.1. 


APPRAISERS. 
Exemptions from levy and sale. 
Objections to schedule. 
Appointment, §44-13-13. 
Statutory exemptions. 
Survey of exempted land or 
valuation of improvements. 
Appointment of appraisers on 
objections, §44-13-103. 
Partition when physical division of 
property inequitable. 
Appointment of qualified persons to 
make appraisals, §44-6-166.1. 


AQUEDUCTS. 
Mine owners. 
Control, §44-9-73. 
Drainage, §44-9-74. 
Mining and quarrying rights of way. 
Controlling water power by mine 
owner by constructing, §44-9-73. 
Right to mine, carry off ore, etc., over 
adjoining land, §44-9-74. 


ARBITRATION. 
Easements. 
Mining and quarrying rights of way. 
Disagreement as to necessity. 
Appointment of arbitrator, 
§44-9-71. 
Watercourse diversion. 
Arbitration of requests for, 
§44-9-72. 
Mining and quarrying rights of way. 
Disagreement as to necessity. 
Appointment of arbitrator, §44-9-71. 
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ARBITRATION —Cont’d 
Mining and quarrying rights of way 
—Cont’d 


Watercourse diversion. 


Arbitration of requests for, §44-9-72. 


Rights of way. 

Mining and quarrying rights of way. 
Disagreement as to necessity. 
Appointment of arbitrator, 

§44-9-71. 
Watercourse diversion. 
Arbitration of requests, §44-9-72. 


ARCHITECTS. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 


ART. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 


ASSESSMENTS. 
Condominiums. 
Common expenses, §44-3-80. 
Allocation. 
Eminent domain, §44-3-97. 
Reallocation, §44-3-81. 
Convertible spaces. 
Reallocation of assessed sums prior 
to conversion, §44-3-88. 
Lien, §44-3-109. 
Past due and unpaid assessments. 
Request for statement, §44-3-109. 

Personal obligation of unit owner, 
§44-3-109. 

Subcondominiums, §44-3-117. 

Easements. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7, 

Property owners’ associations, 
§44-3-225. 


Lien in favor of association, §44-3-232. 


Rights of way. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 

ASSETS. 
Condominiums. 


Termination of condominium. 
Distribution of assets, §44-3-98. 


ASSIGNMENTS. 
Choses in action. 
Choses in action arising upon 
contracts, §44-12-22. 
Funds, §44-12-23. 
Rights of action, §44-12-24. 
Condominiums. 
Limited common elements, §44-3-82. 
Contracts. 
Chose in action arising upon contract, 
§44-12-22. 
Evidences of indebtedness secured 
by lien, §44-14-325. 
Effect as transfer of lien, §44-14-326. 
Fraud. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 
Leases. 
Recording leases and assignments, 
§44-2-9, 
Liens, §44-14-324. 
Evidences of indebtedness secured by 
lien, §44-14-325. 
Effect as transfer of lien, §44-14-326. 
Rights of assignee, §44-14-324. 
Mortgages. 
Right of assignee to foreclose in 
equity, §44-14-49. 
Options. 
Recording assignments of options to 
purchase land, §44-2-8. 
Personal property. 
Choses in action. 
Contracts, §44-12-22. 
Fund, §44-12-23. 
Rights of actions, §44-12-24. 
Recordation. 
Assignments of leases and usufructs of 
land, §44-2-9. 
Assignments of options to purchase 
land, §44-2-8. 
Assignments of realty, §44-2-6. 
Torts. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 
Usufructs of land. 
Recording, §44-2-9. 


ASSOCIATIONS. 
Property owners’ associations, 
§§44-3-220 to 44-3-250. 


ASSUMPTION OF RISK. 
Contracts of hiring. 
Return of property, §44-12-64. 
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ASSURANCE FUND. 
Land registration, §§44-2-190 to 
44-2-197. 


ATTACHMENT. 
Lis pendens notice. 
Article not to affect or alter laws, 
§44-14-6138. 


ATTESTATION. 


Bills of sale to secure debt, §44-14-61. 


Out-of-state bills, §44-14-62. 
Conveyances to secure debt. 
Deeds to secure debt, §44-14-61. 
Out-of-state deeds, §44-14-62. 
Deeds. 
Witness and officer required to attest 
deed to land, §44-5-30. 
Mortgages, §44-14-33. 
Execution outside state, §44-14-34. 
Recordation. 
Officers authorized to attest, §44-2-15. 
Validity of attestation by officer 
appearing to have no 
jurisdiction, §44-2-17. 
Deeds to realty or personalty 
executed out of state, 
§44-2-21. 
Out of state deeds to realty or 
personalty, §44-2-21. 


Requirement for recordation, §44-2-14. 


ATTORNEY GENERAL. 
Land registration. 
Actions against assurance fund. 
Defense of actions, §44-2-193. 
Service of process upon state, 
§44-2-69. 
Subdivisions. 
Sale of subdivided land. 
Enforcement of provisions, §44-3-7. 
Time-shares. 
Power to enjoin unlawful practices or 
transactions, §44-3-195. 
Unclaimed property. 
Enforcement of unclaimed property 
laws of other states, §44-12-213. 
Legal proceedings instituted by other 
states, §44-12-216. 


ATTORNEYS’ FEES. 
Condominiums. 
Cost of collection of lien for 
assessments, §44-3-109. 
Foreclosure on lien on leasehold 
condominiums, §44-3-86. 
Performance of defaulted covenant in 
leasehold condominium, §44-3-86. 


ATTORNEYS’ FEES —Cont’d 
Condominiums —Cont’d 
Sales of residential condominium units 
for residential occupancy. 

Actions against sellers, §44-3-111. 

Conveyances to secure debt. 
Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions. 

Award in action for damages, 
§44-14-18. 
Furnishing of cancellation by grantee 
upon payment. 

Failure to furnish cancellation, 
§44-14-3. 

Covenants running with the land. 
Obligation for payment of assessments 
and fees. 

Costs of collection to include 
attorneys’ fees reasonably 
incurred, §44-5-60. 

Landlord and tenant. 
Provision for payment by tenant in 
agreement, §44-7-2. 
Retaliation by landlord against tenant, 
action for, §44-7-24. 
Security deposits. 
Failure to return part of security 
deposit. 
Required, §44-7-35. 
Loans. 
Cancellation by grantee upon payment 
in full. 

Failure to furnish cancellation, 

§44-14-3. 
Mortgages. 
Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions. 

Award in actions for damages, 
§44-14-18. 
Furnishing of cancellation by grantee 
upon payment in full. 
Failure to furnish, §44-14-3. 
Retail installment contracts and 
revolving accounts. 
Failure to furnish cancellation upon 
full payment, §44-14-3. 
Secured transactions. 
Cancellation of security instrument by 
grantee upon payment in full. 

Failure to furnish cancellation, 

§44-14-3. 
Time-shares. 
Liability for damages, §44-3-195. 
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ATTORNEY®S’ FEES —Cont’d 
Time-shares —Cont’d 
Remedies for violation of article. 
Award of a reasonable fee, 
§44-3-183. 
ATTORNMENT. 
Landlord and tenant. 
Estoppel to attorn to another, §44-7-9. 


AUCTIONS. 
Abandoned mobile homes. 
Public sales. 
Procedure for public sales, 
§44-7-116. 
Jewelers’ lien sales after one year. 
Public auction before courthouse, 
§44-14-432. 
Liens. 
Depositories of involuntary, gratuitous 
or naked deposits. 
Sale of property at public auction, 
§44-14-411. 
Jewelers’ lien sale after one year. 
Public auction before courthouse, 
§44-14-432. 


AUDITORS. 
Land registration. 
Examiners generally, §§44-2-100 to 
44-2-105. 


AWNINGS. 
Condominiums. 
Common elements, §44-3-75. 


B 


BAD CHECKS. 
Defined. 
Lien on merchandise because of bad 
check, §44-14-516. 
Lien on merchandise because of bad 
check, §44-14-516. 
Bad check defined, §44-14-516. 


BAILEE LIENS. 
Bailments generally, §§44-12-40 to 
44-12-120. 


BAILMENTS, §§44-12-40 to 44-12-120. 
Actions. 
Act of God or contract exception 
available as defense, §44-12-45. 
Burden on bailee after loss, §44-12-44. 
Contracts of hiring. 
Conversion by bailor, §44-12-65. 
Rights of action of hirer and bailor, 
§44-12-69. 


BAILMENTS —Cont’d 
Actions —Cont’d 
Loans of property. 
Interference with borrowers 
possession, §44-12-114. 
Performance as condition precedent to 
action upon contract, §44-12-41. 
Violations of rights of bailee in bailed 
property, §44-12-42. 
Act of God. 
Loss of thing bailed. 
When available as defense, 
§44-12-45. 
Bailees’ liens, §44-14-400. 
For hire bailee of labor and service. 
Special lien, §44-14-409. 
Effect of delivery of part, 
§44-14-409. 
Priorities, §44-14-400. 
Burden of proof. 
Loss of thing bailed, §44-12-44. 
Care required of bailee, §44-12-43. 
Deposits. 
Depositories for hire, §44-12-92. 
Gratuitously transporting deposits, 
§44-12-93. 
Naked depositories, §44-12-91. 
Diligence of bailee to protect and keep 
safe thing bailed, §44-12-43. 
Burden on bailee after loss. 
Proper diligence standard, 
§44-12-44. 
Hirer of labor or services, §44-12-71. 
Factors, §44-12-75. 
Garage owners, §44-12-77. 
Livery stable keeper, §44-12-76. 
Wharf keepers, §44-12-78. 
Hirer of labor or services, §44-12-71. 
Loans of property. 
Borrowers duty of extraordinary 
care, §44-12-112. 
Condition precedent. 
Performance as condition precedent to 
action upon contract, §44-12-41. 
Contract as entire contract, 
§44-12-41. 
Performance as condition precedent to 
action upon, §44-12-41. 
Contracts of hiring. 
Generally, §§44-12-60 to 44-12-78. 
Conversion. 
Loans of property. 
Violations by borrower of intended 
use, §44-12-119. 
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BAILMENTS —Cont’d BAILMENTS —Cont’d 
Defenses. Deposits —Cont’d 


Act of God or contract exception 
available as defense. 
Loss of thing bailed, §44-12-45. 
Defined, §44-12-40. 
Deposits, §§44-12-90 to 44-12-96. 
Definitions, §44-12-90. 
Depositories for hire. 
Liability, §44-12-92. 
Depositories’ liens, §44-14-401. 
For hire depositories, §44-14-402. 
Involuntary, gratuitous or naked 
deposits, §44-14-410. 
Authorization to open packages, 
§44-14-410. 
Notice of sale at public auction, 
§44-14-411. 
Notice to owner, §44-14-410. 
Repossessors of motor vehicles, 
§44-14-411.1. 
Disposition of personal property 
found within, §44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 
Loss upon surrender of property to 
debtor, §44-14-401. 
Priorities, §44-14-401. 
Expenses incurred by reason of naked 
deposit. 
Reimbursement, §44-12-96. 
For hire depositories. 
Liens, §44-14-402. 
Gratuitous depositories. 
Liens of involuntary, gratuitous or 
naked depositories. 
Generally, §§44-14-410 to 
44-14-412. 
Gratuitously transporting deposits. 
Liability for, §44-12-93. 
Hiring. 
Liability of depositories for hire, 
§44-12-92. 
Involuntary depositories, §44-12-91. 
Liens of involuntary, gratuitous or 
naked depositories. 
Generally, §§44-14-410 to 
44-14-412. 
Liens, §44-14-401. 
For hire depositories, §44-14-402. 
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Liens —Cont’d 
Involuntary, gratuitous or naked 
depositories, §44-14-410. 
Authorization to open packages, 
§44-14-410. 
Notice of sale at public auction, 
§44-14-411. 
Notice to owner, §44-14-410. 
Repossessors of motor vehicles, 
§44-14-411.1. 
Disposition of personal property 
found within, §44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 

Loss by surrender to debtor of 
property, §44-14-401. 

Priorities, §44-14-401. 

Motor vehicles. 
Repossessors as involuntary, 
gratuitous or naked depository. 
Lien on personal property found 
in vehicle, §44-14-411.1. 
Naked deposits. 
Effect of use on liability, §44-12-95. 
Expenses incurred. 
Reimbursement, §44-12-96. 

Liability for gratuitously 
transporting deposits. 

Same as naked depository, 
§44-12-93. 

Liability for gross negligence, 
§44-12-91. 

Liens of involuntary, gratuitous or 
naked depositories, §§44-14-410 
to 44-14-412. 

Retention of possession until 
charges and expenses paid, 
§44-12-96. 

Termination of bailment, §44-12-94. 

Repossessors of motor vehicles. 

Lien of involuntary, gratuitous or 
naked depository of personal 
property, §44-14-411.1. 

Termination of bailment. 

Naked deposits, §44-12-94. 

Use of deposits. 

Naked deposits. 

Effect on liability, §44-12-95. 
Voluntary depositories, §44-12-91. 


INDEX 


BAILMENTS —Cont’d 

Destruction of thing bailed. 
Contracts of hiring, §44-12-66. 

Diligence of bailee to protect and 


keep safe thing bailed, §44-12-43. 


Burden on bailee after loss. 
Proper diligence standard, 
§44-12-44. 
Hirer of labor or services, §44-12-71. 
Factors, §44-12-75. 
Garage owners, §44-12-77. 
Livery stable keeper, §44-12-76. 
Wharf keepers, §44-12-78. 
Estates for years. 
Distinguished from contract of hiring, 
§44-6-101. 
Exception under contract. 
Loss of thing bailed. 
When available as defense, 
§44-12-45. 
Hiring, §§44-12-60 to 44-12-78. 
Abandonment of contract. 
Breach of contract, §44-12-65. 
Action for conversion by bailor, 
§44-12-65. 
Actions of hirer and bailor, §44-12-69. 
Agents of bailor. 
Liability for acts of, §44-12-62. 
Assumption of risk. 
Return of property, §44-12-64. 
Breach of contract. 
Effect, §44-12-65. 


Care in keeping and protecting articles 


entrusted to bailee. 
Depositories for hire, §44-12-92. 
Hire of labor or services, §44-12-71. 
Commission merchants. 
Hirer of labor or services generally, 
§§44-12-71 to 44-12-78. 
Consent of bailor for removal from 


state or hazardous use, §44-12-68. 


Consent of bailor to relet thing hired, 
§44-12-67. 
Effect of reletting without consent, 
§44-12-67. 
Conversion. 
Action for conversion by bailor, 
§44-12-65. 
Defined, §44-12-60. 
Deposits. 
Liability of depositories for hire, 
§44-12-92. 
Destruction of thing hired, §44-12-66. 


Hirer of labor or services, §44-12-74. 


Diligence in keeping and protecting 
articles entrusted to bailee. 
Factors, §44-12-75. 


BAILMENTS —Cont’d 
Hiring —Cont’d 


Diligence in keeping and protecting 
articles entrusted to bailee 
—Cont’d 

Garage owners, §44-12-77. 

Hirer of labor or services, §44-12-71. 
Livery stable keepers, §44-12-76. 
Wharf keepers, §44-12-78. 

Duties of hirer, §44-12-62. 

Return of property, §44-12-64. 

Execution and levy. 

Liability of thing hired to, §44-12-70. 

Factors. 

Diligence required, §44-12-75. 

Exercise of discretion, §44-12-75. 

Hirer of labor or services generally, 
§§44-12-71 to 44-12-78. 

Forthcoming bond on thing hired, 
§44-12-70. 

Garage owners. 

Diligence, §44-12-77. 
Hirer of labor or services generally, 
§§44-12-71 to 44-12-78. 

Hazardous use of thing hired. 

Consent of bailor required, 
§44-12-68. 

Hirer of labor or services. 

Diligence required, §44-12-75. 
Garage owners. 

Diligence required, §44-12-77. 
Livery stable keepers. 

Diligence required, §44-12-76. 
Loss or destruction of property, 

§44-12-74. 

Compensation of bailee, §44-12-74. 
Right to possession, §44-12-73. 
Standard of care, §44-12-71. 

Title to article in which labor 
bestowed, §44-12-72. 
Wharf keepers. 

Diligence required, §44-12-78. 

Injury to property. 

Right of action in bailor, §44-12-69. 

Interference with possession of thing 
hired. 

Right of action in hirer, §44-12-69. 

Interference with property rights. 
Right of action in bailor, §§44-12-69, 

44-14-409. 

Liens. 

Special liens, §44-14-409. 

Livery stable keepers, §44-12-76. 
Diligence required, §44-12-76. 
Hirer of labor or services generally, 

§§44-12-71 to 44-12-78. 
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Hiring —Cont’d 
Loss of thing hired, §44-12-66. 

Hirer of labor or services, §44-12-74. 
Obligations of bailor, §44-12-63. 
Possession of thing bailed. 

Hirer of labor or services, §44-12-73. 
Qualified ownership. 

Acquired by hirer, §44-12-61. 
Reletting of thing hired to another 

person, §44-12-67. 

Without consent of bailor, §44-12-67. 
Removal of hired thing from state. 

Consent of bailor required, 

§44-12-68. 
Return of property. 

Duty, §44-12-64. 

Rights of hirer, §44-12-61. 

Possession. 

Hirer of labor or services, 
§44-12-78. 
Time of return of property, §44-12-64. 
Title. 
Article in which labor bestowed, 
§44-12-72. 
Warranty of right of possession. 

Obligations of bailor, §44-12-63. 
Wharf keepers. 

Diligence required, §44-12-78. 

Hirer of labor or services generally, 

§§44-12-71 to 44-12-78. 


Liens, §§44-14-400 to 44-14-412. 


Bailees’ liens, §44-14-400. 
For hire bailee of labor and service. 
Special lien, §44-14-409. 
Priorities, §44-14-400. 
Depositories’ liens, §44-14-401. 
For hire depositories, §44-14-402. 
Involuntary, gratuitous or naked 
deposits, §44-14-410. 
Authorization to open packages, 
§44-14-410. 
Notice of sale, §44-14-411. 
Notice to owner, §44-14-410. 
Repossessors of motor vehicles, 
§44-14-411.1. 
Disposition of personal property 
found within, §44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 
Loss of lien upon surrender to 
debtor of property, §44-14-401. 


BAILMENTS —Cont’d 
Liens —Cont’d 

Depositories’ liens —Cont’d 
Priorities, §44-14-401. 

Pawnbrokers, §44-14-403. 

Limitation of actions. 

Depositories’ liens. 

Involuntary, gratuitous or naked 
depositories. 

Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
Loans of property, §§44-12-110 to 

44-12-120. 

Action for interference of possession, 

§44-12-114. 

At will loans. 

Revocability, §44-12-116. 

Care of borrower required. 
Extraordinary care, §44-12-112. 
Intended benefit of loan, §44-12-113. 

Charges and expenses. 

Liability for necessary and 
extraordinary charges and 
expenses, §44-12-117. 

Consumption, §44-12-110. 

Nature of loan, §44-12-110. 

Conversion. 

Violation by buyer of intended use, 
§44-12-119. 

Death of parties. 

Combination of loans, §44-12-120. 

Definite time loans. 

Death of party does not terminate, 
§44-12-120. 

Revocability, §44-12-116. 

Definitions. 

Consumption loans, §44-12-110. 

Use loans, §44-12-111. 

Diligence of borrower required. 
Extraordinary diligence, §44-12-112. 
Intended benefit of loan, §44-12-113. 

Extraordinary expenses. 

Liability for, §44-12-117. 

Increase in loaned property. 
Ownership, §44-12-118. 

Indefinite time loans. 

Death of party terminating loan, 
§44-12-120. 

Revocability, §44-12-116. 

Intended benefit of loan. 

Effect, §44-12-113. 

Interference with possession. 

Action of borrower, §44-12-114. 

Joint benefit of lender and borrower. 
Responsibility of borrower, 

§44-12-113. 
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BAILMENTS —Cont’d 
Loans of property —Cont’d 
Kinds of loans, §44-12-110. 
Levy and sale. 
Liability of article to, §44-12-115. 
Liability of borrower, §44-12-112. 


Intended benefit of loan, §44-12-113. 


Nature of loan. 

Use, §44-12-111. 

Necessary charges and expenses. 

Liability for, §44-12-117. 
Ownership of increase in loaned 

property, §44-12-118. 

Possession. 

Right of borrower to, §44-12-114. 
Revocability of loan, §44-12-116. 
Right of borrower to possession, 

§44-12-114. 

Termination of loans. 

Death of parties, §44-12-120. 
Transfer of thing loaned, §44-12-114. 
Use, §44-12-110. 

How loaned property used, 

§44-12-119. 
Nature of loans, §44-12-111. 
Loss of thing bailed. 

Act of God or contract exception 
available as defense, §44-12-45. 

Burden on bailee after loss, §44-12-44. 

Contracts of hiring, §44-12-66. 

Motor vehicle repossessors. 

Lien as involuntary, gratuitous or 
naked depository of personal 
property. 

Disposition of personal property 

found in vehicle, §44-14-411.1. 
Notice. 

Depositories’ liens. 

Involuntary, gratuitous or naked 

depositories. 
Notice to owners, §44-14-410. 
Repossessors of motor vehicles. 
Notice of disposition of personal 
property found in vehicle, 
§44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Pawnbrokers, §§44-12-130 to 

44-12-138. 

Actions. 

Interference with liens on pledge 

goods, §44-14-403. 


BAILMENTS —Cont’d 
Pawnbrokers —Cont’d 
Advertising. 
Restrictions, §44-12-138. 
Damaged goods. 
Replacement, §44-12-137. 
Definitions, §44-12-130. 
Lost, §44-12-137. 
Disclosure tickets or statements, 
§44-12-138. 
Duration of pawn transactions, 
§44-12-131. 
Effect of part on local laws, 
§44-12-135. 
Grace period on pawn transactions, 
§44-14-408. 
Interest. 
Restrictions, §44-12-131. 
Liens, §44-14-403. 
Local laws. 
Effect of part on, §44-12-135. 
Lost goods. 
Replacement, §44-12-137. 
Motor vehicles. 
Lease-back. 
Prohibited, §44-12-131. 
Municipalities. 
Supervision of pawnbrokers by, 
§44-12-136. 
Presumption as to pledgor. 
Person properly presenting pawn 
ticket, §44-12-137. 
Prohibited acts, §44-12-137. 
Records. 
Contents, §44-12-132. 
Corrections, §44-12-133. 
Inspection, §44-12-133. 
Maintained for four years, 
§44-12-134. 
Manner of recording entries, 
§44-12-138. 
Permanent records required, 
§44-12-132. 
Prohibited acts, §44-12-137. 
Redemption of goods after maturity 
date, §44-14-403. 
Taking possession of, §44-12-131. 
Performance. 
Condition precedent to action upon 
contract, §44-12-41. 
Possession of property bailed. 
Right of bailee, §44-12-42. 
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BAILMENTS —Cont’d 
Rights of bailee in bailed property, 
§44-12-42. 
Sales. 
Depositories’ liens. 
Involuntary, gratuitous or naked 
depositories. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owners, §44-14-412. 
Special right of property in bailee in 
thing bailed, §44-12-42. 
Title. 
Hirer of labor or services. 
Article in which labor bestowed, 
§44-12-72. 


BALCONIES. 
Condominium construction, §44-3-75. 


BANK DEPOSITS AND 
COLLECTIONS. 
Abandoned accounts. 

Where deposits in banking or financial 
organization presumed 
abandoned, §44-12-197. 

Commencement of abandonment for 
property automatically 
renewable, §44-12-210. 

Disposition of unclaimed property. 

Deposits in banking or financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

General provisions, §§44-12-190 to 
44-12-238. 

Multiple party accounts. 

Joint tenancy with survivorship. 

Effect of section on laws relative to 
multi-party accounts. 

Section not construed to repeal, 
modify or limit, §44-6-190. 

Presumptions. 

Deposits or other interests in banking 
or financial organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 


BANKRUPTCY AND INSOLVENCY. 
Abandonment of property 
distributed in course of 
dissolution or liquidation of 
person. 
When unclaimed property presumed 
abandoned, §44-12-202. 
Decedent’s estate exemptions. 
Statutory exemptions, $§44-13-100 to 
44-13-108. 
Exemptions from levy and sale. 
Closing of case. 
Filing of affidavit of lien release and 
copies of orders, §44-13-100. 
Generally, §§44-13-1 to 44-13-120. 
Statutory exemptions. 
Exemptions for purposes of 
bankruptcy, §44-13-100. 
Levy sale exemptions. 
Generally, §§44-13-1 to 44-13-120. 
Petitions. 
Recordation. 
Clerks of superior courts, 
§§44-14-590, 44-14-591. 
Presumptions. 
Distributions in course of dissolution 
or liquidation of person. 
When presumed abandoned, 
§44-12-202. 
Recording of petition, decree or 
order, §44-14-590. 
Failure to record. 
Effect as to bona fide purchaser or 
real property lienor, §44-14-591. 
Fees, §44-14-590. 
Sale and levy exemptions. 
Generally, §§44-13-1 to 44-13-120. 
Unclaimed property. 
Dissolution or liquidation of person. 
When property distributed in course 
of presumed abandoned, 
§44-12-202. 


BANKS AND TRUST COMPANIES. 
Abandonment presumed. 
Deposits or other interests in banking 
organization, §44-12-197. 
Commencement of abandonment on 
property automatically 
renewable, §44-12-210. 
Instruments on which banking 
organization directly liable, 
§44-12-196. 
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BANKS AND TRUST COMPANIES 
—Cont’d 
Disposition of unclaimed property. 

Deposits or other interests in banking 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

General provisions, §§44-12-190 to 
44-12-238. 

Instruments on which banking 
organization directly liable when 
presumed abandoned, §44-12-196. 

Maintenance and retention of records, 
§44-12-228. 

Presumptions. 

Deposits or other interests in banking 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which banking 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 
Service charges, §44-12-196. 
Unclaimed property. 

Deposits or other interests in banking 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Instruments on which banking 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 

Maintenance and retention of records, 

§44-12-228. 


BICYCLES. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 
Liens. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 


BILLS OF SALE. 
Mortgages. 
Parol evidence. 
Use to prove bill of sale to be 
mortgage, §44-14-32. 
Notice. 
Recording bills of sale to personalty, 
§44-2-10. 
Parol evidence rule. 
Use to prove bill to be mortgage, 
§44-14-32. 
Recording deeds and bills of sale to 
personalty, §44-2-10. 


BILLS OF SALE TO SECURE DEBT. 
Absolute conveyance, §44-14-60. 
Acknowledgments. 
Out-of-state bills, §44-14-62. 
Affidavits. 
Expiration of notice effected by 
recording. 

Extension of time period, 

§44-14-141. 
Recording of affidavit, §44-14-142. 

After-acquired property. 

Bond issues given to secure bill, 

§44-14-35.1. 

Attestation, §44-14-61. 

Out-of-state bills, §44-14-62. 
Bond for title. 

Necessity, §44-14-60. 
Bond issues. 

Given to secure, §44-14-35.1. 
Bond to reconvey. 

Necessity, §44-14-60. 
Covered property, §44-14-35.1. 
Death. 

Grantor’s right to reconvey. 

Prior death of grantor, §44-14-66. 

Defenses. 

Foreclosure, §44-14-281. 
Encumbrances. 

Grantor’s right to reconvey. 

Effect against grantor, §44-14-66. 

Foreclosures, §§44-14-280 to 44-14-282. 

Defenses, §44-14-281. 

Judgments. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Levy and sale. 

Following execution and recording of 
bill, §44-14-282. 

Manner of foreclosure, §44-14-280. 
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BILLS OF SALE TO SECURE DEBT 
—Cont’d 
Foreclosures —Cont’d 

Proceedings after foreclosure, 

§44-14-281. 
Judgments. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Cancellation, §44-14-164. 
Effect, §44-14-165. 
Jurisdiction, power and authority, 
§44-14-168. 
Motion, §44-14-163. 
Liens. 

Grantor’s right to reconvey. 

Effect of lien against, §44-14-66. 
Motions. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-168. 

Motor vehicles. 

Selling or disposing of vehicle securing 
bill of sale with intent to defraud, 
§44-14-7, 

Nonresidents. 

Recordation, §44-14-63. 
Notice. 

Expiration of notice effected by 
recording, §§44-14-140 to 
44-14-144. 

Out-of-state bills. 

Signature, attestation and witnessing, 

§44-14-62. 
Personal property. 

Wrongful sale or removal of property 

subject to, §44-14-6. 
Probate. 

Out-of-state bills, §44-14-62. 
Property covered, §44-14-35.1. 
Public utilities. 

Bond issue to secure bill. 

After-acquired property. 
Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 

Expiration of notice affected by 
recording. 

Exclusion from coverage of 
provisions, §44-14-144. 
Reconveyance of property. 

Grantor’s right absolute and 
permanent, §44-14-66. 

Liens, encumbrances or other rights 
attaching to property. 

Effect against grantor’s rights, 
§44-14-66. 


BILLS OF SALE TO SECURE DEBT 

—Cont’d 

Reconveyance of property —Cont’d 

Prior death of grantor, §44-14-66. 

Recordation, §44-14-63. 

Expiration of notice affected by 
recording, §44-14-140. 

Affidavit for extension of time 
period, §§44-14-141, 44-14-142. 

Extension of time period, 
§44-14-141. 

Instruments filed before March 31, 
1937. 

Limitations on, §44-14-143. 

Public utility corporations. 

Exclusion from provisions, 
§44-14-144. 

Failure to record, §44-14-63. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Cancellation, §44-14-164. 

Sales. 

Foreclosure on bill. 

Levy and sale following execution 
and recording of bill, 
§44-14-282. 

Vacation of judgment upon obligation 
prior to sale, §§44-14-163 to 
44-14-165. 

Time. 

Expiration of notice affected by 
recording, §44-14-140. 

Extension of time period, 
§44-14-141. 

Title, §44-14-60. 


BIRDS. 
Eggs of birds. 
Ownership, §44-1-9. 
Offspring of birds. 
Ownership, §44-1-9. 
Property rights. 
Deposit and offspring by wild animals 
on land. 
Generally, §44-1-9. 
Offspring of domestic or owned 
animals. 
Generally, §44-1-10. 
Property rights may exist in, §44-1-8. 
Wild animals generally. 
Factors establishing property in, 
§44-1-8. 
No property right created in, 
§44-1-8. 
Young of birds. 
Ownership, §44-1-9. 
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BLACK PERSONS. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on race, color 
or natural origin, §44-5-60. 


BLOOD AND BLOOD PRODUCTS. 
Donations of blood by persons over 
17 years of age, §44-5-89. 
Persons over 17 years of age. 
Donation of blood, §44-5-89. 


BLUEPRINTS. 
Recordation, §§44-2-25 to 44-2-29. 


BOARDERS OF ANIMALS LIEN, 
§§44-14-490 to 44-14-494. 
Cruelty to animals. 
No liability for disposal under part, 
§44-14-494, 
Disposal of animal, §44-14-491. 
No liability for cruelty to animal, 
§44-14-494, 
Generally, §44-14-490. 
Necessity of other legal proceeding, 
§44-14-493. 
Notice, §44-14-491. 
Retention of possession, §44-14-490. 
Sale of animal, §44-14-491. 
Disposition of proceeds, §44-14-492. 


BOARS. 


Liens. 


Officially established liens, §44-14-320. 


Offspring of boars, §44-14-511. 


BOATS AND OTHER WATERCRAFT. 
Liens. 
Officers and employees on watercraft, 
§44-14-510. 


Officially established liens, §44-14-320. 


BODY PARTS. 
Anatomical gifts, §§44-5-140 to 
44-5-159.4. 


BONA FIDE PURCHASERS. 
Bankruptcy petitions, decrees or 
orders. 
Failure to record. 
Effect as to bona fide purchaser, 
§44-14-591. 
Conveyances. 
Protection against unrecorded 
conveyances, §44-2-4. 
Unrecorded voluntary conveyance void 
as against, §44-2-3. 
Deeds. 
Voluntary unrecorded deed void as 
against, §44-2-3. 


BONA FIDE PURCHASERS —Cont’d 

Gifts. 

Inter vivos gifts. 

Gifts void against, §44-5-88. 

Inter vivos gifts. 

Gifts void against, §44-5-88. 

Laborers’ liens. 

Lien not to exist against, §44-14-382. 

Lis pendens notice, §§44-14-610 to 
44-14-6138. 

Mortgages. 

Effect of defective record as notice, 
§44-14-39. 

Partition. 

Setting aside judgment by parties 
under disability, absent or not 
notified. 

Subsequent proceedings not to effect 
title, §44-6-171. 

Protection of good faith purchasers 
without notice against 
unrecorded liens or 
conveyances, §44-2-4. 

Recordation. 

Unrecorded liens or conveyances. 

Protection of good faith purchasers 
without notice against, §44-2-4. 

Unrecorded voluntary deed or 
conveyance void as against 
subsequent purchasers, §44-2-3. 


BOND ISSUES. 
Bills of sale to secure debt. 

Given to secure, §44-14-35.1. 

Mortgages. 
Given to secure, §44-14-35.1. 
Public utilities. 

Secured by mortgages, bills of sale to 
secure debt, deeds to secure debt, 
etc. 

After-acquired property. 
Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 


BONDS FOR TITLE. 
Acceleration. 
Residential real estate transactions, 
§44-14-5. 
Actions. 
Breach. 
Measure of damages, §44-5-67. 
Assumption of indebtedness. 
Residential real estate transactions, 
§44-14-5. 
Bills of sale to secure debt. 
Necessity, §44-14-60. 
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BONDS FOR TITLE —Cont’d 
Breach. 
Measure of damages, §44-5-67. 
Conveyances to secure debt. 
Necessity, §44-14-60. 
Damages. 

Breach. 

Measure of damages, §44-5-67. 

Foreclosures. 

Judgments. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Quitclaim deeds. 

Execution and recordation following 
judgment, §44-14-210. 

Levy and sale, §44-14-210. 
Interest. 

Residential real estate transactions. 

Prohibited practices, §44-14-5. 

Judgments. 

Lien on debt given for purchase 
money, §44-14-321. 

Quitclaim deed following judgment. 

Execution and recordation, 
§44-14-210. 

Levy and sale, §44-14-210. 

Vacation of judgments rendered upon 
obligation. 

Cancellation, §44-14-164. 

Deeds made for purpose of levy and 
sale. 

Invalidation, §44-14-164. 
Prior to sale, §44-14-165. 
Jurisdiction, power and authority, 
§44-14-168. 
Motions, §44-14-163. 
Land registration. 

Transfers to secure debt. 

Notation on bond, §44-2-166. 

Liens. 

Judgment on debt given for purchase 

money, §44-14-321. 
Motions. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-168. 

Notice. 

Quitclaim deed following judgment. 

Levy and sale, §44-14-210. 

Priorities. 

Lien for judgment on debt given for 

purchase money, §44-14-321. 
Prohibited practices. 

Residential real estate transactions, 

§44-14-5. 


BONDS FOR TITLE —Cont’d 
Quitclaim deeds. 

Execution and recordation following 

judgment, §44-14-210. 
Recordation, §44-2-6. 

Priority as to subsequent deeds taken 
without notice from same vendor, 
§44-2-6. 

Quitclaim deed following judgment, 
§44-14-210. 

Surrender or satisfaction, §44-2-7. 

Requisites, §44-5-32. 
Residential real estate transactions. 

Prohibited practices, §44-14-5. 

Sales. 
Quitclaim deed following judgment. 
Execution and recordation. 
Levy and sale, §44-14-210. 

Residential real estate transactions, 
§44-14-5. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-168 to 44-14-165. 


BONDS, SURETY. 
Bailments. 
Contracts of hiring. 
Forthcoming bond demanded, 
§44-12-70. 
Chattel mortgages. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Contracts of hiring. 
Forthcoming bonds demanded of hirer, 
§44-12-70. 
Foreclosures. 
Arising out of commercial 
transactions, §44-14-263. 
Filing of defenses by defendant, 
§44-14-268. 

Liens on personalty. 

Bond by defendant for possession, 
§44-14-550. 

Judgment on replevy bonds, 
§44-14-551. 

Security interest on personal property. 
Before debt due, §44-14-241. 
Transfers, removals or conveyances 

pending resolution, §§44-14-234, 
44-14-237. 
Forthcoming bonds. 

Contracts of hiring. 

Demanded of hirer, §44-12-70. 

Purchasers of mortgaged personalty, 

§44-14-45. 
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BONDS, SURETY —Cont’d 
Landlord and tenant. 
Distress warrants. 

Claims by third persons, §44-7-81. 

Tenants desiring to transfer, remove 
or convey property, §44-7-76. 

Security deposits. 

Surety bond in lieu of escrow 

account, §44-7-32. 
Liens. 
Foreclosure of liens on personalty. 

Bond by defendant for possession, 
§44-14-550. 

Judgment on replevy bonds, 
§44-14-551. 

Life estates. 
Sale of life estate in personalty. 

Demand for bond by purchaser, 
§44-6-88. 

Resale of property upon failure of 
purchaser to give bond, 
§44-6-88. 
Mechanics’ and materialmen’s liens. 
Release of lien on real estate on 
approval of bond, §44-14-364. 
Real property bonds, §44-14-364. 
Waiver of lien upon bond. 

In advance of furnishing labor, 
services or materials void, 
§44-14-366. 

Mortgages. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Personal property. 
Foreclosure of liens on personalty. 

Bond by defendant for possession, 
§44-14-550. 

Judgment on replevy bonds, 
§44-14-551. 

Foreclosure of security interest on 
personal property. 

Before debt due, §44-14-241. 

Transfers, removals or conveyances 
pending resolution, §§44-14-234, 
44-14-237. 

Foreclosures arising out of commercial 
transactions, §44-14-263. 

Filing of defenses by defendant, 

§44-14-268. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Security deposits held by landlord 
for tenant. 
Surety bond in lieu of escrow account, 
§44-7-32. 


BONDS, SURETY —Cont’d 
Subdivisions. 

Sale of subdivided land. 

Required for registration, §44-3-3. 
Time-shares. 

In lieu of escrow of payments received 
on uncompleted projects by 
developers, §44-3-176. 

In lieu of escrow required by 
developers, §44-3-175. 

Liens affecting time-share intervals. 

Surety bond against, §44-3-180. 
Transfers to minors. 
Custodian’s bond, §44-5-125. 


BONDS TO RECONVEY. 
Bills of sale to secure debt. 
Necessity, §44-14-60. 
Conveyances to secure debt. 
Necessity, §44-14-60. 
Land registration. 
Transfers to secure debt. 
Notation on bond, §44-2-166. 
Recordation, §44-2-6. 
Requisites, §44-5-32. 


BONES. 
American Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 


BOOKS. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


BORROWING MONEY. 
Personal property. 
Bailments. 
Loans of property, §§44-12-110 to 
44-12-120. 


BOUNDARIES. 
Condominiums. 
Reallocation of boundaries between 
units, §44-3-91. 
Coordinate system, §§44-4-20 to 
44-4-31. 
Alternative plane coordinates. 
Expressing location of point, 
§44-4-22. 
Conversion of distances between 
meters and feet, §44-4-28. 
Description of land extending from one 
zone to another, §44-4-23. 
East zone, §44-4-20. 
Description of land extending from 
one zone to another, §44-4-23. 
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BOUNDARIES —Cont’d 
Coordinate system —Cont’d 
East zone —Cont’d 
Grid north, Georgia east zone. 

Use of term, §44-4-27. 
Limitation on use of term, §44-4-26. 
Name, §44-4-21. 

Precisely defined, §44-4-24. 
Georgia coordinate system. 
Designation, §44-4-20. 
Use prohibited after January 1, 
1990, §44-4-31. 
Validation of use, §44-4-30. 
Georgia coordinate system of 1985. 
Designation, §44-4-20. 
Mandatory use of system. 
System not mandatory, §44-4-29. 
Meters. 
Conversion of distances between 
meters and feet, §44-4-28. 
Names of east and west zones, 

§44-4-21. 

Recordation of coordinates of point. 
Prohibited unless connected by 
survey to monumented 
horizontal control station, 

§44-4-25. 
Use of Georgia coordinate system after 

January 1, 1990, §44-4-31. 

Use of system not mandatory, 

§44-4-29, 

Use of terms limited, §44-4-26. 
Validation of use. 
Georgia coordinate system, §44-4-30. 
West zone, §44-4-20. 
Description of land extending from 
one zone to another, §44-4-23. 
Grid north, Georgia west zone. 

Use of term, §44-4-27. 
Limitation on use of term, §44-4-26. 
Name, §44-4-21. 

Precisely defined, §44-4-24. 
X-coordinate. 
Alternative plane coordinates, 
§44-4-22. 
Y-coordinate. 
Alternative plane coordinates, 
§44-4-22. 
Grants of land from state. 
Correctable errors in grants, §44-5-4. 
Navigable tidewaters as boundaries, 
§44-8-7,. 
Nonnavigable streams as 
boundaries, §44-8-2. 
Nonnavigable tidewaters as 
boundaries, §44-8-6. 


BOUNDARIES —Cont’d 

Riparian rights. 

Navigable tidewaters as boundaries, 

§44-8-7. 

Nonnavigable streams as boundaries, 

§44-8-2. 

Nonnavigable tidewaters as 

boundaries, §44-8-6. 

Water rights. 

Navigable tidewaters as boundaries, 

§44-8-7. 

Nonnavigable streams as boundaries, 

§44-8-2. 

Nonnavigable tidewaters as 
boundaries, §44-8-6. 


BREACH OF CONTRACT. 
Bailments. 
Contracts of hiring. 
Effect of breach, §44-12-65. 


BREACH OF WARRANTY. 
Warranty of title. 
Action for breach, §§44-5-64 to 
44-5-66. 


BRIDGES. 
Franchises. 

Construction or operation of public 
bridge. 

Franchise to be granted by state, 
§44-8-10. 

Compensation to landowner for 
interference with possession, 
§44-8-10. 
When franchise exclusive 
generally, §44-8-10. 
Private bridges. 

Construction or establishment across 
watercourse within or adjoining 
lands appurtenant to ownership, 
§44-8-10. 

Public bridges. 

Franchise to be granted by state to 
construct or operate, §44-8-10. 

Compensation to landowner for 
interference with possession, 
§44-8-10. 

Exclusiveness of franchise generally, 
§44-8-10. 

Riparian rights. 

Private bridges. 

Construction or establishment 
within or adjoining lands 
appurtenant to ownership, 
§44-8-10. 
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BRIDGES —Cont’d 
Riparian rights —Cont’d 
Public bridges. 
Construction or operation. 
Franchise to be granted by state, 
§44-8-10. 


BROCHURES. 
Condominiums, §44-3-111. 


BUILDING CODES. 
Condominiums. 
Effect of article on building code laws, 
§44-3-114. 
Time-shares. 
Application, §44-3-164. 


BUILDINGS AND HOUSING. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Demolition. 
Easement to holders. 
Necessary parties, §44-10-4. 
Easements. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Historic preservation. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
General provisions, §§44-10-20 to 
44-10-31. 
Solar easements. 
General provisions, §§44-9-20 to 
44-9-23. 


BULLS. 
Liens. 


Officially established liens, §44-14-320. 


Offspring of bulls, §44-14-511. 


BURDEN OF PROOF. 
Bailments. 

Loss of thing bailed, §44-12-44. 
Condominiums. 

Validity of amendment to 
condominium instruments, 
§44-3-93. 

Covenants running with the land. 

Warranty of title. 

Action for breach, §44-5-64. 
Encumbrances. 

Removal of encumbered property to 

hinder, delay or prevent levy. 
Shifting upon entry of nulla bona, 
§44-14-11. 


BURDEN OF PROOF —Cont’d 
Georgia land sales act. 
Exemptions, §44-3-12. 
Liens. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Shifting of burden upon entry of 
nulla bona, §44-14-11. 
Mortgages. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Shifting of burden upon entry of 
nulla bona, §44-14-11. 
Subdivisions. 
Sale of subdivided land. 
Exemptions, §44-3-12. 
Warranty of title. 
Action for breach, §44-5-64. 


BURIAL. 
American Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 
Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 


C 


CABINS. 
Prostitution or assignation. 
Effect of leases for purposes of, 
§44-7-18. 


CAMPS. 
Tourist camps. 
Prostitution or assignation. 
Effect of leases for purposes of, 
§44-7-18. 


CANALS. 
Mining and quarrying rights of way. 
Control of water power by mine owner 
by constructing, §44-9-73. 
Right to drain mine, carry off ore, etc., 
over adjoining land, §44-9-74. 
Riparian rights. 
Construction of canals on navigable 
streams by owner controlling 
lands on both sides, §44-8-4. 
Liability for resulting damages, 
§44-8-4. 
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CANCELLATION. 

Anatomical gifts. 

Document of gift revoked by 
cancellation, §44-5-144. 
Document of refusal revoked by 
cancellation, §44-5-145. 

Certificates of title. 

Certified copies of canceled certificate, 
§44-2-236. 

Creditors’ certificate, §§44-2-164, 
44-2-249, 

Decedents’ certificate of title and 
owners’ certificate outstanding. 

Issuance of new certificate to personal 
representative, §44-2-130. 

Deed as reconveyance of title, 
§44-14-67. 

Deeds to secure debt, bonds for title 
to realty or bill of sale to 
personalty. 

Vacation or judgments prior to sale. 
Cancellation of execution, 
§44-14-164. 
Exemptions from levy and sale. 
Sale of excess property by receivers. 
Cancellation upon failure of creditor 
to appear and file claim, 
§44-13-85. 
Mechanics’ and materialmen’s liens. 
Preliminary notice, §§44-14-361.4, 
44-14-362. 

Mortgage, certificates of 
indebtedness, liens, etc., 
§44-2-136. 

Request to cancel entries, §44-2-250. 

Owners’ certificate of title. 

Compelling production of certificate for 
registration of involuntary 
transfers. 

Cancellation upon failure to 
produce, §44-2-132. 

Time-shares. 

Public offering statements. 

Conspicuous statement of right to 
cancel, §44-3-172. 

Sales agreement by purchaser or 
developer, §44-3-174. 


CARPETS. 
Laundries’, cleaners’ and tailors’ 
lien, §§44-14-450 to 44-14-456. 


CASKETS. 

American Indian human remains 
and burial objects held by 
museums, §§44-12-260 to 
44-12-264. 

Burial object defined, §44-12-260. 


CASKETS —Cont’d 
American Indian human remains 
and burial objects held by 
museums —Cont’d 
Inventory of burial objects, §44-12-261. 
Monitoring and review of inventory, 
identification and repatriation 
activities, §44-12-263. 
Penalties for violations of provisions, 
§44-12-264. 
Return of burial objects, §44-12-262. 


CATALOGUES. 

American Indian human remains 
and burial objects held by 
museums. 

Inventory of remains or burial objects 
in possession of museum. 
Supplemental information including 
inventories or catalogues, 
§44-12-261. 


CATS. 
Liens. 
Veterinarians and boarders of animals, 
§§44-14-490 to 44-14-494. 


CATTLE. 
Landlord and tenant. 
Tenant’s right to use pasturage for 
cattle, §44-7-11. 
Liens. 
Offspring of blooded or imported bull 
for services of bull, §44-14-511. 
Offspring of bull. 
Lien for service, §44-14-511. 
Recordation of lien on offspring of 
bull for service, §44-14-511. 


CAUSA MORTIS GIFTS. 
Criteria for making valid gift, 
§44-5-100. 


CAVEATS. 
Objections to entry in title register. 
Filing, §44-2-134. 
Sales of residential condominium 
units, §44-3-111. 
Time for filing, §44-2-122. 


CEILINGS. 
Condominium units. 
Construction of condominium 
instruments, §44-3-75. 
Recording of plats and plans. 
Contents, §44-3-83. 
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CEMETERIES. 
Abandoned cemeteries and burial 
grounds. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
American Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 
Decrees. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Forfeiture of abandoned cemetery 
lots, §44-5-211. 
Georgia land sales act. 
Exemptions of cemetery lots or 
interests, §44-3-4. 
Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 
Notice. 
Forfeiture of abandoned cemetery lots. 
Hearings, §44-5-211. 
Orders, §44-5-211. 
Reopening proceedings, §44-5-211. 
Orders. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Petitions. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Reopening proceedings, §44-5-211. 
Publication. 
Forfeiture of abandoned cemetery lots. 
Notice of hearing, §44-5-211. 
Notice of order, §44-5-211. 
Subdivisions. 
Sale of subdivided land. 
Exemption of cemetery lots or 
interests, §44-3-4. 
Title. 
Forfeiture of abandoned cemetery lots. 
Reversion to cemetery, §44-5-211. 


CERAMIC VESSELS. 
Burial objects defined, §44-12-260. 


CHAIN OF TITLE. 
Mechanics’ and materialmen’s liens. 
Declaration and creation. 

Notice to refer to deed or recorded 
instrument in chain of title, 
§44-14-361.1. 

Recorded affidavits relating to land. 
Notice of facts cited, §44-2-20. 


CHARITIES. 
Funds. 
Prudent management of institutional 
funds. 
General provisions, §§44-15-1 to 
44-15-8. 
Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 


CHATTEL MORTGAGES. 
Affidavits. 

Expiration of notice effected by 
recording of mortgage. 

Extension of time period, 
§44-14-141. 
Recording of affidavit, §44-14-142. 

Forthcoming bond by purchaser of 
mortgaged personalty. 

Affidavit of mortgagee, §44-14-45. 
Bonds, surety. 

Forthcoming bond by purchaser of 

mortgaged personalty, §44-14-45. 
Crops. 

Security agreements relating to crops, 

§§44-14-100, 44-14-101. 
Foreclosures. 

Mortgages generally, §§44-14-180 to 
44-14-191. 

Personal property generally, 
§§44-14-230 to 44-14-303. 

Forthcoming bonds. 

Purchasers of mortgaged personalty, 
§44-14-45. 

Notice given third persons by filing 
for record. 

Expiration at end of seven years from 
date of filing, §$44-14-140 to 
44-14-144. 

Public utilities. 

Expiration of notice effected by 
recording of mortgage. 

Exclusion from coverage of 
provisions, §44-14-144. 
Recordation. 
Expiration of notice effected by 
recording of mortgage, §44-14-140. 
Affidavit for extension of time 
period, §§44-14-141, 44-14-142. 
Extension of time period, 
§44-14-141. 
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CHATTEL MORTGAGES —Cont’d 
Recordation —Cont’d 
Expiration of notice effected by 
recording of mortgage —Cont’d 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-148. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 
Removal of mortgaged property. 
Wrongful removal, §44-14-6. 
Sales. 
Personal property. 
Forthcoming bond by purchaser, 
§44-14-45. 
Wrongful sale of mortgaged property, 
§44-14-6. 
Time. 
Expiration of notice effected by 


recording of mortgage, §44-14-140. 


Extension of time, §44-14-141. 
Wrongful sale or removal of 
mortgaged property, §44-14-6. 


CHECKS. 
Bad checks. 

Defined. 

Lien on merchandise because of bad 
check, §44-14-516. 

Lien on merchandise because of bad 
check, §44-14-516. 

Bad check defined, §44-14-516. 

Definitions. 

Bad checks. 

Lien on merchandise because of bad 
check, §44-14-516. 

Dishonor and notice of dishonor. 

Bad checks. 

Liens on merchandise, §44-14-516. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 

44-12-238. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Liens. 

Bad checks. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 

Stop order payments. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 


CHECKS —Cont’d 
Presumptions. 

Abandonment of instruments on which 
banking or financial organization 
directly liable, §44-12-196. 

Stopping payment. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 

Unclaimed property. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 


CHILD SUPPORT. 
Transfers to minors. 
Custodial discretion in transfers of 
custodial property for support and 
maintenance, §44-5-124. 


CHOICE OF LAW. 
Anatomical gifts. 
Law governing document, §44-5-157. 


CHOSES IN ACTION, §§44-12-20 to 
44-12-24, 
Actions. 
Assignment of rights of actions, 
§44-12-24. 
Remedy to enforce action at law, 
§44-12-21. 
Assignments. 
Choses in action arising upon 
contracts, §44-12-22. 

Funds, §44-12-23. 

Rights of action, §44-12-24. 
Contracts. 

Assignment of choses arising upon, 

§44-12-22. 

Defined, §44-12-20. 

Enforcement rights and remedies, 

§44-12-21. 
Fraud. 
Right of action may not be assigned, 

§44-12-24. 

Fund. 

Assignment, §44-12-23. 
Pawnbrokers. 

Pledged goods defined, §44-12-130. 
Remedies to enforce, §44-12-21. 
Rights to enforce, §44-12-21. 

Torts. 
Right of action may not be assigned, 
§44-12-24. 
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CHURCHES. 
Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 


CITIES. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 


CLAIMS. 
Disposition of unclaimed property. 
Claims for property paid or delivered, 
§44-12-220. 

Agreements and fees for recovery or 
assistance in recovery. 
Reported and delivered to 

commissioner, §44-12-224. 
Appeal of commissioner’s decision, 
§44-12-221. 
Determination, §44-12-222. 
Hearing, §44-12-222. 
Limitation periods. 
Effect, §44-12-223. 
Limitations specified by contract, 
statute or court order. 
Expiration not to affect duties 
required by article, 
§44-12-226. 
Landlord and tenant. 
Distress warrants. 
Third person claims, §44-7-81. 
Transfers to minors. 
Assertion of claim arising out of 
custodial relationship, §44-5-127. 


CLAMS. 
Riparian rights, §§44-8-6, 44-8-7. 


CLASS ACTIONS. 
Property owner’s associations. 
Noncompliance with instrument or 
rules and regulations. 
Actions for damages or injunctive 
relief, §44-3-223. 


CLEANERS’ LIEN, §§44-14-450 to 
44-14-456. 

Articles acquired after delivery 
made. 

Attachment to, §44-14-451. 

Creation, §44-14-450. 

Cumulative effect of remedies for 
satisfaction, §44-14-456. 


CLEANER®Y’ LIEN —Cont’d 
Enforcement, §44-14-451. 
Foreclosures, §44-14-452. 
Notice. 
Sales, §44-14-454. 
Priorities, §44-14-452. 
Retention of possession, §44-14-451. 
Sales. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
Notice, §44-14-454. 
Within 120 days where notice 
provided, §44-14-453. 


CLEAR AND CONVINCING 
EVIDENCE. 
American Indian human remains 
and burial objects. 
Return upon request, §44-12-262. 


CLEAR DESCRIPTION. 
Time-share interval public offering 
statements, §44-3-172. 


CLERKS OF COURT. 
Abandoned mobile homes. 
Public sales. 
Proceeds. 
Management of proceeds, 
§44-7-117. 
Deputies. 
Landlord and tenant. 
Dispossessory proceedings. 
Granting and issuing summons to 
sheriff or his deputy, §44-7-51. 
Procedure upon tenant’s refusal, 
§44-7-50. 
Magistrate courts. 
Dispossessory proceedings. 
Granting and issuing summons to 
sheriff or his deputy, §44-7-51. 
Recordation. 
Uniform real property electronic 
recording act. 
Duties of clerk, §44-2-38. 
Uniform real property electronic 
recording act. 
Duties of clerk, §44-2-38. 


CLOCK REPAIRMEN. 
Jeweler’s lien, §§44-14-430 to 
44-14-434. 


CLOTHING. 
Burial objects defined, §44-12-260. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 
Laundries’, cleaners’ and tailors’ 
lien, §§44-14-450 to 44-14-456. 
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CLUBHOUSES. 
Georgia land sales act. 
Registration statements, §44-3-3. 


COAL. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


CODEFENDANTS. 
Ejectment. 
Substitution upon death of 
codefendant, §44-11-11. 
Warrantors or title to land. 
When previous warrantor may be, 
§44-11-10. 


COLLUSION. 
Real property. 
Grants from state. 
Setting aside of grants on grounds of 
collusion, §44-5-11. 


COLOR OF OFFICE. 
Office of clerk personnel. 
Fraudulent acts under color of office, 
§44-2-44, 


COLOR OF SKIN. 

Covenants prohibiting use or 
ownership of property within 
subdivision. 

Based on race, color or national origin, 
§44-5-60. 


COMMERCIAL PAPER. 
Insurance. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
Presumptions. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
Unclaimed property. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
COMMERCIAL REAL ESTATE 
BROKER LIEN ACT. 


General provisions, §§44-14-600 to 
44-14-605. 


COMMERCIAL REAL ESTATE 
BROKER LIEN ACT —Cont’d 
Short title, §44-14-600. 


COMMINGLED PROPERTY. 
Transfers to minors. 
Custodian commingling with personal 
assets, §44-5-122. 


COMMISSION MERCHANTS. 
Hiring. 
Labor and services, §§44-12-71 to 
44-12-74. 


COMMODITIES. 
Easements. 
Private ways. 
Hauling of commodity to place of 
landing or to railroad depot. 
Limitation on use of private ways 
for specific commercial 
purposes, §44-9-57. 
Private ways. 
Hauling of commodity to place of 
landing or railroad depot. 
Limitation on use of private ways 
for specific commercial purposes, 
§44-9-57. 


COMMON LAW. 
Conservation easement validity. 

Character not traditionally recognized 
at common law, §44-10-5. 

Georgia land sales act. 

Rights of buyers upon violation of 
article. 

Effect on common law rights, 
§44-3-8. 

Willful violation of article. 

Common law right to punish 
violation, §44-3-7. 
Rule against perpetuities. 

Property interest, power of 
appointment or arrangements not 
subject to common law rule. 

Exceptions to applicability of article, 
§44-6-204. 
Subdivisions. 
Sale of subdivided land. 
Rights of buyers upon violations of 
article. 
Effect on common law rights, 
§44-3-8. 
Willful violation of article. 
Common law right to punish 
violation, §44-3-7. 
Time-share estate title, §44-3-163. 
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COMMON PROFITS. 
Condominiums. 
Allocation, §44-3-80. 
Application to expenses, §44-3-108. 
Defined, §44-3-71. 


COMMUNITY AFFAIRS. 
Department of community affairs. 
Historic preservation. 
Designation of historic properties or 
districts. 
Submittal of reports, §44-10-26. 


COMPROMISE AND SETTLEMENT. 
American Indian human remains 
and burial objects. 

Penalties for violations, §44-12-264. 

Filing and recording. 
Notice of real estate settlement. 
Settlement conveying interest in 
real estate or creating lien on, 
§44-2-30. 
Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 
Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-473. 
Liens. 

Health care facility medical practice 
lien on action for care and 
treatment costs. 

Effect, §44-14-473. 

Hospital, nursing home, traumatic 
burn care or physician practice 
lien on action accruing to injured 
person for care and treatment 
costs. 

Settlements before entry into 
hospital. 
Effect of part on, §44-14-475. 
Lis pendens notice. 

Settlement indicated on face of lis 

pendens record, §44-14-612. 
Notice of real estate settlement. 

Filing and recording. 

Settlement conveying interest in 
real estate or creating lien on, 
§44-2-30. 


COMPROMISE AND SETTLEMENT 
—Cont’d 
Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 
Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 

costs. 
Effect of settlement, §44-14-478. 
Real estate settlement. 
Notice, filing and recording. 
Settlement conveying interest in 
real estate or creating lien on, 
§44-2-30. 
Traumatic burn care medical 
practices. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 
Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-478. 


COMPULSORY PURCHASE. 
Private way acquisition, §44-9-1. 


CONCRETE. 

Geodetic controlled monuments. 
Defined, §44-1-15. 

Property corner monuments. 
Defined, §44-1-15. 


CONDEMNATION. 
Easements. 
Private ways. 
General provisions, §§44-9-40 to 
44-9-60. 
Timber tramways. 
General provisions, §§44-9-90 to 
44-9-92. 
Private ways. 
General provisions, §§44-9-40 to 
44-9-60. 
Timber tramways. 
General provisions, §§44-9-90 to 
44-9-92. 


CONDITIONAL ESTATES. 
Estates granted upon conditions. 
Generally, §§44-6-40 to 44-6-44. 
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CONDOMINIUM ACT. 
General provisions, §§44-3-70 to 
44-3-117. 
Short title. 
Georgia condominium act, §44-3-70. 


CONDOMINIUMS, §§44-3-70 to 

44-3-117. 

Actions. 

Association’s capacity, power and 
standing to sue and be sued, 
§44-3-106. 

Enforcement of rules and regulations 
of associations, §44-3-76. 

Sales of residential condominium units 
for residential occupancy. 

Actions against seller, §44-3-111. 

Tort actions against associations, 
§44-3-106. 

Advertising. 

Sales of residential condominium units 
for residential occupancy. 

False advertising, §44-3-111. 
Alienability of condominium. 

Restraints, §44-3-110. 

Allocation of interests in common 

elements, §44-3-78. 

Reallocation, §44-3-81. 

Eminent domain, §44-3-97. 

Withdrawal of submitted property, 

§44-3-99. 
Allocation of liability for common 

expenses, §44-3-80. 

Reallocation, §44-3-81. 

Eminent domain, §44-3-97. 
Allocation of votes in association, 

§44-3-79. 

Reallocation. 

Eminent domain, §44-3-97. 
Alterations within units, §44-3-90. 
Applicability of article, §44-3-113. 

Subcondominiums, §44-3-117. 

Assessments. 

Common expenses, §44-3-80. 

Allocation. 

Eminent domain, §44-3-97. 

Reallocation, §44-3-81. 

Convertible spaces. 

Reallocation of assessed sums prior 

to conversion, §44-3-88. 

Lien, §44-3-109. 

Past due and unpaid assessments. 

Request for statement, §44-3-109. 

Personal obligation of unit owner, 
§44-3-109. 

Subcondominiums, §44-3-117. 


CONDOMINIUMS —Cont’d 
Assignments. 

Limited common elements, §44-3-82. 
Associations. 

Access through units to carry out 
powers and responsibilities, 
§44-3-105. 

Amendment of condominium 
instruments, §44-3-93. 

Articles and bylaws, §44-3-100. 

Board of directors. 

Appointment by declarant, 
§44-3-101. 

Appointment of first board, 
§44-3-100. 

Eligibility, §44-3-104. 

Exercise of powers and 
responsibilities of association, 
§44-3-106. 

Insurance coverage, §44-3-107. 

Quorum, §44-3-103. 

Removal by declarant, §44-3-101. 

Contracts. 

Executed during period of 
declarant’s right to control 
association. 

Cancellation and termination, 
§44-3-101. 

Control by declarant, §44-3-101. 

Surrender of control to unit owners, 
§44-3-101. 

Developer managed association. 

Itemized report of expenses, 
§44-3-250. 

Failure to declarant to perform certain 
functions. 

Control passing to unit owners, 
§44-3-101. 

Incorporations, §44-3-100. 

Insurance coverage, §44-3-107. 

Leases. 

Executed during period of 
declarant’s right to control 
association. 

Cancellation and termination, 
§44-3-101. 

Meetings, §44-3-102. 

Quorums, §44-3-103. 

Membership, §44-3-100. 

Name, §44-3-100. 

Notice of meetings, §44-3-102. 

Officers. 

Eligibility, §44-3-104. 

Organizations, §44-3-100. 

Powers and responsibilities, §44-3-106. 

Access through units to discharge, 
§44-3-105. 
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CONDOMINIUMS —Cont’d 
Associations —Cont’d 
Quorums at meetings, §44-3-103. 
Records. 
Liability for books and records, 
§44-3-101. 
Reports of affairs, finances and budget 
projections, §44-3-102. 
Restoration of damaged or destroyed 
units. 
Vote not to restore, §44-3-94. 
Rules and regulations. 
Compliance with, §44-3-76. 
Enforcement, §44-3-76. 
Subassociation, §44-3-117. 
Defined, §44-3-71. 


Termination of condominium, §44-3-98. 


Tort actions against associations, 
§44-3-106. 

Upkeep of condominiums, §44-3-105. 

Votes. 

Allocation, §44-3-79. 
Reallocation, §44-3-81. 
Eminent domain, §44-3-97. 
Amendment of condominium 
instruments, §44-3-93. 
How cast, §44-3-79. 
Majority requirement, §44-3-79. 
Proxies, §44-3-79. 
Restoration of damaged or destroyed 
units. 
Vote not to restore, §44-3-94. 
Termination of condominium, 
§44-3-98. 
Attorneys’ fees. 

Cost of collection of lien for 
assessments, §44-3-109. 

Foreclosure of lien on leasehold 
condominiums, §44-3-86. 

Performance of defaulted covenant in 
leasehold condominium, §44-3-86. 

Sales of residential condominium units 
for residential occupancy. 

Actions against sellers, §44-3-111. 
Boundaries. 

Reallocation of boundaries between 

units, §44-3-91. 
Building codes. 

Effect of article on building code laws, 

§44-3-114. 
Burden of proof. 

Validity of amendment to 
condominium instruments, 
§44-3-93. 

Combining two or more units, 
§44-3-90. 


CONDOMINIUMS —Cont’d 
Common elements. 

Allocation of undivided interests, 

§44-3-78. 
Eminent domain, §44-3-97. 
Reallocation, §44-3-81. 
Withdrawal of submitted property, 
§44-3-99. 

Assignments and reassignments of 
limited common elements, 
§44-3-82. 

Damage inflicted on common elements. 

Liability of association or unit 
owners, §44-3-105. 

Description of undivided interest, 
§44-3-73. 

Eminent domain, §44-3-97. 

Encroachments on other units or 
common elements. 

Easement for encroachment, 
§44-3-85. 

Insurance. 

Associations to obtain insurance 
coverage, §44-3-107. 

Partitions, §44-3-78. 

Reassignment of limited common 
elements, §44-3-82. 

Suspension of right of use. 

Enforcement of rules and 
regulations of associations, 
§44-3-76. 

Common expenses. 

Application of common profits to 
payment, §44-3-108. 

Assessment against unit, §44-3-80. 

Allocation, §44-3-80. 

Eminent domain, §44-3-97. 
Reallocation, §44-3-81. 

How assessments made, §44-3-80. 

Liability, §44-3-80. 

Common profits, §44-3-108. 
Compliance with article. 
Substantial compliance, §44-3-115. 
Compliance with instrument 
provisions, §44-3-76. 
Construction of article, §44-3-115. 
Contracts. 

Cancellation and termination. 

Contracts executed during period of 
declarant’s right to control 
association, §44-3-101. 

Covered contract. 

Sales of residential condominium 
units for residential occupancy, 
§44-3-111. 
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CONDOMINIUMS —Cont’d 
Conversion condominiums, §44-3-87. 
Notice of conversion, §44-3-87. 
Offer to convey, §44-3-87. 
Rights of tenants, §44-3-87. 
Time periods for notice and offer, 
§44-3-87. 
Convertible spaces. 
Conversion, §44-3-88. 
Declaration. 
Amendment to declaration if 
effecting conversion, §44-3-88. 
Reallocation of sums assessed prior to 
conversion, §44-3-88. 
Treatment of convertible space not 
converted, §44-3-88. 
Conveyances. 
Conversion condominiums. 
Offer to convey, §44-3-87. 
Covenants running with the land. 
Limitations in certain restrictive 
covenants inapplicable, 
§44-3-116. 
Corporations. 
Incorporation of associations, 
§44-3-100. 
Costs. 
Collection of lien for assessments, 
§44-3-109. 
Covenants running with the land. 
Limitations in certain restrictive 
covenants inapplicable, §44-3-116. 
Creation, §44-3-72. 
Subcondominiums, §44-3-117. 
Damages. 
Sales of residential condominium units 
for residential occupancy. 
Actions against seller, §44-3-111. 
Declaration. 
Allocation of undivided interests in 
common elements, §44-3-78. 
Allocation of votes in association, 
§44-3-79. 
Amendments. 
Condominium instruments 
generally, §44-3-93. 
Recordation, §44-3-74. 
Boundaries between units. 
Reallocation, §44-3-91. 
Compliance with condominium 
instruments generally, §44-3-76. 
Conflicts and inconsistencies, §44-3-75. 
Construction and validity of 
instruments generally, §44-3-75. 
Contents, §44-3-77. 


CONDOMINIUMS —Cont’d 
Declaration —Cont’d 
Convertible spaces. 
Amendment to declaration if 
effecting conversion, §44-3-88. 
Creation of existence upon recordation, 
§44-3-72. 
Eminent domain, §44-3-97. 
Execution, §44-3-72. 
Expandable condominiums. 
Contents, §44-3-77. 
Expansion of condominium, §44-3-89. 
Leasehold condominiums. 
Contents, §44-3-77. 
Notice of existence of lien. 
Recordation constitutes record 
notice, §44-3-109. 
Recordation, §44-3-74. 
Amendment effecting conversion, 
§44-3-88. 
Notice of existence of lien, 
§44-3-109. 
Reallocation of boundaries between 
units, §44-3-91. 
Subdivision of units, §44-3-92. 
Severability of invalid provisions, 
§44-3-75. 
Subdivision of units, §44-3-92. 
Withdrawal of submitted property, 
§44-3-99. 
Deeds. 
Recordation, §44-3-74. 
Defects in recorded instruments. 
Procedure for curing, §44-3-115. 
Definitions, §44-3-71. 
Lessor, §44-3-86. 

Description of undivided interest in 
common elements, §44-3-73. 
Descriptions of condominium units. 

Sufficiency, §44-3-73. 
Easements. 
Damage inflicted by utilizing, 
§44-3-85. 
Deviation from plats or plans. 
Encroachment of unit or common 
element on other unit or 
common element, §44-3-85. 
Improvements contemplated by 
instruments, §44-3-85. 
Maintenance of sales office and model 
units, §44-3-85. 
Reservation to declarant of other 
easements, §44-3-85. 
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CONDOMINIUMS —Cont’d 
Electricity, heat, air conditioning, 
gas and water services. 

Termination. 

Noncompliance with condominium 
instrument, §44-3-76. 

Eminent domain, §44-3-97. 
Encumbrances. 

Recordation, §44-3-74. 
Escrow. 

Sales of residential condominium units 

for residential occupancy. 

Escrow deposits prior to closing, 
§44-3-112. 

Withdrawal, commencement of 
construction of improvement, 
§44-3-112. 

Existing condominiums. 

Effect of article on, §44-3-113. 
Expandable condominiums. 

Land use and zoning ordinances or 

laws to. 

Applicability, §44-3-114. 

Recordation of new plats, §44-3-83. 
Expansion of condominiums, 

§44-3-89. 

Fines. 
Enforcement of rules and regulations 
of associations, §44-3-76. 
First refusal. 

Rights, §44-3-110. 
Foreclosures. 

Assessment liens, §44-3-109. 

Assessment of common expenses 

liability, §44-3-80. 
Lien on leasehold condominiums, 
§44-3-86. 

Mortgages and liens, §44-3-95. 

Lien for assessment, §44-3-109. 

Georgia condominium act. 

Short title, §44-3-70. 
Improvements within units, §44-3-90. 
Injunctions. 

Enforcement of rules and regulations 

of associations, §44-3-76. 
Instruments generally. 

Amendment, §44-3-93. 

Withdrawal of submitted property, 
§44-3-99, 

Compliance, §44-3-76. 

Conflicts and inconsistencies, §44-3-75. 

Defects in recorded instruments. 

Procedure for curing, §44-3-115. 

Instruction and validity, §44-3-75. 

Recordation, §44-3-74. 


CONDOMINIUMS —Cont’d 
Instruments generally —Cont’d 

Severability, §44-3-75. 

Withdrawal of submitted property. 

Contents of amendment, §44-3-99. 

Insurance. 

Associations to obtain insurance 

coverage, §44-3-107. 

Damaged or destroyed units. 

Allocation of insurance deductibles, 
§44-3-94, 

Subcondominiums, §44-3-117. 
Water damage claims, §44-3-107. 
Interest. 
Delinquency charge on lien for 
assessments, §44-3-109. 
Land-use control. 
Effect of article upon land use law, 
§44-3-114. 
Expandable condominiums. 

Applicability of land use and zoning 

ordinances or laws to, §44-3-114. 
Leases. 
Cancellation or termination. 

Leases executed during period of 
declarant’s right to control 
association, §44-3-101. 

Conversion condominiums. 
Rights of tenants, §44-3-87. 
Leasehold condominiums, §44-3-86. 

Contents of declaration, §44-3-77. 

Lessor’s rights and powers, §44-3-86. 

Liens, §44-3-86. 

Owner’s rights and powers, 
§44-3-86. 

Performance of covenants, §44-3-86. 

Reallocation of interest in common 
elements, votes and liability for 
common expenses, §44-3-81. 

Recordation, §44-3-74. 
Sales of residential condominium units 
for residential occupancy. 

Sales subject to lease, §44-3-111. 

Liens, §44-3-95. 
Assessments, §44-3-109. 
Extinguishment of lien for assessment. 

Failure of association to furnish 
statement of past due or unpaid 
assessments, §44-3-109. 

Foreclosure, §44-3-95. 
Lien for assessment, §44-3-109. 
Judgments against associations 
arising from tort action, §44-3-106. 
Leasehold condominiums, §44-3-86. 
Recordation, §44-3-74. 
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CONDOMINIUMS —Cont’d 
Liens —Cont’d 
Release, §44-3-95. 
Subcondominiums. 
Effect of certain liens, §44-3-117. 
Subsequent to creation of 
condominiums, §44-3-95. 
Termination of condominium. 
Transfer of liens, §44-3-98. 
Withdrawal of submitted property. 
Transfer of liens, §44-3-99. 
Limitation of actions. 
Sales of residential condominium units 
for residential occupancy. 

Actions against sellers, §44-3-111. 

Mechanics’ and materialmen’s liens. 
Liens for labor and services performed 
and materials furnished. 

Recordation, §44-3-95. 

Removal of lien becoming effective 
subsequent to creation of 
condominium. 

Payment of amount attributable, 
§44-3-95. 
Model units. 
Easements for, §44-3-85. 
Mortgages, §44-3-95. 
Assessment of common expenses. 

Liability, §44-3-80. 

Foreclosure, §44-3-95. 
Recordation, §44-3-74. 
Release, §44-3-95. 
Termination of condominium. 

Transfer of mortgages, §44-3-98. 

Withdrawal of submitted property. 

Transfer of mortgages, §44-3-99. 

Names. 
Corporate name of associations, 
§44-3-100. 
Negligence actions against 
associations, §44-3-106. 
Notice. 
Conversion condominiums, §44-3-87. 
Foreclosure of lien for assessment, 
§44-3-109. 
Lien for assessments. 
Recordation of declaration. 
Constitutes record notice of 
existence, §44-3-109. 
Meetings of associations, §44-3-102. 
Partition. 
Common elements, §44-3-78. 
Plans. 
Failure to follow, §44-3-85. 
Reallocation of boundaries between 
units, §44-3-91. 


CONDOMINIUMS —Cont’d 
Plans —Cont’d 

Recordation, §§44-3-74, 44-3-83. 

Use of previously recorded plans in 
lieu of new plans, §44-3-84. 

Subdivision of units, §44-3-92. 

Use of previously recorded plans in 
lieu of new plans, §44-3-84. 

Plats. 

Failure to follow, §44-3-85. 

Reallocation of boundaries between 
units, §44-3-91. 

Recordation, §§44-3-74, 44-3-83. 

Submitted property withdrawn and 
remaining submitted property, 
§44-3-83. 

Subdivision of units, §44-3-92. 

Presumptions. 

Validity of amendment of 
condominium instruments, 
§44-3-93. 

Profits. 
Common profits, §44-3-108. 
Property owners’ associations. 

Provisions not to apply to associations 
created pursuant to condominium 
act, §44-3-235. 

Recordation. 

Condominium instruments generally, 
§44-3-74, 

Creation upon recordation of 
declaration, §44-3-72. 

Declaration. 

Amendment effecting conversion, 
§44-3-88. 

Existence upon, §44-3-72. 

Notice of existence of liens, 
§44-3-109. 

Reallocation of boundaries between 
units, §44-3-91. 

Subdivision of units, §44-3-92. 

Defects in recorded instruments. 

Procedure for curing, §44-3-115. 

Notice of existence of lien. 

Recordation of declaration 
constitutes record notice, 
§44-3-109. 

Plans, §44-3-83. 

Use of previously recorded plans in 
lieu of new plans, §44-3-84. 

Plats, §44-3-83. 

Submitted property withdrawn and 
remaining submitted property, 
§44-3-83. 

Reallocation of boundaries between 
units, §44-3-91. 
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CONDOMINIUMS —Cont’d 
Recordation —Cont’d 
Subdivision of units, §44-3-92. 
Termination agreements, §44-3-98. 
Withdrawal of submitted property, 
§44-3-99. 
Records. 
Associations. 
Liability for books and records, 
§44-3-101. 
Releases. 

Mortgages and liens, §44-3-95. 
Restraints on alienation, §44-3-110. 
Statement of waiver or failure to 
exercise rights or restraints, 

§44-3-110. 
Effect of failure to furnish 
statement, §44-3-110. 
Rights of first refusal, §44-3-110. 
Statement of waiver or failure to 
exercise rights, §44-3-110. 
Effect of failure to furnish 
statement, §44-3-110. 
Rules and regulations. 
Compliance with, §44-3-76. 
Enforcement, §44-3-76. 
Sales offices. 
Easements for maintenance, §44-3-85. 
Sales of residential condominium 
units for residential occupancy, 
§44-3-111. 
Actions against sellers, §44-3-111. 
Attorneys’ fees to prevailing parties, 
§44-3-111. 
Buyers right to void contract, 
§44-3-111. 
Contents of covered contracts, 
§44-3-111. 
Copy of existing plans and 
specifications, §44-3-111. 
Escrow deposits or other payments 
prior to closing, §44-3-112. 
Withdrawal, commencement of 
construction of improvement, 
§44-3-112. 
False advertising. 
Actions by buyers, §44-3-111. 
Information required to be furnished 
by seller, §44-3-111. 
Limitation of actions, §44-3-111. 
Recreational facilities, parking 
facilities and other commonly used 
facilities. 
Description and location, §44-3-111. 
Survival of actions against sellers, 
§44-3-111. 


CONDOMINIUMS —Cont’d 

Sales of residential condominium 
units for residential occupancy 
—Cont’d 

Units sold subject to lease, §44-3-111. 

Willful violations of requirements, 
§44-3-111. 

Short title. 
Georgia condominium act, §44-3-70. 
Structural improvements. 
Completion after recording of plats, 
§44-3-83. 
Subcondominiums. 
Defined, §44-3-71. 
Generally, §44-3-117. 
Subdivision of units, §44-3-92. 
Effect of article on subdivision laws, 
§44-3-114. 
Submitted property. 
Withdrawal, §44-3-99. 
Taxation. 
Individual condominium units, 
§44-3-96. 
Tenants in common. 
Termination of condominium. 
Property constituting condominium 
owned by unit owners as, 
§44-3-98. 
Withdrawal of submitted property. 
Withdrawn property owned by unit 
owners as, §44-3-99. 
Termination, §44-3-98. 
Time. 
Conversion condominiums. 
Notice of offer to convey, §44-3-87. 
Title. 
Separate titles of units, §44-3-96. 
Tort actions against associations, 
§44-3-106. 
Units. 

Access to association to reasonably 
discharge powers and 
responsibilities, §44-3-105. 

Alteration within units, §44-3-90. 

Boundaries between units. 

Reallocation, §44-3-91. 

Combining two or more units, 
§44-3-90. 

Damage or destruction, §44-3-94. 

Eminent domain, §44-3-97. 

Encroachment on common elements or 
other units. 

Easement for encroachment, 
§44-3-85. 
Improvements within units, §44-3-90. 
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CONDOMINIUMS —Cont’d 
Units —Cont’d 

Model units. 

Easement for, §44-3-85. 

Plats and plans necessary to show 
subdivision, §44-3-92. 

Plats and plans showing altered 
boundaries, §44-3-91. 

Restoration of damaged or destroyed 
units, §44-3-94. 

Sales of residential condominium units 
for residential occupancy, 
§44-3-111. 

Separate parcel of real property, 
§44-3-96. 

Subdivision, §44-3-92. 

Sufficiency of description, §44-3-73. 

Taxation. 

Individual condominium units, 
§44-3-96. 
Upkeep of condominiums. 

Powers and duties of associations, 
§44-3-105. 

Utility services. 
Termination. 
Noncompliance with condominium 
instrument, §44-3-76. 
Votes of associations. 
Allocation, §44-3-79. 
Reallocation, §44-3-81. 
Eminent domain, §44-3-97. 

Amendment of condominium 
instruments, §44-3-93. 

How cast, §44-3-79. 

Majority requirements, §44-3-79. 

Proxies, §44-3-79. 

Restoration of damaged or destroyed 
units. 

Vote not to restore, §44-3-94. 

Termination of condominium, §44-3-98. 

Withdrawal of submitted property, 
§44-3-99. 
Zoning. 

Effect of article on zoning laws, 
§44-3-114. 

Expandable condominiums. 

Applicability of land use and zoning 
ordinances or laws to, §44-3-114. 


CONFIDENTIALITY OF 
INFORMATION. 
Unclaimed property. 
Records required by article, 
§44-12-225. 


CONFIRMATION OF 
FORECLOSURE SALE, 
§44-14-161. 


CONFLICTS OF INTEREST. 
Anatomical gifts. 
Coroners, limitations on authorization 
of removal or donation, §44-5-154. 


CONFLICTS OF LAW. 
Transfers to minors. 

Transfers under similar acts of other 

states, §44-5-112. 
Unclaimed property. 

Cooperation with other states, 
§44-12-218. 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to this 
article, §44-12-212. 


CONSENT. 
Bailments. 

Contracts of hiring. 

Consent of bailor for removal of 
hired thing from state or 
hazardous use, §44-12-68. 

Consent of bailor to relet thing 
hired, §44-12-67. 

Contracts of hiring. 

Consent of bailor for removal of hired 
thing from state or hazardous use, 
§44-12-68. 

Consent of bailor to relet thing hired, 
§44-12-67. 


CONSERVATION EASEMENTS, 
§§44-10-1 to 44-10-8. 
Actions. 
Parties, §44-10-4. 
Right of action. 
Persons with right to bring action, 
§44-10-4. 
Alteration. 
Power of court to modify easement, 
§44-10-4. 
Alteration of easement, §44-10-3. 
Appeals. 
Revaluation of encumbered property, 
§44-10-8. 
Citation of act. 
Short title, §44-10-1. 
Creation of easement, §44-10-3. 
Definitions, §44-10-2. 
Duration, §44-10-3. 
Interests covered by provisions, 
§44-10-6. 
Interpretation and construction. 
Uniformity of laws, §44-10-7. 
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CONSERVATION EASEMENTS 
—Cont’d 
Local government holding easement. 
Property boundaries within locality, 
requirements, §44-10-3. 
Parties. 
Actions affecting conservation 
easements, §44-10-4. 
Privity. 
Validity of easements. 
Privity not required, §44-10-5. 
Property taxes. 
Revaluation of encumbered property, 
§44-10-8. 
Recordation, §44-10-8. 
Revaluation of encumbered 
property, §44-10-8. 
Saving provision. 
Effect on existing rights and duties, 
§44-10-3. 
Scope of provisions. 
Interests covered, §44-10-6. 
Termination of easement. 
Power of court, §44-10-4. 
Third parties. 
Right of enforcement. 
Defined, §44-10-2. 
Persons with right to bring action, 
§44-10-4. 
Title of act. 
Short title, §44-10-1. 
Validity, §44-10-5. 


CONSIDERATION. 
Covenants running with the land. 
Elements necessary for covenant to 
run with land, §44-5-59. 
Deeds. 
Inquiry into consideration, §44-5-30. 


CONSPIRACIES. 
Examiners of title. 
Fraudulent acts and malpractice, 
§44-2-46. 
Sheriffs and deputies making 
fraudulent or false entries, 
§44-2-45. 


CONSTITUTIONAL EXEMPTIONS 
FROM LEVY AND SALE, 
§§44-13-1 to 44-13-87. 


CONSTRUCTIVE DELIVERY. 
Gifts, §44-5-82. 


CONSTRUCTIVE FRAUD. 
Prescription. 
Fraud to prevent possession of 
property from being foundation of, 
§44-5-162. 


CONSTRUCTIVE NOTICE. 
Prescription. 
Effect on prescription of notice of 
instruments, §44-5-166. 
Recording of deeds and bills of sale 
to personalty, §44-2-10. 


CONSTRUCTIVE POSSESSION. 
Lands, §44-5-166. 

Personalty, §44-1-7. 

Under deed, §44-5-167. 


CONSULS. 
Recording instruments executed out 
of state, §44-2-21. 


CONTEMPT. 
Exemptions from levy and sale. 
Failure of surveyor to comply with 
duties, §44-13-10. 
Land registration. 
Cancellation of mortgage, lien, equity 
or lis pendens. 

Compelling holder to surrender for 
cancellation, §44-2-136. 

Compelling production of owner’s 
certificate for registration of 
involuntary transfer. 

Attachment for contempt, §44-2-132. 

Copy objecting to entry in title 
register. 

Failure to produce outstanding 
owner’s certificate of title, 
§44-2-134. 

Partition. 
When physical division of property 
inequitable. 

Sale of lands. 

Failure of commissioners to pay 
money into court, §44-6-168. 


CONTINGENT REMAINDERS. 
Distinguished from vested 
remainder, §44-6-61. 
Expansion of class. 
Jurisdiction of judge of superior court, 
§44-6-90. 
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CONTRACTORS. 
Liens. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


Officially established liens, §44-14-320. 


Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Railroads. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


CONTRACTS. 
Assignments. 
Chose in action arising upon contract, 
§44-12-22. 
Bailments. 
General provisions, §§44-12-40 to 
44-12-120. 
Hiring, §§44-12-60 to 44-12-78. 
Breach of obligations. 
Contracts of hiring. 
Effect of breach as abandonment of 
contract, §44-12-65. 
Choses in action. 
Assignment of choses arising upon, 
§44-12-22. 
Condominiums. 
Cancellation and termination. 

Contracts executed during period of 
declarant’s right to control 
association, §44-3-101. 

Covered contract. 

Sales of residential condominium 
units for residential occupancy, 
§44-3-111. 

Conveyances of realty. 
Requisites of contract to convey, 
§44-5-32. 
Estates for years. 
Distinguished from contract of hiring, 
§44-6-101. 
Foreclosures. 
Bills of sale or contracts retaining 
title. 

Personal property generally, 

§§44-14-280 to 44-14-282. 
Georgia land sales act. 
Void waivers, §44-3-11. 
Hiring. 
General provisions, §§44-12-60 to 
44-12-78. 
Indemnity. 
Aircraft contracts of indemnity. 
Liens, §44-14-518. 


CONTRACTS —Cont’d 
Landlord and tenant. 
General provisions, §§44-7-1 to 

44-7-119. 

Personal property. 
Bailments. 

General provisions, §§44-12-40 to 

44-12-120. 
Choses in action. 

Assignment of chose arising upon 

contract, §44-12-22. 
Contracts retaining title. 

Foreclosures on bills of sale or 
contracts retaining title, 
§§44-14-280 to 44-14-282. 

Recordation. 

Expiration of notice effected by 
recording security instrument 
in personal property, 
§§44-14-140 to 44-14-144. 

Powers of appointment. 
Contract to exercise or not exercise. 

Rule against perpetuities. 

Exceptions to applicability of 
article, §44-6-204. 

Privity. 
Mechanics’ and materialmen’s liens, 

§44-14-361.5. 

Real property. 
Requisites of contracts to sell or 

convey realty, §44-5-32. 

Rent. 
Implied contract to pay rent, §44-7-5. 
Retention of title contracts. 
Personal property. 

Foreclosures on bills of sale or 
contracts retaining title, 
§§44-14-280 to 44-14-282. 

Recordation. 

Expiration of notice effected by 
recording security instrument 
in personal property, 
§§44-14-140 to 44-14-144. 

Rule against perpetuities. 
Powers of appointment. 

Exceptions to contract to exercise or 

not exercise power, §44-6-204. 
Wills or trusts. 
Exceptions to contracts to make or 
not to revoke, §44-6-204. 
Subdivisions. 
Sale of subdivided land. 
Sales contract, §44-3-3. 
Void waivers, §44-3-11. 
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CONTRACTS —Cont’d 
Transfers to minors. 
Entered into by custodian acting in 
custodial capacity. 
Assertion of claim, §44-5-127. 
Personal liability of custodian, 
§44-5-127. 
Trover. 
Purchase money contract. 
Setoff and recoupment in action 
involving, §44-12-154. 
Trusts. 
Contract to make or not revoke. 
Rule against perpetuities. 
Exception to applicability of 
article, §44-6-204. 
Unclaimed property. 
Limitations specified by contract. 
Expiration not to affect duties 
required by article, §44-12-226. 
Wills. 
Contract to make or not revoke will. 
Rule against perpetuities. 
Exceptions to applicability of 
article, §44-6-204. 


CONTRACTS OF HIRING. 
Bailments. 
Hiring generally, §§44-12-60 to 
44-12-78. 


CONVERSION. 
Bailments. 
Contracts of hiring. 
Action for conversion by bailor, 
§44-12-65. 
Loans of property. 
Violations by borrower of intended 
use, §44-12-119. 
Trover. 
General provisions, §§44-12-150 to 
44-12-171. 


CONVEYANCES. 
Bona fide purchasers. 
Unrecorded voluntary conveyance void 
as against, §44-2-3. 
Condominiums. 
Conversion condominiums. 
Offer to convey, §44-3-87. 
Covenants running with the land. 
Limitations in certain restrictive 
covenants inapplicable, 
§44-3-116. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 


CONVEYANCES —Cont’d 

Contract to convey land. 
Requisites of instruments, §44-5-32. 

Covenants. 

Binding effect on grantee accepting 
deed, §44-5-39. 

Covenants running with the land, 

§44-5-60. 

Condominiums. 

Limitations in certain restrictive 
covenants inapplicable, 
§44-3-116. 

Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres. 
Apportionment of price, §44-5-35. 
Rescission where deficiency amounts 

to fraud, §44-5-35. 

Easements. 

Conservation easements. 

General provisions, §§44-10-1 to 
44-10-8. 

General provisions, §§44-9-1 to 
44-9-92. 

Solar easements. 

Subject to requirements of 
conveyance, §44-9-22. 

Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Encumbrances. 

Freedom from encumbrances. 

Covenants running with the land, 
§44-5-60. 

Scope of general warranty of title, 
§44-5-62. 

Estates for years, §§44-6-100 to 

44-6-106. 

Estates granted upon conditions, 

§§44-6-40 to 44-6-44. 

Fees for future conveyances, 

restrictions, §44-14-15. 

Fee simple estates. 

General provisions, §§44-6-20 to 
44-6-25. 

Properly executed conveyance 
construed to convey fee, §44-6-21. 

Fraud. 

Making second deed of conveyance, 
§44-14-12. 

Rescission for deficiency in number of 
acres amounting to fraud. 

Quantity of acres with qualification 
more or less, §44-5-35. 
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CONVEYANCES —Cont’d 
Future interest by deed, §44-5-40. 
Garbage and trash. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Gifts. 

Inter vivos gifts. 

General provisions, §§44-5-80 to 

44-5-89. 
Inter vivos gifts. 

General provisions, §§44-5-80 to 

44-5-89. 
Joint tenants. 

Creating joint tenancy with 
survivorship, §44-6-190. 

Tenants in common. 

General provisions, §§44-6-120 to 

44-6-123. 
Landfills. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Land registration. 

Conveyances to secure debt, §44-2-163. 

Deeds conveying title to registered 
land. 

Manner of recording, §44-2-160. 
Partial transfers, §44-2-161. 
Validity of previous conveyances of 

registered land, §44-2-160. 
Liability of purchaser for costs, 
§44-5-47. 
Life estates. 

General provisions, §§44-6-80 to 

44-6-90. 
Minors. 

Transfers to minors. 

General provisions, §§44-5-110 to 

44-5-134. 

Voiding, ratifying or affirming, 
§44-5-41. 

More or less qualifying quantity of 
acres. 

Deficiency in number of acres. 

Price not apportioned, §44-5-35. 

Notice of real estate settlement. 

Settlement conveying interest in real 
estate or creating lien on. 

Filing and recording, §44-2-30. 

Partition. 

Equitable partition, §§44-6-140 to 
44-6-142. 

Statutory partition, §§44-6-160 to 
44-6-174. 


CONVEYANCES —Cont’d 

Partition —Cont’d 

When physical division of property 
inequitable. 

Execution of deed of conveyance to 
purchaser, §44-6-169. 

Per acre. 

Deficiency in number of acres. 

Apportionment of price, §44-5-35. 

Perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Private transfer fees on future 
conveyances, restrictions, 
§44-14-15. 

Private ways. 

General provisions, §§44-9-40 to 
44-9-60. 

Quiet enjoyment. 

Covenants running with the land, 
§44-5-60. 

Scope of general warranty of title, 
§44-5-62. 

Quitclaim conveyances. 

Bonds for title, conveyances to secure 
debt, purchase contracts, etc. 

Attachment against grantor in deed 
to realty to secure debt, 
§44-14-211. 

Execution and recordation following 
judgment, §44-14-210. 

Ratification. 

Minors, conveyance to or by, §44-5-41. 

Recordation. 

General provisions, §§44-2-1 to 
44-2-39.2. 

Remainders and reversions. 

General provisions, §§44-6-60 to 
44-6-68. 

Rescission. 

Defects to title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres 
amounting to fraud. 

Quantity of acres with qualification 
more or less, §44-5-35. 

Right to sell. 

Scope of general warranty of title, 
§44-5-62. 

Rule against perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 
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CONVEYANCES —Cont’d 
Settlement conveying interest in 
real estate or creating lien on. 

Notice of real estate settlement. 

Filing and recording, §44-2-30. 
Solar easements. 

Subject to requirements of conveyance, 

§44-9-22. 
Solid waste. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Tenants in common. 

General provisions, §§44-6-120 to 
44-6-123. 

Tract or entire body conveyed. 

Deficiency in number of acres. 

Price not apportioned, §44-5-35. 
Transfers to minors. 

General provisions, §§44-5-110 to 

44-5-134. 
Vested interests. 

Land disturbance, building 
construction, or other development 
plans, permits, or entitlements. 

Local government approval or 
adoption of schedule or time 
frame for, §44-5-40. 
Voidable conveyances. 
Minors, conveyance to or by, §44-5-41. 


CONVEYANCES TO SECURE DEBT. 
Absolute conveyance, §44-14-60. 
Acceleration. 
Residential real estate transactions. 
Practices prohibited in connection 
with, §44-14-5. 
Withdrawal of foreclosure proceedings 
after, §44-14-85. 
Acknowledgments. 
Out-of-state deeds to secure debt, 
§44-14-62. 
Actions. 
Disbursement of settlement proceeds 
by settlement agent. 
Violations of provisions, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment. 
Failure of grantee to furnish, 
§44-14-3. 
Recovery of property. 
Bar of action when action to 
foreclose and exercise power of 
sale barred, §44-14-82. 
Reversion to grantor. 
Action not commenced after, 
§44-14-83. 


CONVEYANCES TO SECURE DEBT 
—Cont’d 
Advances secured by conveyance, 
§44-14-2. 
Adverse possession. 
Notice of deed to secure debt or bill of 
sale to secure debt. 
Effect on prescription, §44-5-176. 
Agents. 
Disbursement of settlement proceeds 
by settlement agent, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment. 
Liability of servicing agents or other 
persons to whom indebtedness 
paid, §44-14-3. 
Assumption of indebtedness. 
Prohibited practices in connection with 
certain real estate transactions, 
§44-14-5. 
Attachment against grantor in deed, 
§44-14-211. 
Attestation. 
Deeds to secure debt, §44-14-61. 
Out-of-state deeds, §44-14-62. 
Attorneys’ fees. 
Disbursement of settlement proceeds 
by settlement agent. 
Violations of provisions. 
Award in action for damages, 
§44-14-13. 
Furnishing of cancellation by grantee 
upon payment. 
Failure to furnish cancellation, 
§44-14-3. 
Bonds for title. 
Necessity, §44-14-60. 
Bonds to reconvey. 
Necessity, §44-14-60. 
Cancellation of deed to secure debt. 
Reconveyance of title, §44-14-67. 
Cancellation of instrument, §44-14-3. 
Criminal law and procedure. 
Settlement and disbursement by 
person other than the settlement 
agent, §44-14-13. 
Damages. 
Disbursement of settlement proceeds 
by settlement agent. 
Violations of provisions, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment. 
Failure to furnish cancellation, 
§44-14-3. 
Death. 
Grantor’s right to reconvey. 
Prior death of grantor, §44-14-66. 
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CONVEYANCES TO SECURE DEBT 
—Cont’d 

Deeds to secure debt. 

Proof, §44-14-61. 

Transfers. 

Partial transfers, §44-14-64. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Invalidation of deed made for 

purpose of levy and sale, 
§44-14-164. 

Disbursement of settlement 
proceeds by settlement agent, 
§44-14-13. 

Definitions, §44-14-13. 

Delivery of loan funds to settlement 
agent by lender, §44-14-13. 

Person conducting settlement and 
disbursement who is not the 
settlement agent, criminal offense, 
§44-14-13. 

Dragnet clauses. 

Operation of open-end clauses, 
§44-14-1. 

Dwelling units. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Electricity. 

Recordation of deed to secure debt 
relating to real and personal 
property by entity furnishing 
electricity, §44-14-36. 

Encumbrances. 

Grantor’s right to reconvey. 

Effect against, §44-14-66. 
Extension of conveyance, §44-14-80. 
Financial institutions. 

Transfers of deeds to secure debt by 
certain institutions, §44-14-64. 

Foreclosures. 

Acceleration of maturity of 
indebtedness. 

Withdrawal of foreclosure 
proceedings, §44-14-85. 
Attachment against grantor in deed, 

§44-14-211. 

Defenses. 

Failure to record not defense, 

§44-14-63. 

Judgments rendered upon obligations 
secured by deed to secure debt. 

Vacation of judgments prior to sale, 

§§44-14-163 to 44-14-165. 


CONVEYANCES TO SECURE DEBT 
—Cont’d 
Foreclosures —Cont’d 

Limitation of actions. 

Acceleration of maturity of 
indebtedness. 

Effect of withdrawal of foreclosure 
proceedings on running of, 
§44-14-85. 

Power of sale. 

Power not exercised after action to 
foreclose barred, §44-14-81. 
Quitclaim deed following judgment. 
Execution and recordation, 
§44-14-210. 

Levy and sale, §44-14-210. 

Recordation. 

Failure to record not defense, 
§44-14-63. 
Reversion to grantor. 
Foreclosure not commenced after 
reversion, §44-14-83. 
Forms. 
Cancellation of security deed. 
Original lost, stolen or otherwise 
mislaid, §44-14-67. 
Gas. 

Recordation of deed to secure debt 
relating to real and personal 
property by gas corporation, 
§44-14-36. 

Georgia land sales act. 

Exemption of offers or dispositions 
made as evidence of indebtedness 
secured by deed to secure debt, 
§44-3-4, 

Interest. 
Residential real estate transactions. 
Practices prohibited in connection 
with, §44-14-5. 
Interpretation and construction. 
Reversion of realty to grantor. 
Contract rights under currently 
existing instruments not 
impaired, §44-14-80. 
Judgments. 
Attachment against grantor in deed. 
Levy and sale following judgment, 
§44-14-211. 
Quitclaim deed following judgment. 
Execution and recordation, 
§44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Cancellation, §44-14-164. 
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CONVEYANCES TO SECURE DEBT 
—Cont’d 
Judgments —Cont’d 

Vacation of judgments rendered upon 

obligation prior to sale —Cont’d 
Deed made for purpose of levy and 
sale. 

Invalidation, §44-14-164. 

Effect, §44-14-165. 
Jurisdiction, power and authority of 
court, §44-14-163. 
Motion, §44-14-163. 
Land registration, §44-2-163. 
Creditor’s certificate, §44-2-163. 
Assignment or negotiation, 
§44-2-164. 
Cancellation. 
Form, §44-2-249. 
Form, §44-2-242. 

Cancellation, §44-2-249. 
Indorsement form, §44-2-242. 
Notation of lengthy description on 

creditor’s certificate, §44-2-239. 
Sale by holder, §44-2-165. 

Notation and registration, §44-2-163. 

Sale by holder of creditor’s certificate, 
§44-2-165. 

Transfer of creditor’s certificate to 
purchaser at sale, §44-2-165. 

Transfers to secure debt, §44-2-166. 

Form, §44-2-241. 

When recordation other than 
registration not required, 
§44-2-125. 

Liens. 

Grantor’s right to reconvey. 

Effect of liens against, §44-14-66. 
Limitation of actions. 

Acceleration of maturity of 
indebtedness. 

Withdrawal of foreclosure 
proceedings after. 

Effect on running of statute, 

§44-14-85. 
Lost, stolen or otherwise mislaid 
security deeds. 

Cancellation, §44-14-67. 

Maturity of debt. 

Acceleration. 

Withdrawal of foreclosure 
proceedings after, §44-14-85. 

Reversion of realty to grantor, 

§44-14-80. 
Motions. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-168. 


CONVEYANCES TO SECURE DEBT 
—Cont’d 
Notice. 
Land registration. 
Sale by holder of creditor’s 
certificate. 
Opportunity to object to transfer 
to purchaser, §44-2-165. 
Quitclaim deed following judgment. 
Levy and sale, §44-14-210. 
Recorded transfer of property subject 
to open-end clauses, §44-14-2. 
Open-end clauses. 
Operation of clauses contained in 
deeds to secure debt, §44-14-1. 
Limited to ex contractu obligations 
between parties, §44-14-1. 
Original party defined, §44-14-1. 
Recorded transfers of property subject 
to, $44-14-2. 
Notice of transfer, §44-14-2. 
Out-of-state deeds. 
Signature, attestation and witnessing, 
§44-14-62. 
Partial transfers of deeds to secure 
debt, §44-14-64. 
Power of sale. 
Reversion to grantor. 
Power not exercised after reversion, 
§44-14-83. 
When barred, §44-14-81. 
Prescription. 
Notice of deed to secure debt. 
Effect on prescription, §44-5-176. 
Probate. 
Out-of-state deeds to secure debt, 
§44-14-62. 
Prohibited practices. 
Residential real estate transactions, 
§44-14-5. 
Proof of deed to secure debt, 
§44-14-61. 
Property insurance. 
Advances to pay premium secured by 
conveyance, §44-14-2. 
Public utilities. 
Bond issue to secure after-acquired 
property. 
Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 
Recordation of deed to secure debt 
relating to real and personal 
property, §44-14-36. 
Quitclaim deeds. 
Attachment against grantor in deed. 
Execution and recordation, 
§44-14-211. 
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CONVEYANCES TO SECURE DEBT 
—Cont’d 
Quitclaim deeds —Cont’d 

Execution and recordation following 

judgment, §44-14-210. 
Railroads. 

Recordation of deed to secure debt 
relating to real and personal 
property, §44-14-36. 

Reconveyance of property. 

Cancellation of deed as reconveyance 
of title, §44-14-67. 

Grantor’s right to reconveyance 
absolute and permanent, 
§44-14-66. 

Liens, encumbrances or other rights 
attaching to property. 

Effect on grantor’s right to, 
§44-14-66. 
Prior death of grantor, §44-14-66. 
Recordation. 
Attachment against grantor in deed. 
Quitclaim deeds, §44-14-211. 
Deeds to secure debt, §44-14-63. 
Cancellation because original lost, 
stolen or otherwise mislaid, 
§44-14-67. 
Failure to record, §44-14-63. 
Railroads and other public utilities, 
§44-14-36. 
Transfers, §44-14-64. 

Quitclaim deed following judgment, 
§44-14-210. 

Quitclaim deeds after attachment 
against grantor, §44-14-211. 
Railroads and other public utilities. 
Recordation of deed to secure debt 

relating to real and personal 
property, §44-14-36. 

Renewal of conveyance and affidavits, 
§44-14-80. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Cancellation, §44-14-164. 
Recovery of property. 

Action not commenced after reversion 
to grantor, §44-14-83. 

Action to recover barred when action 
to foreclose and exercise power of 
sale barred, §44-14-82. 

Renewal of conveyance, §44-14-80. 
Rescission. 

Acceleration of maturity of 
indebtedness. 

Withdrawal of foreclosure 
proceedings after, §44-14-85. 


CONVEYANCES TO SECURE DEBT 

—Cont’d 

Residential real estate transactions. 

Prohibited practices, §44-14-5. 

Reversion of realty to grantor. 

Absolute conveyance of title subject to 
reversion, §44-14-80. 

Affidavit of renewal or extension. 

Title not to revert for twenty years 
from maturity of indebtedness, 
§44-14-80. 

Clerks of superior court. 

Duty to record renewals and 
affidavits of renewal or 
extension, §44-14-80. 

Contract rights under currently 
existing instruments not impaired, 
§44-14-80. 

Expiration of twenty years, §44-14-80. 

Foreclosure action not commenced 
after reversion, §44-14-83. 

Maturity of debt or debts. 

Expiration of twenty years from, 
§44-14-80. 

Power of sale not exercised after 
reversion, §44-14-83. 

Recovery actions not commenced after 
reversion, §44-14-83. 

Renewal of conveyance. 

Title not to revert for additional 
period of twenty years, 
§44-14-80. 

Settlement of debt. 

Effect of grantor relinquishing 
possession, §44-14-84. 

Twenty years from maturity of debt, 
date of conveyance or date 
conveyance recorded, §44-14-80. 

Sales. 

Attachment against grantor in deed. 

Levy and sale following judgment, 
§44-14-211. 

Power of sale. 

Reversion to grantor. 

Power not exercised after 
reversion, §44-14-83. 

When barred, §44-14-81. 

Prohibited practices in certain 
residential real estate 
transactions, §44-14-5. 

Quitclaim deed following judgment. 

Levy and sale, §44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-163 to 44-14-165. 
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CONVEYANCES TO SECURE DEBT 

—Cont’d 

Satisfaction. 

Furnishing of satisfaction or 
cancellation by grantee upon 
payment, §44-14-3. 

Settlements. 

Delivery of settlement proceeds by 
settlement agent, §44-14-13. 

Definitions, §44-14-13. 

Delivery of loan funds by lender, 
§44-14-13. 

Reversion to grantor. 

Effect of grantor relinquishing 
possession in settlement, 
§44-14-84. 

Subdivisions. 

Sale of subdivided land. 

Exemption of evidence of 
indebtedness secured by way of 
deed to secure debts, §44-3-4. 

Superior courts. 

Clerks. 

Renewals of conveyance and 
affidavits. 

Duty to record, §44-14-80. 
Taxes. 

Advances to pay taxes secured by 

conveyance, §44-14-2. 
Telephones. 

Recordation of deed to secure debt 
relating to real and personal 
property by entity furnishing 
service, §44-14-36. 

Title, §44-14-60. 

Cancellation of deed as reconveyance 
of title, §44-14-67. 

Reversion of realty to grantor. 

Conveyance held to be absolute 
conveyance of title subject to 
reversion, §44-14-80. 

Transfers of deeds to secure debt, 

§44-14-64. 

Witnesses. 

Transfers of deeds to secure debt, 
§44-14-64. 

COORDINATE SYSTEM. 

General provisions, §§44-4-20 to 
44-4-31. 

COPPER. 

Mining and quarrying rights of way. 

General provisions, §§44-9-70 to 
44-9-76. 


CORN. 
Landlords crop liens. 
Unlawful purchase from tenant or 
laborer. 
Notice that tenant or laborer have 
no right to sell, §44-14-347. 


CORONERS. 
Anatomical gifts. 

Agreements between medical 
examiners and procurement 
organization, §44-5-159.2. 

Cooperation of medical examiner with 
procurement organization, 
§44-5-159.1. 

Denial of recovery of gift. 

Request for reconsideration, 
§44-5-159.2. 

Limitations on authorization of 
removal or donation, §44-5-154. 

Role of medical examiner, §44-5-159.2. 


CORPORATIONS. 
Abandonment presumed. 
Intangible interest in business 
associations, §44-12-201. 
Unclaimed court ordered refund from 
business association, §44-12-200. 
Undistributed dividends and 
distributions of business 
associations, §44-12-201. 
Bylaws. 
Condominium associations, §44-3-100. 
Condominiums. 
Incorporation of associations, 
§44-3-100. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
Distribution of unclaimed property. 
Court ordered refunds from business 
associations. 

When unclaimed refunds presumed 
abandoned, §44-12-200. 

Dividends and distributions of 
business associations. 

When undistributed dividends and 
distributions presumed 
abandoned, §44-12-201. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 

Dividends. 
Undistributed dividends presumed 
abandoned, §44-12-201. 
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CORPORATIONS —Cont’d 
Gifts. 
Inter vivos gifts. 
Acceptance for, §44-5-81. 
Inter vivos gifts. 
Acceptance for, §44-5-81. 
Mechanics’ and materialmen’s liens. 
Employment of registered architects, 
foresters, land surveyors or 
professional engineers. 
Rights as to liens, §44-14-365. 
Names. 
Condominiums. 
Corporate name of association, 
§44-3-100. 
Officers. 
Inter vivos gifts. 
Acceptance for corporations, 
§44-5-81. 
Personal property. 
Stock and stockholders. 
Stocks representing shares in 
corporation holding lands, 
§44-1-3. 
Presumptions. 
Court ordered refunds from business 
associations. 
When presumed abandoned, 
§44-12-200. 
Dividends and distributions of 
business associations. 
When presumed abandoned, 
§44-12-201. 
Intangible interest in business 
associations. 
When presumed abandoned, 
§44-12-201. 
Property owners’ associations. 
Incorporation as prerequisite to 
submission to article, §44-3-227. 
Stock and stockholders. 


Joint tenancy of shares and securities. 


Joint tenancy with survivorship. 
Effect of section on laws relative 
to joint tenancy of shares, 
§44-6-190. 
Personal property. 
Stocks representing shares in 
corporation holding lands, 
§44-1-3. 


CORPORATIONS —Cont’d 
Unclaimed property. 
Court ordered refunds from business 
associations. 

When unclaimed refunds presumed 
abandoned, §44-12-201. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Dividends and distributions of 
business associations. 

When undistributed dividends and 
distributions presumed 
abandoned, §44-12-201. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 


CORPSES. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 


CORPUS. 
Ownership of increase of property, 
§44-6-84. 


COSTS. 
Condominiums. 
Collection of lien for assessments, 
§44-3-109. 
Conveyances. 
Liability of purchaser, §44-5-47. 
Covenants. 
Obligation for payment of assessments 
and fees. 
Costs of collection included, 
§44-5-60. 
Ejectment. 
Disclaimer of claim by defendant, 
§44-11-6. 
Issuance of writ of possession. 
Levy and sale clause, §44-11-14. 
Proceedings against intruders. 
Fi. fa. for costs, §44-11-33. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Proceedings, §44-13-19. 
Landlord and tenant. 
Retaliation by landlord against tenant, 
action for, §44-7-24. 
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COSTS —Cont’d 
Land registration proceedings, 
§44-2-210. 
Motor vehicles. 
Removal of improperly parked or 
trespassing personal property. 
Actions as result of violation of code 
section, §44-1-13. 
Towed vehicles. 
Removal of improperly parked cars or 
trespassing personal property. 
Actions as result of violation of code 
section, §44-1-13. 
Trespassing personal property or 
improperly parked cars. 
Removal. 
Action as result of violation of code 
section, §44-1-13. 
Trover. 
Tender of property in hire by 
defendant, §44-12-153. 
When $100 or less involved, 
§44-12-158. 
Wells or holes abandoned. 
Abatement of hazard. 
Recovery of costs of filling or 
covering, §44-1-14. 


COTTON. 
Landlords crop liens. 
Unlawful purchase from tenant or 
laborer. 
Notice that tenant or laborer has no 
right to sell, §44-14-347. 


COUNTER AFFIDAVITS. 

Ejectment of intruders, §44-11-30. 
Procedure on submission, §44-11-32. 
Sheriff competent to administer oath, 

§44-11-31. 
Exemption of exempted real 
property from taxation. 
Effect of debtor’s counter affidavit, 
§44-13-60. 


COUNTERCLAIMS. 
Distress warrants. 
Answer may contain counterclaim, 
§44-7-74. 
Foreclosure of security interest on 
personal property. 
Answer may contain counterclaim, 
§44-14-238. 
Foreclosures arising out of 
commercial transactions. 
Time for filing, §44-14-267. 


COUNTERCLAIMS —Cont’d 
Landlord and tenant. 
Dispossessory proceedings. 
Answer may contain counterclaims, 
§44-7-51. 
Personal property. 
Foreclosures arising out of commercial 
transactions. 
Time for filing, §44-14-267. 
Time. 
Foreclosures arising out of commercial 
transactions. 
Filing, §44-14-267. 


COUNTERFEITING. 
Land registration. 
Counterfeiting in connection with 
registration of title to land, 
§44-2-43. 


COUNTIES. 
Abandoned wells or holes. 
Abatement of hazard from, §44-1-14. 
Boundaries. 
Coordinate system. 
General provisions, §§44-4-20 to 
44-4-31. 

Conservation easements. 

Local government holding easement. 
Property boundaries within locality, 
requirements, §44-10-3. 

Coordinate system. 

General provisions, §§44-4-20 to 
44-4-31. 

Georgia coordinate system and 
Georgia coordinate system of 
1985. 

Coordinate system generally, 
§§44-4-20 to 44-4-31. 
Holes. 
Abatement of hazard from abandoned 
well or hole, §44-1-14. 
Landlord and tenant. 
Rent regulations. 
Restrictions on, §44-7-19. 
Security of premises. 
Local ordinances relating to, §44-7-4. 
Land registration. 
Service upon, §44-2-69. 

Liens for taxes. 

Officially established liens, §44-14-320. 

Ordinances. 

Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 

Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 
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COUNTIES —Cont’d 
Real property. 
Registration of vacant or foreclosed 
real property, §44-14-14. 
Rent. 
Restrictions on rent regulation, 
§44-7-19. 
Service of process. 
Land registration. 
Service upon county, §44-2-69. 
Taxation. 
Liens for taxes. 
Officially established liens, 
§44-14-320. 
Wells. 
Abatement of hazard from abandoned 
well or hole, §44-1-14. 


COUNTY SURVEYORS. 
Exemptions from levy and sale. 
Survey of property to be exempted. 
Affidavits, §44-13-10. 


Constitutional exemptions, §44-13-4. 


Lands in different counties, 
§44-13-5. 
Contempt for failure to comply with 
duties, §44-13-10. 
Procedures, §44-13-10. 
Surveys. 
Exemptions from levy and sale. 
Survey of property to be exempted, 
§44-13-10. 
Constitutional exemptions, 
§§44-13-4, 44-13-5. 


COUNTY TAX COLLECTORS. 
Land registration. 
Duty to have delinquent taxes or 
assessments noted, §44-2-176. 


COUNTY TAX COMMISSIONERS. 
Land registration. 
Duty to have delinquent taxes or 
assessments noted, §44-2-176. 


COURT OF APPEALS. 
Land registration. 
Review, §44-2-84. 
COVENANTS. 
Deeds. 
Binding effect on grantee accepting 
deed, §44-5-39. 
Environmental covenants, §§44-16-1 
to 44-16-14. 


COVENANTS NOT TO SUE. 


Health care facility medical practice 


lien, §44-14-473. 


COVENANTS RUNNING WITH THE 
LAND, §§44-3-116, 44-5-59 to 
44-5-67, 44-11-10. 

Affidavits. 

Continuation of certain covenants 
pertaining to subdivisions, 
§44-5-60. 

Condominiums. 

Limitations in certain restrictive 
covenants inapplicable, §44-3-116. 

Consideration. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Costs. 

Obligation for payment of assessments 
and fees. 

Costs of collection included, 
§44-5-60. 

Description of property. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivisions based on race, creed, 
color, etc., §44-5-60. 

Duration of covenant. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Environmental covenants, §§44-16-1 
to 44-16-14. 

Freedom from encumbrances, 
§44-5-60. 

Scope of general warranty of title, 
§44-5-62. 

Land-use control. 

Effect of restricting lands to certain 
uses, §44-5-60. 

Property owner and third party 
agreement to covenant. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Quiet enjoyment, §44-5-60. 

Scope of general warranty of title, 
§44-5-62. 

Recordation. 

Continuation of certain covenants 
pertaining to subdivisions, 
§44-5-60. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Restrictive covenants, §44-5-60. 

Right to sell. 

Scope of general warranty of title, 
§44-5-62. 
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COVENANTS RUNNING WITH THE 

LAND —Cont’d 

Subdivisions. 
Discrimination based on race, creed, 
color, ete. 

Covenants prohibiting use or 
ownership of property within 
subdivision, §44-5-60. 

Enforcement of covenants in certain 
subdivisions by enforcing entities. 

Failure of entity to meet certain 
obligations. 

Passing control of enforcement to 
subdivision plot owners, 
§44-5-60. 
Renewal of certain covenants, 
§44-5-60. 
Warranty of title, §44-5-60. 
Action for breach. 

Burden of proof, §44-5-64. 

Measure of damages, §44-5-66. 

Mitigation of damages, §44-5-65. 

Necessity for offer to rescind, 
§44-5-65. 

Defects in general warranty known to 
purchaser, §44-5-63. 
Ejectment. 
Previous warrantor as codefendant, 
§44-11-10. 
Implied warranty, §44-5-61. 
Scope of general warranty, §44-5-62. 
Zoning. 
Effect of the zoning laws, §44-5-60. 


CREDIT CARDS. 
Cancellation of revolving loan 
account. 
Payment in full. 

Furnishing of cancellation by 
grantee upon payment, 
§44-14-3, 

When debt considered paid in full, 
§44-14-3. 
Payment. 
Revolving loan accounts. 

Furnishing of cancellation by 
grantee upon payment in full, 
§44-14-3,. 

Revolving loan accounts. 
When debt considered paid in full, 
§44-14-3. 


CREDIT UNIONS. 
Abandonment presumed. 
Deposits or other interests in financial 

organization, §44-12-197. 

Commencement of abandonment for 
property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable, 

§44-12-196. 

Disposition of unclaimed property. 
Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

General provisions, §§44-12-190 to 

44-12-238. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 

Maintenance and retention of records, 

§44-12-228. 

Presumptions. 
Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 

Unclaimed property. 
Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Disposition generally, §§44-12-190 to 

44-12-238. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 
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CREDIT UNIONS —Cont’d 
Unclaimed property —Cont’d 
Maintenance and retention of records, 
§44-12-228. 


CREED. 

Covenants prohibiting use or 
ownership of property within 
subdivision. 

Discrimination based on creed, 
§44-5-60. 


CRIMINAL LAW AND PROCEDURE. 
Abandoned mobile homes. 
Public sales. 
Noncompliance with provisions, 
§44-7-116. 

Anatomical gifts. 

Falsification of document, §44-5-155. 

Sale or purchase of parts, §44-5-154. 
Bailments. 

Pawnbrokers. 

Prohibited acts, §44-12-137. 

Bill of sale to secure debt. 

Motor vehicles. 

Selling or disposing of vehicles 
securing bill with intent to 
defraud, §44-14-7. 

Wrongful sale or removal of personal 
property subject to, §44-14-6. 
Chattel mortgages. 
Wrongful sale or removal of mortgaged 
property, §44-14-6. 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 

Willful violations of requirements, 

§44-3-111. 
Conveyances. 
Fraudulently making second deed of 
conveyance, §44-14-12. 
Settlement and disbursement by 
person other than the settlement 
agent, §44-14-13. 
Costs and expenses. 
Lien upon property of convicted 
offenders, §44-5-210. 
Croppers. 
Illegal sale or disposition by cropper, 
§44-7-103. 
Refusal of landlord to deliver cropper’s 
share, §44-7-103. 
Deeds. 
Fraudulently making second deed of 
conveyance, §44-14-12. 


CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Disposition of unclaimed property. 

Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 

Encumbered property. 

Removal to hinder, delay or prevent 

levy, §§44-14-8 to 44-14-11. 
Aiding and abetting, §44-14-9. 
Defendant without permanent 

abode, §44-14-10. 
Generally, §44-14-8. 
Family violence. 

Termination of residential leases upon 
issuance of family violence orders, 
§44-7-23. 

Georgia land sales act. 

Criminal proceedings, §44-3-6. 

Venue for criminal actions, §44-3-9. 

Violation of article, §44-3-7. 

Ghost in the attic statute, §44-1-16. 
Landlord and tenant. 

Crop liens. 

Giving false information as to liens, 
§44-14-346. 

Unlawful purchase of corn or cotton 
from tenant or laborer. 

Notice that tenant or laborer has 

no right to sell, §44-14-347. 
Unlawful sale of farm products on 
which lien exists, §44-14-348. 

Dispossessory proceedings. 

False statements in affidavit or 
answer, §44-7-58. 

Suspending utilities until final 
disposition, §44-7-14.1. 

Sharecroppers. 

Illegal sale by sharecropper, 
§44-7-108. 
Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 
Land registration. 

Fraud, forgery and theft in connection 
with, §44-2-43. 

Fraud or false entries by sheriffs and 
deputies, §44-2-45. 

Fraudulent acts and malpractice of 
examiners, §44-2-46. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Reduction of felonies under article to 
misdemeanors, §44-2-47. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Liens. 

Costs of prosecution against convicted 
offender. 

State to hold lien upon all property, 
§44-5-210. 

Deceiving as to existence, §44-14-12. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 

Defendant without permanent 
abode, §44-14-10. 

Generally, §44-14-8. 

Mortgages. 
Conveyances to secure debt. 

Settlement and disbursement by 
person other than the 
settlement agent, §44-14-13. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 

Defendant without permanent 
abode, §44-14-10. 

Generally, §44-14-8. 

Wrongful sale or removal of mortgaged 
property. 

Property subject to mortgage deed to 
personal property, §44-14-6. 
Pawnbrokers. 
Prohibited acts, §44-12-137. 
Pecans. 
Falling on public rights of way. 
Picking pecans from tree limbs 
without permission, §44-12-241. 
Violations of ownership during 
harvest season, §44-12-241. 
Personal property. 

Wrongful sale or removal of mortgaged 

property, §44-14-6. 
Sharecroppers. 

Illegal sale by sharecropper, §44-7-103. 

Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 

Stalking. 

Termination of residential leases upon 
issuance of stalking orders, 
§44-7-23. 

Subdivisions. 

Sale of subdivided land. 

Criminal proceedings, §44-3-6. 
Venue for criminal actions, §44-3-9. 
Willful violation of article, §44-3-7. 


CRIMINAL LAW AND PROCEDURE 

—Cont’d 

Survey monuments. 

Removal or destruction, §44-1-15. 
Time-shares. 

Criminal penalty, §44-3-195. 

Violations of article, §44-3-195. 
Trespass. 

Removal of trespassing personal 

property. 

Automatic or systematic surveillance 
for purposes of removal and 
relocation, §44-1-13. 

Unclaimed property. 
Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 


CROP LIENS. 
Landlords crop liens. 
General provisions, §§44-14-340 to 
44-14-349, 
Officially established liens, 
§44-14-320. 


CROPPERS, §§44-7-100 to 44-7-103. 


CROPS. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 
Landlord and tenant. 
Crops paid as rent by tenant. 

Exemptions from liens against 

tenant, §44-7-17. 
Landlords crop liens. 

General provisions, §§44-14-340 to 

44-14-349. 
Tenancy at will. 

Right of tenant to emblements, 

§44-7-8. 
Life estates. 
Entitlement to emblements. 

Estate terminated by act of someone 
other than tenant for life, 
§44-6-85. 

Personal property. 
Matured or unmatured crops declared 
to be personalty, §44-14-101. 
Secured transactions. 
Security agreements relating to crops, 
§§44-14-100, 44-14-101. 

Crops and growing crops defined, 
§44-14-100. 

Gum producers as farmers, 
§44-14-100. 

Personalty. 

Matured or unmatured crops 
declared to be, §44-14-101. 
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CROPS —Cont’d 
Secured transactions —Cont’d 
Security agreements relating to crops 
—Cont’d 
Tree growing and fruit producing as 
agricultural pursuit, §44-14-100. 
Tenancy at will. 
Right of tenant to emblements, 
§44-7-8. 


CROSS ACTIONS. 
Land registration. 
Decree in favor of cross action, 
§44-2-82. 
Issuance and service of process or 
summons. 
Suspension of time with filing cross 
actions, §44-2-67. 
Who may file cross actions to petitions, 
§44-2-76. 


CROSS INDEXES. 
Mortgages on property of railroads. 
Registry, §44-14-36. 


CROSS REFERENCES. 
Partial transfers of registered land. 
Noted upon title register, §44-2-161. 


CRUDE GUM. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


CRUELTY TO ANIMALS. 
Veterinarians and boarders of 
animals liens. 
No liability for disposal of animal 
under part, §44-14-494. 


D 


DAMAGES. 
Anatomical gifts. 
Persons acting in good faith in 
accordance with terms of article. 
Not liable for damages in civil 
action, §44-5-156. 
Bonds for title. 

Breach. 

Measure of damages, §44-5-67. 
Canals. 

Construction on nonnavigable streams 
by owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4. 


DAMAGES —Cont’d 
Condominiums. 

Sales of residential condominium units 
for residential occupancy. 

Actions against seller, §44-3-111. 

Conveyances to secure debt. 

Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions, §44-14-13. 

Furnishing of cancellation by grantee 
upon payment. 

Failure to furnish cancellation, 
§44-14-3. 

Covenants running with the land. 

Warranty of title. 

Action for breach, §§44-5-65, 
44-5-66. 

Dams. 

Construction on nonnavigable streams 
by owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4, 

Easements. 

Private ways. 

Compensation assessed against 
condemnor, §§44-9-46 to 
44-9-48, 

Established by prescription. 

When owners barred from 
damages, §44-9-55. 
Establishment over wild lands 
without notice to landowners. 
Assessment of damages after 
notice, §44-9-53. 
Ejectment. 

Mesne profits, §44-11-7. 

Estates granted upon conditions. 

Law favors remedies by damages 
rather than forfeiture, §44-6-41. 

Exemptions from levy and sale. 

Constitutional exemptions. 

Harassment of debtor, §44-13-41. 

Statutory exemptions. 

Payments on account of personal 
bodily injury or loss of future 
earnings, §44-13-100. 

Flooding propensity of property. 
Failure of landlord to notify tenant, 
§44-7-20. 
Foreclosures. 
Personalty liens, §44-14-550. 
Realty liens, §44-14-530. 
Georgia land sales act. 

Rights of buyers upon violation of 

article, §44-3-11. 
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DAMAGES —Cont’d 
Hospitals. 

Lien on action for care and treatment 
costs. 

Enforcement by action for damages, 
§44-14-478. 
Landfills. 

Deeds conveying interest in real 
property used as commercial 
landfill. 

Violations of provisions, §44-5-48. 
Landlord and tenant. 

Dispossessory proceedings. 

Wrongful conduct of landlord, 
§44-7-55. 
Distress warrants. 
Wrongful conduct of landlord, 
§44-7-77. 
Flooding propensity of property. 
Failure to notify prospective tenant, 
§44-7-20. 

Retaliation by landlord against tenant, 
action for, §44-7-24. 

Security deposits. 

Failure to return security deposit, 
§44-7-35. 
Tort liability of landlord, §44-7-14. 
Land registration. 
Actions against assurance fund. 
Measure of damages, §44-2-193. 
Liens. 

Foreclosure of liens on personalty, 
§44-14-550. 

Foreclosure of liens on realty, 
§44-14-530. 

Health care facility medical practice 
lien on negligence action, 
§44-14-478. 

Loans. 

Cancellation by grantee upon payment 
in full. 

Failure to furnish cancellation, 
§44-14-3. 
Mitigation of damages. 

Warranty of title. 

Action for breach, §44-5-65. 
Mortgages. 

Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions, §44-14-13. 

Furnishing of cancellation by grantee 
upon payment in full. 

Failure to furnish, §44-14-3. 


DAMAGES —Cont’d 
Motor vehicles. 
Removal of improperly parked cars or 
trespassing personal property. 
Damages as result of violation of 
code section, §44-1-13. 
Nursing homes. 
Lien on action for care and treatment 
costs. 
Enforcement by action for damages, 
§44-14-478. 
Personal property. 
Foreclosure of liens on personalty, 
§44-14-550. 
Private ways. 
Compensation assessed against 
condemnor, §§44-9-46 to 44-9-48. 
Established by prescription. 
When owners barred from damages, 
§44-9-55. 
Establishment over wild lands without 
notice to landowners. 
Assessment of damages after notice, 
§44-9-53. 
Property owners’ associations. 
Noncompliance with instrument or 
rules and regulations, §44-3-223. 
Punitive damages. 
Time shares, §44-3-183. 
Criteria for awarding, §44-3-195. 
Purchase money loans. 
Disbursement of settlement proceeds, 
§44-14-13. 
Real property. 
Foreclosure of liens on realty, 
§44-14-530. 
Revolving loan accounts. 
Furnishing of cancellation by grantee 
upon payment in full. 
Failure to furnish, §44-14-3. 
Riparian rights. 
Construction of dam or canal on 
nonnavigable streams. 
Owner controlling lands on both 
sides. 
Liability for resultant damages, 
§44-8-4, 
Secured transactions. 
Cancellation of security instrument by 
grantee upon payment in full. 
Failure to furnish cancellation, 
§44-14-3. 
Subdivisions. 
Sale of subdivided land. 
Rights of buyers upon violation of 
article, §44-3-8. 
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DAMAGES —Cont’d 
Time shares. 

Remedies for violations, §44-3-195. 

Punitive damages, §44-3-183. 

Towed vehicles. 

Removal of improperly parked cars or 
trespassing personal property. 

Damages as result of violation of 
code, §44-1-13. 

Traumatic burn care medical 
practices. 

Lien on action for care and treatment 
costs. 

Enforcement by action for damages, 
§44-14-478. 

Treble damages. 

Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Subdivisions. 

Sale of subdivided land. 

Failure to pay registration and 
inspection fees, §44-3-6. 
Trespass. 

Removal of trespassing personal 

property, §44-1-13. 
Trover. 

Determination of value of property, 
§44-12-152. 

Effect of judgment for damages, 
§44-12-156. 

Recoupment in action involving 
purchase money contract, 
§44-12-154. 

Warranty of title. 

Action for breach. 

Measure of damages, §44-5-66. 

Mitigation of damages, §44-5-65. 

Water rights. 

Construction of dam or canal on 
nonnavigable streams. 

Owner controlling lands on both 
sides. 

Liability for resultant damages, 
§44-8-4, 
DAMS. 
Easements. 

Mining and quarrying rights of way. 

Controlling water power by mine 


owner by constructing, §44-9-73. 


Mining and quarrying rights of way. 
Control of water power by mine owner 
by constructing, §44-9-73. 


DAMS —Cont’d 
Nonnavigable streams. 
Construction by owner controlling 
lands on both sides, §44-8-4. 
Rights of way. 
Mining and quarrying rights of way. 
Control of water power by mine 
owner by constructing, §44-9-73. 
Riparian rights. 
Construction of dams on nonnavigable 
streams by owner controlling 
lands on both sides, §44-8-4. 
Liability for resulting damages, 
§44-8-4. 
Water rights. 
Construction of dam on nonnavigable 
streams by owner controlling 
lands on both sides, §44-8-4. 


DEAD BODIES. 
Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 


DEATH. 
Accidental death. 

Real estate transactions. 

Accidental death on site subject of 

real estate transaction. 
Failure to disclose, §44-1-16. 
Bailments. 

Loans of property. 

Death of parties terminating loan, 

§44-12-120. 
Bills of sale to secure debt. 

Grantor’s right to reconvey. 

Prior death of grantor, §44-14-66. 
Causa mortis gifts, §44-5-100. 
Conveyances to secure debt. 

Grantor’s right to reconvey. 

Prior death of grantor, §44-14-66. 
Ejectment. 

Codefendant. 

Necessity for substitution upon 

death of codefendant, §44-11-11. 
Gifts causa mortis, §44-5-100. 
Presumptions. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Unclaimed property. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Witnesses. 

Recording deed on affidavit of third 

person, §44-2-19. 
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DEATH —Cont’d 
Witnesses —Cont’d 
Subscribing witnesses. 
Recording deed on affidavit of third 
person, §44-2-19. 


DEATH PRESUMPTION. 

Person presumed dead without 
heirs or distributees and 
property presumed abandoned, 
§44-12-211. 


DEBTORS AND CREDITORS. 
Gifts. 
Inter vivos gifts. 
Gifts void against creditors, 
§44-5-88. 
Inter vivos gifts. 
Gifts void against creditors, §44-5-88. 
Land registration. 
Transfers made to hinder, delay or 
defraud creditors. 
Attack on transfers, §44-2-174. 
Decrees voiding transfers, §44-2-174. 
Entry of cancellations and transfers 
on register and certificate, 
§44-2-174. 


DECEDENTS’ ESTATES. 


Abandonment of property presumed. 


Bequeathed property, §44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Actions. 

Registered land improperly 
appropriated by heirs. 

Action by personal representative, 
§44-2-170. 
Anatomical gifts. 

General provisions, §§44-5-140 to 
44-5-159.4. 

Bankruptcy’s property exemptions. 

Statutory exemptions, §§44-13-100 to 
44-13-108. 

Disposition of unclaimed property. 

Bequeathed property presumed 
abandoned, §44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Estates for years, §§44-6-100 to 
44-6-106. 
Fee simple estates. 

General provisions, §§44-6-20 to 

44-6-25. 


DECEDENTS’ ESTATES —Cont’d 
Land registration. 

Action by personal representative 
against heirs for improperly 
appropriated land, §44-2-170. 

Cancellation of decedent’s certificate of 
title. 

Issuance of new certificate to 
personal representative, 
§44-2-130. 

Personal representative as trustee for 
persons beneficially entitled, 
§44-2-169. 

Power of heirs to require transfer, 
§44-2-169. 

Transfer of land to personal 
representative where land 
transferred to heirs before 
appointment. 

Right of personal representative, 
§44-2-170. 

Life estates. 

General provisions, §§44-6-80 to 

44-6-90. 
Perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Presumptions. 

Bequeathed property. 

When presumed abandoned, 
§44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Property exemptions in bankruptcy. 

Statutory exemptions, §§44-13-100 to 

44-13-108. 
Real property. 

Power of heirs to require transfer of 
registered real estate, §44-2-169. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Registered land improperly 
appropriated by heirs. 

Action by personal representative, 
§44-2-170. 

Transfer of registered land to personal 
representative where land 
transferred to heirs before 
appointment. 

Right of personal representative, 
§44-2-170. 

Remainders and reversions. 

General provisions, §§44-6-60 to 

44-6-68. 
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DECEDENTS’ ESTATES —Cont’d 
Rule against perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Transfers to minors. 

Irrevocable transfer by personal 
representative to custodian for 
minor’s benefit, §§44-5-115, 
44-5-116. 

Transfer of custodial property to 
minor’s estate upon minor’s death, 
§44-5-130. 

Unclaimed property. 

Bequeathed property. 

When presumed abandoned, 
§44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 


DECLARATORY JUDGMENTS. 
Mineral resources. 
Mineral rights, §44-5-168. 
Prescription. 
Adverse possession of mineral rights. 
Procedure to obtain title, §44-5-168. 


DECREES. 
Bankruptcy. 

Recordation, §§44-14-590, 44-14-591. 
Cemeteries. 

Forfeiture of abandoned cemetery lots, 
§44-5-211. 

Ejectment. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant. 

Molding of decree, §44-11-9. 
Land registration. 

Entry, §44-2-82. 

Form of book of decrees, §44-2-233. 

Form of decrees of title, §44-2-232. 

Freeing land from further registration. 

Decrees rendered on or after 
February 15, 1952, §44-2-144. 

Inclusion of limitations and 
encumbrances, §44-2-82. 

In favor of cross-actions, §44-2-82. 

No default. 

Without necessary facts, §44-2-81. 

Operation of decree directly on land, 
§44-2-61. 

Separate decree for each parcel, 
§§44-2-82, 44-2-233. 


DECREES —Cont’d 
Land registration —Cont’d 
Transfer by clerk pursuant to 
judgment. 
Production of copy of decree and 
order, §44-2-172. 
Transfers made to hinder, delay or 
defraud creditors. 
Voiding transfer, §44-2-174. 
Partition. 
Effect of decree on title, §44-6-142. 
Molding of decree, §44-6-141. 


DEDICATION. 
Lands to public use, §44-5-230. 


DEEDS. 
Adverse possession. 

Effect on making of deed, §44-5-43. 

Estoppel from claiming adversely to 
own deed, §44-5-44. 

Extent of constructive possession 
under deed, §44-5-167. 

Affidavits. 

Genuineness of alleged deed forgery. 
Issue to be determined, §44-2-23. 
Withdrawal of affidavit upon loss of 

deed by affiant, §44-2-24. 

Recording deed on affidavit of third 
person, §44-2-19. 

Recording deed upon affidavit of 
subscribing witness, §44-2-18. 

Ancient deeds. 

Admissibility of deed more than 30 
years old without proof of 
execution, §44-5-45. 

Ascertainment of intention of 
parties, §44-5-34. 
Attestation. 

Witness and officer required to attest 
deed to land, §44-5-30. 

Binding effect of covenants on 
grantee accepting deed, §44-5-39. 
Bona fide purchasers. 
Voluntary unrecorded deed void as 
against, §44-2-3. 

Condominiums. 

Recordation, §44-3-74. 
Consideration. 

Inquiry into consideration, §44-5-30. 
Construction of inconsistent clauses, 

§44-5-34. 

Conveyances to secure debt. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Invalidation of deed made for 
purpose of levy and sale, 
§44-14-164. 
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DEEDS —Cont’d 
Copies. 

Establishment of copy upon loss of 

original, §44-5-46. 
Effect, §44-5-46. 
Covenants. 

Binding effect on grantee accepting 
deed, §44-5-39. 

Covenants running with the land. 

Warranty of title, §§44-5-59 to 44-5-67. 

Delivery. 
Third parties as escrow, §44-5-42. 
Dockets. 

Clerk to keep docket for filing 

instruments for record, §44-2-2. 
Elections under wills. 

Principles relating to elections under 

wills apply to deeds, §44-5-37. 
Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Escrow. 

Delivery of deed to third party as 

escrow, §44-5-42. 
Estoppel. 

Claiming adversely to own deed, 
§44-5-44, 

Recital in deed of receipt of purchase 
money. 

Maker not estopped from denying, 
§44-5-38. 
Evidence. 

Ancient deeds. 

Admissibility without proof of 
execution, §44-5-45. 

Parol evidence. 

Use to prove apparent deed to be 
mortgage, §44-14-32. 

Recorded deed admitted in evidence, 
§44-2-23. 

Fee simple estates. 

General provisions, §§44-6-20 to 
44-6-25. 

Foreclosures. 

Sales made on foreclosure under 
power of sale. 

Mailing notice to debtor. 

Recitals in deed as to meeting of 
notice requirements, 
§44-14-162.4. 

Forgery. 
Affidavit alleging deed forgery. 
Genuineness of deed. 
Issue to be determined, §44-2-23. 


DEEDS —Cont’d 
Forgery —Cont’d 
Affidavit alleging deed forgery 
—Cont’d 
Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 
Form. 

No prescribed form is essential to 

validity, §44-5-33. 
Fraud. 
Making second deed of conveyance, 
§44-14-12. 
Inconsistent clauses. 
Construction, §44-5-34. 
Intention of parties. 

Ascertainment, §44-5-34. 

Joint tenancy with survivorship. 

Creating, §44-6-190. 

Landfills. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Land registration. 
Recording deeds conveying title to 
registered land, §44-2-160. 

Life estates. 

Creation of life estates, §44-6-82. 
Loss of original deed. 

Establishment of copy, §44-5-46. 
Making of deed. 

Effect of adverse possession, §44-5-43. 
Making second deed of conveyance. 

Fraudulently making, §44-14-12. 
Parol evidence. 

Use to prove apparent deed to be 
mortgage, §44-14-32. 

Partition. 

Physical division of property 
inequitable. 

Execution of deed of conveyance to 
purchasers, §44-6-169. 
Perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Personalty. 

Necessity for deed, §44-5-31. 

Recording, §44-2-10. 

Instruments executed out of state, 
§44-2-21. 

Requisites of deed to personalty, 

§44-5-31. 
Prescription. 

Adverse possession. 

Effect on making of deed, §44-5-43. 
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DEEDS —Cont’d 
Prescription —Cont’d 

Adverse possession —Cont’d 

Estoppel from claiming adversely to 
own deed, §44-5-44. 

Extent of constructive possession 
under deed, §44-5-167. 

Presumptions. 

Delivery of deed to third party as 
escrow. 

Possession of deed by grantee 
presumptive proof of delivery, 
§44-5-42. 

Purchase money. 
Effect of recital of receipt, §44-5-38. 
Quitclaim deeds. 

Bonds for title, conveyances to secure 
debt, purchase money contracts, 
etc. 

Execution and recordation following 
judgment, §44-14-210. 

Attachment against grantor in 
deed to realty to secure debt, 
§44-14-211. 

Receipt of purchase money. 
Effect of recital, §44-5-38. 
Recitals. 

Foreclosures. 

Sales made on foreclosure under 
power of sale, §44-14-162.4. 

Receipt of purchase money. 

Effect of recital, §44-5-38. 

Recordation. 

Affidavit alleging deed forgery. 

Effect, §44-2-23. 

Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 

Affidavits of third person, §44-2-19. 

Deeds conveying title to registered 
land, §44-2-160. 

Deeds to personalty, §44-2-10. 

Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Execution and deed after sheriffs sale, 
§44-2-5. 

General provisions, §§44-2-1 to 
44-2-39.2. 

Out of state deeds to realty or 
personalty, §44-2-21. 

Quitclaim deeds. 

Bonds for title, conveyances to 
secure debt, purchase contracts, 
etc. 

Following judgment, §44-14-210. 


DEEDS —Cont’d 
Recordation —Cont’d 
Subsequent deeds conveying lands. 
Priority over unrecorded deeds from 
same vendor when taken 
without notice of existence of 
prior deed, §44-2-1. 
Voluntary deeds or conveyances. 
Bona fide purchasers. 
Unrecorded deed or conveyance 
void as against, §44-2-3. 
Effect of recording, §44-2-3. 

When deed serves as evidence, 
§44-2-23. 

Effect of affidavit alleging forgery, 
§44-2-23. 
Where and when deeds conveying 
lands recorded, §44-2-1. 
Requisites of deeds to lands, 
§44-5-30. 
Requisites of deed to personalty, 
§44-5-31. 
Rule against perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Second deed. 

Fraudulently making second deed of 

conveyance, §44-14-12. 
Signatures. 
Maker required to sign deed to land, 
§44-5-30. 
Third-parties. 
Delivery of deed as escrow. 
Possession of deed by grantee 
presumptive proof of delivery, 
§44-5-42. 

Delivery to third party as escrow, 

§44-5-42. 
Transfers to minors. 

Nomination of custodian made in deed, 

§44-5-113. 
Validity. 

No prescribed form is essential to, 

§44-5-33. 
Warranty of title. 

General provisions, §§44-5-59 to 

44-5-67. 
Wills. 

Elections under wills applicable to 

deeds, §44-5-37. 
Witnesses. 

Attestation by witness and officer of 

deed to lands, §44-5-30. 
Writing required of deed to lands, 
§44-5-30. 
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DEEDS OF TRUST. 
Acceleration provisions. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Assumption of indebtedness. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Debt due in installments, §44-14-126. 
Enforcement of rights, §44-14-120. 

Defense by maker, §44-14-121. 

Judgment, §44-14-124. 

Lien of judgment, §44-14-124. 

Sale of land, §44-14-124. 

Disposition of proceeds of sale, 
§44-14-125. 
Trial of issues, §44-14-123. 
Georgia land sales act. 

Exemption of offers or dispositions 
made as evidence of indebtedness 
secured by deed of trust, §44-3-4. 

Installment payments. 

Debt due in, §44-14-126. 

Treatment of surplus, §44-14-126. 
Interest. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Judgments. 

Enforcement of rights of trustees and 

holders, §44-14-124. 
Lien of judgment, §44-14-124. 
Objections to enforcement of deed, 
§44-14-121. 
Prohibited practices. 

Residential real estate transactions, 

§44-14-5. 
Public utilities. 

Bond issue to secure after-acquired 
property. 

Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 

Recordation of deed relating to real 
and personal property, §44-14-36. 

Recordation. 

Publication of orders enforcing rights, 
§44-14-120. 

Railroads and other public utilities. 

Deeds relating to real and personal 
property, §44-14-36. 
Residential real estate transactions. 
Prohibited practices, §44-14-5. 
Time shares. 

Developer’s financial records of 
payments made to holders of, 
§44-3-188. 


DEFACEMENT. 
Anatomical gifts. 
Defacement or obliteration of 
document, §44-5-155. 


DEFAULT JUDGMENTS. 
Dispossessory proceedings. 
Landlord and tenant. 
Failure to answer, §§44-7-51, 
44-7-53. 
Distress warrants. 
Landlord and tenant. 
Failure to answer, §44-7-74. 
Foreclosures. 
Arising out of commercial 
transactions, §44-14-269. 
Security interest on personal property, 
§44-14-238. 
Landlord and tenant. 
Dispossessory proceedings. 
Failure to answer, §§44-7-51, 
44-7-53. 
Distress warrants. 
Failure to answer, §44-7-74. 
Land registration. 
No default judgment or decree without 
necessary facts, §44-2-81. 
Personal property. 
Foreclosure of security interest on 
personal property, §44-14-233. 


DEFEASIBLE FEES. 
Estates granted upon conditions. 
Generally, §§44-6-40 to 44-6-44. 


DEFENSES. 
Bailments. 
Act of God or contract exception 
available as defense. 
Loss of thing bailed, §44-12-45. 
Bills of sale to secure debt. 
Foreclosure, §44-14-281. 
Deeds of trust. 
Enforcement of rights, §44-14-121. 
Foreclosures. 
Arising out of commercial 
transactions. 
Time for filing, §44-14-267. 
Bills of sale or contracts retaining 
title, §44-14-281. 
Mortgages on personal property by 
magistrate’s court, §44-14-303. 
Mortgages on real estate, §44-14-184. 
By third persons, §44-14-185. 
Purchasers not party to foreclosure. 
Right to go behind judgment, 
§44-14-185. 
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DEFENSES —Cont’d 
Landlord and tenant. 
Dispossessory proceedings. 
Answer may contain defenses, 
§44-7-51. 
Retaliation by landlord as defense, 
§44-7-24. 
Tender of payment by tenant as 
complete defense, §44-7-52. 
Distress warrants. 


Tender of payment by tenant serving 


as complete defense, §44-7-73. 
Mortgages. 

Foreclosure of mortgage on real estate, 

§44-14-184. 
By third persons, §44-14-185. 
Purchaser not party to foreclosure. 
Right to go behind judgment, 
§44-14-185. 
Partition. 

Objections and defenses to right of 
applicant, writ or return, 
§44-6-165. 

Personal property. 

Foreclosures arising out of commercial 
transactions, §44-14-267. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-308. 

Foreclosures on bills of sale or 
contracts retaining title, 
§44-14-281. 

Real property. 

Foreclosure of mortgage on real estate, 

§§44-14-184, 44-14-185. 
Trust deeds. 

Enforcement of rights of trustees and 

holders, §44-14-121. 


DEFINED TERMS. 
Abandoned mobile homes, §44-7-112. 
Abandoned well. 
Abatement of hazard, §44-1-14. 
Absolute or fee simple estates, 
§44-6-20. 
Account. 
Mortgages, conveyances to secure debt 
and liens, §44-14-3. 
Activity and use limitations. 
Environmental covenants, §44-16-2. 
Additional property. 
Georgia condominium act, §44-3-71. 
Adult. 
Anatomical gifts, §44-5-141. 
Georgia transfers to minors act, 
§44-5-111. 


DEFINED TERMS —Cont’d 
Agencies. 

Environmental covenants, §44-16-2. 
Agent. 

Anatomical gifts, §44-5-141. 

Georgia land sales act, §44-3-2. 

Georgia time-share act, §44-3-162. 

Registration of vacant or foreclosed 
real property, §44-14-14. 

American Indian, §44-12-260. 
American Indian tribe, §44-12-260. 
Anatomical gift, §44-5-141. 
Apparent owner. 

Disposition of unclaimed property act, 
§44-12-192, 

Application for execution of a writ 
of possession. 

Dispossessory proceedings, §44-7-49. 

Area. 
Telephone cooperatives, §44-12-236.1. 
Ascendant. 

Heirs property, uniform partition, 

§44-6-180. 
Assignation. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Association. 
Georgia condominium act, §44-3-71. 
Authority. 

Uniform real property electronic 

recording act, §44-2-36. 
Bad check. 

Lien on merchandise because of bad 

check, §44-14-516. 
Bailment, §44-12-40. 
Banking organization. 

Disposition of unclaimed property act, 

§44-12-192. 
Benefit plan. 

Georgia transfers to minors act, 
§44-5-111. 

Blanket encumbrance. 

Georgia land sales act, §44-3-2. 

Board of directors. 

Property owners’ associations, 

§44-3-221. 
Borrowers. 

Mortgages, conveyances to secure debt 

and liens, §§44-14-5, 44-14-13. 
Broker. 

Georgia transfers to minors act, 
§44-5-111. 

Heirs property, uniform partition, 
§44-6-180. 
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DEFINED TERMS —Cont’d 
Broker —Cont’d 
Real estate broker liens, §44-14-601. 
Burial ground. 
American Indians, §44-12-260. 
Burial objects. 
American Indian burial objects, 
§44-12-260. 
Burial site. 
American Indians, §44-12-260. 
Business association. 
Disposition of unclaimed property act, 
§44-12-192. 
Business day. 
Georgia land sales act, §44-3-2. 
Mechanics’ and materialmen’s lien, 
§44-14-360. 
Certificate of appropriateness. 
Georgia historic preservation act, 
§44-10-22. 
Charges. 
Veterinarian or boarder of animals 
lien, §44-14-490. 
Charitable purpose. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Chose in action, §44-12-20. 
Civil family violence order. 
Termination of residential leases, 
§44-7-23. 
Civil stalking order. 
Termination of residential leases, 
§44-7-23. 
Clerk. 
Land registration laws, §44-2-41. 
Client. 
Real estate broker liens, §44-14-601. 
Collateral. 
Heirs property, uniform partition, 
§44-6-180. 
Collected funds. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Commercial real estate. 
Broker’s liens, §44-14-601. 
Commercial transaction. 
Foreclosures arising out of commercial 
transactions, §44-14-260. 
Common area. 
Property owners’ associations, 
§44-3-221. 
Common elements. 
Georgia condominium act, §44-3-71. 
Common expenses. 
Georgia condominium act, §44-3-71. 


DEFINED TERMS —Cont’d 
Common expenses —Cont’d 
Property owners’ associations, 
§44-3-221. 
Common interest community. 
Environmental covenants, §44-16-2. 
Common profits. 
Georgia condominium act, §44-3-71. 
Common promotional plan. 
Georgia land sales act, §44-3-2. 
Condominium, §44-3-71. 
Condominium instruments, §44-3-71. 
Condominium unit, §44-3-71. 
Conservation easements, §44-10-2. 
Conspicuous statement. 
Georgia land sales act, §44-3-2. 
Georgia time-share act, §44-3-162. 
Consumer transaction. 
Foreclosures arising out of commercial 
transactions, §44-14-260. 
Contingent remainders, §44-6-61. 
Contractor. 
Mechanics’ and materialmen’s lien, 
§44-14-360. 
Conversion condominium. 
Georgia condominium act, §44-3-71. 
Convertible space. 
Georgia condominium act, §44-3-71. 
Conveyance. 
Real estate broker liens, §44-14-601. 
Conveyance of real property, 
§44-14-15. 
Court. 
Georgia condominium act, §44-3-71. 
Georgia transfers to minors act, 
§44-5-111. 
Land registration law, §44-2-41. 
Criminal family violence order. 
Termination of residential leases, 
§44-7-23. 
Criminal stalking order. 
Termination of residential leases, 
§44-7-23. 
Crops. 
Security agreements relating to crops, 
§44-14-100. 
Cultural affiliation. 
American Indians, §44-12-260. 
Custodial property. 
Georgia transfers to minors act, 
§44-5-111. 
Custodian. 
Georgia transfers to minors act, 
§44-5-111. 
Customer. 
Die, molds, forms, and patterns, 
§44-12-310. 
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Decedent. 
Anatomical gifts, §44-5-141. 
Declarant. 
Georgia condominium act, §44-3-71. 
Property owners’ associations, 
§44-3-221. 
Declaration. 
Georgia condominium act, §44-3-71. 
Property owners’ associations, 
§44-3-221. 
Dependent. 
Exemptions from levy and sale, 
§44-13-1.1. 
Depository for hire. 
Bailments, §44-12-90. 
Deposits. 
Bailments, §44-12-90. 
Derelict. 
Abandoned mobile homes, §44-7-112. 
Descendant. 
Heirs property, uniform partition, 
§44-6-180. 
Designation. 
Georgia historic preservation act, 
§44-10-22. 
Developer. 
Georgia land sales act, §44-3-2. 
Georgia time-share act, §44-3-162. 
Developer control period. 
Georgia time-share act, §44-3-162. 
Development. 
Georgia time-share act, §44-3-162. 
Disbursement of settlement 
proceeds. 


Mortgages, conveyances to secure debt 


and liens, §44-14-13. 
Disinterested witness. 
Anatomical gifts, §44-5-141. 
Dispose. 
Abandoned mobile homes, §44-7-112. 
Dispose of. 
Georgia land sales act, §44-3-2. 
Disposition. 
Georgia land sales act, §44-3-2. 
Document. 
Uniform real property electronic 
recording act, §44-2-36. 
Document of gift. 
Anatomical gifts, §44-5-141. 
Domicile. 


Disposition of unclaimed property act, 


§44-12-192. 
Mechanics’ and materialmen’s liens. 
Release of lien on real estate on 
approval of bond, §44-14-364. 
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DEFINED TERMS —Cont’d 
Donor. 

Anatomical gifts, §44-5-141. 
Donor registry. 

Anatomical gifts, §44-5-141. 
Driver’s license. 

Anatomical gifts, §44-5-141. 
Due diligence. 

Disposition of unclaimed property act, 

§44-12-192. 

Electric membership corporation. 


Disposition of patronage dividends and 


capital credits presumed 
abandoned, §44-12-236. 
Electronic. 
Uniform real property electronic 
recording act, §44-2-36. 
Electronic document. 
Uniform real property electronic 
recording act, §44-2-36. 
Electronic signature. 
Uniform real property electronic 
recording act, §44-2-36. 
Endowment fund. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Environmental covenant, §44-16-2. 
Environmental response project. 
Environmental covenants, §44-16-2. 
Escrow company. 
Georgia time-share act, §44-3-162. 
Estate, §44-1-4. 
Estate for years, §44-6-100. 
Exchange agent. 
Georgia time-share act, §44-3-162. 
Exchange program. 
Georgia time-share act, §44-3-162. 
Expandable condominium. 
Georgia condominium act, §44-3-71. 
Exterior architectural features. 
Georgia historic preservation act, 
§44-10-22. 
Eye bank. 
Anatomical gifts, §44-5-141. 
Facility for boarding animals and 
pets. 
Veterinarian or boarder of animals 
lien, §44-14-490. 
Family violence. 
Termination of residential leases, 
§44-7-23. 
Final disbursement. 
Mechanics’ and materialmen’s liens, 
§44-14-361.2. 
Finance charge. 


Mortgages, conveyances to secure debt 


and liens, §44-14-3. 
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DEFINED TERMS —Cont’d 
Financial institutions. 
Georgia transfers to minors act, 
§44-5-111. 
Financial organization. 
Disposition of unclaimed property act, 
§44-12-192. 
Fixture, §44-1-6. 
Flooding. 
Landlord and tenant, §44-7-20. 
Foreclosed real property. 
Registration of vacant or foreclosed 
real property, §44-14-14. 
Foreclosure. 
Georgia condominium act, §44-3-71. 
Property owners’ associations, 
§44-3-221. 
Geodetic control monuments. 
Removal or destruction of survey 
monuments, §44-1-15. 
Georgia coordinate system east 
zone, §44-4-24. 
Georgia coordinate system of 1985 
east zone, §44-4-24. 
Georgia coordinate system of 1985 
west zone, §44-4-24. 
Georgia coordinate system west 
zone, §44-4-24. 
Georgia real estate commission. 
Georgia land sales act, §44-3-2. 
Gift instrument. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Grantee. 
Mortgages, conveyances to secure debt 
and liens, §44-14-3. 
Grantor. 
Mortgages, conveyances to secure debt 
and liens, §44-14-3. 
Growing crops. 
Security agreements relating to crops, 
§44-14-100. 
Guardian. 
Anatomical gifts, §44-5-141. 
Georgia transfers to minors act, 
§44-5-111. 
Harvesting season. 
Pecans, §44-12-240. 
Heirs property. 
Heirs property, uniform partition, 
§44-6-180. 
Hiring. 
Bailments, §44-12-60. 
Historic district. 
Georgia historic preservation act, 
§44-10-22. 


DEFINED TERMS —Cont’d 
Historic preservation commission. 
Georgia historic preservation act, 
§44-10-22. 
Historic preservation jurisdiction. 
Georgia historic preservation act, 
§44-10-22. 
Historic property. 
Georgia historic preservation act, 
§44-10-22. 
Holders. 
Conservation easements, §44-10-2. 
Disposition of unclaimed property act, 
§44-12-192. 
Environmental covenants, §44-16-2. 
Hospital. 
Anatomical gifts, §44-5-141. 
Lien, §44-14-470. 
Hospital care, treatment or services. 
Hospital, nursing home, traumatic 
burn care or physician practice 
liens, §44-14-470. 
Human remains. 
American Indians, §44-12-260. 
Identification card. 
Anatomical gifts, §44-5-141. 
Identifying number. 
Georgia condominium act, §44-3-71. 
Institution. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Institutional fund. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Instrument. 
Mortgages, conveyances to secure debt 
and liens, §44-14-3. 
Property owners’ associations, 
§44-3-221. 
Insurance company. 
Disposition of unclaimed property act, 
§44-12-192. 
Intact. 
Abandoned mobile homes, §44-7-112. 
Intangible property. 
Disposition of unclaimed property act, 
§44-12-192. 
Inventory. 
American Indian human remains and 
burial objects, §44-12-260. 
Involuntary transaction. 
Land registration law, §44-2-41. 
Judge. 
Land registration law, §44-2-41. 
Judge of the court. 
Land registration law, §44-2-41. 
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DEFINED TERMS —Cont’d 
Judge of the superior court. 
Land registration law, §44-2-41. 
Judge of the superior court of the 
county where the land is 
located. 
Land registration law, §44-2-41. 
Know. 
Anatomical gifts, §44-5-141. 
Landowner. 
Abandoned mobile homes, §44-7-112. 
Land surveyor. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Last known address. 
Disposition of unclaimed property act, 
§44-12-192. 
Lease. 
Estates for years, §44-6-102. 
Leasehold condominium. 
Georgia condominium act, §44-3-71. 
Legal representative. 
Georgia transfers to minors act, 
§44-5-111. 
Lender. 
Mortgages, conveyances to secure debt 
and liens, §§44-14-5, 44-14-13. 
Lessor. 
Georgia condominium act, §44-3-86. 
Lien. 
Clerks, keeping docket for filing 
instruments for record, §44-2-2. 
Lien action. 
Mechanics’ and materialmen’s lien, 
§44-14-360. 
Lienholder. 
Crop liens, §44-14-349. 
Life estates, §44-6-80. 
Limited common areas. 
Property owners’ associations, 
§44-3-221. 
Limited common element. 
Georgia condominium act, §44-3-71. 
Loan closing. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Loan documents. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Loan for consumption. 
Bailments, §44-12-110. 
Loan for use. 
Bailments, §44-12-111. 
Loan funds. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 


DEFINED TERMS —Cont’d 
Local governing body. 
Georgia historic preservation act, 
§44-10-22. 
Local government agent. 
Abandoned mobile homes, §44-7-112. 
Lot. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Property owners’ associations, 
§44-3-221. 
Lot owner. 
Property owners’ associations, 
§44-3-221. 
Managing agent. 
Georgia time-share act, §44-3-162. 
Manufactured home community. 
Crop liens, §44-14-349. 
Manufactured homes. 
Abandoned mobile homes, §44-7-112. 
Crop liens, §44-14-349. 
Master association. 
Georgia condominium act, §44-3-71. 
Master condominium. 
Georgia condominium act, §44-3-71. 
Material change in appearance. 
Georgia historic preservation act, 
§44-10-22. 
Materialmen. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Materials. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Member of the minor’s family. 
Georgia transfers to minors act, 
§44-5-111. 
Minor. 
Anatomical gifts, §44-5-141. 
Georgia transfers to minors act, 
§44-5-111. 
Mobile homes. 
Abandoned mobile homes, §44-7-112. 
Crop liens, §44-14-349. 
Distress warrants, §44-7-82. 
Molder. 
Die, molds, forms, and patterns, 
§44-12-310. 
Month. 
Pawnbrokers, §44-12-130. 
Mortgagee. 
Georgia condominium act, §44-3-71. 
Property owners’ associations, 
§44-3-221. 
Mortgages, §44-14-30. 
Georgia condominium act, §44-3-71. 
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DEFINED TERMS —Cont’d 
Mortgages —Cont’d 
Property owners’ associations, 
§44-3-221. 
Multilocation developer. 
Georgia time-share act, §44-3-162. 
Multilocation plan. 
Georgia time-share act, §44-3-162. 
Museum. 
American Indian human remains and 
burial objects, §44-12-260. 
Naked deposit. 
Bailments, §44-12-90. 
Navigable stream or river. 
Water rights, §44-8-5. 
Navigable tidewaters. 
Water rights, §44-8-7. 
Nonrefundable fee. 
Landlord and tenant, §44-7-30. 
Nursing home. 
Lien, §44-14-470. 
Offer. 
Georgia land sales act, §44-3-2. 
Offering. 
Georgia time-share act, §44-3-162. 
Officer or employee. 
Georgia condominium act, §44-3-71. 
Property owners’ associations, 
§44-3-221. 
Open-end clauses. 
Mortgages or deeds conveying realty 
as security for debt, §44-14-1. 
Organ procurement organization. 
Anatomical gifts, §44-5-141. 
Owners. 
Disposition of unclaimed property act, 
§44-12-192. 
Georgia land sales act, §44-3-2. 
Pecans, §44-12-240. 
Owners’ association. 
Georgia time-share act, §44-3-162. 
Paper document. 
Uniform real property electronic 
recording act, §44-2-36. 
Parents. 
Anatomical gifts, §44-5-141. 
Part. 
Anatomical gifts, §44-5-141. 
Parties. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Partition by sale. 
Heirs property, uniform partition, 
§44-6-180. 
Partition in kind. 
Heirs property, uniform partition, 
§44-6-180. 


DEFINED TERMS —Cont’d 
Party in interest. 

Partition when physical division of 

property inequitable, §44-6-166.1. 
Pawnbroker, §44-12-130. 
Pawn transaction, §44-12-130. 
Payable. 

Disposition of unclaimed property act, 
§44-12-192. 

Permanently assigned limited 
common element. 

Georgia condominium act, §44-3-71. 

Person. 

Anatomical gifts, §44-5-141. 

Disposition of unclaimed property act, 
§44-12-192. 

Environmental covenants, §44-16-2. 

Georgia condominium act, §44-3-71. 

Georgia historic preservation act, 
§44-10-22. 

Georgia land sales act, §44-3-2. 

Georgia time-share act, §44-3-162. 

Georgia transfers to minors act, 
§44-5-111. 

Mortgages, conveyances to secure debt 
and liens, §44-14-5. 

Pawnbroker, §44-12-130. 

Property owners’ associations, 
§44-3-221. 

Uniform prudent management of 
institutional funds act, §44-15-2. 

Uniform real property electronic 
recording act, §44-2-36. 

Personal estate, §44-1-3. 
Personal representative. 

Georgia transfers to minors act, 

§44-5-111. 
Personalty, §44-1-3. 
Person other than the owner. 

Mechanics’ and materialmen’s liens, 
§44-14-361.2. 

Petitioner. 
Partition when physical division of 
property inequitable, §44-6-166.1. 

Physician. 

Anatomical gifts, §44-5-141. 
Physician practice. 

Medical practice liens, §44-14-470. 
Pledged goods. 

Pawnbroker, §44-12-130. 
Private property. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Private residence club. 

Time-share act, §44-3-162.1. 
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Private residence club development. 
Time-share act, §44-3-162.1. 

Procurement organization. 
Anatomical gifts, §44-5-141. 

Professional engineer. 

Mechanics’ and materialmen’s liens, 
§44-14-360. 

Program related asset. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Project instrument. 
Georgia time-share act, §44-3-162. 
Projects. 
Georgia time-share act, §44-3-162. 
Property, §44-1-1. 

Georgia condominium act, §44-3-71. 

Georgia time-share act, §44-3-162. 

Partition when physical division of 
property inequitable, §44-6-166.1. 

Property owners’ associations, 
§44-3-221. 

Property corner monuments. 

Removal or destruction of survey 
monuments, §44-1-15. 

Property owners. 

Property owners’ associations, 

§44-3-221. 
Property owners’ association 
instrument, §44-3-221. 
Property owners’ development, 
§44-3-221. 
Property report. 
Georgia land sales act, §44-3-2. 
Prospective donor. 
Anatomical gifts, §44-5-141. 
Prostitution. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Public offering statement. 

Georgia time-share act, §44-3-162. 

Public sale. 
Abandoned mobile homes, §44-7-116. 
Purchasers. 
Georgia land sales act, §44-3-2. 
Georgia time-share act, §44-3-162. 
Real estate, §44-1-2. 
Broker’s liens, §44-14-601. 
Real estate commission. 
Georgia time-share act, §44-3-162. 
Real estate commissioner. 
Georgia land sales act, §44-3-2. 
Georgia time-share act, §44-3-162. 
Realty, §44-1-2. 


DEFINED TERMS —Cont’d 
Reasonably available. 
Anatomical gifts, §44-5-141. 
Recipient. 
Anatomical gifts, §44-5-141. 
Record. 
Anatomical gifts, §44-5-141. 
Environmental covenants, §44-16-2. 
Georgia condominium act, §44-3-71. 
Heirs property, uniform partition, 
§44-6-180. 
Uniform prudent management of 
institutional funds act, §44-15-2. 
Refusal. 
Anatomical gifts, §44-5-141. 
Registered forester. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Registered interior designer. 
Mechanics’ and materialmen’s lien, 
§44-14-360. 
Registered land. 
Land registration law, §44-2-41. 
Registered land surveyors. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Registered professional engineers. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Relative. 
Heirs property, uniform partition, 
§44-6-180. 
Remainder, §44-6-60. 
Residential property. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Residential rental agreement. 
Landlord and tenant, §44-7-30. 
Responsible party. 
Abandoned mobile homes, §44-7-112. 
Reversion, §44-6-60. 
Revolving loan account. 
Furnishing of cancellation by grantee 
upon payment, §44-14-3. 
Sale. 
Georgia land sales act, §44-3-2. 
Sales agent. 
Georgia time-share act, §44-3-162. 
Sales agreement. 
Georgia time-share act, §44-3-162. 
Security deposit. 
Landlord and tenant, §44-7-30. 
Service member. 
Termination of residential rental 
agreement, §44-7-22. 
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Settlement. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Settlement agent. 
Mortgages, conveyances to secure debt 
and liens, §44-14-13. 
Sign. 
Anatomical gifts, §44-5-141. 
State. 
Anatomical gifts, §44-5-141. 
Disposition of unclaimed property act, 
§44-12-192. 
Georgia transfers to minors act, 
§44-5-111. 
Uniform real property electronic 
recording act, §44-2-36. 
Street address. 
Registration of vacant or foreclosed 
real property, §44-14-14. 
Subassociation. 

Georgia condominium act, §44-3-71. 
Subcondominium. 

Georgia condominium act, §44-3-71. 
Subcontractor. 

Liens, officially established, 

§44-14-320. 
Mechanics’ and materialmen’s liens, 
§44-14-360. 
Subdivided land. 

Georgia land sales act, §44-3-2. 
Subdivider. 

Georgia land sales act, §44-3-2. 
Subdivision. 

Georgia land sales act, §44-3-2. 
Submitted property. 

Georgia condominium act, §44-3-71. 
Substantially completed. 

Georgia time-share act, §44-3-176. 
Subunit. 

Georgia condominium act, §44-3-71. 
Technician. 

Anatomical gifts, §44-5-141. 
Telephone cooperative, §44-12-236.1. 
Telephone service. 

Telephone cooperatives, §44-12-236.1. 
Tenancy in common, §44-6-120. 
Third-party right of enforcement. 

Conservation easements, §44-10-2. 
Time-share estate. 

Georgia time-share act, §44-3-162. 
Time-share instrument. 

Georgia time-share act, §44-3-162. 
Time-share interval. 

Georgia time-share act, §44-3-162. 


DEFINED TERMS —Cont’d 
Time-share program. 

Georgia time share act, §44-3-162. 
Time-share project. 

Georgia time-share act, §44-3-162. 
Time-share use. 

Georgia time-share act, §44-3-162. 
Tissue. 

Anatomical gifts, §44-5-141. 
Tissue bank. 

Anatomical gifts, §44-5-141. 
Title, §44-1-5. 
Tourist camp. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Transfer. 

Georgia transfers to minors act, 

§44-5-111. 
Transferor. 

Georgia transfers to minors act, 
§44-5-111. 

Transplant hospital. 
Anatomical gifts, §44-5-141. 
Traumatic burn care medical 

practice. 

Lien, §44-14-470. 

Trust company. 
Georgia transfers to minors act, 
§44-5-111. 
Unit. 
Georgia condominium act, §44-3-71. 
Georgia time-share act, §44-3-162. 
Unit owner. 
Georgia condominium act, §44-3-71. 
Utility. 

Disposition of unclaimed property act, 

§44-12-192. 
Vacant real property. 

Registration of vacant or foreclosed 

real property, §44-14-14. 
Vested remainders, §44-6-61. 
Voluntary transaction. 

Land registration law, §44-2-41. 

Waiver. 

Foreclosures arising out of commercial 
transactions, §44-14-260. 

Within three years following the last 
prior use. 

Die, molds, forms, and patterns, 
§44-12-310. 

Writ of possession. 
Dispossessory proceedings, §44-7-49. 
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DEMOLITION. 
Buildings and housing. 
Easement to holders. 
Necessary parties, §44-10-4. 


DEPOSITORIES. 
Auctions. 
Liens. 

Involuntary, gratuitous or naked 

deposits. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds of sale, 
§44-14-412. 
Hiring. 
Liens of depositories by hire, 
§44-14-402. 
Liens. 
Gratuitous deposits, §44-14-410. 

Authorization to open packages, etc., 
§44-14-410. 

Repossessor of motor vehicle as 
gratuitous depository of 
personal property found therein, 
§44-14-411.1. 

Sale of property at public auction, 
§44-14-411. 

Disposition of proceeds of sale, 
§44-14-412. 
Involuntary deposits, §44-14-410. 

Authorization to open packages, etc., 
§44-14-410. 

Repossessor of motor vehicle as 
involuntary depository of 
personal property found therein, 
§44-14-411.1. 

Sale of property at public auction, 
§44-14-411. 

Disposition of proceeds of sale, 
§44-14-412. 
Loss of liens under article, §44-14-401. 

Priorities, §44-14-401. 

Naked deposits, §44-14-410. 

Authorization to open packages, etc., 
§44-14-410. 

Repossessor of motor vehicle as 
naked depository of personal 
property found therein, 
§44-14-411.1. 

Sale of property at public auction, 
§44-14-411. 

Disposition of proceeds of sale, 
§44-14-412. 
Retention of possession by depositories 
for hire, §44-14-402. 


DEPOSITORIES —Cont’d 
Limitation of actions. 
Liens. 
Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
Motor vehicles. 
Involuntary, gratuitous or naked 
depository. 

Repossessor of motor vehicle as 
depository of personal property 
found therein, §44-14-411.1. 

Pawnbrokers. 
Loss of liens under article, §44-14-401. 


DEPOSITS. 
Bailments. 
General provisions, §§44-12-90 to 
44-12-96. 
Disposition of unclaimed property. 
Certain deposits or other interests in 
banking or financial organization. 
When presumed abandoned, 
§44-12-197. 
General provisions, §§44-12-190 to 
44-12-238. 
Landlord and tenant. 
Security deposits, §§44-7-30 to 44-7-37. 
Personal property. 
Bailments generally, §§44-12-90 to 
44-12-96. 
Security deposits. 
Landlord and tenant generally, 
§§44-7-30 to 44-7-37. 
Unclaimed property. 
Certain deposits or other interests in 
banking or financial organization. 
When presumed abandoned, 
§44-12-197. 
Disposition generally, §§44-12-190 to 
44-12-238. 


DEPRECIATION. 

Partition property, §44-6-166.1. 

Residential condominium units. 
Sales, §44-3-110. 


DEPUTIES. 
Magistrate courts. 
Clerks of court. 
Dispossessory proceedings. 
Granting and issuing summons to 
sheriff or his deputy, §44-7-51. 
Superior courts. 
Clerks of court. 
Dispossessory proceedings. 
Procedure upon tenant’s refusal, 
§44-7-50. 
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DEPUTIES —Cont’d 
Superior courts —Cont’d 
Clerks of court —Cont’d 
Land registration. 
Fraudulent acts, §44-2-44. 
Performance of clerk’s duties by 
deputies, §44-2-42. 
Recordation of deeds and other 
instruments. 
Officers authorized to attest 
registerable instruments, 
§44-2-15. 


DESCENDANTS. 
American Indians. 
Council on American Indians. 
Purpose and powers of council, 
§44-12-283.1. 
Resolution of disputes among lineal 
descendants, §44-12-283. 
Human remains and burial objects. 
Return upon request of known lineal 
descendant, §44-12-262. 
Estates for years. 
Generally, §§44-6-100 to 44-6-106. 
Estates tail. 
Abolished, §44-6-24. 
Fee simple estates. 
Construction of words such as heirs or 
heirs of body, §44-6-23. 
Generally, §§44-6-20 to 44-6-25. 
Life estates. 
Generally, §§44-6-80 to 44-6-90. 
Partition of acquired property, 
§44-6-160. 
Remainders and reversions. 
Generally, §§44-6-60 to 44-6-68. 
Rule against perpetuities. 
General provisions, §§44-6-200 to 
44-6-206. 


DETERMINABLE FEES. 
Estates granted upon conditions. 
Generally, §§44-6-40 to 44-6-44. 


DIES. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 
DIGGING. 
Excavations. 


Adjoining landowners. 
Up to boundary line, §44-9-3. 


DISCIPLINING. 
Land developers. 

Time-share developers, §44-3-190. 
Time-share developers, §44-3-190. 
Time-share owners, §§44-3-167, 

44-3-170. 


DISCLAIMERS. 
Custodians, §§44-5-121, 44-5-128. 
Ejectment proceedings. 
Disclaimer by defendant, §44-11-6. 
Lands originally belonging to 
parents now exclusively 
possessed by children. 
Disclaimer of title by child, §44-5-85. 
Trover proceedings. 
Disclaimer of title by defendant, 
§44-12-158. 


DISCONTINUANCE. 
Wells, §44-1-14. 


DISCONTINUANCE OF PARTIES. 
Recordation of land transactions, 
§44-2-79. 


DISCRIMINATION. 
Age discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on age, 
§44-5-60. 

Covenants running with the land. 

Prohibited within subdivision based on 
race, creed, color, etc., §44-5-60. 

Racial discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on race, color or 
national origin, §44-5-60. 

Religious discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on creed, 
§44-5-60. 

Sex discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on sex, 
§44-5-60. 

Subdivisions. 

Covenants prohibiting use or 
ownership of property. 

Covenant based on race, creed, color, 
etc., §44-5-60. 
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DISEASES. 
Ghost in the attic statute. 
Real estate transaction. 
Diseased person occupying site 
subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 
Real estate transactions. 
Diseased person occupying site subject 
of real estate transaction. 
Failure to disclose, §44-1-16. 


DISHONOR AND NOTICE OF 
DISHONOR. 
Checks. 
Bad checks. 
Liens on merchandise, §44-14-516. 


DISHWASHERS. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 


DISKS. 

Survey monuments. 
Destruction, §44-1-15. 
Removal, §44-1-15. 


DISMISSAL OF ACTIONS. 

Adverse possession. 

Prescription when action dismissed 
involuntarily or voluntarily, 
§44-5-173. 

Involuntary dismissal. 

Prescriptive rights, §44-5-173. 

Land registration. 

Dismissal without prejudice, §44-2-78. 

Lis pendens notice. 

Indicated on face of lis pendens record, 
§44-14-612. 

Prescription against action 
involuntarily or voluntarily 
dismissed, §44-5-173. 

Voluntary dismissal. 

Prescriptive rights, §44-5-173. 


DISPOSITION OF UNCLAIMED 
PROPERTY ACT. 

General provisions, §§44-12-190 to 
44-12-238. 

Short title, §44-12-190. 


DISPOSSESSORY PROCEEDINGS. 
Ejectment, §§44-11-1 to 44-11-15. 
Generally, §§44-7-49 to 44-7-59. 


DISTRAINT. 
Landlord and tenant, §44-7-70. 
Distress warrants. 
Landlord and tenant, §§44-7-70 to 
44-7-82. 


DISTRESS WARRANTS. 
Landlord and tenant generally, 
§§44-7-70 to 44-7-82. 


DISTRICT ATTORNEYS. 
Time-shares. 
Power to enjoin unlawful practices or 
transactions, §44-3-195. 


DISTRICTS. 
Historic preservation. 
Designation by ordinance, §44-10-26. 


DITCHES. 
Mining and quarrying rights of way. 
Control of water power by mine owner 
by constructing, §44-9-73. 
Right to drain mine, carry off ore, etc., 
over adjoining land, §44-9-74. 
Riparian rights. 
Construction of ditches to protect 
lands from freshets and overflows 
and watercourses, §44-8-9. 


DIVIDENDS. 
Corporations. 

Undistributed dividends and 
distributions of business 
associations. 

When presumed abandoned, 
§44-12-201. 
Disposition of unclaimed property. 

General provisions, §§44-12-190 to 
44-12-238. 

Unclaimed property. 

Undistributed dividends and 
distributions of business 
associations. 

When presumed abandoned, 
§44-12-201. 


DIVORCE. 
Exemptions from levy and sale. 

Constitutional exemptions. 

Sale for reinvestment when 
application made by divorced 
spouse, §44-13-17. 
Joint tenants. 

Affidavit averring divorce, etc, and 
intent to terminate joint tenancy, 
§44-6-190. 

Rule against perpetuities. 

Exceptions to applicability of article. 

Separation or divorce settlement, 
§44-6-204. 
DOCKETS. 
Deeds. 

Clerk to keep docket for filing 

instruments for record, §44-2-2. 
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DOCKETS —Cont’d 
Liens. 
Clerk to keep docket for filing 
instruments for record, §44-2-2. 
Lis pendens dockets, §44-14-611. 
Mortgages. 
Clerk to keep docket for filing 
instruments for record, §44-2-2. 
Recordation. 
Clerk to keep docket for filing 
instruments for record, §44-2-2. 


DOCTRINE OF LIS PENDENS. 
Lis pendens notice, §§44-14-610 to 
44-14-613. 


DOMESTICATION OF FOREIGN 
JUDGMENTS. 
Exemptions from levy and sale. 
Domesticated judgment from another 
state, §44-13-120. 


DONATIONS. 
Blood donations by persons over 
seventeen years of age. 
Consent of guardian not required, 
§44-5-89. 


DONEES. 
Inter vivos gifts. 
Acceptance by donee, §§44-5-80, 
44-5-81. 


DONORS. 
Anatomical gifts. 
Donor cards. 
Method of making gift, §44-5-143. 
Georgia revised uniform anatomical 
gift act generally, §§44-5-140 to 
44-5-159.4. 
Gifts causa mortis. 
Last illness or in peril of death. 
Donor required to be, §44-5-100. 
Inter vivos gifts. 
Intention to give by donor. 
Criteria for making valid gift, 
§44-5-80. 


DRAFTS. 
Disposition of unclaimed property. 
Instruments on which banking or 
financial organization directly 
liable. 
When presumed abandoned, 
§44-12-196. 
Presumptions. 


DRAFTS —Cont’d 
Unclaimed property. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 


DRAGNET CLAUSES. 
Open-end clauses, §§44-14-1, 44-14-2. 


DRAINAGE. 
Mines and minerals. 
Right to drain mine over adjoining 
land, §44-9-74. 
Application for such right, §44-9-74. 
Compensation of landowner, 
§44-9-74, 
DRIVERS’ LICENSES. 
Anatomical gifts. 
Department of driver services. 
Access to records by procurement 
organizations, §44-5-152. 
Information made available to 
procurement organizations, 
§44-5-158. 
Document of gift. 
Defined to include driver’s license, 
§44-5-141. 
Method of making gift. 
Statement or symbol indicating gift 
on driver’s license, §44-5-143. 


DRY CLEANERS. 
Cleaners’ lien. 
Generally, §§44-14-450 to 44-14-456. 


DRY-CLEANING SERVICES. 
Cleaners’ liens. 
Generally, §§44-14-450 to 44-14-456. 


DURABLE POWER OF ATTORNEY 
FOR HEALTH CARE. 
Anatomical gifts. 
Amendment or revocation of gift, 
§44-5-144. 
General provisions, §§44-5-140 to 
44-5-159.4. 
Method of making gift. 
Granting power to durable power of 
attorney, §44-5-143. 
Who may make gift prior to donor’s 
death, §44-5-142. 


E 


Abandonment of instruments on which EASEMENTS, §§44-9-1 to 44-9-92. 


banking or financial organization 


directly liable, §44-12-196. 


Abandonment. 
Loss of easement by, §44-9-6. 
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EASEMENTS —Cont’d 
Abandonment —Cont’d 
Private ways. 
Failure to maintain, §44-9-45. 
Nonpayment of compensation 
assessed by jury, §44-9-47. 
Timber tramways, §44-9-92. 
Adjoining lands. 
Right of lateral support, §44-9-3. 
Agriculture. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Air. 
Acquisition of easement of, §44-9-2. 
Assessments. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7, 

Cessation of easement of necessity. 

Purchase of land providing access to 
highway, §44-9-5. 

Condominiums. 

Damage inflicted by utilizing, 
§44-3-85. 

Deviation from plats or plans. 

Encroachment of unit or common 
element on other unit or 
common element, §44-3-85. 

Improvements contemplated by 
instruments, §44-3-85. 

Maintenance of sales office and model 
units, §44-3-85. 

Reservation to declarant of other 
easements, §44-3-85. 

Conservation easements, §§44-10-1 to 
44-10-8. 
Forest resources. 

Conservation easements. 

General provisions, §§44-10-1 to 
44-10-8. 
Forfeitures. 

Nonuse, §44-9-6. 

Highways, roads and streets. 

Easement of necessity providing access 
to highway. 

Cessation upon purchase of land 
providing access, §44-9-5. 
Historic preservation. 

Conservation easements. 

General provisions, §§44-10-1 to 
44-10-8. 
Improvements. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 


EASEMENTS —Cont’d 
Lateral support from adjoining land, 

§44-9-3. 

Excavations up to boundary line, 
§44-9-3. 

Light. 

Acquisition of easement of, §44-9-2. 
Loss of easement. 

Abandonment or nonuse, §44-9-6. 
Mining and quarrying rights of way, 

§§44-9-70 to 44-9-76. 

Amount of water allowed to be 
withdrawn from stream, §44-9-76. 

Application of article. 

Lessee of mine, §44-9-75. 

Aqueducts. 

Right of mine owner to control water 
power with, §44-9-73. 

Right to drain mine, carry off ore, 
etc., over adjoining land, 
§44-9-74, 

Arbitration of requests for diversions 
of watercourses, §44-9-72. 

Appointment of arbitrators, 
§44-9-71. 

Canals. 

Right of mine owner to control water 
power with, §44-9-73. 

Right to drain mine, carry off ore, 
etc., over adjoining land, 
§44-9-74, 

Carrying off ore. 

Right to carry over adjoining land, 
§44-9-74, 

Damages for draining mine, carrying 
off ore, etc., over adjoining land, 
§44-9-74, 

Construction by mine owner of 
canals, dams, etc., to control 
water power, §44-9-73. 

Dams. 

Right of mine owner to control water 
power with, §44-9-73. 

Disagreement as to necessity. 

Appointment of arbitrators, 
§44-9-71. 

Ditches. 

Right of mine owner to control water 
power with, §44-9-73. 

Right to drain mine, carry off ore, 
etc., over adjoining land, 
§44-9-74, 

Draining mines. 

Right to drain over adjoining land, 
§44-9-74, 
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EASEMENTS —Cont’d 
Mining and quarrying rights of way 

—Cont’d 

Flumes. 

Right of mine owner to control water 
power with, §44-9-73. 

Right to drain mine, carry off ore, 
etc., over adjoining land, 
§44-9-74. 

Generally, §44-9-70. 

Lessee of mines. 

Application of article to, §44-9-75. 

Method of obtaining, §44-9-70. 

Notice of intention to cut ditch, canal 
or tunnel to control water power, 
§44-9-73. 

Probate courts. 

Application by mine owner for canal, 
dam, etc., to control water 
power, §44-9-73. 

Watercourses. 

Arbitration of requests for diversion, 
§44-9-72. 

Water power. 

Right of mine owner to control with 
canals, dams, etc., §44-9-73. 

Water withdrawn from stream above 
mill or factory. 

Amount of water allowed, §44-9-76. 

Nonuse. 

Loss of easement by, §44-9-6. 

Parol license to use another’s land. 

Revocability, §44-9-4. 

When easement runs with land, 
§44-9-4, 

Private lands. 

Access to highway. 

Cessation of easement upon 
purchase of land providing, 
§44-9-5. 

Private ways, §§44-9-40 to 44-9-60. 

Abandonment. 

Failure to maintain by condemnors, 
§44-9-45. 

Nonpayment of compensation 
assessed against condemnor, 
§44-9-47, 

No application for private way 
thereafter filed by applicant 
or successor, §44-9-47. 

Agreements between parties. 

Establishment of private ways, 
§44-9-49, 

Payment of compensation, §44-9-48. 

Appeals. 

Motions subsequent to judgments, 
§44-9-47, 
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Award of assessors, §44-9-44. 
Board of assessors. 

Appeals from award of, §44-9-44. 

Hearings, §44-9-43. 

Selection, §44-9-42. 

Cessation of easement of necessity. 

Purchase of land providing access to 
highway, §44-9-5. 

Closing of private way. 
Notice after one year’s use, §44-9-56. 
Commercial purposes. 

Limitations on use for specific 

purposes, §44-9-57. 
Commodities hauled to place of 
shipping. 

Limitations on use of private ways 
for specific commercial purposes, 
§44-9-57. 

Compensation assessed against 
condemnor. 

Agreement between parties as to 
payment, §44-9-48. 

Determination by jury, §44-9-46. 

Payment and disposition of 
damages, §44-9-46. 

Payment of compensation, §44-9-47. 

Agreements between parties, 
§44-9-48,. 
Conditions for converting into public 
roads, §44-9-60. 
Damages. 

Establishment of private way over 
wild lands without notice to 
landowner. 

Assessment of damages after 
notice, §44-9-53. 
Prescriptive private way. 
When owners barred from 
damages, §44-9-55. 
Declaration of necessity. 
Filing of petition deemed, §44-9-40. 
Duties of person on whose application. 
Way established, §44-9-40. 
Enjoining proceedings. 

Alternate right of access, ingress 
and egress owned by 
condemnor, §44-9-40. 

Establishment of private ways. 

Agreements between parties, 
§44-9-49, 

Methods of acquiring generally, 
§44-9-1. 

Prescription, §§44-9-54, 44-9-55. 


INDEX 


EASEMENTS —Cont’d EASEMENTS —Cont’d 
Private ways —Cont’d Private ways —Cont’d 


Establishment of private ways 
—Cont’d 
Several landowners, §44-9-51. 
Apportionment of work among 
landowners, §44-9-52. 

Wild lands without notice to 

landowners, §44-9-53. 
Fees. 

Removal of obstructions. 

Judge of probate court and 
sheriffs fees, §44-9-59. 

Service of petition on nonresidents, 

§44-9-41. 
Grants. 

Method of acquiring, §44-9-1. 

Hearings before board of assessors, 
§44-9-43. 
Hearings on rule nisi. 

Removal of obstructions, §44-9-59. 
Implication of law, §44-9-1. 
Improved lands. 

Prescription by seven years’ 
uninterrupted use through, 
§44-9-1. 

Judgment. 

Abandonment for failure to pay 
compensation by condemnor, 
§44-9-47, 

Judgment notwithstanding verdict. 

Motions subsequent to judgment, 
§44-9-47, 

Judgment on the pleadings. 

Motions subsequent to judgments, 
§44-9-47, 

Jurisdiction to grant. 
Superior courts, §44-9-40. 
Jury trial. 
Appeals from award of assessors, 
§44-9-44, 

Determination of amount of 
compensation and other issues, 
§44-9-46. 

Landings. 

Limitations on use of private ways 
for specific commercial purposes, 
§44-9-57. 

Petition to use another’s landing, 
§44-9-58. 

Limitations on use of private ways. 

Specific commercial purposes, 
§44-9-57. 

Maintenance of private way by 
condemnor, §44-9-45. 
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Methods of acquiring, §44-9-1. 

Agreements between parties to 
establish, §44-9-49. 

Prescriptions, §§44-9-54, 44-9-55. 

Several landowners, §§44-9-51, 
44-9-52. 

Wild lands without notice to 
landowners, §44-9-53. 

Minors. 

Service of petition on, §44-9-41. 

Motion for abandonment. 

Failure to pay compensation by 
condemnors, §44-9-47. 

Motions and proceedings subsequent 

to judgment, §44-9-47. 

New trail. 

Motions subsequent to judgments, 
§44-9-47, 

Non compos mentis persons. 

Service of petition on, §44-9-41. 

Nonresidents. 

Service of petition on, §44-9-41. 

Notice of closing of private way. 

After one year’s use, §44-9-56. 

Notice of establishment of private way 
over wild lands. 

Assessment of damages after notice, 
§44-9-53. 

Notice of motion for abandonment. 

Failure to pay compensation by 
condemnors, §44-9-47. 

Obstructions of private ways, §44-9-59. 
Petitions, §44-9-40. 

Assessor to act on behalf of 
petitioner, §44-9-42. 

Contents, §44-9-41. 

Filing deemed declaration of 
necessity, §44-9-40. 

Removal of obstruction, §44-9-59. 

Service, §44-9-41. 

Use of another’s landing, §44-9-58. 

Prescription. 

Establishment of private way 
generally, §44-9-53. 

Seven year’s uninterrupted use 
through improved lands, 
§44-9-1. 

Establishment of private way 
generally, §44-9-54. 

Twenty years’ use through wild 
lands, §44-9-1. 

When owners barred from 
damages, §44-9-55. 
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Private ways —Cont’d 
Probate courts. 
Declaration of private way as public 
road, §44-9-60. 
Removal of obstructions, §44-9-59. 
Protection of owner’s use. 

Recording of private way, §44-9-50. 
Publication. 

Service of petition, §44-9-41. 
Public roads. 

Conditions for converting into, 
§44-9-60. 

Purchase of land providing access to 
highway. 

Cessation of easement of necessity, 
§44-9-5. 

Recording of private way, §44-9-50. 

Agreements between parties 
establishing, §44-9-49. 

Removal of obstructions, §44-9-59. 
Rule nisi. 

Removal of obstructions, §44-9-59. 
Service of petition, §44-9-41. 
Service of rule nisi. 

Ordering removal of obstructions, 
§44-9-59. 

Several landowners establishing 
private ways, §44-9-51. 

Apportionment of work among 
landowners, §44-9-52. 

Duties and privileges of subsequent 
vendees, §44-9-51. 

Show cause order, §44-9-43. 
Superior courts. 

Appeals as to removal of 
obstructions, §44-9-59. 

Appeals from award of assessors, 
§44-9-44, 

Jurisdiction to grant, §44-9-40. 

Timber hauling. 

Limitation on use of private ways 
for commercial purposes, 
§44-9-57. 

Width, §44-9-40. 
Wild lands. 

Establishment of private way over 
without notice to landowner, 
§44-9-53. 

Assessment of damages after 
notice, §44-9-53. 

Prescription by 20 years’ use 

through, §44-9-1. 
Wood hauling. 

Limitation on use of private ways 
for commercial purposes, 
§44-9-57. 


EASEMENTS —Cont’d 
Rights of way. 
Mining and quarrying, §§44-9-70 to 
44-9-76. 
Sale of property for taxes or 
assessments. 
Effect, §44-9-7. 
Solar easements, §§44-9-20 to 44-9-23. 
Acquisition of easement of light and 
air, §44-9-2. 
Contents, §44-9-23. 
Conveyances. 
Subject to requirements of, §44-9-22. 
Creation, §44-9-22. 
Declaration of policy, §44-9-21. 
Establishment, §44-9-22. 
Instrument creating. 
Contents, §44-9-23. 
Legislative findings, §44-9-21. 
Recordation. 
Subject to requirements of, §44-9-22. 
Short title. 
Solar easement act of 1978, 
§44-9-20. 
Writing required. 
Contents of instrument creating, 
§44-9-23. 
Tax executions. 
Effect of sale of property for taxes, 
§44-9-7, 
Timber tramways, §§44-9-90 to 
44-9-92. 
Abandonment, §44-9-92. 
Maximum width, §44-9-91. 
Petition for construction, §44-9-90. 
Proceedings to lay out way, §44-9-91. 
Water resources. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 


EDUCATIONAL ASSOCIATIONS. 
Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 


EGRESS. 
Easements. 
Private ways. 
Authority of superior court to grant 
for ingress or egress, §44-9-40. 


EJECTMENT, §§44-11-1 to 44-11-15. 
Abstracts of title. 

Annexation to petition, §44-11-12. 
Common grantors. 

Effect on proof of title, §44-11-1. 
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EJECTMENT —Cont’d 

Conclusiveness of judgment as to 
title, §44-11-13. 

Costs. 

Disclaimer of claim by defendant, 
§44-11-6. 

Issuance of writ of possession. 

Levy and sale clause, §44-11-14. 

Damages. 
Mesne profits, §44-11-7. 
Death of codefendant. 

Necessity for substitution upon death, 

§44-11-11. 
Decrees. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant. 

Molding of decree, §44-11-9. 

Defendants. 

Disclaimer of claim, §44-11-6. 

Making true claimant defendant, 
§44-11-5. 

Disclaimer of claim by defendant, 

§44-11-6. 

Election of remedies. 

Setoff of value of improvements 
against mesne profits. 

Right of adverse claimants, 
§44-11-10. 

Improvements. 

Adverse claimants, §44-11-9. 

Setoff of value of improvements 
against mesne profits. 

Trespassers, §44-11-8. 

Intruders, §§44-11-30 to 44-11-33. 

Affidavit, §44-11-30. 

Counteraffidavit, §§44-11-30 to 
44-11-33. 

Counteraffidavit, §44-11-30. 

Procedure on submission of, 
§44-11-32. 

Sheriff competent to administer oath 
to person in possession, 
§44-11-31. 

Fi. fa. for costs, §44-11-33. 

Jury trial. 

Procedure on submission of 
counteraffidavit, §44-11-32. 

Manner of ejecting, §44-11-30. 

Oath. 

Sheriff competent to administer to 
person in possession, §44-11-31. 

Procedure on submission of 
counteraffidavit, §44-11-32. 

Sheriffs. 

Competent to administer oath to 
person in possession, §44-11-31. 


EJECTMENT —Cont’d 
Intruders —Cont’d 
Sheriffs —Cont’d 
Ejectment by, §44-11-30. 
Superior courts. 
Jury trial on submission of 
counteraffidavit, §44-11-32. 
Writ of possession. 
Issuance, §44-11-33. 
Joint action against separate 
claimants, §44-11-4. 
Joint tenants. 
Right of joint owner to bring action 
alone, §44-11-3. 
Judgments. 
Conclusiveness as to title, §44-11-13. 
Joint owner bringing action alone. 
Effect of judgment on persons not 
parties to action, §44-11-3. 
Making true claimant defendant. 
Effect of judgment on defendant, 
§44-11-5. 
Mesne profits. 

Issuance of writ of possession. 

Levy and sale clause, §44-11-14. 

Recovery, §44-11-7. 

Setoff of value of improvements 
against by adverse claimant, 
§44-11-9. 

Setoff of value of improvements by 
trespasser, §44-11-8. 

Parties. 

Death of codefendant. 

Necessity for substitution, §44-11-11. 

Making true claimant defendant, 
§44-11-5. 

Previous warrantor of title as 
codefendant, §44-11-10. 

Persons not subject to writ of 
possession, §44-11-15. 
Petition. 
Annexation of title abstract, §44-11-12. 
Prior possession. 
When plaintiff may recover, §44-11-2. 
Recovery on strength of own title. 
Requirement, §44-11-1. 
Res judicata. 
Conclusiveness of judgment as to title, 
§44-11-13. 
Separate claimants. 
Joint action against, §44-11-4. 
Setoff of value of improvements 
against mesne profits. 
Adverse claimants, §44-11-9. 
Trespassers, §44-11-8. 
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EJECTMENT —Cont’d 
Subsequent possession by mere 
entry. 

Recovery by plaintiff on prior 
possession alone, §44-11-2. 

Survivor of actions. 

Death of codefendant. 

Proceedings against surviving 
defendant without making 
representative of deceased 
codefendant party, §44-11-11. 

Tenants in common. 

Right of joint owner to bring action 

alone, §44-11-3. 
Title. 

Annexation of title abstract to petition, 
§44-11-12. 

Common grantors. 

Effect on proof of title, §44-11-1. 

Conclusiveness of judgment as to, 
§44-11-13. 

Recovery on strength of plaintiff title. 

Requirement, §44-11-1. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant. 

Title of purchaser, §44-11-9. 

Warrantor of title. 
Previous warrantor as codefendant, 
§44-11-10. 
Writ of possession. 
Issuance, §44-11-14. 
Persons not subject to, §44-11-15. 


ELECTION OF REMEDIES. 
Ejectment. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant. 

Right of plaintiff to election, 
§44-11-10. 
Trover. 

Right of plaintiff to elect form of 

verdict, §44-12-151. 


ELECTRICAL LINES AND 
FIXTURES. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 


ELECTRICITY. 
Conveyances to secure debt. 
Recordation of deed to secure debt 
relating to real and personal 
property by entity furnishing 
electricity, §44-14-36. 


ELECTRICITY —Cont’d 
Deeds of trust. 

Recordation of deed relating to real 
and personal property by entity 
furnishing, §44-14-36. 

Mortgages. 

Recordation of mortgage relating to 
real and personal property made 
by electric corporation or entity 
furnishing electricity, §44-14-36. 

Recordation. 

Mortgages or other security 
agreements relating to real and 
personal property by entity 
furnishing, §44-14-36. 

Security agreements. 

Recordation by entity furnishing 

electricity, §44-14-36. 
Trust deeds. 

Recordation of deed relating to real 
and personal property by entity 
furnishing, §44-14-36. 


ELECTRIC MEMBERSHIP 
CORPORATIONS. 
Abandoned patronage dividends and 
capital credits. 
Alternative method for disposition, 
§44-12-236. 
Disposition of abandoned property. 
Patronage dividends or capital credits 
presumed abandoned. 
Alternative method for disposition, 
§44-12-236. 
Unclaimed property. 
Patronage dividends and capital 
credits presumed abandoned. 
Alternative method for disposition, 
§44-12-236. 


ELECTRONIC TRANSACTIONS. 
Anatomic gifts. 

Modification, limitation, and 
superseding of electronic 
signatures in global and national 
commerce act, §44-5-159.4. 

Environmental covenants. 

Electronic signatures and delivery, 

§44-16-14. 
Recordation. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 
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ELECTRONIC TRANSMISSION. 
Environmental covenants. 
Electronic signatures and delivery, 
§44-16-14. 


ELEEMOSYNARY ORGANIZATIONS. 


Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 


EMANCIPATION OF MINORS. 
Anatomical gifts. 

Who may make gift prior to donor’s 

death of donor, §44-5-142. 
Transfers to minors. 

Transfer of custodial property by 
custodian to minor upon attaining 
age of 21 years or majority, 
§44-5-130. 


EMBANKMENTS. 
Riparian owners. 
Right to embank, §44-8-9. 


EMBLEMENTS. 
Estates for years. 

Right of tenant to, §44-6-104. 
Landlord and tenant. 

Tenancy at will. 

Right of tenant to, §44-7-8. 
Life tenants. 

Entitlement to life estate terminated 
by act of someone other than 
tenant for life, §44-6-85. 

Tenancy at will. 
Right of tenant to, §44-7-8. 


EMERGENCY MEDICAL SERVICES. 
Anatomical gifts. 
Search of individual for document of 
gift, §44-5-150. 


EMINENT DOMAIN. 
Condominiums, §44-3-97. 
Grants of land from state. 
Eminent domain remains in state, 
§44-5-2. 
State of Georgia. 
Right remains in state, §44-5-2. 


EMPLOYMENT RELATIONS. 
Laborers’ liens, §§44-14-380 to 
44-14-382. 


Officially established liens, §44-14-320. 


Liens. 
Laborers’ liens, §§44-14-380 to 
44-14-382. 
Officially established liens, 
§44-14-320. 


EMPLOYMENT RELATIONS —Cont’d 
Liens —Cont’d 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


ENCROACHMENTS. 
Condominiums. 
Easements for encroachments, 
§44-3-85. 
Plats to show encroachments, 
§44-3-83. 


ENCUMBRANCES. 

Aiding and abetting removal of 
encumbered property to hinder 
levy, §44-14-9. 

Conviction not dependent upon 
principal’s conviction, §44-14-9. 
Venue, §44-14-9. 
Bills of sale to secure debt. 
Grantor’s right to reconvey. 
Effect against grantor, §44-14-66. 
Burden of proof. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Shifting upon entry of nulla bona, 
§44-14-11. 

Concealment of property to hinder 
levy, §§44-14-8 to 44-14-11. 

Condominiums. 

Recordation, §44-3-74. 

Conveyances. 

Freedom from encumbrances. 
Covenants running with the land, 
§44-5-60. 
Scope of general warranty of title, 
§44-5-62. 

Disposal of property to hinder levy, 
§§44-14-8 to 44-14-11. 

Freedom from encumbrances. 

Covenants running with the land, 
§44-5-60. 

Scope of general warranty of title, 
§44-5-62. 

Hiding property to hinder levy, 
§§44-14-8 to 44-14-11. 

Liens. 

General provisions, §§44-14-320 to 
44-14-605. 

Nulla bona. 

Removal of encumbered property to 
hinder, delay or prevent levy. 
Entry, §44-14-11. 
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ENCUMBRANCES —Cont’d 
Nulla bona —Cont’d 
Removal of encumbered property to 
hinder, delay or prevent levy 
—Cont’d 
Shifting of burden of proof upon 
entry, §44-14-11. 


Removal of encumbered property to 


hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 

Burden of proof. 

Entry of nulla bona, §44-14-11. 

Conviction not dependent upon 
principal’s conviction, §44-14-9. 

Criminal penalties, §44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Generally, §44-14-8. 
Nulla bona. 
Entry, §44-14-11. 

Search for property where defendant 
has no permanent abode, 
§44-14-10. 

Venue, §44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Search for property. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Defendant without permanent 
abode, §44-14-10. 
Subdivisions. 

Sale of subdivided land. 

Lots of parcels subject to blanket 
encumbrance, §44-3-3. 
Time shares. 

Developer’s financial records of 
payments made to holders, 
§44-3-188. 

Developer’s underlying blanket 
encumbrance. 

Protection of purchasers from, 
§44-3-189. 


Recordation of document encumbering 


time-share estate, §44-3-163. 
Venue. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 


INDEX 


ENCUMBRANCES —Cont’d 
Warranty of title. 
Freedom from encumbrances. 
Scope of general warranty of title, 
§44-5-62. 


ENGINEERS. 
Liens. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 


ENTAIL. 
Estates tail abolished and 
prohibited, §44-6-24. 


ENVIRONMENTAL COVENANTS, 
§§44-16-1 to 44-16-14. 
Agency. 
Copies to be provided by, §44-16-7. 
Defined, §44-16-2. 
Fees, §44-16-13. 
Registry of covenants, §44-16-12. 
Rights of, §44-16-3. 
Rules and regulations, §44-16-13. 
Amendments. 
Consent, §44-16-10. 
Interest in covenant not affected by, 
§44-16-10. 
Recordation, §44-16-8. 
Citation of act, §44-16-1. 
Copies to be provided by agency, 
§44-16-7. 
Definitions, §44-16-2. 
Description of property. 
Requirements, §44-16-4. 
Duration, §44-16-9. 
Electronic signatures and delivery, 
§44-16-14. 
Enforcement, §§44-16-5, 44-16-11. 
Holders, §44-16-3. 
Injunctions. 
Action for violation of covenant, 
§44-16-11. 
Interests in existence at time 
covenant created or amended. 
Rules applicable to, §44-16-3. 
Ordinances. 
Provisions not to authorize uses 
prohibited by, §44-16-6. 
Recordation, §44-16-8. 
Registry of covenants, §44-16-12. 
Requirements, §44-16-4. 
Restrictions on, §44-16-6. 
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ENVIRONMENTAL COVENANTS 
—Cont’d 

Rules and regulations, §44-16-13. 
Termination, §44-16-9. 

Consent, §44-16-10. 

Recordation, §44-16-8. 
Title of act, §44-16-1. 
Validity, §§44-16-5, 44-16-7. 
Zoning. 

Provisions not to authorize uses 

prohibited by, §44-16-6. 


EQUIPMENT REPAIR LIEN, 
§§44-14-460 to 44-14-466. 
Creation, §44-14-460. 
Cumulative remedies for 
satisfaction, §44-14-466. 
Foreclosures, §44-14-462. 
Loss upon delivery of equipment, 
§44-14-461. 
Notice. 
Sales, §44-14-464. 
Priorities, §44-14-462. 
Retention of possession, §44-14-461. 
Sales. 
After 60 days, §44-14-463. 
Disposition of proceeds, §44-14-465. 
Notice, §44-14-464. 


EQUITY. 
Decrees. 
Partition. 
Effect on title, §44-6-142. 
Molding, $44-6-141. 
Jurisdiction. 
Equitable partition, §44-6-140. 
Mortgages. 
Foreclosure in equity. 
Right of holder, §44-14-49. 
Partition, §§44-6-140 to 44-6-142. 
Circumstances rendering proceeding in 
equity suitable and just. 
When authorized, §44-6-140. 
Decree. 
Effect on title, §44-6-142. 
Molding, $44-6-141. 
Discretion of court, §44-6-141. 
Jurisdiction of equity, §44-6-140. 
Law remedy insufficient. 
When authorized, §44-6-140. 
Title. 
Effect of decree on, §44-6-142. 
When authorized, §44-6-140. 
ERASURE. 
Pawnbrokers. 


Permanent records. 
No erasures to be made, §44-12-133. 


ESCHEAT. 
Disposition of proceeds of escheated 
property. 
Unclaimed property generally, 
§§44-12-190 to 44-12-238. 
Unclaimed property. 
Disposition of unclaimed property, 
§§44-12-190 to 44-12-238. 


ESCROW ACCOUNTS. 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 
Escrow deposits prior to closing, 
§44-3-112. 
Deeds. 
Delivery of deed to third party as 
escrow, §44-5-42. 
Landlord and tenant. 
Security deposits. 
Placement in trust in escrow 
account, §44-7-31. 
Surety bond in lieu of escrow 
account, §44-7-32. 
Security deposits held by landlord 
for tenant. 
Placement of deposit in trust in escrow 
account, §44-7-31. 
Surety bond in lieu of escrow account, 
§44-7-32. 
Time-shares. 
Funds required to be escrowed by 
developer, §44-3-175. 
Payments received by developers on 
uncompleted projects, §44-3-176. 


ESTATES. 
Application of provisions relating to 
estates, §44-1-11. 
Construction of provisions relating 
to estates, §44-1-11. 
Doctrine of merger of estates, 
§44-6-2. 
Estate defined, §44-1-4. 
Estates for years, §§44-6-100 to 
44-6-106. 
Estates granted upon conditions, 
§§44-6-40 to 44-6-44. 
Estates tail. 
Abolished and prohibited, §44-6-24. 
Effect of limitations creating estate 
tail by implication, §44-6-24. 
Fee simple estates. 
General provisions, §§44-6-20 to 
44-6-25. 
Grants of land from state. 
General provisions, §§44-5-1 to 
44-5-14. 
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ESTATES —Cont’d 
Land registration. 

General provisions, §§44-2-40 to 
44-2-253. 

Liens on one’s own property, §44-6-3. 

Purchase of lien on own property and 
enforcement thereof, §44-6-3. 

Life estates. 

General provisions, §§44-6-80 to 
44-6-90. 

Merger of lesser estate into greater 
estate, §44-6-2. 
Parol remainders. 

Creation, §44-6-64. 

Remainders and reversions. 

General provisions, §§44-6-60 to 
44-6-68. 

Rule against perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Rules of construction applicable to 
estate, §44-1-11. 
Tenants in common. 

General provisions, §§44-6-120 to 
44-6-123. 

Time-share projects and programs. 

General provisions, §§44-3-160 to 
44-3-196. 


ESTATES FOR YEARS, §§44-6-100 to 
44-6-106. 
Bailments. 
Distinguished from contract of hiring, 
§44-6-101. 
Conditions dependent. 
Determined from intention of parties, 
§44-6-106. 
Failure of person first required to act. 
Excuse to other party for failing to 
comply, §44-6-106. 
Conditions independent. 
Determined from intention of parties, 
§44-6-106. 
Law favors, §44-6-106. 
No excuse for failing to comply, 
§44-6-106. 
Contracts of hiring. 
Distinguished from, §44-6-101. 
Defined, §44-6-100. 
Duties of tenants, §44-6-103. 
Emblements. 
Right of tenant to, §44-6-104. 
Expenses necessary for preservation 
and protection. 
Liability of tenant, §44-6-105. 


ESTATES FOR YEARS —Cont’d 
Extent of interest, §44-6-102. 
Forfeitures. 

Grounds, §44-6-103. 

Intention of parties. 

Dependents and independents of 
conditions determined from, 
§44-6-106. 

Interest in lands. 

Extent, §44-6-102. 

Landlord and tenant. 

Distinguished from landlord and 
tenant relationship, §44-6-101. 

Leases. 

Defined, §44-6-102. 

Liability of tenant for repairs and 
expenses, §44-6-105. 
Mining interest. 

When mining interest passes, 
§44-6-102. 

Passes as realty, §44-6-100. 
Remainders and reversions. 

Duty of tenant not to injure interest, 
§44-6-103. 

Repairs necessary for preservation 
and protection. 

Liability of tenants, §44-6-105. 

Rights of tenants, §44-6-103. 

Emblements, §44-6-104. 

Use of property. 
Rights of tenants, §44-6-103. 
Waste. 

Repairs and expenses necessary for 
preservation and protection of 
property. 

Liability of tenant, §44-6-105. 


ESTATES GRANTED UPON 
CONDITIONS, §§44-6-40 to 
44-6-44, 

Breach of conditions. 

Estate commenced, enlarged or 
defeated upon, §44-6-40. 
Breach of conditions subsequent. 

Right of entry, §44-6-42. 

Conditions precedent. 

Distinguished from conditions 
subsequent, §44-6-41. 
Conditions subsequent. 
Distinguished from conditions 
precedent, §44-6-41. 
Right of entry for breach, §44-6-42. 

Construction of conditions. 

Law favors conditions to be 
subsequent rather than precedent, 
§44-6-41. 
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ESTATES GRANTED UPON 
CONDITIONS —Cont’d 

Damages. 

Law favors remedies by damages 
rather than forfeiture, §44-6-41. 

Disabilities on conditions. 

Effect of legal disabilities, §44-6-44. 

Express conditions. 

Estate granted upon, §44-6-40. 

Forfeitures. 

Breach of conditions subsequent. 
Right of entry after, §44-6-42. 
Law favors remedies by damages 

rather than forfeiture, §44-6-41. 

Grant of estates, §44-6-40. 

Illegal acts. 

Conditions void, §44-6-43. 

Implied conditions. 

Estate granted upon, §44-6-40. 

Impossible conditions. 

Conditions void, §44-6-43. 

Mental illness. 

Effect of legal disabilities on 
conditions. 

Non compos mentis to excuse person 
from failing to comply with 
conditions, §44-6-44. 

Notice of condition given to person 
claiming under limitation over, 
§44-6-44, 

Performance of conditions. 

Estate commenced, enlarged or 
defeated upon, §44-6-40. 

Repugnant conditions to estate 
granted. 

Conditions void, §44-6-43. 

Right of entry. 

Breach of condition subsequent, 
§44-6-42. 
Void conditions, §44-6-43. 


ESTATES TAIL. 
Abolished and prohibited, §44-6-24. 
Limitations creating estate tail by 
implication. 
Effect, §44-6-24. 
ESTOPPEL. 
Adverse possession. 
Claiming adversely to own deed, 
§44-5-44, 
Deeds. 
Claiming adversely to own deed, 
§44-5-44, 
Recital in deed of receipt of purchase 
money. 
Maker not estopped from denying, 
§44-5-38. 


ESTOPPEL —Cont’d 
Landlord’s title. 
Estoppel to dispute, §44-7-9. 
Prescription. 
Adverse possession. 
Claiming adversely to own deed, 
§44-5-44, 


EVICTION. 
Landlord and tenant. 
Dispossessory proceedings generally, 
§§44-7-49 to 44-7-59. 


EVIDENCE. 
Adverse possession. 

Actual possession, §44-5-165. 
Ancient deeds. 

Admissibility of deed more than 30 
years old without proof of 
execution, §44-5-45. 

Deeds. 

Ancient deeds. 

Admissibility without proof of 
execution, §44-5-45. 

Recorded deed admitted in evidence, 
§44-2-23. 

Georgia land sales act. 

Certificate stating compliance or 
noncompliance with article, 
§44-3-12. 

Copies of documents, §44-3-12. 

Grants of land from state. 

Error or mistake, §44-5-5. 

Filing and preserving papers and 
evidence, §44-5-8. 
Land registration. 
Conclusive effect of evidence of service 
of process and notice, §44-2-71. 
Mortgages. 
Admission into evidence, §44-14-38. 
Prescription. 
Actual possession, §44-5-165. 
Real property. 
Grants of land from state. 
Error or mistake, §44-5-5. 
Filing and preserving papers and 
evidence, §44-5-8. 
Subdivisions. 
Sale of subdivided land. 
Certificates stating compliance or 
noncompliance with article, 
§44-3-12. 
Copies of documents, §44-3-12. 
EXCAVATIONS. 


Adjoining landowners. 
Up to boundary line, §44-9-3. 
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EXCULPATORY CLAUSES. 
Contracts contravening public 
policy generally. 
Parol contract creating landlord and 
tenant relationship, §44-7-2. 


EXECUTIONS. 
Bailments. 

Contracts of hiring. 

Liability of thing hired to execution 
and levy, §44-12-70. 
Loans of property. 
Liability of article to levy and sale, 
§44-12-115. 
Domesticated judgment from 
another state. 

Exemptions from levy and sale, 
§44-13-120. 

Exemptions from levy and sale. 

Constitutional exemptions, §§44-13-1 
to 44-13-87. 

Domesticated judgment from another 
state, §44-13-120. 

Statutory exemptions, §§44-13-100 to 
44-13-108. 

Foreclosures. 

Arising out of commercial 
transactions, §44-14-266. 

Mortgages on personal property by 
magistrate courts, §44-14-300. 

Security interest on personal property, 
§§44-14-230, 44-14-236. 

Landlord and tenant. 

Distress warrants, §44-7-79. 

Land registration. 

Actions against assurance fund, 
§44-2-195. 

Lis pendens notice. 

Article not to affect or alter laws with 
respect to, §44-14-613. 

Personal property. 

Foreclosure of security interest on 
personal property, §§44-14-230, 
44-14-236. 

Foreclosures arising out of commercial 
transactions, §44-14-266. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 

Recordation of execution and deed 
after sheriff's sale, §44-2-5. 


EXEMPTIONS FROM LEVY AND 

SALE. 

Constitutional exemptions, §§44-13-1 

to 44-13-87. 

Affidavits. 
Disputing exemptions, §44-13-60. 
Counter affidavits, §44-13-60. 
Selection of property as to which 
exemption not waived. 
Affidavit as to valuation, 
§44-13-41. 
Surveyors affidavits, §44-13-10. 
Amount, §44-13-1. 
Supplementation, §44-13-3. 
Town realty in excess of exemption. 
Procedure for exempting, 
§44-13-14. 
Appeals. 
Objections to schedule, §44-13-13. 
Appraisers. 
Objections to schedule. 
Alterations in plat and schedule, 
§44-13-13. 
Appointment, §44-13-13. 
Examination and valuation of 
property, §44-13-13. 
Approval of application, §44-13-11. 
Cash. 
How exempted, §44-13-15. 
Contempt. 

Surveyors failure to comply with 
duties, §44-13-10. 

Costs of proceedings, §44-13-19. 
County surveyors. 

Survey of applicant’s property, 
§44-13-4, 

Damages for harassment of debtor, 
§44-13-41. 
Dependents. 

Application for exemption upon 
debtor’s refusal to apply, 
§44-13-2. 

Defined, §44-13-1.1. 

Dependent claiming exemption for 
debtor may not claim own 
exemptions, §44-13-43. 

Reversion of property set aside for, 
§44-13-20. 

Sale for reinvestment when 
application made by, §44-13-17. 

Dismissal of petition. 

Failure to comply with 

requirements, §44-13-4. 
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EXEMPTIONS FROM LEVY AND 

SALE —Cont’d 

Constitutional exemptions —Cont’d 
Divorced spouse. 
Sale for reinvestment, §44-13-17. 
Effect of article on other exemptions, 
§44-13-21. 
Election of exemptions, §44-13-21. 
Exception to exemptions, §44-13-1. 
Excess in value of amount of 
exemption. 

Sale of excess property by receiver. 

Generally, §§44-13-80 to 44-13-87. 

Town realty valued in excess. 

Procedure for exempting, 
§44-13-14. 
Forms. 

Publication of notice of application, 

§44-13-7. 
Fraudulent omissions from schedule of 
property, §44-13-6. 
Harassment of debtor, §44-13-41. 
Hearings. 
Time fixed by notice for, §44-13-9. 
Homestead exemptions. 

Effect of article on other exemptions, 
§44-13-21. 

Household and kitchen furniture. 

Selection of property as to which 
exemption not waived, 
§44-13-41. 

Mode of setting apart, §44-13-42. 
Husband and wife. 

Application for exemption by spouse 
upon debtor’s refusal to apply, 
§44-13-2. 

Reversion of property set aside for 
spouse, §44-13-20. 

Sale for reinvestment by divorced 
spouse, §44-13-17. 

Spouse claiming exemption for 
debtor. 

May not claim own exemption, 
§44-13-48. 
Investments in personal property. 

Cash thought to be exempted, 
§44-13-15. 

Jury trial. 

Levy on and sale of exempted 
property. 

Findings upon trial, §44-13-62. 
When and how issue tried, 
§44-13-61. 

Selection of property as to which 

exemption not waived. 
Valuation, §44-13-41. 


EXEMPTIONS FROM LEVY AND 

SALE —Cont’d 

Constitutional exemptions —Cont’d 
Labor done on property. 
Exception to exemptions, §44-13-1. 
Lands lying in counties other than 
residence of applicant. 

Survey, §44-13-5. 

Levy on and sale of exempted real 

property, §§44-13-60 to 44-13-63. 

Affidavit disputing exemption, 
§44-13-60. 

Collection of debt. 

Finding in favor of plaintiff, 
§44-13-62. 

Findings upon trial, §44-13-62. 

Lease of real property. 

Finding in favor of defendant, 
§44-13-62. 

Levy and sale by officer, §44-13-60. 

Suspension of proceedings upon 
counter affidavit, §44-13-60. 

Trespass. 

Knowingly levying on or selling 
property made exempt, 
§44-13-63. 

When and how issue tried, 
§44-13-61. 

List of creditors. 
Petition for application to be 
accompanied by, §44-13-4. 
Material furnished for property. 
Exception to exemptions, §44-13-1. 
Minors. 

Application for exemption upon 
debtor’s refusal to apply, 
§44-13-2. 

Reversion of property set aside for 
children, §44-13-20. 

Sale for reinvestment when 
application made for debtor’s 
children, §44-13-17. 

Notice of hearing. 

Publication, §44-13-7. 

Time fixed by notice for hearing, 
§44-13-9. 

Time fixed by, §44-13-9. 

Notice of sale of excess property by 
receiver. 

Personalty, §44-13-83. 

Realty, §44-13-82. 

Notice to creditors of filing application. 

Time fixed by notice for hearing, 
§44-13-9. 

Written notice, §44-13-8. 
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EXEMPTIONS FROM LEVY AND 


SALE —Cont’d 
Constitutional exemptions —Cont’d 
Objections to schedule, §44-13-12. 
Alterations, §44-13-13. 
Appeals, §44-13-13. 
Appointment of appraiser upon 
filing, §44-13-13. 


Approval and recordation, §44-13-13. 


Examination and evaluation of 

property, §44-13-18. 
Objections to surveys, §44-13-10. 
Petition. 

Application for exemption, §44-13-4. 

Approval of application, §44-13-11. 

Notice to creditors of filing 
application, §44-13-8. 

Publication of notice of application, 
§44-13-7. 

Produce. 

Disposition arising from exempted 

property, §44-13-18. 
Profits. 
Disposition arising from exempted 
property, §44-13-18. 
Publication of notice of application, 
§44-13-7. 
Publication of sale of excess property 
by receiver. 

Personalty, §44-13-83. 

Realty, §44-13-82. 

Purchase money on property. 

Exception to exemptions, §44-13-1. 

Receivers. 
Sale of excess property by receiver. 
Generally, §§44-13-80 to 44-13-87. 
Recordation of exempted real property, 
§44-13-11. 
Recordation of schedule, §44-13-13. 

Household and kitchen furniture, 
§44-13-42. 

Refusal by debtor to apply for 
exemption. 

Application for exemption by spouse, 
person for minor children or 
dependents, §44-13-2. 

Rents. 
Disposition arising from exempted 
property, §44-13-18. 
Renunciation. 
Right of debtor, §44-13-40. 
Reversion of property set apart for 
spouse, children or dependents, 
§44-13-20. 
Right of debtor to waive, §44-13-40. 
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SALE —Cont’d 


Constitutional exemptions —Cont’d 


Sale for reinvestment. 

Application made for children or 
dependents or by divorced 
spouse, §44-13-17. 

Effect, §44-13-16. 

Liens divested in transfer to newly 
acquired property, §44-13-16. 

Procedure, §44-13-16. 

Record of proceedings, §44-13-16. 

Title in purchaser, §44-13-16. 

Sale of excess property by receiver, 
§§44-13-80 to 44-13-87. 

Appointment, §44-13-80. 

Bond required of receiver, §44-13-86. 

Cancellation of sale. 

Failure of creditor to appear and 
file claim, §44-13-85. 

Disposition of excess, §44-13-86. 

Failure of creditor to appear and file 
claim. 

Cancellation of sale, §44-13-85. 

Personalty. 

Delivery of excess personalty to 
receiver, §44-13-81. 
Procedure for sale, §44-13-83. 

Publication. 

Sale of personalty, §44-13-83. 
Sale of realty, §44-13-82. 

Realty. 

Sale and distribution of proceeds, 
§44-13-82. 

Selection of exempt property. 

Right of applicant, §44-13-87. 

Settling of conflict, §44-13-86. 

Superior courts. 

Powers over receiver, §44-13-86. 

Time. 

Sale of realty, §44-13-82. 

When receiver authorized, 
§44-13-84. 

Sale of exempted real property. 

Levy on and sale of generally, 
§§44-13-60 to 44-13-63. 

Schedule of property to be exempted. 

Duty to provide full schedule, 
§44-13-6. 

Fraudulent omission, §44-13-6. 

Household and kitchen furniture, 
§44-13-42. 

Objections, §44-13-12. 

Alterations, §44-13-13. 
Appeals, §44-13-13. 


INDEX 


EXEMPTIONS FROM LEVY AND 

SALE —Cont’d 

Constitutional exemptions —Cont’d 

Schedule of property to be exempted 
—Cont’d 

Objections —Cont’d 

Appointment of appraisers, 
§44-13-13. 

Approval and recordation, 
§44-13-13. 

Examination and valuation of 
property, §44-13-13. 

Petition to be accompanied by, 
§44-13-4. 

Service of process. 

Notice to creditors, §44-13-8. 

Statutory exemptions. 

Effect of article on, §44-13-21. 

Election of exemptions, §44-13-21. 

Supplementation, §44-13-3. 

Survey of applicant’s real property. 
Affidavit of surveyor, §44-13-10. 
Application for orders, §44-13-4. 
Contempt for failure of survey or to 

comply with duties, §44-13-10. 

Lands in different counties, 
§44-13-5. 

Objections to survey, §44-13-10. 

Procedure, §44-13-10. 

Taxes. 

Exception to exemptions, §44-13-1. 

Time. 

Fixed by notice for hearing, 
§44-13-9. 

Town realty. 

Valued in excess of exemption. 

Procedure for exempting, 
§44-13-14. 

Transmittal of copy of exempted real 
property to other counties, 
§44-13-11. 

Trespass. 

Officer knowingly levying on or 
selling property made exempt, 
§44-13-63. 

Trial. 

Levy on and sale of exempted real 
property. 

Disputed exemptions, §44-13-61. 
Findings upon trial, §44-13-62. 

Venue. 

Petition applying for exemption, 
§44-13-4. 

Waiver. 

Right of debtor to waive, §44-13-40. 


EXEMPTIONS FROM LEVY AND 
SALE —Cont’d 
Constitutional exemptions —Cont’d 
Waiver —Cont’d 
Selection of property as to which 
exemption not waived, 
§44-13-41. 
Who may claim, §44-13-1. 
Domesticated judgment from 
another state, §44-13-120. 
Statutory exemptions, §§44-13-100 to 
44-13-108. 

Appraisers. 

Objections to survey or valuation. 

Appointment, §44-13-103. 

Bankruptcy. 

Closing of case. 

Filing of affidavit of lien release 
and copies of orders, 
§44-13-100. 

Exemptions for purposes of, 
§44-13-100. 

Constitutional exemptions. 

Effect of article on, §44-13-21. 
Election of exemptions, §44-13-21. 

Encumbrance of homestead. 

Sale of property subject to, 
§44-13-105. 
Exceptions to exemptions, §44-13-107. 
Family of debtor. 
Use of exempted property, 
§44-13-106. 
Intestate insolvent estates. 
Exemptions for purposes of, 
§44-13-100. 

Method of obtaining, §44-13-101. 

Minors. 

Support and benefit of, $44-13-106. 

Notice of objections to survey or 
valuation, §44-13-103. 

Objections to survey or valuation of 
improvements, §44-13-103. 

Purchase money. 

Homestead subject to levy and sale 
for, §44-13-107. 
Purposes of exemptions. 
Enumeration, §44-13-100. 

Recordation of schedule of property 
claimed to be exempt, §44-13-101. 

Recordation of survey of exempted 
land, §44-13-102. 

Sale and reinvestment of town 
property worth more than $500, 
§44-13-104. 

Sale of property subject to 
encumbrance of homestead, 
§44-13-105. 
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EXEMPTIONS FROM LEVY AND 
SALE —Cont’d 
Statutory exemptions —Cont’d 
Schedule of property claimed to be 
exempt, §44-13-101. 
Survey of exempted land, §44-13-102. 
Objections, §44-13-103. 
Alterations in survey, §44-13-103. 
Taxes. 
Homestead subject to levy and sale 
for, §44-13-107. 
Town property worth more than $500. 
Sale and reinvestment, §44-13-104. 
Trespass. 
Levy or sale of exempt property, 
§44-13-108. 
Use of exempted property, §44-13-106. 
Value of improvements. 
Objections, §44-13-103. 


EYE BANKS. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 


F 


FACTORIES. 
Mines and minerals. 
Water allowed to be withdrawn from 
stream above factory. 
Amount of water allowed to be 
withdrawn by mine owner or 
lessee, §44-9-76. 


FACTORS. 
Hirer of labor or services. 
Diligence. 
Required, §44-12-75. 
Exercise of discretion, §44-12-75. 
Generally, §§44-12-71 to 44-12-74. 
Liens, §44-14-400. 
Attachment to proceeds, §44-14-404. 
Extent, §44-14-404. 
Priorities, §44-14-400. 
Satisfaction, §44-14-405. 


FALLING PECANS, §§44-12-240 to 
44-12-243. 


FALSE SWEARING. 
Health care payment affidavits, 
§44-14-477. 


FAMILY VIOLENCE. 
Criminal family violence orders. 
Termination of residential leases upon 
issuance of civil or criminal family 
violence orders, §44-7-23. 


FAMILY VIOLENCE —Cont’d 
Ex parte order. 

Termination of residential leases upon 
issuance of civil or criminal family 
violence orders, §44-7-23. 

Leases. 

Termination of residential leases upon 
issuance of civil or criminal family 
violence orders, §44-7-23. 


FEDERAL SECURITIES AND 
EXCHANGE ACT OF 1933. 

Time-share projects. 

Exceptions to public offering statement 
requirement under this article, 
§44-3-178. 

FEDERAL SUPERFUND 
AMENDMENTS AND 
REAUTHORIZATION ACT OF 
1986. 

Liens. 

Filing liens imposed under, 
§44-14-517. 


FEDERAL TAX LIEN 
REGISTRATION, §§44-14-570 to 
44-14-574. 

Certificates. 

Duties of filing officers, §44-14-573. 
When entitled to be filed, §44-14-572. 

Certification of notices, §44-14-572. 

Fees, §44-14-574. 

Filing of tax liens, §44-14-573. 
Duties of filing officers, §44-14-573. 
Realty and personalty, §44-14-571. 

Notices of liens. 

Duties of filing officers, §44-14-573. 
Filing, §44-14-571. 
When entitled to be filed, §44-14-572. 


FEES. 
Bankruptcy petitions, decrees or 
orders. 

Recording, §44-14-590. 

Easements. 

Private ways. 

Removal of obstructions. 

Probate court. 
Judges and sheriffs fees, 
§44-9-59. 

Service of petitions, §44-9-41. 
Federal tax lien registration, 

§44-14-574. 
Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Verified statement, §44-14-472. 
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FEES —Cont’d 
Landlord and tenant. 

Security deposits. 

Surety bond in lieu of escrow 
account, §44-7-32. 

Land registration. 

Generally, §44-2-210. 

Liens. 

Federal tax lien registration, 
§44-14-574. 

Hospitals, nursing homes, traumatic 
burn care or physician practice 
liens. 

Actions accruing to injured persons 
for costs of care and treatment 
of injuries. 

Filing of verified statement, 
§44-14-471. 
Lis pendens notice. 
Recording fees, §44-14-611. 
Mechanics’ and materialmen’s liens. 

Preliminary notice of lien rights, 

§44-14-361.3. 
Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Verified statement, §44-14-472. 

Private ways. 

Removal of obstructions. 

Probate court judge and sheriff fees, 
§44-9-59. 

Service of petitions, §44-9-41. 

Security deposits held by landlord 
for tenant. 

Surety bond in lieu of escrow account, 
§44-7-32. 

Taxation. 

Federal tax lien registration, 
§44-14-574. 

Traumatic burn care medical 
practices. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Verified statement, §44-14-472. 

Trover. 
$100 or less involved, §44-12-158. 


FEE SIMPLE ESTATES, §§44-6-20 to 
44-6-25. 
Abeyance. 
Fee in abeyance, §44-6-22. 
Commencement of estate in future. 
Creation, §44-6-22. 


FEE SIMPLE ESTATES —Cont’d 

Construction of words such as heirs 
or heirs of body, §44-6-23. 

Conveyances. 

Properly executed conveyance 
construed to convey fee, §44-6-21. 

Creation of absolute estate. 

Estate to commence in future, 
§44-6-22. 

Words necessary, §44-6-21. 

Defined, §44-6-20. 

Dying without heirs, dying without 
issue, dying without leaving 
heirs or issue or on failure of 
issue. 

Construction and effect of limitations 
over after death of first taker, 
§44-6-25. 

Estates tail. 

Abolished and prohibited, §44-6-24. 

Effect of limitations creating estate 
tail by implication, §44-6-24. 

Fee limited upon fee, §44-6-22. 

Future estates. 

Creation of estate to commence in, 
§44-6-22. 

Heirs or equivalent not necessary to 
create, §44-6-21. 

Intention of maker of instrument 
controls, §44-6-21. 

Limitations over after death of first 
taker. 

Construction of dying without heirs, 
dying without issue, dying without 
leaving heirs or issue or on failure 
of issue, §44-6-25. 

Limitations over to heirs, heirs of 
the body, lineal heirs, lawful 
heirs, issue, etc. 

Construed to mean children whether 
parents dead or alive, §44-6-23. 

Parol evidence rule. 

Parol evidence to prove maker’s 
intention, §44-6-21. 

Time-shares. 

Character and incidents of time-share 
estates, §44-3-163. 

Words necessary to create absolute 
estate, §44-6-21. 


FELINES. 
Liens. 
Veterinarians and boarders of animals, 
§§44-14-490 to 44-14-494. 


FELONIES. 
Anatomical gifts. 
Falsification of document, §44-5-155. 
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FELONIES —Cont’d 
Anatomical gifts —Cont’d 
Sale or purchase of parts, §44-5-154. 
Georgia land sales act. 
Willful violation of article, §44-3-7. 
Ghost in the attic statute. 
Felony on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 
Land registration, §§44-2-43 to 
44-2-47, 
Fraud, forgery and theft in connection 
with, §44-2-43. 
Fraud or false entries by sheriffs and 
deputies, §44-2-45. 
Fraudulent acts and malpractice of 
examiners, §44-2-46. 
Fraudulent acts by office of clerk 
personnel, §44-2-44. 
Reduction of felonies under article to 
misdemeanors, §44-2-47. 
Real estate transactions. 
Felony on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 
Subdivisions. 
Sale of subdivided land. 
Willful violation of article, §44-3-7. 
Time-shares. 
Criminal penalty, §44-3-195. 


FERRIES. 
Franchises. 

Construction or operation of public 
ferry. 

Franchise to be granted by state, 
§44-8-10. 

Compensation to landowner for 
interference with possession, 
§44-8-10. 

When franchise exclusive generally, 

§44-8-10. 
Private ferries. 

Construction or establishment within 
or adjoining lands appurtenant to 
ownership, §44-8-10. 

Public ferries. 

Franchise by state to construct or 
operate, §44-8-10. 

Compensation to landowner for 
interference with possession, 
§44-8-10. 

When franchise exclusive generally, 
§44-8-10. 


FETUSES. 
Anatomical gifts. 


Decedent defined to include, §44-5-141. 


FIDUCIARIES. 
Abandonment of intangible property 
held for benefit of another. 

When presumed, §44-12-203. 

Disposition of unclaimed property. 

General provisions, §§44-12-190 to 
44-12-238. 

Intangible personal property. 

Held in fiduciary capacity for benefit 
of another and income derived. 
When presumed abandoned, 
§44-12-208. 
Presumptions. 

Intangible property held in fiduciary 
capacity for benefit of another and 
income derived. 

When presumed abandoned, 
§44-12-208. 
Rule against perpetuities. 
Exceptions to applicability of article. 
Powers relating to administration or 
management of assets, 
§44-6-204. 
Power to appoint fiduciary, 
§44-6-204. 
Unclaimed property. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Intangible property held in fiduciary 
capacity for benefit of another and 
income derived. 

When presumed abandoned, 
§44-12-208. 


FIERI FACIAS. 
Ejectment proceedings against 
intruders. 
Fi. fa. for costs, §44-11-33. 
Mortgages. 
Sale of mortgaged property without 
foreclosure, §44-14-47. 
Claim by mortgagee, §44-14-47. 
When mortgage fi. fa. may claim 
proceeds of sale, §44-14-46. 


FINANCIAL INSTITUTIONS. 
Abandonment presumed. 
Deposits or other interests in financial 
organization, §44-12-197. 
Commencement of abandonment for 
property automatically 
renewable, §44-12-210. 
Instruments on which financial 
organization directly liable, 
§44-12-196. 
Conveyances to secure debt. 
Transfers of deeds to secure debt by 
certain institutions, §44-14-64. 
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FINANCIAL INSTITUTIONS —Cont’d 
Disposition of unclaimed property. 

Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

General provisions, §§44-12-190 to 
44-12-238. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Maintenance and retention of records, 

§44-12-228. 
Presumptions. 

Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Automatically renewable property, 
§44-12-210. 

Service charges, §44-12-196. 
Unclaimed property. 

Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Automatically renewable property, 
§44-12-210. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Maintenance and retention of records, 

§44-12-228. 


FINES. 
Anatomical gifts. 
Falsification of document, §44-5-155. 
Sale or purchase of parts, §44-5-154. 
Condominiums. 
Enforcement of rules and regulations 
of associations, §44-3-76. 
Disposition of unclaimed property. 
Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 
Georgia land sales act. 
Willful violation of article, §44-3-7. 


FINES —Cont’d 
Landlord and tenant. 

Suspending utilities until final 
disposition of dispossessory 
proceedings, §44-7-14.1. 

Motor vehicles. 
Improperly parked vehicles, removal. 
Automatic or systematic surveillance 
by towing and storage firms for 
purposes of removal and 
relocation, §44-1-13. 
Subdivisions. 
Sale of subdivided land. 
Willful violation of article, §44-3-7. 
Survey monuments. 
Removal or destruction, §44-1-15. 
Time-shares. 
Criminal fines, §44-3-195. 
Trespassing personal property 
removed. 

Automatic or systematic surveillance 
by trespass towing firms for 
removal and relocation, §44-1-13. 

Unclaimed property. 

Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 


FIRE DEPARTMENTS. 
Liens. 
Officially established liens, §44-14-320. 


FIREFIGHTERS. 
Anatomical gifts. 
Search of individual for document of 
gift, §44-5-150. 


FIREWOOD. 
Tenants’ rights, §44-7-11. 


FISH. 
Property rights in animals 
generally, §§44-1-8 to 44-1-10. 
Deposits and offspring by wild animals 
on land, §44-1-9. 
Offspring of domestic or owned 
animals, §44-1-10. 
Property rights may exist in, §44-1-8. 
Wildlife generally. 
No property rights created in, 
§44-1-8. 


FISHING. 
Oysters and clams. 
Riparian rights in navigable 
tidewaters. 
Rights of owners of land adjacent to 
oysters and clams, §44-8-7. 
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FISHING —Cont’d 
Oysters and clams —Cont’d 
Riparian rights in nonnavigable 
tidewaters. 

Rights of adjoining landowners to 
oysters, clams and other 
shellfish, §44-8-6. 

Seafood. 
Riparian rights in navigable 
tidewaters. 

Rights of owners of land adjacent to 
oysters and clams, §44-8-7. 

Riparian rights in nonnavigable 
tidewaters. 

Rights of adjoining landowners to 
oysters, clams and other 
shellfish, §44-8-6. 

Water rights in navigable 
tidewaters. 
Rights of owners of land adjacent to 
oysters and clams, §44-8-7. 
Water rights in nonnavigable 
tidewaters. 
Rights of adjoining landowners to 
oysters, clams and other shellfish, 
§44-8-6. 


FIXTURES. 
Landlord and tenant. 
Tenant may not remove permanent 
fixtures, §44-7-11. 
Trade fixtures erected by tenant. 
Abandonment. 
Trade fixtures remaining after 
term, §44-7-12. 
Removal, §44-7-12. 
Things considered, §44-1-6. 


FLUMES. 

Mine owners’ rights, §§44-9-73, 
44-9-74, 

FORCIBLE ENTRY. 

Dispossessory proceedings, §§44-7-49 
to 44-7-59. 


FORECLOSURES. 
Abandoned mobile homes. 

Liens, §44-7-115. 
Affidavits. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Liens on personalty, §44-14-550. 

Mortgages on personal property by 
magistrate courts, §44-14-300. 


Security interest on personal property. 


Before debt due, §44-14-239. 
Illegality, §44-14-241. 


FORECLOSURES —Cont’d 
Bills of sale to secure debt, 
§§44-14-280 to 44-14-282. 
Defenses, §44-14-281. 
Judgments. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Levy and sale. 

Following execution and recording of 

bill, §44-14-282. 
Manner of foreclosure, §44-14-280. 
Proceedings after foreclosure, 
§44-14-281. 
Bonds for title. 
Judgments. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Quitclaim deeds. 

Execution and recordation following 

judgment, §44-14-210. 
Levy and sale, §44-14-210. 
Chattel mortgages. 
Personal property generally, 
§§44-14-230 to 44-14-303. 
Cleaners’ lien, §44-14-452. 
Commercial transactions relating to 
personal property, §§44-14-260 to 
44-14-269. 
Condominiums. 
Assessment liens, §44-3-109. 
Assessment of common expenses 
liability, §44-3-80. 
Lien on leasehold condominiums, 
§44-3-86. 
Mortgages and liens, §44-3-95. 
Lien for assessment, §44-3-109. 
Confirmation of sales made under 
power of sale, §44-14-161. 
Contracts retaining title. 
Bills of sale and contracts retaining 
title, §§44-14-280 to 44-14-282. 
Conveyances to secure debt. 
Acceleration of maturity of 
indebtedness. 

Withdrawal of foreclosure 
proceedings, §44-14-85. 
Attachment against grantor in deed, 

§44-14-211. 
Defenses. 

Failure to record not defense, 
§44-14-63. 

Judgments rendered upon obligations 
secured by deed to secure debt. 

Vacation of judgments prior to sale, 
§§44-14-163 to 44-14-165. 
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FORECLOSURES —Cont’d 
Conveyances to secure debt —Cont’d 
Limitation of actions. 
Acceleration of maturity of 
indebtedness. 

Effect of withdrawal of foreclosure 
proceedings on running of, 
§44-14-85. 

Power of sale. 
Power not exercised after action to 
foreclose barred, §44-14-81. 
Quitclaim deed following judgment. 
Execution and recordation, 
§44-14-210. 
Levy and sale, §44-14-210. 
Recordation. 
Failure to record not defense, 
§44-14-63. 
Reversion to grantor. 
Foreclosure not commenced after 
reversion, §44-14-83. 
Deeds. 
Quitclaim deeds. 
Bonds for title, etc., §§44-14-210, 
44-14-211. 
Sales made on foreclosure under 
power of sale. 
Mailing notice to debtor. 

Recitals in deed as to meeting of 
notice requirements, 
§44-14-162.4. 

Equipment repair lien, §44-14-462. 
Executors and administrators. 
Mortgages on real estate. 
Proceedings by when mortgagee 
deceased, §44-14-181. 
Proceedings against personal 
representative when mortgagor 
deceased. 
Foreclosure of mortgage on real 
estate, §44-14-183. 
Forms. 
Security interest on personal property. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Landlords’ crop liens. 
Special lien for rent on crops grown. 
Transferees of rent contracts, 
§44-14-345. 
Laundry’s lien, §44-14-452. 
Liens. 
Equipment repair lien, §44-14-462. 
Landlords’ crop liens. 
Special lien for rent in favor of 
transferee of rent contract, 
§44-14-345. 


FORECLOSURES —Cont’d 
Liens —Cont’d 
Laundries’, cleaners’ and tailors’ lien, 
§44-14-452. 
Personal property. 
Affidavit, §44-14-550. 
Authorization of foreclosure, 
§44-14-550. 
Bond by defendant for possession, 
§44-14-550. 
Damages, §44-14-550. 
Demand, §44-14-550. 
Forfeiture of lien, §44-14-550. 
Judgment on replevy bond, 
§44-14-551. 
Limitation of action, §44-14-550. 
Manner, §44-14-550. 
Notice, §44-14-550. 
Petition for full hearing, §44-14-550. 
Petition for probable cause hearing, 
§44-14-550. 
Possession by defendant, §44-14-550. 
Probable cause hearing, §44-14-550. 
Real property. 
Attachment of lien, §44-14-530. 
Damages, §44-14-530. 
Delivery of possessions. 
Effect, §44-14-530. 
Judicial sale. 
Proceeds, §44-14-530. 
Manner of foreclosure, §44-14-530. 
Right of transferee to foreclose, 
§44-14-531. 
Trial, §44-14-530. 
Magistrate courts. 
Mortgages on personal property, 
§§44-14-300 to 44-14-303. 
Affidavit, §44-14-300. 
Defenses, §44-14-308. 
Execution, §44-14-300. 
Hearings, §44-14-303. 
Jurisdiction. 
Maximum amount of mortgage, 
§44-14-300. 
Levy and sale, §44-14-302. 
Notice, §44-14-301. 
Venue, §44-14-300. 
Security interest on personal property. 
Jurisdiction, §44-14-231. 
Mortgages, §§44-14-180 to 44-14-191. 
Affidavits. 
Defense against foreclosure of 
mortgage, §44-14-184. 
After note barred by limitations, 
§44-14-43. 
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FORECLOSURES —Cont’d 
Mortgages —Cont’d 
Debt due in installments. 

Treatment of proceeds of sale, 

§44-14-191. 
Deceased mortgagee. 

Proceedings by personal 
representative. 

Foreclosure of mortgage on real 
estate, §44-14-181. 
Deceased mortgagor. 

Proceedings against personal 
representative. 

Foreclosure of mortgage on real 
estate, §44-14-183. 
Defenses. 

Mortgage on real estate, §44-14-184. 
By third person, §44-14-185. 
Right of purchaser not party to 

foreclosure to go behind 
judgment, §44-14-185. 
Equity. 

Right of holder to foreclose in 
equity, §44-14-49. 

Executors and administrators. 

Proceedings against personal 
representative when mortgagor 
deceased. 

Foreclosure of mortgage on real 
estate, §44-14-183. 

Proceedings by when mortgagee 

deceased. 
Foreclosure of mortgage on real 
estate, §44-14-181. 
Indorsee or holder for value, 
§44-14-182. 
Judgment, §44-14-187. 

Purchaser during pendency of 
proceedings bound by judgment, 
§44-14-188. 

Jury trial, §44-14-186. 
Magistrate courts. 

Mortgages on personal property, 

§§44-14-300 to 44-14-303. 
Manner of foreclosing, §44-14-180. 
Note barred by limitations, §44-14-43. 
One of several mortgagees, §44-14-48. 

Control and distribution of proceeds 
by court, §44-14-48. 

Pendency of proceedings. 

Purchasers during bound by 

judgment, §44-14-188. 
Personal property generally, 


FORECLOSURES —Cont’d 
Mortgages —Cont’d 
Property owners’ associations. 

Defined, §44-3-221. 

Lien of assessments against lot 
owners, §44-3-232. 

Publication. 
Rule directing principal, interest 
and costs be paid into court. 
Real estate, §44-14-180. 
Purchasers during pendency of 
proceedings. 

Bound by judgment, §44-14-188. 

Purchasers not party to foreclosure. 

Right to go behind judgment. 

Foreclosure of mortgage on real 
estate, §44-14-185. 
Purchasers right at void or irregular 
sale, §44-14-189. 
Rule directing principal, interest and 
costs be paid into court. 

Foreclosing on real estate, 

§44-14-180. 
Rule nisi to foreclose. 

Real estate, §44-14-180. 

Sale of mortgaged property, 
§44-14-187. 

Claiming proceeds of sales, 
§44-14-44. 

Disposition of proceeds, §44-14-190. 

Treatment when debt due in 
installments, §44-14-191. 
Void or irregular sale. 
Rights of purchasers, §44-14-189. 
Sale without foreclosure and claim by 
mortgagee, §44-14-47. 
Third persons. 

Defenses by third persons on 
foreclosure of mortgage on real 
estate, §44-14-185. 

Transferees. 

Without written assignment, 
§44-14-182. 

Vacation of judgments prior to sale, 
§§44-14-163 to 44-14-165. 

Cancellation, §44-14-164. 

Effect, §44-14-165. 

Jurisdiction, power and authority, 
§44-14-168. 

Motion, §44-14-163. 

Venue. 

Foreclosing on real estate, 
§44-14-180. 

Nonjudicial foreclosure. 


§§44-14-230 to 44-14-3038. 
Petition, §44-14-180. 


999 


Sale made on foreclosure under power 
of sale, §§44-14-162.2, 44-14-162.3. 
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FORECLOSURES —Cont’d 
Notice. 
Liens on personalty, §44-14-550. 


FORECLOSURES —Cont’d 
Personal property —Cont’d 
Commercial transactions relating to 


Mortgages on personal property by 

magistrate’s court, §44-14-301. 
Publication of levy and sale of 
property, §44-14-302. 

Sales under power of sale. 

Real property, §44-14-161. 

Mailing of notice to debtor, 

§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Waiver or release of 

requirements, §44-14-162.3. 

Manner of advertising for validity, 
§44-14-161. 

Procedure, §44-14-162.2. 

Recitals in deed as to meeting of 
notice requirements, 
§44-14-162.4. 

Security interest on personal property. 

Change of address by debtor, 
§44-14-232. 
Payment into court. 

Arising out of commercial 
transactions, §44-14-268. 

Security interest on personal property, 
§44-14-234. 

Personal property, §§44-14-230 to 
44-14-303. 

Bills of sale or contracts retaining 

title, §§44-14-280 to 44-14-282. 
Defenses, §44-14-281. 
Levy and sale. 

Following execution and recording 
of bill of sale to defendant, 
§44-14-282. 

Manner of foreclosure, §44-14-280. 
Proceedings after foreclosure, 
§44-14-281. 

Commercial transactions relating to 
personal property, §§44-14-260 to 
44-14-269. 

Bond, §44-14-263. 

Filing of defenses by defendant, 
§44-14-268. 

Consumer transactions. 

Exemptions, §44-14-261. 
Counterclaims. 

Time for filing, §44-14-267. 
Default judgments, §44-14-269. 
Defenses. 

Time for filing, §44-14-267. 
Definitions, §44-14-260. 
Dissolution of writ, §44-14-268. 
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personal property —Cont’d 
Execution and levy, §44-14-266. 
Grounds for immediate writ of 
possession, §44-14-262. 
Immediate writ of possession. 
Dissolution, §44-14-268. 
Grounds, §44-14-262. 
Issuance, §44-14-264. 
Petition for, §44-14-261. 
Insufficient showing. 
Procedure when, §44-14-264. 
Issuance of immediate writ of 
possession, §44-14-264. 
Motion for dissolution of writ, 
§44-14-268. 
Oath. 
Petition for immediate writ of 
possession, §44-14-261. 
Payment into court, §44-14-268. 
Petition for immediate writ of 
possession, §44-14-261. 
Procedure when showing 
insufficient, §44-14-264. 
Service of notice to defendant, 
§44-14-265. 
Time. 
Dissolution of writ, §44-14-268. 
Trial, §44-14-267. 
Waiver required to accompany 
petition, §44-14-263. 


Liens, §44-14-550. 
Magistrate courts, §§44-14-300 to 


44-14-303. 
Affidavit, §44-14-300. 
Defenses, §44-14-308. 
Executions, §44-14-300. 
Hearings, §44-14-303. 
Jurisdiction. 

Maximum amount of mortgage, 

§44-14-300. 

Levy and sale, §44-14-302. 
Notice, §44-14-301. 
Venue, §44-14-300. 


Security interest, §§44-14-230 to 


44-14-241. 
Affidavit, §44-14-231. 
Affidavits. 

Before debt due, §44-14-239. 

Legality, §44-14-241. 

Answers. 

Time to answer, §§44-14-232, 

44-14-233. 


FORECLOSURES —Cont’d 
Personal property —Cont’d 
Security interest —Cont’d 
Appeals, §44-14-235. 
Possession pending appeal, 
§44-14-235. 
Authority to foreclose, §44-14-230. 
Before debt due, §§44-14-239 to 
44-14-241. 
Affidavit, §44-14-239. 
Legality, §44-14-241. 
Bond, §44-14-241. 
Grounds, §44-14-239. 
Levy and sale, §44-14-240. 
Trial, §44-14-241. 
Bond. 
Before debt due, §44-14-241. 
Transfer, removing or conveying 
property pending resolution, 
§§44-14-234, 44-14-237. 
Change of address by debtor. 
Notice to creditor, §44-14-232. 
Debts due in installments, 
§44-14-238. 
Default. 
Failure to answer, §44-14-233. 
Reopening, §44-14-233. 
Disposition of property pending 
resolution, §44-14-234. 
Execution and levy, §§44-14-230, 
44-14-236. 
Forms. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Granting writ of possession. 
Default, §44-14-233. 
Hearings. 
Amount of payment into court, 
§44-14-234. 
Installments. 
Debts due in, §44-14-238. 
Issuance of writ of possession, 
§44-14-234. 
Jurisdiction, §44-14-231. 
Notice of change of address by 
debtor, §44-14-232. 
Order to turn over property to 
sheriff, §44-14-233. 
Payment into court, §44-14-234. 
Petition for writ of possession, 
§44-14-231. 
Possession pending resolution, 
§44-14-234. 
Rental transactions, §44-14-230. 
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FORECLOSURES —Cont’d 
Personal property —Cont’d 
Security interest —Cont’d 
Retention or disposition of property 
by plaintiff, §44-14-236. 
Sale, §§44-14-230, 44-14-236. 
Sale before debt due, §44-14-240. 
Service of summons, §44-14-232. 
Summons, §44-14-232. 
Transfers, removing or conveying 
property pending resolution. 
Posting of bond, §§44-14-234, 
44-14-237. 
Trial, §44-14-233. 
Before debt due, §44-14-241. 
Possession by defendant pending 
final outcome, §44-14-2338. 
Venue, §44-14-231. 
Property owners’ associations. 
Lien of assessments against lot 
owners, §44-3-232. 
Quitclaim deeds. 
Bonds for title, conveyances to secure 
debt, purchase contracts, etc. 
Attachment against grantor in deed 
to realty to secure debt. 
Execution and recordation, 
§44-14-211. 
Execution and recordation following 
judgment, §44-14-210. 
Real property. 
Liens, §44-14-530. 
Right of transferee to foreclose, 
§44-14-531. 
Trial, §44-14-530. 
Mortgages generally, §§44-14-180 to 
44-14-191. 
Property owners’ associations. 
Defined, §44-3-221. 
Recordation. 
Foreclosure and deed under power of 
sale, §44-14-160. 
Late filing penalty, §44-14-160. 
Registration of vacant or foreclosed 
real property, §44-14-14. 
Right of transferee to foreclose, 
§44-14-531. 
Sales under power of sale, §§44-14-161 
to 44-14-162.4. 
Conduct necessary for validity, 
§44-14-162. 
Confirmation and approval, 
§44-14-161. 
Deficiency judgments. 
When allowed, §44-14-161. 
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FORECLOSURES —Cont’d 
Real property —Cont’d 
Sales under power of sale —Cont’d 

Hearings, §44-14-161. 

Notice mailed to debtor, 
§§44-14-162.1 to 44-14-162.4. 

Debtor defined, §44-14-162.1. 

Procedure, §44-14-162.2. 

Recitals and deeds as meeting of 
notice requirements, 
§44-14-162.4. 

Waiver or release of requirement, 
§44-14-162.3. 

Notice of hearing, §44-14-161. 

Publication. 

Manner of advertisement for 
validity, §44-14-162. 

Recording of deed under power, 
§44-14-160. 

Late filing penalty, §44-14-160. 

Recordation. 
Mortgages. 

Vacation of judgments prior to sale. 

Cancellation, §44-14-164. 

Real property. 

Foreclosure and deed under power of 
sale, §44-14-160. 

Late filing penalty, §44-14-160. 

Rule nisi. 
Mortgages on real estate, §44-14-180. 
Sales made under power of sale. 
Confirmation, §44-14-161. 
Tailors’ lien, §44-14-452. 
Time shares. 
Developer’s underlying blanket liens 
or encumbrances. 

Protection of nondefaulting 
purchasers from foreclosure, 
§44-3-189. 

Vacant property. 
Registration of vacant or foreclosed 

real property, §44-14-14. 


FOREST RESOURCES. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Easements. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
FORESTRY. 
Easements. 
Timber tramways, §§44-9-90 to 
44-9-92. 


FORESTRY —Cont’d 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 


FORFEITURES. 
Cemetery lots. 

Abandoned lots, §44-5-211. 
Easements. 

Nonuse, §44-9-6. 
Estates for years. 

Grounds, §44-6-103. 

Estates granted upon conditions. 
Breach of conditions subsequent. 
Right of entry after, §44-6-42. 
Law favors remedies by damages 

rather than forfeiture, §44-6-41. 
Foreclosures. 
Liens on personalty, §44-14-550. 
Liens. 

Foreclosure of liens on personalty, 

§44-14-550. 
Life estates. 

Forfeiture of interest to remainderman 
for want of care or willful 
commission of acts, §44-6-83. 

Fraudulent removal of personalty 
beyond state by life tenant, 
§44-6-89. 

Sale of estate by life tenant. 

No forfeiture resulting, §44-6-87. 


FORGERY. 
Adverse possession. 

Possession for seven years confers 

title. 
Written title forged, §44-5-164. 
Deeds. 
Affidavit alleging deed forgery. 
Genuineness of deed. 
Issue to be determined, §44-2-23. 
Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 
Land registration. 

Effect of forgery in transaction or 
registration, §44-2-137. 

Forgery in connection with 
registration of title to land, 
§44-2-43. 

Limitations on actions to set aside 
transaction or registration for 
forgery, §44-2-137. 
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FORMS. 
Acknowledgments. 
Land registration. 
Acknowledgment of service, 
§44-2-224. 
Conveyances to secure debt. 
Cancellation of security deed. 
Original lost, stolen or otherwise 
mislaid, §44-14-67. 
Decrees. 
Land registration. 
Decrees of title, §44-2-232. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 
Exemptions from levy and sale. 
Publication of notice of application, 
§44-13-7. 
Foreclosures. 
Security interest on personal property. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Land registration, §§44-2-220 to 
44-2-253. 
Lis pendens. 
Land registration. 
Notice of lis pendens, §44-2-248. 
Mortgages. 
Registration and recordation, 
§44-2-245. 
Notice of real estate settlement, 
§44-2-30. 
Personal property. 
Foreclosure of security interest on 
personal property. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Secured transactions. 
Land registration. 
Transfer to secure debt, §44-2-241. 
Summons. 
Foreclosure of security interest on 
personal property, §44-14-232. 
Land registration. 
Issuance and service, §44-2-67. 
Taxation. 
Land registration. 
Notation of delinquent taxes or 
assessments, §44-2-246. 
Transfers to minors. 
Creation and transfer of custodial 
property, §44-5-119. 


FORMS —Cont’d 
Transfers to minors —Cont’d 
Nomination of custodian, §44-5-113. 
Registration of custodial property, 
§44-5-122. 
FORTHCOMING BONDS. 
Chattel mortgages. 
Purchasers of mortgaged personalty, 
§44-14-45. 
Contracts of hiring. 
Bond for delivery at expiration of time. 
Hired, §44-12-70. 
Mortgages. 
By purchaser of mortgaged personalty, 
§44-14-45. 
Personal property. 
By purchaser of mortgaged personalty, 
§44-14-45. 


FRANCHISES. 
Bridges. 
Construction or operation of public 
bridge. 
Franchise to be granted by state, 
§44-8-10. 
Ferries. 
Construction or operation of public 
ferry. 
Franchise to be granted by state, 
§44-8-10. 
Highways, roads and streets. 
Exclusive franchises pertaining to 
streets, §44-8-10. 
Riparian rights. 
Construction or operation of public 
bridges or ferries, §44-8-10. 
Sidewalks. 
Exclusive franchises pertaining to 
sidewalks, §44-8-10. 


FRAUD AND DECEIT. 
Actions. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 
Adverse possession. 
Effect of fraud on prescription, 
§44-5-162. 
Possession for seven years confers 
title. 
Written title fraudulent, §44-5-164. 
Tacking of prior possession originating 
in, §44-5-174. 
Assignments. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 
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FRAUD AND DECEIT —Cont’d 
Bill of sale to secure debt. 

Wrongful sale or removal of personal 

property subject to, §44-14-6. 
Choses in action. 

Right of action may not be assigned, 

§44-12-24. 
Conveyances. 

Making second deed of conveyance, 
§44-14-12. 

Rescission for deficiency in number of 
acres amounting to fraud. 

Quantity of acres with qualification 
more or less, §44-5-35. 
Deeds. 

Making second deed of conveyance, 
§44-14-12. 

Exemptions from levy and sale. 

Schedule of property. 

Fraudulent omissions, §44-13-6. 
Grants of land from state. 

Grounds for setting aside grants, 

§44-5-11. 
Land registration. 

Attack on transfers made to hinder, 
delay or defraud creditors, 
§44-2-174. 

Effect of fraud in transaction or 
registration, §44-2-137. 

Fraud in connection with registration 
of title to land, §44-2-43. 

Fraud or false entries by sheriffs and 
deputies, §44-2-45. 

Fraudulent acts and malpractice of 
examiners, §44-2-46. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Limitations on actions to set aside 
transaction or registration for 
fraud, §44-2-137. 

Persons or officers in connection with 
registration. 

Actions against, §44-2-138. 
Statute of limitations governing, 
§44-2-138. 
Liens. 
Deceiving as to existence, §44-14-12. 
Life estates. 

Removal of personalty beyond state by 
life tenant by fraud. 

Forfeiture of interest, §44-6-89. 
Mortgages. 

Wrongful sale or removal of mortgaged 
property. 

Property subject to mortgage deed to 
personal property, §44-14-6. 


FRAUD AND DECEIT —Cont’d 
Motor vehicles. 
Bill of sale to secure debt. 
Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 
Personal property. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 
Wrongful sale or removal of personal 
property, §44-14-6. 
Prescription. 
Adverse possession for seven years 
confers title. 

Written title fraudulent, §44-5-164. 
Effect on prescription, §44-5-162. 
Tacking of prior possessions 

originating in, §44-5-174. 
Real property. 
Deficiency in number of acres 
amounting to fraud, §44-5-35. 
Grants of land from state. 
Grounds for setting aside grants, 
§44-5-11. 
FRAUDULENT TRANSFERS. 
Land registration. 


Transfers made to hinder, delay or 
defraud creditors, §44-2-174. 


FRESHETS. 
Riparian rights, §44-8-9. 
FRUIT. 


Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


FUNDS. 
Land registration. 
Assurance fund, §§44-2-190 to 
44-2-197. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 


FURNITURE. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Household and kitchen furniture. 
Selection of property as to which 
exemption not waived, 
§44-13-41. 
Mode of setting apart, 
§44-13-42. 
Statutory exemptions, §44-13-100. 
Household furnishings, §44-13-100. 


FUTURE INTERESTS. 
Conveyance, §44-5-40. 
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FUTURE INTERESTS —Cont’d 
Estates for years. 
General provisions, §§44-6-100 to 
44-6-106. 
Estates granted upon conditions. 
General provisions, §§44-6-40 to 
44-6-44, 
Estates tail created by implication. 
Life estate to first taker with 
remainder over in fee, §44-6-24. 
Remainders and reversions. 
General provisions, §§44-6-60 to 
44-6-68. 


G 


GARAGES. 
Service station. 
Condominiums. 
Contents of declaration. 
Garage space, §44-3-77. 
Garage owner. 

Relationship to owner of an 

automobile as bailee, §44-12-77. 
Unclaimed property. 

Excess funds after sale of abandoned 
vehicle, disposition, 
§44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 


GARBAGE AND TRASH. 
Conveyances. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Landfills. 

Deeds conveying interest in real 
property used as commercial 
landfill, §44-5-48. 


GARDEN EQUIPMENT. 
Repair of equipment. 
Creation of lien, §44-14-460. 
Equipment repair lien generally, 
§§44-14-460 to 44-14-466. 
Sale of goods after 60 days, 
§44-14-463. 


GAS. 
Conveyances to secure debt. 

Recordation of deed to secure debt 
relating to real and personal 
property by gas corporation, 
§44-14-36. 

Deeds of trust. 

Recordation of deed relating to real 
and personal property by gas 
corporation, §44-14-36. 

Mortgages. 

Recordation of mortgage relating to 
real and personal property made 
by gas corporation, §44-14-36. 

Recordation. 

Mortgages or other security 
agreements by gas corporation, 
§44-14-36. 

Security agreements. 

Recordation by gas corporation, 

§44-14-36. 
Trust deeds. 

Recordation of deed relating to real 
and personal property by gas 
corporation, §44-14-36. 


GENERAL ASSEMBLY. 
Riparian rights. 
Lawful use by owner of nonnavigable 
stream. 
No power in legislature to compel or 
interfere with, §44-8-3. 
Water rights of owners of 
nonnavigable streams. 
No power in legislature to compel or 
interfere with lawful use, §44-8-3. 


GEODETIC. 
Designation of Georgia Coordinate 
System, §44-4-20. 
Alternative plain coordinates, 
§44-4-22, 
Recordation of coordinates of point 
prohibited, §44-4-25. 
Use of terms grid north, Georgia east 
zone, §44-4-27. 
Zones precisely defined, §44-4-24. 
Geodetic control monuments. 
Defined, §44-1-15. 
Removal or destruction of survey 
monuments prohibited, §44-1-15. 


GEORGIA CONDOMINIUM ACT. 
General provisions, §§44-3-70 to 
44-3-117. 
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GEORGIA CONDOMINIUM ACT 
—Cont’d 
Short title, §44-3-70. 


GEORGIA COORDINATE SYSTEM 
AND GEORGIA COORDINATE 
SYSTEM OF 1985. 

Coordinate system generally, 
§§44-4-20 to 44-4-31. 


GEORGIA HISTORIC 
PRESERVATION ACT. 

General provisions, §§44-10-20 to 
44-10-31. 

Short title, §44-10-20. 


GEORGIA LAND SALES ACT. 

General provisions, §§44-3-1 to 
44-3-13. 

Short title, §44-3-1. 


GEORGIA PROPERTY OWNERS’ 
ASSOCIATION ACT. 

General provisions, §§44-3-220 to 
44-3-250. 

Short title, §44-3-220. 


GEORGIA REGISTER OF HISTORIC 
PLACES. 

Historic preservation generally, 
§§44-10-20 to 44-10-31. 


GEORGIA REVISED UNIFORM 
ANATOMICAL GIFT ACT. 

General provisions, §§44-5-140 to 
44-5-159.4. 

Short title, §44-5-140. 


GEORGIA TIME-SHARE ACT. 

General provisions, §§44-3-160 to 
44-3-196. 

Short title, §44-3-160. 


GEORGIA TRANSFERS TO MINORS 
ACT. 

General provisions, §§44-5-110 to 
44-5-134. 

Short title, §44-5-110. 


GEORGIA UNIFORM 
CONSERVATION EASEMENT 
ACT. 

General provisions, §§44-10-1 to 
44-10-8. 

Short title, §44-10-1. 


GEORGIA VOCATIONAL 
ASSOCIATION. 
Transfers to minors. 
General provisions, §§44-5-110 to 
44-5-134. 


GHOST IN THE ATTIC STATUTE. 
Real estate transactions. 

Failure to disclose property occupied 
by diseased person or site of 
homicide or other felony or 
suicide, §44-1-16. 


GIFT CERTIFICATES. 
Unclaimed property. 
When presumed abandoned, 
§44-12-205. 


GIFTS. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 
Inter vivos gifts, §§44-5-80 to 44-5-89. 
Acceptance by donee. 

Corporations, §44-5-81. 

Criteria for making gift, §44-5-80. 

Minors, §44-5-81. 

Presumption, §44-5-81. 

Blood. 
Donation by persons over 17 years of 
age, §44-5-89. 
Bona fide purchasers. 

Gifts void against, §44-5-88. 
Constructive delivery, §44-5-82. 
Corporations. 

Acceptance for corporations, 

§44-5-81. 
Creditors. 
Gifts void against, §44-5-88. 
Criteria for making valid gift, 
§44-5-80. 
Delivery. 
Constructive delivery, §44-5-82. 
Criteria for making valid gift, 
§44-5-80. 
Personalty by parent to child living 
separate from parent. 
Presumption of gift arising from, 
§44-5-84. 
Implied trust. 
Failure of specific purpose for which 
gift made, §44-5-87. 
Intention to give by donor. 
Criteria for making valid gift, 
§44-5-80. 
Limitation of actions. 
Avoidance of gifts by persons subject 
to undue influence, §44-5-86. 
Minors. 
Acceptance for minors, §44-5-81. 
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GIFTS —Cont’d 
Inter vivos gifts —Cont’d 
Minors —Cont’d 

Delivery of personalty by parent to 
child living separate from 
parent. 

Presumption of gift arising from, 
§44-5-84. 

Donation of blood by persons over 17 
years of age, §44-5-89. 

Lands belonging to parent but in 
possession of child for seven 
years. 

Rebuttable presumption of gift of 
lands, §44-5-85. 
Parent putting child in possession of 
lands for seven years. 

Rebuttable presumption of gift of 
lands, §44-5-85. 

Parents delivering personalty to child 
living separate from parent. 
Presumption of gift arising from, 

§44-5-84. 
Presumptions. 

Acceptance, §44-5-81. 

Delivery of personalty by parent to 
child living separate from 
parent, §44-5-84. 

Lands belonging to parent but in 
possession of child for seven 
years, §44-5-85. 

Purposes for which gift made. 

Implied trust on failure of specific 
purpose, §44-5-87. 

Undue influence. 
Gifts by persons subject to, §44-5-86. 
Avoidance within five years after 
making gift, §44-5-86. 
Voidance of gifts by persons subject to 
undue influence, §44-5-86. 
Void gifts. 

Gifts against creditors and bona fide 
purchasers, §44-5-88. 

Gifts by persons subject to undue 
influence, §44-5-86. 

Written gifts, §44-5-83. 
Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 
Time shares. 
Offering in connection with sale of 
time-share intervals, §44-3-187. 


GIFTS —Cont’d 
Transfers to minors. 
General provisions, §§44-5-110 to 
44-5-134. 


GIFTS CAUSA MORTIS. 
Absolute only in event of death. 
Gift intended to be, §44-5-100. 
Criteria for making valid gifts, 
§44-5-100. 
Delivery. 
Gift perfected by actual or symbolic 
delivery, §44-5-100. 
Last illness or in peril of death. 
Donor required to be, §44-5-100. 
Parol gift in contemplation of death, 
§44-5-100. 
Personal property. 
Object of gift required to be, §44-5-100. 
Witnesses. 
Criteria for making valid gifts. 
Proved by one or more witnesses, 
§44-5-100. 


GOLD. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


GOLF COURSES. 
Sale of subdivided land. 
Registration statement. 
Accompanying documents to include 
future improvements to golf 
courses, §44-3-3. 


GOOD FAITH. 
Agriculture. 
Landlord and tenant. 
Crops paid as rent by tenant. 
Exemptions from liens against 
tenant, §44-7-17. 
Bailments. 
Negligence. 
Exercise of diligence by factor, 
§44-12-75. 
Pawnbrokers. 
Interest restrictions, §44-12-131. 
Bona fide purchasers. 
Conveyances. 
Recordation, §44-2-4. 
Condominiums. 
Leasehold condominiums. 
Contents of declaration, §44-3-77. 
Tort actions against associations, 
§44-3-106. 
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GOOD FAITH —Cont’d 
Conveyances. 
Bona fide purchasers. 

Recordation, §44-2-4. 

Conveyances to secure debt. 
Public utilities. 

Recordation of deed relating to real 
and personal property, 
§44-14-36. 

Deeds. 
Dockets. 
Recordation by clerk, §44-2-2. 
Dockets. 
Deeds. 
Recordation by clerk, §44-2-2. 
Ejectment. 
Intruders. 
Counter affidavit, §44-11-30. 
Mesne profits. 

Set off of value of improvements 
against adverse claimant, 
§44-11-9. 

Exemptions from levy and sale. 
Constitutional exemptions. 

Fraudulent omissions from schedule 
of property, §44-13-6. 

Harassment of debtor, §44-13-41. 

Foreclosures. 
Personalty liens, §44-14-550. 
Sales made under power of sale, 
§44-14-162.4. 
Indians. 
Museums. 
Human remains and burial objects. 
Inventory documentation, 
§44-12-261. 
Return by museum in good faith, 
§44-12-262. 
Intruders. 
Ejectment. 
Counter affidavit, §44-11-30. 
Landlord and tenant. 
Agriculture. 
Crops paid as rent by tenant. 
Exemptions from liens against 
tenant, §44-7-17. 
Land registration. 
Certificates of title. 

Adverse claims, rights or 
encumbrances not noted on 
certificate, §44-2-137. 

Mesne profits. 
Ejectment. 

Set off of value of improvements 
against adverse claimant, 
§44-11-9. 


GOOD FAITH —Cont’d 
Museums. 
Indians. 
Human remains and burial objects. 
Inventory documentation, 
§44-12-261. 
Return by museum in good faith, 
§44-12-262. 
Negligence. 
Bailments. 
Exercise of diligence by factor, 
§44-12-75. 
Pawnbrokers. 
Bailments. 
Interest restrictions, §44-12-131. 
Public utilities. 
Conveyances to secure debt. 
Recordation of deed relating to real 
and personal property, 
§44-14-36. 
Recordation. 
Deeds. 
Docket filing of instruments for 
record, §44-2-2. 
Liens. 
Bona fide purchasers, §44-2-4. 
Transfers to minors. 
Custodians. 
Third persons dealing with person 
purporting to act in capacity of 
custodian, §44-5-126. 


GOVERNOR. 
Grants of land from state. 
Correction of errors. 
Application to governor, §44-5-5. 
Real property. 
Grants of land from state. 
Correction of errors. 
Application to governor, §44-5-5. 


GRACE PERIODS. 
Pawnbrokers. 
Disclosure tickets or statements, 
§44-12-138. 
Redemption of goods after maturity 
date, §44-14-403. 


GRANDPARENTS. 
Anatomical gifts. 
Persons who may make gift, 
§44-5-147. 
Transfers to minors. 
Member of the minor’s family defined, 
§44-5-111. 
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GRANITE. 


Coal mining and quarrying rights of 


way. 
Method of obtaining, §44-9-70. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


GRANTEES. 
Bills of sale to secure debt. 
Conveyances. 
Absolute conveyance, §44-14-60. 
Liens. 
Grantor’s right to reconvey. 
Effect of liens against grantor on 
exercise of right, §44-14-66. 
Recordation, §44-14-63. 
Condominiums. 
Allocation of liability for common 
expenses, §44-3-80. 
Lien for assessments, §44-3-109. 
Conveyances. 
Bills of sale to secure debt. 
Absolute conveyance, §44-14-60. 
Deeds. 
Binding effect on grantee accepting 
deed, §44-5-39. 
Land registration. 
Partial transfers, §44-2-161. 
Conveyances to secure debt. 
Cancellation of deed to secure debt. 
Reconveyance of title, §44-14-67. 
Furnishing of cancellation by grantee 
upon payment. 
Grantee defined, §44-14-3. 
Open-end clauses. 
Original party defined, §44-14-1. 
Recordation. 
Railroads and other public utilities, 
§44-14-36. 
Reversion of realty to grantor, 
§44-14-80. 
Transfers of deeds to secure debt, 
§44-14-64. 
Settlement of debt. 
Effect of grantor relinquishing 
possession, §44-14-84. 
Deeds. 
Conveyances. 
Binding effect on grantee accepting 
deed, §44-5-39. 
Escrow accounts. 
Delivery of deed to third party as 
escrow, §44-5-42. 


GRANTEES —Cont’d 
Escrow accounts. 
Deeds. 
Delivery of deed to third party as 
escrow, §44-5-42. 

Grants of land from state. 
Impeachment of grants, §44-5-12. 
Implication, §44-5-13. 

Recordation. 
Correctable errors in grants, 
§44-5-4, 
Setting aside grants, §44-5-11. 
Land registration. 
Conveyances. 

Partial transfers, §44-2-161. 
Petition to register land. 

Title claimed by prescription, 

§44-2-221. 

Liens. 

Bills of sale to secure debt. 

Grantor’s right to reconvey. 

Effect of liens against grantor on 
exercise of right, §44-14-66. 
Recordation. 
Affidavits relating to land. 
Notice of facts cited, §44-2-20. 
Bills of sale to secure debt, §44-14-63. 
Conveyances to secure debt. 
Railroads and other public utilities, 
§44-14-36. 

Reversion of realty to grantor, 
§44-14-80. 

Transfers of deeds to secure debt, 
§44-14-64. 

Grants of land from state. 

Correctable errors in grants, 

§44-5-4, 


GRANTORS. 
Adjoining landowners. 
Excavations. 
Right of lateral support for adjoining 
land, §44-9-3. 
Adverse possession. 
Mineral resources. 
Mineral rights under certain 
conditions, §44-5-168. 
Prescription. 
Tacking of prior possession 
originating in fraud, §44-5-174. 
Bailments. 
Loans of property. 
Nature of use of loans, §44-12-111. 
Bills of sale to secure debt. 
Absolute conveyance, §44-14-60. 
Property covered, §44-14-35.1. 
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GRANTORS —Cont’d 
Bills to secure debt. 
Liens. 
Reconveyance of property. 
Effect against grantor’s rights, 
§44-14-66. 
Condominiums. 
Allocation of liability for common 
expenses, §44-3-80. 
Leasehold condominiums. 
Lessor defined, §44-3-86. 
Conveyances to secure debt. 
Advances secured by mortgage or 
conveyance, §44-14-2. 
Attachment against grantor in deed, 
§44-14-211. 
Cancellation of deed to secure debt, 
§44-14-3. 
Reconveyance of title, §44-14-67. 
Financial institutions. 

Transfers of deeds to secure debt, 

§44-14-64. 
Open-end clauses. 

Mortgages or deeds conveying realty 

as security for debt, §44-14-1. 
Reversion of realty to grantor. 

Absolute conveyance of title subject 
to reversion, §44-14-80. 

Effect of grantor relinquishing 
possession in settlement of debt, 
§44-14-84. 

Covenants. 
Running with the land. 

Renewal of certain covenants, 
§44-5-60. 

Ejectment. 
Recovery on strength of own title. 

Effect of common grantor on proof of 
title, §44-11-1. 

Excavations. 
Adjoining landowners. 
Right of lateral support for adjoining 
land, §44-9-3. 
Fee simple estates. 
Fee limited upon fee, §44-6-22. 
Financial institutions. 
Conveyances to secure debt. 

Transfers of deeds to secure debt, 

§44-14-64. 
Foreclosures. 
Sales under power of sale. 

Mailing of notice to debtor. 

Debtor defined, §44-14-162.1. 


GRANTORS —Cont’d 
Greenbelt law. 
Duty of owner to disclose. 
Applicability of law, §44-1-17. 
Landlord and tenant. 
Creation of relationship, §44-7-1. 
Land registration. 
Petition to register land, §44-2-221. 
Liens. 
Bills to secure debt. 
Reconveyance of property. 
Effect against grantor’s rights, 
§44-14-66. 
Loans of property. 
Bailments. 
Nature of use of loans, §44-12-111. 
Mineral resources. 
Adverse possession. 
Mineral rights under certain 
conditions, §44-5-168. 
Prescription. 
Adverse possession. 
Tacking of prior possession 
originating in fraud, §44-5-174. 
Recordation. 
Affidavits relating to land. 
Notice of facts cited, §44-2-20. 
Remainders and reversions. 
Rights of reversioner, §44-6-60. 


GRANTS. 
Easements. 
Private ways, §44-9-1. 
Land from state. 
General provisions, §§44-5-1 to 
44-5-14. 
Private ways, §44-9-1. 
Real property. 
Grants of land from state. 
General provisions, §§44-5-1 to 
44-5-14. 
State of Georgia. 
Grants of land from state, §§44-5-1 to 
44-5-14. 


GRAVEL. 
Wells. 
Abatement of abandoned wells or 
holes. 

Abandoned well or hole defined as 
not including gravel pits, 
§44-1-14. 

GRAVES. 
Council on American Indian 


concerns. 
Qualifications of members, §44-12-280. 
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GREENBELT LAW. 
Notice to prospective purchasers, 
lessees, etc. 
Property subject to greenbelt law, 
§44-1-17. 


GUARDIANS. 
Anatomical gifts. 

Who may make gift of body or body 
part of decedent, §44-5-147. 

Who may make gift prior to donor’s 
death, §44-5-142. 

Blood donations. 
Persons over 17 years of age. 
Consent of guardian not required, 
§44-5-89. 
Gifts. 
Inter vivos gifts. 
Acceptance for minors, §44-5-81. 
Blood donations by persons over 17 
years of age. 
Consent of guardian not required, 
§44-5-89. 
Inter vivos gifts. 

Acceptance for minors, §44-5-81. 

Blood donations by persons over 17 
years of age. 

Consent of guardian not required, 
§44-5-89. 
Land registration. 

Bringing and defending actions for 
minors and other persons under 
disability, §44-2-62. 

Partition. 

Applications for benefit of minors, 
mentally ill or retarded persons, 
§44-6-161. 

Service of notice of intention to apply 
for writ on, §44-6-162. 

Transfers to minors. 

Irrevocable transfer to custodian for 

minor’s benefit, §44-5-116. 


GUARDIANS AD LITEM. 
Land registration. 

Appointment for infants and persons 
under disability, §44-2-67. 
Bringing and defending actions for 
minors and persons under 

disability, §44-2-62. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation. 
Appointment for minors and 
persons of unsound mind, 
§44-2-136. 


GUARDIANS AD LITEM —Cont’d 
Partition of realty by life tenants. 
Appointment to represent unborn 
remaindermen, reversioners or 
minors, §44-6-173. 
Service of notice of application on, 
§44-6-173. 
Time to answer and plead, §44-6-173. 


GUM RESIN. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


GUM SPIRITS OF TURPENTINE. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


H 


HARASSMENT. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Harassment of debtor, §44-13-41. 


HAZARDOUS MATERIALS AND 
WASTE. 
Hazardous site response act. 
Trust fund. 
Lien of state for expenditures from. 
Officially established liens, 
§44-14-320. 


HEALTH. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 


HEALTH AIDS. 
Exemptions from levy and sale. 
Statutory exemptions. 
Professionally prescribed health 
aids, §44-13-100. 


HEALTH CARE DURABLE POWER 
OF ATTORNEY. 
Anatomical gifts. 
Amendment or revocation of gift, 
§44-5-144. 
General provisions, §§44-5-140 to 
44-5-159.4. 
Method of making gift. 
Granting power to durable power of 
attorney, §44-5-143. 
Who may make gift prior to donor’s 
death, §44-5-142. 


HEALTH SAVINGS ACCOUNTS. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 
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HEARINGS. 
Cemeteries. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Conveyances to secure debt. 
Land registration. 
Sale by holder of creditor’s 
certificate. 
Opportunity to object to transfer 
to purchaser, §44-2-165. 
Disposition of unclaimed property. 
Claims for property paid or delivered, 
§44-12-222. 
Easements. 
Private ways, §44-9-43. 
Removal of obstruction, §44-9-59. 
Exemptions from levy and sale. 
Time fixed by notice for, §44-13-9. 
Foreclosures. 
Liens on personalty. 


Probable cause hearings, §44-14-550. 


Mortgages on personal property by 
magistrate’s court, §44-14-303. 
Sales under power of sale. 
Real property, §44-14-161. 


Security interest on personal property. 


Amount of payment into court, 
§44-14-234. 
Georgia land sales act, §44-3-13. 
Historic preservation. 
Review of certificates of 
appropriateness, §44-10-28. 
Landlord and tenant. 
Distress warrants. 
Time for, §44-7-72. 
Liens. 
Foreclosure of liens on personalty. 


Probable cause hearings, §44-14-550. 


Partition. 
Heirs property, uniform partition. 
Hearing to determine fair market 
value, §44-6-184. 
Personal property. 
Foreclosure of liens on personalty. 


Probable cause hearings, §44-14-550. 


Foreclosure of security interest on 
personal property. 

Amount of payment into court, 
§44-14-234. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-308. 

Private ways, §44-9-43. 
Removal of obstruction, §44-9-59. 
Real property. 

Sales made on foreclosure under 

power of sale, §44-14-161. 


HEARINGS —Cont’d 
Unclaimed property. 
Claims for property paid or delivered, 
§44-12-222, 


HEIRS. 
Fee simple estates. 

Dying without heirs, dying without 
leaving heirs or issue. 

Construction and effect of 
limitations over after death of 
first taker, §44-6-25. 

Heirs or equivalent not necessary to 
create, §44-6-21. 

Limitations over to heirs, heirs of the 
body, lineal heirs, lawful heirs, 
etc. 

Construed to mean children, 
§44-6-23. 
Partition of heirs property, 
§§44-6-180 to 44-6-189.1. 
Unclaimed property. 

Person presumed dead without heirs 
and property presumed 
abandoned, §44-12-211. 


HIGHWAYS, ROADS AND STREETS. 
Easements. 
Easement of necessity providing access 
to highway. 
Cessation upon purchase of land 
providing access, §44-9-5. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Private ways. 
Converting into public roads, 
§44-9-60. 
Franchises. 
Exclusive franchises pertaining to 
streets, §44-8-10. 
Interstate highways. 
Pecans falling on public rights of way. 
Owner’s right to harvest pecans 
from, §44-12-2438. 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to highways in public use, 
§44-2-137. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Pecans. 
Falling on public rights of way. 
General provisions, §§44-12-240 to 
44-12-243. 
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HIGHWAYS, ROADS AND STREETS 
—Cont’d 
Private ways. 


Converting into public roads, §44-9-60. 


Probate courts. 
Private ways. 
Declaring public roads, §44-9-60. 
Rights of way. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Riparian rights. 
Franchises pertaining to streets. 
Exclusive franchises, §44-8-10. 


HISTORIC PRESERVATION, 
§§44-10-20 to 44-10-31. 
Actions. 
Prevention of improper changes or 
illegal acts or conduct, §44-10-30. 
Appeals. 
Certificates of appropriateness, 
§44-10-28. 
Certificate of appropriateness, 
§§44-10-27, 44-10-28. 
Appeals, §44-10-28. 
Application, §44-10-27. 
Approval, §44-10-28. 
Department of transportation exempt 
from obtaining, §44-10-27. 


Exemptions from obtaining, §44-10-27. 


Hardships. 
Strict adherence to provisions. 
Modified to relieve, §44-10-28. 
Local governments exempt from 
obtaining, §44-10-27. 
Material changes in appearance of 
property. 

When required, §44-10-27. 
Modification, §44-10-28. 
Negotiations for acquisitions, 

§44-10-28. 
Records, §44-10-28. 
Rejection, §44-10-28. 
Review, §44-10-28. 
When required, §44-10-27. 
Changes not prohibited, §44-10-29. 
Action to prevent improper changes, 
§44-10-30. 
Commission, §§44-10-24 to 44-10-26. 
Certificates of appropriateness. 

Review, §44-10-28. 

Compensation, §44-10-24. 
Duties, §44-10-25. 
Establishment or designation, 

§44-10-24. 


HISTORIC PRESERVATION —Cont’d 

Commission —Cont’d 

Investigation and report on 
designation of historic properties 
or districts, §44-10-26. 

Joint commission. 

Establishment or designation, 
§44-10-24. 

Number of members, §44-10-24. 

Powers, §44-10-25. 

Qualifications, §44-10-24. 

Terms, §44-10-24. 

Compliance with article. 

Exemptions, §44-10-23. 
Conservation easements. 

General provisions, §§44-10-1 to 

44-10-8. 

Definitions, §44-10-22. 

Department of community affairs. 

Designation of historic properties or 
districts. 

Submittal of reports, §44-10-26. 

Designation of historic properties or 
districts, §44-10-26. 

Districts. 

Designation by ordinance, §44-10-26. 
Exemptions from article, §44-10-23. 
Georgia historic preservation act. 

Short title, §44-10-20. 

Hearings. 

Review of certificates of 

appropriateness, §44-10-28. 

Historic properties. 

Designation by ordinance, §44-10-26. 
Intent of article, §44-10-21. 
Investigations. 

Designation of historic properties or 

districts, §44-10-26. 

Legislative purposes, §44-10-21. 

Maintenance of property. 

Ordinary maintenance not prohibited, 
§44-10-29. 

Notice. 

Owners and occupants of designated 
historic property and district, 
§44-10-26. 

Punishment for violations as 
provided by charter or local law, 
§44-10-31. 

Records. 

Applications for certificates of 
appropriateness, §44-10-28. 

Repairs of property. 

Ordinary repairs not prohibited, 
§44-10-29. 
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HISTORIC PRESERVATION —Cont’d 
Reports. 
Designation of historic properties or 
districts, §44-10-26. 
Short title. 
Georgia historic preservation act, 
§44-10-20. 
Time. 
Approval of certificates of 
appropriateness, §44-10-28. 
Uses not prohibited, §44-10-29. 
Action to prevent illegal acts or 
conduct, §44-10-30. 
Violations of article, §44-10-31. 


HISTORIC PRESERVATION ACT. 
General provisions, §§44-10-20 to 
44-10-31. 
Short title. 
Georgia historic preservation act, 
§44-10-20. 


HOGS. 


Liens. 


Officially established liens, §44-14-320. 


Offspring of boar for services of boar, 
§44-14-511. 
Offspring of boar. 
Lien for service, §44-14-511. 
Recordation of lien on offspring of 
boar for service, §44-14-511. 


HOLDING OVER BY TENANTS. 
Dispossessory proceedings. 
General provisions, §§44-7-49 to 
44-7-59. 
HOLES. 
Abatement of hazard from 


abandoned well or hole, §44-1-14. 
Expenditure of county funds, §44-1-14. 


Recovery of cost of filling or covering, 
§44-1-14. 


HOMEOWNERS’ ASSOCIATIONS. 
Property owners’ associations, 
§§44-3-220 to 44-3-250. 


HOMESTEAD EXEMPTIONS. 
Exemption from levy and sale. 
Constitutional exemptions from levy 
and sale. 
General provisions, §§44-13-1 to 
44-13-87. 
Statutory exemptions from levy and 
sale. 
General provisions, §§44-13-100 to 
44-13-108. 


HOMICIDE. 
Ghost in the attic statute. 
Homicide on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 
Real estate transactions. 
Homicide on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 


HONEYBEES. 
Honey deposited in tree by bees. 
Property rights in owner of tree, 
§44-1-9. 
Property rights of honey deposited 
in tree by bees, §44-1-9. 


HORIZONTAL PROPERTY. 
Condominiums generally, §§44-3-70 
to 44-3-117. 


HORSES. 
Liens. 
Officially established liens, §44-14-320. 
Offspring of stallion or jack for service 
of stallion or jack, §44-14-511. 
Offspring of stallions. 
Lien for service, §44-14-511. 
Recordation of lien on offspring of 
stallion or jack for service, 
§44-14-511. 


HOSPITALS. 
Actions. 

Lien on action for care and treatment 

costs. 
Covenant not to sue, §44-14-473. 
Enforcement by action for damages, 
§44-14-478. 
Generally, §§44-14-470 to 44-14-477. 
No independent right of action, 
§44-14-476. 
Affidavits. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 
False swearing, §44-14-477. 

Lien on action for care and treatment 
costs. 

Affidavit of payment, §44-14-473. 
Anatomical gifts. 

General provisions, §§44-5-140 to 
44-5-159.4. 

Organ procurement organizations. 

Coordination agreements with 
hospitals, §44-5-153. 
Rights and duties, §44-5-152. 
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HOSPITALS —Cont’d 
Anatomical gifts —Cont’d 

Recipients of gift, §44-5-149. 

Search of individual for document of 
gift, §44-5-150. 

Compromise and settlement. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 
Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-473. 
Covenants not to bring action. 

Lien on action for care and treatment 
costs. 

Effect of covenant, §44-14-478. 
Damages. 

Lien on action for care and treatment 
costs. 

Enforcement by action for damages, 
§44-14-478. 
Definitions. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-470. 

False swearing. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavits of payment, §44-14-477. 
Fees and charges. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Verified statement, §44-14-472. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 

False swearing, §44-14-477. 

Definitions, §44-14-470. 

Duties of clerks of superior court, 
§44-14-472. 

Exemption from part, §44-14-474. 

Failure to perfect, §44-14-471. 

False swearing. 

Affidavit of payment, §44-14-477. 

Fees. 

Verified statement, §44-14-472. 

Generally, §44-14-470. 

Hospital lien book, §44-14-472. 

Independent right of action prohibited, 
§44-14-476. 


HOSPITALS —Cont’d 

Lien on action accruing to injured 
person for care and treatment 
costs —Cont’d 

Notice of claim or lien, §44-14-471. 

Perfecting, §44-14-471. 

Settlements before entry into hospital. 
Effect of part on, §44-14-475. 
Time for filing verified statement, 

§44-14-471. 

Verified statement, §44-14-471. 

Fee, §44-14-472. 

Lien on action for care and 
treatment costs, §§44-14-470 to 
44-14-477. 

Affidavit of payment, §44-14-473. 

Covenant not to bring action. 

Effect, §44-14-473. 

Enforcement of lien by action for 
damages, §44-14-473. 

Limitation on enforcement actions, 
§44-14-478. 

Releases. 

Effect, §44-14-473. 

Settlements. 

Effect, §44-14-473. 

Limitation of actions. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 

Notice. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-471. 

Organ procurement organizations. 

Coordination agreements with 
hospitals, §44-5-153. 

Rights and duties, §44-5-152. 

Releases. 

Lien on action for care and treatment 
costs. 

Effect of release, §44-14-473. 

Superior courts. 

Clerks. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Duties, §44-14-472. 

Workers’ compensation. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 
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HOTELS AND OTHER LODGING 
PLACES. 
Liens. 
Officially established liens, §44-14-320. 


HUMAN TISSUE OR ORGANS. 
Anatomical gifts, §§44-5-140 to 
44-5-159.4. 


HUSBAND AND WIFE. 
Adverse possession. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Anatomical gifts. 
Who may make gift of body or body 
part of decedent, §44-5-147. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Debtor’s refusal to apply. 
Application for exemption by 
spouse, §44-13-2. 
Reversion of property set apart from 
spouse, §44-13-20. 
Sale for reinvestment. 
When application made by 
divorced spouse, §44-13-17. 
Spouse claiming exemption for 
debtor may not claim own 
exemption, §44-13-43. 
Homestead exemptions. 
Effect of article, §44-13-21. 
Land registration. 

Declaration of title by descent upon 
petition rights of surviving spouse, 
§44-2-131. 

Prescription. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Remainders and reversions. 

Marriage of widow. 


Validity of limitations over, §44-6-68. 


HVAC SYSTEMS. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 


I 


IDENTIFICATION CARDS. 
Anatomical gifts. 
Method of making gift. 
Statement or symbol indicating gift 


on identification card, §44-5-143. 


IDENTIFICATION CARDS —Cont’d 
Organ donations. 
Method of making gift. 
Statement or symbol indicating gift 
on identification card, §44-5-143. 


IMMUNITY. 
Anatomical gifts, §44-5-156. 


IMPROVEMENTS. 
Easements. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 

Ejectment. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant, §44-11-9. 

Setoff of value of improvements 
against mesne profits by 
trespassers, §44-11-8. 

Landlord’s duties, §44-7-13. 
Mesne profits. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant, §44-11-9. 

Setoff of value of improvements 
against mesne profits by 
trespassers, §44-11-8. 

Rights of way. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 


INCAPACITATED OR 

INCOMPETENT PERSONS. 

Easements. 
Private ways. 

Service of petitions on minors or 
persons non compos mentis, 
§44-9-41. 

Estates granted upon conditions. 
Effect of legal disabilities on 
conditions, §44-6-44. 
Land registration. 
Actions against assurance fund. 

Tolling of limitations during 
disability, §44-2-193. 

Appointment of guardian ad litem for 
infants and persons under 
disability, §44-2-67. 

Cancellation of mortgage, lien, equity 
or lis pendens. 

Refusal to authorize cancellation. 

Appointment of guardian ad litem 
for minors and persons of 
unsound mind, §44-2-136. 
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INCAPACITATED OR 
INCOMPETENT PERSONS 
—Cont’d 

Land registration —Cont’d 

Conclusiveness of decree, §44-2-83. 
Guardians, guardian ad litems, next 
friends or trustees. 
Bringing and defending actions by, 
§44-2-62. 
Petition for involuntary transfer. 
Appointment of guardian ad litem 
for minors or persons under 
disability, §44-2-173. 

Private ways. 

Service of petitions on minors or 
persons non compos mentis, 
§44-9-41. 


IN CHAMBERS. 
Forfeitures on personalty. 
Trial, §44-14-233. 
Landlord and tenant. 
Dispossessory proceedings. 
Trial of issues, §44-7-53. 
Distress warrants. 
Trial, §44-7-74. 


INCOME DEFERRAL PLANS. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 


INCORPORATION BY REFERENCE. 
Recordation. 
Plats or copies of plats, incorporation 
by reference, §44-2-28. 


INDEMNIFICATION. 
Contracts. 
Aircraft contracts of indemnity, 
§44-14-518. 


INDEXES. 

Land registration. 
Register of decrees of title, §44-2-233. 
Title register, §44-2-234. 

Lis pendens docket, §44-14-611. 


INDIANS. 
Definitions. 

Human remains and burial objects, 
§44-12-260. 

Human remains and burial objects, 
§§44-12-260 to 44-12-285. 

Council on American Indian concerns, 
§§44-12-268, 44-12-280 to 
44-12-285. 

Chairperson, §44-12-282. 


INDIANS —Cont’d 
Human remains and burial objects 
—Cont’d 
Council on American Indian concerns 
—Cont’d 
Compensation and expenses of 
members, §44-12-281. 
Creation, §44-12-280. 
Definition of council, §44-12-260. 
Duties, §44-12-283. 
Delegation, §44-12-284. 
Gaming activities, §44-12-283.2. 
Meetings, §44-12-282. 
Members, §44-12-280. 
Compensation and expenses, 
§44-12-281. 
Personnel. 
Authority to obtain services, 
§44-12-284. 
Powers, §§44-12-283, 44-12-283.1. 
Quorum, §44-12-282. 
Removal of members. 
Failure to attend meetings, 
§44-12-280. 
Reports. 
Annual report to governor, 
§44-12-285. 
Rule and regulation promulgation, 
§44-12-283.2. 
Terms of office, §44-12-280. 
Definitions, §44-12-260. 
Museums holding, §§44-12-260 to 
44-12-264. 
Civil penalties for violations, 
§44-12-264. 
Culture affiliation. 
Defined, §44-12-260. 
Notice of determination, 
§44-12-261. 
Definition of museum, §44-12-260. 
Immunity. 
Return by museum in good faith, 
§44-12-262. 
Inventory, §44-12-261. 
Additional documentation upon 
request of tribe, §44-12-261. 
Defined, §44-12-260. 
Extension of time for, §44-12-261. 
Monitoring, §44-12-263. 
Notice of completion, §44-12-261. 
Monitoring and review of inventory, 
identification and repatriation 
activities. 
Council on American Indian 
concerns, §44-12-263. 
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INDIANS —Cont’d 
Human remains and burial objects 
—Cont’d 
Museums holding —Cont’d 
Notice. 
Civil penalties. 
Imposition, §44-12-264. 
Completion of inventory, 
§44-12-261. 
Return. 
Monitoring of repatriation 
activities, §44-12-263. 
Request of known lineal 
descendant or tribe, 
§44-12-262. 
Penalties. 
Museums. 
American Indian human remains 
and burial objects held by. 
Violations of provisions. 

Civil penalty, §44-12-264. 
Recognized legitimate American 
Indian Tribes, §44-12-300. 

Tribes. 
Recognized by state of Georgia, 
§44-12-300. 


INFANTS. 
Conveyances. 

Transfers to minors. 

General provisions, §§44-5-110 to 
44-5-134. 

Transfers to minors. 

General provisions, §§44-5-110 to 

44-5-134. 


INJUNCTIONS. 
Adverse possession. 
Mineral rights. 
Maintaining status quo pending 
adjudication, §44-5-168. 
Condominiums. 
Enforcement of rules and regulations 
of associations, §44-3-76. 
Easements. 
Private ways. 
Alternative right of access, ingress 
and egress. 
Enjoining proceedings, §44-9-40. 
Environmental covenants. 
Action for violation of covenant, 
§44-16-11. 
Georgia land sales act, §44-3-6. 
Prescription. 
Adverse possession of mineral rights. 
Maintaining status quo pending 
adjudication, §44-5-168. 


INJUNCTIONS —Cont’d 
Private ways. 
Alternative right of condemnor to 
access, ingress and egress. 
Proceedings enjoined by superior 
court, §44-9-40. 
Property owners’ associations. 
Noncompliance with instrument or 
rules and regulations, §44-3-223. 
Subdivisions. 
Sale of subdivided land, §44-3-6. 
Time-shares. 
Unlawful practices or transactions, 
§44-3-195. 


INSPECTIONS. 
Land registration. 
Authority of examiners to inspect 
pertinent records, §44-2-104. 
Subdivisions. 
Sale of subdivided land. 
On site inspection. 
Fees. 
Penalty for failure to pay, 
§44-3-6. 


INSURANCE. 
Abandonment of funds held or 
owing by insurers. 

When presumed, §44-12-208. 
Abandonment of sums payable on 
negotiable instruments for 
payment of claims under 

contract. 

When presumed, §44-12-208. 
Advances secured by mortgage or 
conveyance to secure debt. 

Advances to pay premiums on 
insurance on property, §44-14-2. 

Condominiums. 

Associations to obtain insurance 
coverages, §44-3-107. 

Damaged or destroyed units. 

Allocation of insurance deductibles, 
§44-3-94. 
Subcondominiums, §44-3-117. 
Negotiable instruments. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
Time shares. 
Liens affecting time-share intervals. 
Insurance against, §44-3-180. 
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INSURANCE —Cont’d 
Unclaimed property. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 


INSURANCE COMPANIES. 
Abandonment of funds held or 
owing by. 

When presumed, §44-12-208. 
Abandonment of sums payable on 
negotiable instruments for 

payment of claims. 

When presumed, §44-12-208. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 

44-12-238. 
Negotiable instruments. 

Sums payable on instrument for 
payment of claim under insurance 
contract. 

When presumed abandoned, 
§44-12-208. 
Presumptions. 

Funds held or owing by. 

When presumed abandoned, 
§44-12-208. 
Negotiable instrument for payment of 
claim under insurance contract. 
When sums payable on presumed 
abandoned, §44-12-208. 
Unclaimed property. 

Funds held or owing by. 

When presumed abandoned, 
§44-12-208. 

Negotiable instrument for payment of 

claim under insurance contract. 
When presumed abandoned, 
§44-12-208. 


INTELLECTUAL AND OTHER 
DEVELOPMENTAL 
DISABILITIES. 

Adverse possession. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Easements. 

Private ways. 

Service of petitions on persons non 

compos mentis, §44-9-41. 


INTELLECTUAL AND OTHER 
DEVELOPMENTAL 
DISABILITIES —Cont’d 

Estates granted upon conditions. 

Effect of legal disabilities on 
conditions, §44-6-44. 

Partition. 

Application made for benefit of 
developmentally disabled persons 
by guardians, §44-6-161. 

Service on guardian of notice of 
intention to apply for writ, 
§44-6-162. 

Setting aside judgment by parties 
under disability, §44-6-171. 

Prescription. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Private ways. 

Service of petitions on persons non 
compos mentis, §44-9-41. 


INTEREST. 
Bailments. 
Pawnbrokers. 
Restrictions, §44-12-131. 
Bonds for title. 
Residential real estate transactions. 
Prohibited practices, §44-14-5. 
Condominiums. 
Delinquency charge on lien for 
assessments, §44-3-109. 
Conveyances to secure debt. 
Residential real estate transactions. 
Practices prohibited in connection 
with, §44-14-5. 
Deeds of trust. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Disposition of unclaimed property. 

Abandoned deposits or other interests 
in banking or financial 
organizations. 

Accrual of interest, §44-12-197. 

General provisions, §§44-12-190 to 
44-12-238. 

Landlord and tenant. 

Accrual of interest on rent owed, 

§44-7-16. 
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INTEREST —Cont’d 
Land registration. 
Judgments against assurance fund. 
Fund insufficient to satisfy 
judgment, §44-2-196. 
Mechanics’ and materialmen’s liens. 

Lien to include amount due and 
interest due on the principal, 
§44-14-361. 

Mortgages. 

Practices prohibited in connection with 
residential real estate 
transactions, §44-14-5. 

Pawnbrokers. 

Restrictions, §44-12-131. 

Residential real estate transactions. 

Prohibited practices in connection 
with. 

Lenders having security interest in 
real property, §44-14-5. 
Trust deeds. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Unclaimed property. 

Abandoned deposits or other interests 
in banking or financial 
organizations. 

Accrual of interest, §44-12-197. 


INTERIOR DESIGNERS. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


INTERPRETATION AND 
CONSTRUCTION. 
Anatomical gifts. 
Federal law, construction with, 
§44-5-159.4. 
Condominiums. 
Applicability of article and effect on 
existing condominiums, §44-3-113. 
Construction of article, §44-3-115. 
Effect of article upon land use, zoning, 
building and subdivision laws, 
§44-3-114. 
Instruments generally, §44-3-75. 
Conservation easements. 
Uniformity of laws, §44-10-7. 
Conveyances to secure debt. 
Reversion of realty to grantor. 
Contract rights under currently 
existing instruments not 
impaired, §44-14-80. 
Deeds, §44-5-34. 


INTERPRETATION AND 
CONSTRUCTION —Cont’d 
Disposition of unclaimed property 
act, §44-12-191. 
Estates. 
Application and construction of 
provisions relating to, §44-1-11. 
Estates for years, §44-6-106. 
Estates granted upon conditions, 
§44-6-41. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Effect of article on other exemptions, 
§44-13-21. 
Fee simple estates. 
Construction of words such as heirs or 
heirs of body, §44-6-23. 
Intention of maker of instrument 
controls, §44-6-21. 
Limitations over after death of first 
taker. 
Dying without heirs, dying without 
issue, dying without leaving 
heirs or issue, etc., §44-6-25. 
Properly executed conveyance 
construed to convey fee, §44-6-21. 
Georgia time-share act. 
Programs created prior to or following 
July 1, 1983. 
Application of article, §44-3-196. 
Purposes of article, §44-3-161. 
Georgia transfers to minors act, 
§§44-5-112, 44-5-131 to 44-5-134. 
Applicability of article, §44-5-112. 
Exceptions to article, §44-5-134. 
Transfers made after July 1, 1990, 
§44-5-131. 
Transfers made prior to July 1, 
1990, §44-5-132. 
Uniform applicability, §44-5-133. 
Homestead exemptions. 
Effect of article, §44-13-21. 
Joint tenancy with survivorship. 
Effect of section on other laws, 
§44-6-190. 
Landlord and tenant. 
Flooding propensity of property. 
Effective date of notification 
requirements, §44-7-20. 
Leases for less than five years, 
§44-7-1. 
Lis pendens. 
Effect of article on other laws, 
§44-14-618. 


1020 


INDEX 


INTERPRETATION AND 
CONSTRUCTION —Cont’d 
Partition. 
Heirs property, uniform partition. 
Relation to Electronic Signatures in 
Global and National Commerce 
Act, §44-6-189.1. 
Uniformity among states enacting 
uniform act, §44-6-189. 
Personal property. 

Application and construction of 
provisions relating to estates in 
personalty, §44-1-11. 

Property owners’ associations. 

Liberal construction of provisions, 
§44-3-233. 

Real property. 

Application and construction of 
provisions relating to estates in 
realty, §44-1-11. 

Recordation. 
Uniform real property electronic 
recording act, §44-2-39.1. 
Relation to federal law regarding 
electronic signatures, 
§44-2-39.2. 
Remainders and reversions. 

Words of survivorship in wills, 
§44-6-66. 

Uniform real property electronic 
recording act, §44-2-39.1. 

Relation to federal law regarding 
electronic signatures, §44-2-39.2. 

Uniform statutory rule against 
perpetuities, §§44-6-204 to 
44-6-206. 

Applicability of article, §§44-6-205, 
44-6-206. 

Exceptions, §44-6-204. 

Construction of article, §44-6-206. 


INTERSTATE HIGHWAYS. 
Pecans falling on public rights of 
way. 
Owner’s right to harvest pecans from, 
§44-12-243, 


INTERVAL OWNERSHIP, §§44-3-160 
to 44-3-196. 


INTERVENTION. 
Adverse possession. 
Mineral rights under certain 
conditions, §44-5-168. 
Mechanics’ and materialmen’s liens. 
Proceedings brought by materialmen, 
mechanics, etc., §44-14-361.1. 


INTERVENTION —Cont’d 
Prescription. 
Adverse possession of mineral rights, 
§44-5-168. 


INTER VIVOS GIFTS, §§44-5-80 to 
44-5-89. 

Acceptance of gift, §44-5-80. 

For minors and corporations, §44-5-81. 

Presumption, §44-5-81. 

Blood. 

Donation by persons over 17 years of 

age, §44-5-89. 

Bona fide purchasers. 

Gifts void against, §44-5-88. 
Constructive delivery, $44-5-82. 
Corporations. 

Acceptance for, §44-5-81. 

Creditors. 

Gifts void against, §44-5-88. 
Criteria for making valid gift, 

§44-5-80. 

Delivery, §44-5-80. 

Constructive delivery, §44-5-82. 

Personalty by parent to child living 

separate from parent. 
Presumption of gift arising from, 
§44-5-84. 

Implied trust. 

Failure of specific purpose for which 

gift made, §44-5-87. 

Intention to give gift, §44-5-80. 

Limitation of actions. 

Gifts by persons subject to undue 

influence. 
Avoidance, §44-5-86. 

Minors. 

Acceptance for, §44-5-81. 

Delivery of personalty by parent to 

child living separate from parent. 
Presumption of gift arising from, 
§44-5-84. 
Donation of blood by persons over 17 
years of age, §44-5-89. 
Lands belonging to parent but in 
possession of child for seven years. 
Rebuttable presumption of gift of 
lands, §44-5-85. 

Parent putting child in possession of 
lands for seven years. 

Rebuttable presumption of gifts of 

lands, §44-5-85. 

Parents delivering personalty to 
child living separate from 
parent. 

Presumption of gift arising from, 

§44-5-84. 
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INTER VIVOS GIFTS —Cont’d 
Presumptions. 

Acceptance, §44-5-81. 

Delivery of personalty by parent to 
child living separate from parent, 
§44-5-84. 

Lands belonging to parent but in 
possession of child for seven years, 
§44-5-85. 

Purposes for which gift made. 

Implied trust on failure of specific 
purpose, §44-5-87. 

Undue influence. 
Gifts by persons subject to, §44-5-86. 
Avoidance within five years after 
making of gift, §44-5-86. 
Void gifts. 

Gifts against creditors and bona fide 
purchasers, §44-5-88. 

Gifts by persons subject to undue 
influence, §44-5-86. 

Written gifts, §44-5-83. 


INTESTATE SUCCESSION. 
Bankruptcy’s property exemptions. 
Statutory exemptions, §§44-13-100 to 
44-13-108. 
Property exemptions in bankruptcy. 
Statutory exemptions, §§44-13-100 to 
44-13-108. 


INTRUDERS. 
Ejectment. 
Proceedings against intruders, 
§§44-11-30 to 44-11-33. 


INVESTIGATIONS. 
Historic preservation. 
Designation of historic properties or 
districts, §44-10-26. 


INVESTMENTS. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Cash sought to be exempted. 
Investments in articles of personal 
property, §44-13-15. 

Land registration assurance fund, 
§44-2-192. 

Prudent management of 
institutional assets, §§44-15-1 to 
44-15-8. 

Time-shares. 

Funds escrowed by developers, 
§44-3-175. 

Transfers to minors. 

Powers and duties of custodians, 
§44-5-122. 


TRON. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 


44-9-76. 
J 
JACKS. 
Liens. 
Officially established liens, §44-14-320. 
JEWELERS. 


Lien for repairs, §44-14-430. 
Officially established liens, §44-14-320. 
Sale after one year, §44-14-430. 
Display of sign as to intention to 
sell, §44-14-434. 
Disposition of proceeds, §44-14-433. 
Disposition of residue, §44-14-433. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 
Sales. 
Jewelers’ lien for repair. 
Sale of property after one year, 
§44-14-430. 
Display of sign as to intention to 
sell, §44-14-434. 
Disposition of proceeds, 
§44-14-433. 
Disposition of residue, §44-14-433. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 


JEWELRY. 
Burial object. 
Defined as including, §44-12-260. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


JOINT TENANTS. 
Adverse possession. 
Prescription involving, §44-5-173. 
Creating joint tenancy with 
survivorship, §44-6-190. 
Divorce or annulment. 
Affidavit averring divorce, etc, and 
intent to terminate joint tenancy, 
§44-6-190. 
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JOINT TENANTS —Cont’d 
Ejectment. 
Right of joint owner to bring action 
alone, §44-11-3. 
Joint tenancy with survivorship, 
§44-6-190. 
Land registration. 
Freeing land from further registration, 
§44-2-144. 
Partition. 
Equitable partition, §§44-6-140 to 
44-6-142. 
Statutory partition, §§44-6-160 to 
44-6-174. 
Prescription. 
When prescription not to run against, 
§44-5-173. 
Severance. 
Joint tenancy with survivorship, 
§44-6-190. 
Tenants in common. 
General provisions, §§44-6-120 to 
44-6-128. 


JUDGES. 
Recordation. 
Officers authorized to attest, §44-2-15. 


JUDGMENT LIENS. 
Bankruptcy and insolvency. 
Exemptions from levy and sale. 
Closing of case. 

Filing of affidavit of lien release 
and copies of orders, 
cancellation of judgment lien, 
§44-13-100. 

Land registration assurance fund. 
Liability of other defendants to fund. 
Enforcement of lien of judgment, 
§44-2-195. 
Officially established liens, 
§44-14-320. 


JUDGMENT NOTWITHSTANDING 
VERDICT. 
Private ways. 
Motion subsequent to judgment, 
§44-9-47, 


JUDGMENTS. 
Bills of sale to secure debt. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-168 to 44-14-165. 

Cancellation, §44-14-164. 

Effect, §44-14-165. 

Jurisdiction, power and authority, 
§44-14-168. 


JUDGMENTS —Cont’d 
Bills of sale to secure debt —Cont’d 

Vacation of judgments rendered upon 

obligation prior to sale —Cont’d 
Motion, §44-14-163. 
Bonds for title. 

Lien on debt given for purchase 
money, §44-14-321. 

Quitclaim deed following judgment. 

Execution and recordation, 
§44-14-210. 
Levy and sale, §44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Cancellation, §44-14-164. 
Deeds made for purpose of levy and 
sale. 
Invalidation, §44-14-164. 
Effect, §44-14-165. 
Jurisdiction, power and authority, 
§44-14-168. 
Motions, §44-14-163. 
Conveyances to secure debt. 
Attachment against grantor in deed. 
Levy and sale following judgment, 
§44-14-211. 
Quitclaim deed following judgment. 
Execution and recordation, 
§44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Cancellation, §44-14-164. 

Deed made for purpose of levy and 
sale. 

Invalidation, §44-14-164. 

Effect, §44-14-165. 

Jurisdiction, power and authority of 
court, §44-14-163. 

Motion, §44-14-163. 

Deeds of trust. 

Enforcement of rights of trustees and 
holders, §44-14-124. 

Lien of judgment, §44-14-124. 
Domestication of foreign judgments. 
Exemptions from levy and sale, 
§44-13-120. 
Ejectment. 
Conclusiveness as to title, §44-11-13. 
Joint owner bringing action alone. 
Effect of judgment on persons not 
parties to action, §44-11-3. 
Making true claimant defendant. 
Effect on judgment on defendant, 
§44-11-5. 
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JUDGMENTS —Cont’d 
Exemptions from levy and sale. 
Constitutional exemptions, §§44-13-1 
to 44-13-87. 
Domesticated judgment from another 
state, §44-13-120. 
Statutory exemptions, §§44-13-100 to 
44-13-108. 
Foreclosures. 
Arising out of commercial 
transactions. 
Default judgments, §44-14-269. 
Liens on personalty. 

Judgment on replevy bonds, 

§44-14-551. 
Mortgages, §44-14-187. 

Purchaser during pendency of 
proceedings bound by judgment, 
§44-14-188. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Sales under power of sale. 

Real property. 

When deficiency judgment 
allowed, §44-14-161. 
Security interest on personal property. 

Default, §44-14-233. 

Landlord and tenant. 
Dispossessory proceedings, §44-7-55. 

Default judgments. 

Failure to answer, §44-7-53. 
Distress warrants. 
Default judgments. 
Failure to answer, §44-7-74. 
Liens. 
Debt given for purchase money, 
§44-14-321. 
Foreclosure of liens on personalty. 
Replevy bonds, §44-14-551. 
Lis pendens notice. 
Article not to affect or alter laws with 
respect to, §44-14-613. 
Final judgment indicated on face of lis 
pendens record, §44-14-612. 
Mortgages. 
Foreclosures, §44-14-187. 

Purchaser during pendency of 
proceedings bound by judgment, 
§44-14-188. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Notwithstanding verdict (NOV). 
Private ways. 

Motion subsequent to judgment, 

§44-9-47, 


JUDGMENTS —Cont’d 
Partition. 
Return of partitioners as judgment of 
court, §44-6-166. 

Setting aside judgment by parties 
under disability, absent or not 
notified, §44-6-171. 

Personal property. 
Foreclosure of liens on personalty. 

Replevy bonds, §44-14-551. 

Foreclosure of security interest on 
personal property. 

Default, §44-14-233. 

Foreclosures arising out of commercial 
transactions. 

Default judgments, §44-14-269. 

Real property. 
Lien of judgment on debt given for 
purchase money, §44-14-321. 
Sales made on foreclosure under 
power of sale. 

When deficiency judgment allowed, 

§44-14-161. 
Trover. 
Effect of first lien pending payment of 
judgments, §44-12-155. 
Effect of judgment for damages, 
§44-12-156. 
Purchase money contracts. 
Setoff and recoupment in action 
involving, §44-12-154. 
Trust deeds. 
Enforcement of rights of trustees and 
holders, §44-14-124. 
Lien of judgment, §44-14-124. 


JUDICIAL NOTICE. 
Railroad’s official map. 
Official railroad map. 
Filed with superior court, §§44-5-165 
to 44-5-167. 


JUDICIAL SALES. 
Foreclosure of liens on realty, 
§44-14-530. 
Liens. 
Foreclosure of liens on realty. 
Proceeds of, §44-14-530. 


JURISDICTION. 
Equity. 

Equitable partition, §44-6-140. 
Foreclosures. 

Mortgages on personal property by 

magistrate courts. 
Maximum amount of mortgage, 
§44-14-300. 
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JURISDICTION —Cont’d 
Foreclosures —Cont’d 
Security interest on personal property, 
§44-14-231. 
Land registration. 
Attachment of jurisdiction, §44-2-72. 
Superior courts, §44-2-60. 
Life estates. 

Judges of superior courts as to life 

estates, §44-6-90. 
Magistrate courts. 
Foreclosures. 
Mortgages on personal property. 
Maximum amount of mortgage, 
§44-14-300. 
Security interest on personal 
property, §44-14-231. 
Partition. 

Equity, $44-6-140. 

Statutory partition. 

Superior courts, §44-6-160. 
Personal property. 

Foreclosure of security interest on 
personal property, §44-14-231. 

Foreclosures of mortgages on personal 
property by magistrate’s court. 

Maximum amount mortgage, 
§44-14-300. 

Removal of improperly parked cars or 

trespassing personal property. 
Concurrent jurisdiction, §44-1-13. 
Remainders and reversions. 

Judges of superior courts as to 

contingent remainders, §44-6-90. 
Superior courts. 

Land registration, §44-2-60. 

Life estates and contingent 
remainders, §44-6-90. 

Partition, §44-6-160. 

Private ways, §44-9-40. 

Transfers to minors. 
Personal jurisdiction over custodians. 
Matters relating to custodianship, 
§44-5-112. 
Trespass. 

Removal of improperly parked cars or 

trespassing personal property. 
Concurrent jurisdiction, §44-1-13. 
Unclaimed property. 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 


JURY AND JURY TRIAL. 
Easements. 
Private ways. 
Appeals from award of assessors. 
Jury trial, §44-9-44. 
Compensation and other issues. 
Determination by jury, §44-9-46. 
Ejectment proceedings against 
intruders. 
Jury trial on submission of 
counteraffidavit, §44-11-32. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Levy on and sale of exempted real 
property, §44-13-61. 
Findings upon trial, §44-13-62. 
Value of selected property as to 
which exemption not waived, 
§44-13-41. 
Foreclosure of mortgages. 
Jury trial, §44-14-186. 
Land registration. 
Exceptions to examiner’s reports, 
§44-2-103. 
Mortgages. 
Foreclosures. 
Jury trial, §44-14-186. 
Partition. 
Objections and defenses to right of 
applicant, writ or return. 
Jury trial, §44-6-165. 
Private ways. 
Appeals from award of assessors. 
Jury trial, §44-9-44. 
Compensation and other issues. 
Determination by jury, §44-9-46. 
Right to jury trial. 
Land registration. 
Exceptions to examiner’s reports, 
§44-2-103. 


K 


KENNELS. 

Veterinarians’ and boarders’ of 
animals lien, §§44-14-490 to 
44-14-494. 

Cruelty to animals. 
No liability for disposal under part, 
§44-14-494. 
Disposal of animal, §44-14-491. 
No liability for cruelty to animal, 
§44-14-494. 
Generally, §44-14-490. 
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KENNELS —Cont’d 
Veterinarians’ and boarders’ of 
animals lien —Cont’d 
Necessity of other legal proceeding, 
§44-14-493. 
Notice to owner, §44-14-491. 
Retention of possession, §44-14-490. 
Sale of animal, §44-14-491. 
Disposition of proceeds, §44-14-492. 


KITCHEN FURNITURE. 
Exemptions from levy and sale. 
Constitutional exemptions. 

Selection of property as to which 
exemption not waived, 
§44-13-41. 

Mode of setting apart, §44-13-42. 


L 


LABOR AND INDUSTRIAL 


RELATIONS. 
Bailments. 
Hiring. 
Labor or services, §§44-12-71 to 
44-12-78. 
Contracts. 
Bailments. 
Hiring. 
Labor or services, §§44-12-71 to 
44-12-78. 


Hiring of labor or services. 
Bailments, §§44-12-71 to 44-12-78. 
Laborers’ liens. 
Bona fide purchasers. 
Lien not to exist against, 
§44-14-382. 
Completion of contract of labor. 
When lien arises, §44-14-382. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Officially established liens, §44-14-320. 
Priorities. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
Products of labor. 
Special lien, §44-14-381. 
Property of employers. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
When lien arises, §44-14-382. 
Liens. 
Laborers’ liens. 
Generally, §§44-14-380 to 44-14-382. 


LABOR AND INDUSTRIAL 
RELATIONS —Cont’d 
Liens —Cont’d 
Laborers’ liens —Cont’d 
Officially established liens, 
§44-14-320. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


LABORER®Y’ LIENS, §§44-14-380 to 
44-14-382. 
Bona fide purchasers. 
Lien not to exist against, §44-14-382. 
Completion of contract of labor. 
When lien arises, §44-14-382. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Mill laborers, §44-14-514. 
Officially established liens, 
§44-14-320. 
Priorities. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
Products of labor. 
Special lien, §44-14-381. 
Property of employers. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
When lien arises, §44-14-382. 


LAND CONSERVATION. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 


LANDFILLS. 
Actions. 

Deeds conveying interest in real 
property used as commercial 
landfill. 

Violations of provisions, §44-5-48. 
Commercial landfills. 
Deeds conveying interest in, §44-5-48. 
Damages. 

Deeds conveying interest in real 
property used as commercial 
landfill. 

Violations of provisions, §44-5-48. 
Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 
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LANDFILLS —Cont’d 
Notice. 
Deeds conveying interest in real 
property used as commercial 
landfill, §44-5-48. 


LANDINGS. 
Easements. 
Private ways. 
Hauling of wood, timber or 
commodity to place of landing. 
Limitation on use for specific 
commercial purpose, §44-9-57. 
Petition to use another’s landing, 
§44-9-58. 


LANDLORD AND TENANT, §§44-7-1 
to 44-7-119. 
Abandoned mobile homes, §§44-7-110 
to 44-7-119. 
Abandoned property. 
Trade fixtures erected by tenant 
remaining after term, §44-7-12. 
Actions. 
Retaliation action by tenant against 
landlord. 
Establishment of prima facie case, 
requirements, §44-7-24. 
Tort liability of landlord, §44-7-14. 
Attorneys’ fees. 
Provision for payment by tenant in 
agreement, §44-7-2. 
Retaliation by landlord against tenant, 
action for, §44-7-24. 
Attornment. 
Estoppel to attorn to another, §44-7-9. 
Brokerage agreements. 

Written brokerage agreement as 
binding obligation, §44-7-21. 
Building or housing code violations, 

complaints by tenant. 
Landlord retaliation. 
Establishment of prima facie case by 
tenant, requirements, §44-7-24. 
Construction of lease for less than 
five years, §44-7-1. 
Contracts creating relationship. 
Attorneys’ fees. 
Effect of provision for, §44-7-2. 
Parol contracts, §44-7-2. 
Prohibited provisions, §44-7-2. 
Contract to pay rent. 
Implied contract, §44-7-5. 
Counties. 
Rent regulations. 
Restrictions on, §44-7-19. 


LANDLORD AND TENANT —Cont’d 
Counties —Cont’d 
Security of premises. 
Local ordinances relating to, §44-7-4. 
Creation of relationship, §44-7-1. 
Parol contracts, §44-7-2. 
Crop liens, §§44-14-340 to 44-14-349. 
Corn. 
Unlawful purchase from tenant or 
laborer. 
Notice that tenant or laborer have 
no right to sell, §44-14-347. 
Cotton. 
Unlawful purchase from tenant or 
laborer. 
Notice that tenant or laborer have 
no right to sell, §44-14-347. 
Distress warrants. 
Special lien for rent on crops grown. 
Enforcement by, §44-14-343. 
False information as to liens, 
§44-14-346. 
Farm products. 
Unlawful sale on which lien exists, 
§44-14-348. 
Foreclosures by transferees of rent 
contract. 
Special lien for rent on crops grown, 
§44-14-345. 
Furnishing supplies and equipment, 
§44-14-340. 
False information as to liens, 
§44-14-346. 
General lien on tenant’s property, 
§44-14-341. 
Date, §44-14-342. 
Priorities, §44-14-342. 
Manufactured and mobile homes. 
Priority of liens affecting, 
§44-14-349. 
Officially established liens, §44-14-320. 
Priorities. 
Furnishing supplies and equipment, 
§44-14-340. 
General lien on tenant’s property, 
§44-14-342. 
Special lien for rent on crops grown, 
§44-14-341. 
Sale of farm products on which lien 
exists. 
Unlawful sale, §44-14-348. 
Special lien for rent on crops grown, 
§44-14-341. 
Date, §44-14-342. 
Enforcement, §44-14-342. 
Distress warrants, §44-14-343. 
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LANDLORD AND TENANT —Cont’d 
Crop liens —Cont’d 
Special lien for rent on crops grown 
—Cont’d 
In favor of transferees of rent 
contracts, §44-14-344. 
Foreclosure by transferee, 
§44-14-345. 
Priorities, §44-14-341. 

Supplies and equipment. 
Furnishing, §44-14-340. 
Furnishing false information, 

§44-14-346. 
Transferees of rent contract. 
Special lien for rent in favor of, 
§44-14-344. 
Foreclosure by transferee, 
§44-14-345. 

Unlawful purchase of corn or cotton, 
§44-14-347. 

Unlawful sale of farm product, 
§44-14-348. 

Crops. 

Crops paid as rent by tenant. 

Exemptions from liens against 
tenant, §44-7-17. 

Tenancy at will. 

Right of tenant to emblements, 
§44-7-8. 
Damages. 

Flooding propensity of property. 

Failure to notify prospective tenant, 
§44-7-20. 

Retaliation by landlord against tenant, 
action for, §44-7-24. 

Tort liability of landlord, §44-7-14. 

Defective construction. 

Landlord’s responsibility for damages 

arising from, §44-7-14. 
Defect of title. 

Effect on obligation to pay rent, 

§44-7-15. 
Definitions. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Security deposits, §44-7-30. 

Utilities, §44-7-14.1. 

Delivery of possession at end of 
term, §44-7-10. 

Summary remedy for failure to 

deliver, §44-7-10. 
Destruction of tenement. 

Effect on obligation to pay rent, 

§44-7-15. 


LANDLORD AND TENANT —Cont’d 
Disclosure of ownership and agents, 
§44-7-3. 
Effect of failure to comply, §44-7-3. 
Disclosure of property’s propensity 
toward flooding, §44-7-20. 
Dispossessory proceedings, §§44-7-49 
to 44-7-59. 
Affidavit by landlord. 

Refusal of tenant to deliver 
possession after demand, 
§44-7-50. 

Affidavit on tenants refusal to deliver 
possession after demand. 

False statements, §44-7-58. 

Answers. 

Defenses and counterclaims 
contained in answers, §44-7-51. 

False statements, §44-7-58. 

Time for answer by tenant, §44-7-51. 

Appeals, §44-7-56. 
Possession and payment of rent 
pending appeals, §44-7-56. 
Counterclaims. 
Answer may contain, §44-7-51. 
Damages for wrongful conduct of 
landlord, §44-7-55. 
Default judgment. 

Failure of tenant to answer, 

§§44-7-51, 44-7-53. 
Defenses. 

Answer may contain, §44-7-51. 

Retaliation by landlord as defense, 
§44-7-24. 

Tender of payment by defendant as 
complete defense, §44-7-52. 

Demand for possession, §44-7-50. 

False statements in affidavit or 
answer, §44-7-58. 

Judgments, §44-7-55. 

Landlord commencing as retaliation 
against tenant. 

Establishment of prima facie case by 
tenant, requirements, §44-7-24. 

Manufactured homes, mobile homes, 
trailers, etc. 

Removal of transportable housing 
from land subject to writ of 
possession, §44-7-59. 

Notice of appeals, §44-7-56. 
Payment by tenant of rent due. 
When tender serves as complete 
defense, §44-7-52. 
Payments into court. 
Rent and utility payments, §44-7-54. 
Disposition of funds, §44-7-54. 
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LANDLORD AND TENANT —Cont’d LANDLORD AND TENANT —Cont’d 
Dispossessory proceedings —Cont’d Distress warrants —Cont’d 


Payments into court —Cont’d 
Rent and utility payments —Cont’d 
Issuance of writ upon failure to 
pay, §44-7-54. 
Placement of tenant’s property on 
landlord’s property. 
Writ of possession authorizes, 
landlord not bailee, §44-7-55. 
Possession and payment of rent 
pending appeals, §44-7-56. 
Possession by tenant pending trial of 
issue, §44-7-53. 
Procedure upon tenants refusal after 
demand for possession, §44-7-50. 
Refusal of tenant to deliver possession 
after demand. 
Procedure, §44-7-50. 
Removal of tenant and personal 
property. 
Writ of possession authorizes, 
§44-7-55. 
Removal of transportable housing from 
lands. 
Subject to writ of possession, 
§44-7-59. 
Servants. 
Application of article to, §44-7-57. 
Service of summons and affidavit, 
§44-7-51. 
Sharecroppers. 
Application of article to, §44-7-57. 
Summons. 
Issuance, §44-7-51. 
Trial of issues, §44-7-53. 
Possession pending trial, §44-7-53. 
Utilities. 
Suspending until final disposition, 
§44-7-14.1. 
Writ of possession. 
Application for execution, when 
made, §44-7-55. 
Defined, §44-7-49. 
Issuance upon failure to make 
payments into court, §44-7-54. 
Removal of transportable housing 
from lands subject to, §44-7-59. 
When issued, §§44-7-53, 44-7-55. 
Wrongful conduct of landlord. 
Damages, §44-7-55. 
Distress warrants, §§44-7-70 to 
44-7-82. 
Answers, §44-7-74. 
Grant of warrant on failure to 
answer, §44-7-74. 
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Appeals, §44-7-78. 
Possession pending appeal, §44-7-78. 
Application for distress warrant, 
§44-7-71. 
Application of article to mobile home, 
§44-7-82. 
Attachment of landlord’s lien, 
§44-7-80. 
Bond by tenant. 
Desiring to transfer, remove or 
convey property, §44-7-76. 
Bond on claim by third person, 
§44-7-81. 
Claims by third person, §44-7-81. 
Crop liens. 
Special lien for rent on crops grown. 
Enforcement by, §44-14-343. 
Damage against landlord for wrongful 
conduct, §44-7-77. 
Default judgments. 
Failure to answer, §44-7-74. 
Defenses. 
Tender of payment by tenant serving 
as complete defense, §44-7-73. 
Execution of distress warrants, 
§44-7-79, 
Grant of warrant. 
Failure to answer, §44-7-74. 
Hearings. 
Time for, §44-7-72. 
Judgment and satisfaction, §44-7-77. 
Levy of distress warrants, §44-7-79. 
Mobile homes. 
Application of article to, §44-7-82. 
Oath. 
Application for distress warrant, 
§44-7-71. 
Claims by third person, §44-7-81. 
Payment by tenant. 
Tender serving as complete defense, 
§44-7-73. 
Payment of rent into court, §44-7-75. 
Disposition of funds, §44-7-75. 
Possession pending appeal, §44-7-78. 
Possession pending trial of issue, 
§44-7-74, 
Power of landlord to distrain for rent, 
§44-7-70. 
Priority of landlord’s lien, §44-7-80. 
Return of property to tenants, 
§44-7-77. 
Sale of property upon execution and 
levy of warrant, §44-7-79. 
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LANDLORD AND TENANT —Cont’d 
Distress warrants —Cont’d 

Seizure of property on judgment 
against tenant, §44-7-75. 

Service of summons, §44-7-72. 

Summons, §44-7-72. 

Third persons. 

Claims by, §44-7-81. 

Transfer of property pending trial, 

§44-7-75. 
Bond, §44-7-76. 
Trial of issues, §44-7-74. 
Claims by third persons, §44-7-81. 
Possession pending final outcome, 
§44-7-74, 
Transfer of property pending trial, 
§44-7-75. 
Bond, §44-7-76. 

When landlord may distrain for rent, 
§44-7-70. 

Wrongful conduct of landlord. 

Damages, §44-7-77. 
Duties of landlords. 
Flooding propensity of property. 
Notification requirements, §44-7-20. 
Repairs and improvements, §44-7-13. 
Utilities, §44-7-14.1. 
Emblements. 
Tenancy at will. 
Right of tenant to, §44-7-8. 
Enjoyment of use by tenants. 
Specific rights of tenants, §44-7-11. 
Estates for years. 

Distinguished from landlord and 
tenant relationship, §44-6-101. 

General provisions, §§44-6-100 to 
44-6-106. 

Estoppel to dispute landlord’s title 
or attorn to another, §44-7-9. 
Eviction. 

Dispossessory proceedings generally, 
§§44-7-49 to 44-7-59. 

Summary remedy for failure to deliver 
possession at end of term, 
§44-7-10. 

Family violence orders. 

Termination of residential leases upon 
issuance of civil or criminal family 
violence orders, §44-7-23. 

Fixtures. 

Tenant may not remove permanent 
fixtures, §44-7-11. 

Trade fixtures erected by tenant. 

Abandonment. 
Trade fixtures remaining after 
term, §44-7-12. 


LANDLORD AND TENANT —Cont’d 
Fixtures —Cont’d 

Trade fixtures erected by tenant 
—Cont’d 

Removal, §44-7-12. 

Flooding propensity of property. 

Notification to prospective tenant, 
§44-7-20. 

Forcible entry and detainer. 

Dispossessory proceedings, §§44-7-49 
to 44-7-59. 

Heat. 
Duties as to utilities, §44-7-14.1. 
Holding over by tenant. 
Dispossessory proceedings generally, 
§§44-7-49 to 44-7-59. 

Improvements. 

Landlord’s duties, §44-7-13. 
Injuries to property. 

Tenant may not injure, §44-7-11. 
Interest on rent owed. 

Accrual, §44-7-16. 
Judgments. 

Distress warrants, §44-7-77. 
Lewdness. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Liens. 

Crop liens, §§44-14-340 to 44-14-380. 

Crops paid as rent by tenant. 

Exemptions from liens against 

tenant, §44-7-17. 

Distress warrants, §§44-7-70 to 
44-7-82. 

General lien on tenant’s property, 
§44-14-341. 

Date, §44-14-342. 

Priorities, §§44-14-341, 44-14-342. 
Officially established liens, §44-14-320. 
Removal of encumbered property to 

hinder, delay or prevent levy. 

General provisions, §§44-14-8 to 

44-14-11. 
Life estates. 
General provisions, §§44-6-80 to 
44-6-90. 
Light. 
Duties as to utilities, §44-7-14.1. 
Military service members. 

Liability for rent. 

Change of duty orders, §44-7-37. 
Termination of residential rental or 
lease agreement, §44-7-22. 

Mobile homes. 

Abandoned mobile homes, §§44-7-110 

to 44-7-119. 
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LANDLORD AND TENANT —Cont’d 
Municipal corporations. 

Rent regulation. 

Restrictions on, §44-7-19. 

Security of premises. 

Local ordinances relating to, §44-7-4. 
Negligence or illegal use of premises 
by tenant. 

Landlord not responsible to third 
persons for damages resulting 
from, §44-7-14. 

Notice. 
Brokerage agreement. 
Written brokerage agreement as 
binding obligation. 
Notice of commission rights, 
§44-7-21. 

Flooding propensity of property, 
§44-7-20. 

Service member terminating 
residential or lease agreement, 
§44-7-22. 

Obscenity. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Ordinances. 

Security of premises, §44-7-4. 

Parol contracts creating 
relationship, §44-7-2. 
Prostitution. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Remedies available to lessees. 

Exercise of right by tenant, landlord 
retaliation for. 

Establishment of prima facie case by 
tenant, requirements, §44-7-24. 
Rent. 

Contract to pay rent. 

When implied contract arises, 
§44-7-5. 

Crops paid as rent. 

Exemptions from liens against 
tenant, §44-7-17. 

Defect of title. 

Effect on obligation to pay rent, 
§44-7-15. 

Destruction of tenement. 

Effect on obligation to pay, §44-7-15. 

Distress warrants, §§44-7-70 to 
44-7-82. 

Failure to pay rent. 

Dispossessory proceedings generally, 
§§44-7-49 to 44-7-59. 


LANDLORD AND TENANT —Cont’d 
Rent —Cont’d 
Interest on rent owed. 
Accrual, §44-7-16. 
Landlord increasing as retaliation 
against tenant. 
Establishment of prima facie case by 
tenant, requirements, §44-7-24. 
Lien. 
Exemptions from liens against 
tenant. 

Crops paid as rent by tenant, 
§44-7-17. 

General lien on tenant’s property, 
§§44-14-341, 44-14-342. 

Removal of encumbered property to 
hinder, delay or prevent levy. 

General provisions, §§44-14-8 to 
44-14-11. 

Special lien for rent on crops grown, 
§44-14-341. 
Date, §44-14-342. 
Enforcement, §44-14-342. 
Distress warrants, §44-14-3438. 

In favor of transferees of rent 

contracts, §44-14-344. 
Foreclosure by transferee, 
§44-14-345. 
Priorities, §44-14-341. 
Military personnel receiving change of 
duty orders. 
Liability, §44-7-37. 
Payment. 
Accrual of interest on rent owed, 
§44-7-16. 
Crops paid as rent. 
Exemptions from liens against 
tenant, §44-7-17. 
Defect of title. 
Effect on obligation, §44-7-15. 
Destruction of tenement. 
Effect on obligation, §44-7-15. 
Failure to pay. 

Dispossessory proceedings 
generally, §§44-7-49 to 
44-7-59. 

When implied contract to pay arises, 
§44-7-5. 
Regulation by local governments. 
Restrictions on, §44-7-19. 
Restrictions on rent regulation by local 
governments, §44-7-19. 


Repairs. 


Failure of landlord to keep premises 
repaired. 
Tort liability, §44-7-14. 


1031 


INDEX 


LANDLORD AND TENANT —Cont’d 
Repairs —Cont’d 

Landlord’s duties, §44-7-13. 

Notice of needed repair by tenant, 
landlord retaliation for. 

Establishment of prima facie case by 
tenant, requirements, §44-7-24. 
Retaliation by landlord against 
tenant. 

Establishment of prima facie case by 

tenant, requirements, §44-7-24. 
Rights of tenants, §44-7-1. 

Exercise of right by tenant, landlord 
retaliation for. 

Establishment of prima facie case by 
tenant, requirements, §44-7-24. 

Specific rights, §44-7-11. 

Security deposits, §§44-7-30 to 
44-7-37. 

Actions for landlord’s failure to return 
security deposit, §44-7-35. 

Action to determine disposition of 
deposit, §44-7-34. 

Action to recover security deposit 
tenant believes wrongfully held, 
§44-7-33. 

Attorneys’ fees. 

Failure of landlord to return 
security deposit. 
Required, §44-7-35. 
Bond in lieu of escrow account, 
§44-7-32. 
Fees, §44-7-32. 
Liability of clerk of superior court, 
§44-7-32. 
Withdrawal from bond, §44-7-32. 

Certain rental units exempted from 
article, §44-7-36. 

Damages. 

Failure to return deposit. 
Required, §44-7-35. 
Definitions, §44-7-30. 
Escrow account. 
Placement of deposit in, §44-7-31. 
Surety bond in lieu of, §44-7-32. 
Fees, §44-7-32. 
Liability of clerk of superior court, 
§44-7-32. 
Withdrawal from bond, §44-7-32. 

Exemption of certain rental units, 
§44-7-36. 

Fees. 

Surety bond in lieu of escrow 
account, §44-7-32. 
Inspection of premises by landlord. 
Compilation of list of damages done 
to premises, §44-7-33. 


LANDLORD AND TENANT —Cont’d 
Security deposits —Cont’d 
Inspection of premises by tenant. 
Ascertainment of accuracy of list of 
existing damages, §44-7-33. 
List of existing damages to premises. 
Tenant presented with prior to 
tendering security deposit, 
§44-7-33. 
Military personnel receiving change of 
duty orders. 
Liability for rent, §44-7-37. 
Noncompliance with article. 
Remedies of tenant, §44-7-35. 
Notice of withdrawal from bond, 
§44-7-32. 
Notice to tenant of account location 
and number, §44-7-31. 
Remedies for landlord’s compliance, 
§44-7-35. 
Retention of security deposit after 
termination of lease. 
Grounds, §44-7-34. 
Return of security deposit after 
termination of lease, §44-7-34. 
Failure to return deposit. 
Required, §44-7-35. 
Trust. 
Deposit held in trust, §44-7-31. 
Security of premises. 
Local ordinances relating to, §44-7-4. 
Servants. 
Dispossessory proceedings. 
Application of article to, §44-7-57. 
Sharecroppers, §§44-7-100 to 44-7-103. 
Crop lien, §§44-14-340 to 44-14-349. 
Disposal of crops without landlord’s 
consent. 
Illegality, §44-7-103. 
Recovery, §44-7-102. 
Dispossessory proceedings. 
Application of article to, §44-7-57. 
Failure of landlord to deliver 
sharecropper’s share, §44-7-103. 
Nature of relationship between owner 
and sharecropper, §44-7-100. 
Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 
Relationship between owner and 
sharecropper. 
Nature, §44-7-100. 
Title to crops, §44-7-101. 
Repossession of crops by process of 
law. 
Sale or disposition without 
landlord’s consent, §44-7-102. 
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LANDLORD AND TENANT —Cont’d 
Sharecroppers —Cont’d 

Sale of crops without landlord’s 
consent. 

Illegality, $44-7-103. 
Recovery, §44-7-102. 

Title to crops, §44-7-101. 

Specific rights of tenants, §44-7-11. 
Stalking orders. 

Termination of residential leases upon 
issuance of stalking orders, 
§44-7-23. 

Statute of frauds. 

Parol contract creating landlord and 

tenant relationship. 
Not exceeding one year, §44-7-2. 
Summary remedy for failure to 
deliver possession at end of 
term, §44-7-10. 
Tenancy at will. 

Creation when no time specified, 
§44-7-6. 

Emblements. 

Right of tenant to, §44-7-8. 

Notice required for termination, 

§44-7-7. 
Termination of lease. 

Family violence orders, civil or 
criminal, §44-7-23. 

Holding over by tenant. 

Dispossessory proceedings, §§44-7-49 
to 44-7-59. 
Landlord retaliation against tenant. 
Establishment of prima facie case by 
tenant, requirements, §44-7-24. 

Military service members. 

Residential rental agreements, 
§44-7-22. 

Stalking orders, civil or criminal, 

§44-7-23. 
Title. 

Defect of title. 

Effect on obligation to pay rent, 
§44-7-15. 

Estoppels. 

Dispute landlord’s title, §44-7-9. 
Tort liability of landlords, §44-7-14. 

Flooding propensity of property, 
§44-7-20. 

Trade fixtures erected by tenant. 

Abandonment. 

Fixtures remaining after term, 
§44-7-12. 
Removal, §44-7-12. 
Trees. 

Tenant may not cut or destroy, 

§44-7-11. 


LANDLORD AND TENANT —Cont’d 
Unlawful entry and detainer. 
Dispossessory proceedings, §§44-7-49 
to 44-7-59. 
Use of land and tenements rented to 
tenant. 
Specific rights of tenants, §44-7-11. 
Utilities. 
Landlord’s duties, §44-7-14.1. 
Suspension of furnishing to tenant 
until after dispossessory 
proceeding disposition, §44-7-14.1. 
Water damage. 
Flooding propensity of property. 
Notification requirements, §44-7-20. 
Water service. 
Duties as to utilities, §44-7-14.1. 


LAND REGISTRATION, §§44-2-40 to 
44-2-253. 

Adverse claims, rights or 
encumbrances not noted on 
certificate of title, §44-2-137. 

Adverse possession. 

Availability against registered land, 
§44-2-140. 
Assurance fund, §§44-2-190 to 
44-2-197. 
Account for fund. 
Separate account, §44-2-191. 
Actions against fund, §44-2-193. 
Execution on judgments, §44-2-195. 
Liability of other defendants to 
plaintiffs and to fund, 
§44-2-195. 
Parties defendant, §44-2-194. 
Payment from fund, §44-2-195. 
Satisfaction of judgments when fund 
insufficient, §44-2-196. 
Amount of payment determination, 
§44-2-190. 
Attorney general. 
Defense of actions against fund, 
§44-2-193. 
Breach of trust of registered owner. 
Liability of fund, §44-2-197. 
Damages in actions against fund, 
§44-2-193. 
Defendants. 
Actions against fund. 

Liability of other defendants to 
plaintiffs and to fund, 
§44-2-195. 

Parties defendant, §44-2-194. 

Execution on judgments, §44-2-195. 
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LAND REGISTRATION —Cont’d 
Assurance fund —Cont’d 

Interest. 

Fund insufficient to satisfy 
judgment, §44-2-196. 

Investment of fund, §44-2-192. 

Judgments against fund. 

Execution on judgment, §44-2-195. 
Satisfaction when fund insufficient, 
§44-2-196. 

Liability of fund. 

Registered owner’s breach of trust, 
§44-2-197. 

Limitation of actions. 

Actions against fund, §44-2-193. 

Notice of actions against fund. 

Nonresidents or unknown persons or 
persons with unknown address, 
§44-2-193. 

Parties defendant. 

Actions against fund, §44-2-194. 

Payments into fund upon original 
registration, §44-2-190. 

Separate account for fund, §44-2-191. 

Venue of actions against fund, 
§44-2-193. 

Bonds for title. 

Transfers to secure debt. 

Notation on bond, §44-2-166. 
Bonds to reconvey. 

Transfers to secure debt. 

Notation on bond, §44-2-166. 
Burdens of registered land. 

Subject to same burdens as 

unregistered land, §44-2-141. 
Cancellation of mortgage, lien, 
equity or lis pendens, §44-2-136. 

Form of request to cancel, §44-2-250. 

Refusal to authorize cancellation, 
§44-2-136. 

Caveats. 
Filing. 
Caveat objecting to entry in title 
register, §44-2-134. 
Time for filing, §44-2-122. 
Certificate of indebtedness. 

Cancellation, §44-2-136. 

Refusal to authorize, §44-2-136. 
Certificates of title. 

Adverse claims, rights or 
encumbrances not noted on 
certificate, §44-2-137. 

Cancellation of certificate. 

Failure to produce certificate for 
registration of involuntary 
transfers, §44-2-132. 


LAND REGISTRATION —Cont’d 
Certificates of title —Cont’d 
Cancellation of certificate —Cont’d 

Issuance of new certificate to 
personal representative, 
§44-2-130. 

Cancellation of mortgage, lien, equity 
or lis pendens. 

Entry on certificate, §44-2-136. 
Change of name noted on, §44-2-142. 
Conclusive source of title, §44-2-144. 
Conveyances to secure debt, §44-2-163. 

Creditor’s certificate, §44-2-163. 

Assignment or negotiation, 
§44-2-164. 
Cancellation. 
Form, §44-2-249. 
Notation of order, §44-2-164. 
Form, §44-2-242. 
Indorsement form, §44-2-242. 
Notation of lengthy description on 
creditor’s certificate, 
§44-2-239. 
Sale by holder, §44-2-165. 
Surrendered and canceled upon 
transfer of indebtedness, 
§44-2-164. 
Copies. 

Certified copies, §44-2-236. 
Declaration of title by descent upon 

petition. 

Issuance of new certificates, 
§44-2-131. 

Delinquent taxes or assessments. 

Duty and liability of tax officer to 
note, §44-2-176. 

Destroyed certificates. 

Procedure for obtaining duplicate, 

§44-2-133. 
Duplicates. 

Procedure for obtaining duplicate of 

lost certificate, §44-2-133. 
Forms, §44-2-234. 

Owner’s certificate, §44-2-240. 

Freeing land from further registration, 
§44-2-144. 

Hindering, delaying or defrauding 
creditors. 

Entry of transfers or cancellations 
on certificate, §44-2-174. 

Involuntary transfers. 

Compelling production of owner’s 
certificate for registration, 
§44-2-132. 

Cancellation of certificate upon 
failure to produce, §44-2-132. 
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LAND REGISTRATION —Cont’d 
Certificates of title —Cont’d 
Issuance, §44-2-120. 
Lengthy descriptions, §44-2-238. 

Notation on owner’s or creditor’s 

certificate, §44-2-239. 
Lost certificates. 

Procedure for obtaining duplicate, 

§44-2-133. 
New certificates. 

Duty of clerk to enter. 

Entries and notations, §44-2-235. 
Notation of lien or encumbrance on, 
§44-2-126. 

Registered encumbrances, rights 

and adverse claims, §44-2-127. 
Notice. 

Cancellation of certificate upon 
failure to produce in involuntary 
transfers, §44-2-132. 

Petition for issuance of duplicate, 
§44-2-133. 

Owner’s certificate. 

Form, §44-2-240. 

Partial transfer of registered land, 
§44-2-161. 

Petition for issuance of duplicate, 
§44-2-133. 

Publication of notice of petition for 
issuance of duplicate, §44-2-133. 

Recordation and notation of intricate 
or complicated plats, §44-2-237. 

Signing and dating by clerk, 
§44-2-121. 

Subdivision of registered land, 
§44-2-162. 

Subpoena for production of 
outstanding certificate. 

Caveat objecting to entry in title 
register, §44-2-134. 

Title register, §44-2-120. 
Unrecorded transfers of owner’s 
certificate to registered lands. 

Validity and priority, §44-2-167. 

Updating entries and notations on 
owner’s certificate, §44-2-252. 
Change of name. 
Notation on register and certificate, 
§44-2-142. 
Clerks of superior courts. 
Caveats. 
Time for filing, §44-2-122. 
Certificates of title. 

Issuance, §44-2-120. 

Conclusive effect of entries, §44-2-122. 


LAND REGISTRATION —Cont’d 
Clerks of superior courts —Cont’d 
Copies of certificates of title or entries. 
Issuance of certified copy, §44-2-236. 
Duties, §44-2-122. 

Performance upon disqualification, 

§44-2-124. 
File cases. 

County governing authority to 

furnish clerk, §44-2-253. 
Filing papers relating to registered 
lands. 

Method, §44-2-253. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Liabilities, §44-2-122. 

New certificates of title. 

Duty to enter all entries and 

notations, §44-2-235. 
Performance of duties by deputies, 
§44-2-42, 
Performance of duties upon 
disqualification, §44-2-124. 
Register of decrees of title. 

Governing authority of county to 
furnish to, §44-2-120. 

Signing and dating, §44-2-121. 

Signing and dating, §44-2-121. 
Title register. 

Governing authority of county to 

furnish to, §44-2-120. 
Voluntary transfers. 

Duty to ensure proper execution, 

§44-2-128. 
Liability for damage or loss. 
Arising from improper 
execution, §44-2-123. 
Conclusive effect of registration. 
Entries, §44-2-122. 
Contempt. 
Cancellation of mortgage, lien, equity 
or lis pendens. 

Compelling holder to surrender for 
cancellation, §44-2-136. 

Compelling production of owner’s 
certificate for registration of 
involuntary transfer. 

Attachment for contempt, §44-2-132. 

Copy objecting to entry in title 
register. 

Failure to produce outstanding 
owner’s certificate of title, 
§44-2-134. 

Conveyances of registered land. 
Manner of recording deeds conveying 
title, §44-2-160. 
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Conveyances of registered land 

—Cont’d 

Validity of previous conveyances, 
§44-2-160. 

Conveyances to secure debt, 

§44-2-163. 

Creditor’s certificate, §44-2-163. 

Assignment or negotiation, 
§44-2-164. 

Cancellation. 

Form, §44-2-249. 

Form, §44-2-242. 

Indorsement form, §44-2-242. 

Notation of lengthy description on 
creditor’s certificate, §44-2-239. 

Sale by holder, §44-2-165. 

Surrendered and canceled upon 
transfer of indebtedness, 
§44-2-164. 

Notation and registration, §44-2-163. 

Sale by holder of creditor’s certificate, 
§44-2-165. 

Transfer of creditor’s certificate to 
purchaser at sale, §44-2-165. 

Transfer of indebtedness, §44-2-164. 

Transfer to secure debt, §44-2-166. 

Form, §44-2-241. 

Portion or undivided interest, 
§44-2-248. 

When recordation other than 
registration not required, 
§44-2-125. 

Cost of proceedings, §44-2-210. 
Counterfeiting in connection with 
registration of title to land, 

§44-2-43. 

Court of appeals. 

Review by, §44-2-84. 

Creditors. 

Transfers made to hinder, delay or 
defraud. 

Attack on transfers, §44-2-174. 

Decrees voiding, §44-2-174. 

Entry of cancellations and transfers 
on register and certificate, 
§44-2-174. 

Decedents’ estates. 

Action by personal representative 
against heirs for improperly 
appropriated land, §44-2-170. 


Cancellation of decedent’s certificate of 


title. 
Issuance of new certificate to 
personal representative, 
§44-2-130. 


LAND REGISTRATION —Cont’d 
Decedents’ estates —Cont’d 

Personal representative as trustee for 
persons beneficially entitled, 
§44-2-169. 

Power of heirs to require transfer, 
§44-2-169. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Transfer of land to personal 
representative where land 
transferred to heirs before 
appointment. 

Right of personal representative, 
§44-2-170. 
Declaration of title by descent, 
§44-2-131. 
Decrees. 

Conclusiveness, §44-2-83. 

Minors or persons under disabilities, 
§44-2-83. 

Form of book of decrees, §44-2-233. 

Form of decrees of title, §44-2-232. 

Freeing land from further registration. 

Decrees rendered on or after 
February 15, 1952, §44-2-144. 

Separate decrees for separate tracts, 
§44-2-233. 

Transfer by clerk pursuant to 
judgment, production of copy of 
decree and order, §44-2-172. 

Transfers made to hinder, delay or 
defraud creditors. 

Voiding transfer, §44-2-174. 
Deeds conveying title to registered 
land. 

Manner of recording, §44-2-160. 

Definitions, §44-2-41. 
Descent and distribution. 

Declaration of title by descent upon 
petition, §44-2-131. 

Description of premises. 

Recordation of lengthy description. 

Form, §44-2-248. 
Lengthy description, §44-2-238. 
Notation on owner’s or creditor’s 
certificate, §44-2-239. 
Dismissal of action without 
prejudice, §44-2-78. 
Divided part of land. 

Transfer form, §44-2-241. 

Divided part of registered land 
transferred, §44-2-161. 
Encumbrances. 

Adverse encumbrances not noted on 

certificate of title, §44-2-137. 
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Encumbrances —Cont’d 
Cancellation, §44-2-136. 


Form of request to cancel, §44-2-250. 


Refusal to authorize, §44-2-136. 
Form of notation, §44-2-248. 


Freeing land from further registration. 


Effect of encumbrances noted on 
title register, §44-2-144. 
Inclusion of encumbrances and 
decrees, §44-2-82. 
Notation on certificate of title, 
§44-2-126. 
Registered encumbrance, rights and 
adverse claims, §44-2-127. 
Obtaining notations in title register, 
§44-2-135. 

Examiners, §§44-2-100 to 44-2-105. 
Affidavit of appointment, §44-2-100. 
Appeals of issues submitted to juries, 

§44-2-103. 
Appointment, §§44-2-100, 44-2-227. 
Filing order of appointment and 
affidavit, §44-2-100. 


Conclusions of law and fact, §44-2-103. 


Exceptions to examiner’s report. 
Jury trial, §44-2-103. 
Final report, §44-2-102. 
Form, §44-2-231. 
Forms. 
Appointment, §44-2-227. 
Final report of examiner, §44-2-231. 
Oath of examiners, §44-2-228. 
Preliminary report of examiner, 
§44-2-230. 
Referral to examiner, §44-2-229. 
Fraudulent acts and malpractice of 
examiners, §44-2-46. 
Hearings, §44-2-102. 


Delay to add new parties, §44-2-102. 


Powers of examiners, §44-2-103. 
Inspection of pertinent records, 
§44-2-104. 
Jury trial, §44-2-103. 
New trial upon issues submitted to 
jury, §44-2-103. 
Notice. 
Examiner’s report, §44-2-103. 
Hearing, §44-2-102. 
Oath, §44-2-100. 
Forms, §44-2-228. 
Petition for involuntary transfer. 
Referral to examiner, §44-2-173. 
Powers, §44-2-103. 
Preliminary report, §44-2-101. 
Form, §44-2-230. 


LAND REGISTRATION —Cont’d 
Examiners —Cont’d 
Production of books and papers. 
Powers, §44-2-103. 
Qualifications, §44-2-100. 
Recommitment to examiner after trial 
or reversal on appeal, §44-2-103. 
Records. 
Authority to inspect pertinent 
records, §44-2-104. 
Referral of case to examiner, 


§44-2-101. 
Forms, §44-2-229. 
Reports. 


Exceptions to examiner’s report. 
Jury trials, §44-2-103. 

Final report, §44-2-102. 
Form, §44-2-231. 

Notice of examiner’s report, 
§44-2-103. 

Preliminary report, §44-2-101. 

Form, §44-2-230. 

Stenographers. 

Appointment, §44-2-105. 

Compensation, §44-2-105. 

Time of filing preliminary reports, 
§44-2-101. 

Verdict of jury upon questions of fact, 
§44-2-103. 

Witnesses. 

Compelling attendance, §44-2-103. 

Executors and administrators. 

Action by personal representative 
against heirs improperly 
appropriated land, §44-2-170. 

Cancellation of decedents’ certificates 
of title. 

Issuance of new certificate to 
personal representative, 
§44-2-130. 

Personal representative to hold 
registered land as trustee for 
persons beneficially entitled, 
§44-2-169. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Transfers to personal representatives 
where land transferred to heirs 
before appointment. 

Right of personal representative, 
§44-2-170. 

False entries by sheriffs and 

deputies, §44-2-45. 

Fees under article. 

Generally, §44-2-210. 
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File cases. 


LAND REGISTRATION —Cont’d 
Forms —Cont’d 


County governing authority to furnish 
clerk, §44-2-253. 
Filing papers relating to registered 
lands. 
Method, §44-2-253. 
Forgery in connection with 
registration of title to land, 
§44-2-43. 
Forgery in transaction or 
registration. 
Effect of forgery, §44-2-137. 
Limitations on actions to set aside, 
§44-2-137. 
Forms, §§44-2-220 to 44-2-253. 
Acknowledgment of service, §44-2-224. 
Advertisement, §44-2-223. 
Book of decrees, §44-2-233. 
Cancellation of creditor’s certificate, 
§44-2-249. 
Certificate of mailing, §44-2-226. 
Creditor’s certificate, §44-2-242. 
Decrees of title, §44-2-232. 
Examiner’s appointment, §44-2-227. 
Final report of examiner, §44-2-231. 
Indorsement of creditor’s certificate, 
§44-2-242. 
Judges of superior courts. 
Powers, §44-2-220. 
Judge’s order of transfer, §44-2-244. 
Notation of delinquent taxes or 
assessments, §44-2-246. 
Notation of judgment, §44-2-247. 
Notation of special right, §44-2-248. 
Notice of lis pendens, §44-2-248. 
Oath of examiners, §44-2-228. 
Owner’s certificate of title, §44-2-240. 
Petition to register land, §44-2-221. 
Preliminary report of examiner, 
§44-2-230. 
Process, §44-2-222. 
Recordation and notation of lengthy 
description, §§44-2-238, 44-2-248. 
Referral to examiner, §44-2-229. 
Registration and recordation of 
mortgages, §44-2-245. 
Request to cancel entry, §44-2-250. 
Service of summons, §44-2-67. 
Sheriffs return, §44-2-225. 
Title register books, §44-2-234. 
Transfer of divided portion of 
registered estate, §44-2-241. 
Transfer of portion or undivided 
interest to secure debt, §44-2-243. 


Transfer of undivided interest in 
registered estate, §44-2-241. 
Transfer of whole of registered estate, 
§44-2-241. 
Transfer to secure debt, §44-2-241. 
Uniformity, §44-2-220. 
Updating entries and notations on 
owner’s certificate, §44-2-252. 
Fraud in connection with 
registration of title to land, 
§44-2-43,. 


Fraud in transaction or registration. 


Effect of fraud, §44-2-137. 
Limitation on actions to set aside, 
§44-2-137. 
Fraud of person or officer in 
connection with registration. 
Actions against person or officer, 
§44-2-138. 
Statute of limitations governing, 
§44-2-138. 
Fraud or false entries by sheriffs 
and deputies, §44-2-45. 
Fraudulent acts and malpractice by 
examiners, §44-2-46. 
Fraudulent acts by office of clerk 
personnel, §44-2-44. 
Fraudulent transfers. 
Transfers made to hinder, delay or 
defraud creditors, §44-2-174. 
Freeing land from subsequent 
registration, §44-2-144. 
Guardian ad litem. 
Petition for involuntary transfer. 
Appointment for minors or persons 
under disability, §44-2-173. 
Hearings, §44-2-102. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation, 
§44-2-136. 
Caveat objecting to entry in title 
register. 
Show cause hearing, §44-2-134. 
Conveyances to secure debt. 
Sale by holder of creditor’s 
certificate. 
Opportunity to object to transfer 
to purchaser, §44-2-165. 
Delay of hearing to add new parties, 
§44-2-102. 
Examiner’s hearings, §§44-2-102, 
44-2-103. 
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LAND REGISTRATION —Cont’d 
Hearings —Cont’d 

Petition for involuntary transfer, 
§44-2-173. 

Petitions for direction, §44-2-122. 

Title by descent declared, §44-2-131. 

Highways in public use. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to highways in public use, 
§44-2-137. 
Hindering, delaying or defrauding 
creditors. 
Attack on transfers, §44-2-174. 
Decree voiding transfer, §44-2-174. 
Husband and wife. 

Declaration of title by descent upon 
petition rights of surviving spouse, 
§44-2-131. 

Incidents as to registered land. 

Subject to same incidents as 
unregistered land, §44-2-141. 

Indexes. 
Register of decrees of title, §44-2-233. 
Title register, §44-2-234. 
Involuntary transactions. 

Compelling production of owner’s 
certificate for registration, 
§44-2-132. 

Cancellation of certificate upon 
failure to produce, §44-2-132. 

Registration affecting unregistered 
land as notice, §44-2-128. 

Registration on court’s order, 
§44-2-129. 

Involuntary transfers. 

Petition, §44-2-173. 

Joint tenants. 

Freeing land from further registration, 

§44-2-144. 
Judgments. 

Judgments against assurance fund. 
Execution on judgments, §44-2-195. 
Fund insufficient to satisfy 

judgment, §44-2-196. 
Liability of other defendants to 
plaintiffs and to fund, 
§44-2-195. 
Payments from fund, §44-2-195. 

Notation on title register, §44-2-143. 

Form, §44-2-247. 
Obtaining, §44-2-135. 


LAND REGISTRATION —Cont’d 
Leases. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to leases for term not 
exceeding three years, 
§44-2-137. 
Liens. 
Cancellation, §44-2-136. 
Form of request to cancel, §44-2-250. 
Refusal to authorize, §44-2-136. 

Form of notation, §44-2-248. 

Freeing land from further registration. 
Effect of liens noted on title register, 

§44-2-144. 

Judgments against assurance fund. 

Liability of other defendants to fund. 
Enforcement of lien of judgment, 
§44-2-195. 

Notation on title register, §44-2-143. 

Obtaining, §44-2-135. 
Limitation of actions. 

Actions against assurance fund, 
§44-2-193. 

Tolling of limitations during 
disability, §44-2-193. 

Fraud or forgery in transaction or 
registration. 

Proceedings to attack or set aside, 
§44-2-137. 

Fraud or negligence arising out of acts 
of person or officer in connection 
with registration, §44-2-138. 

Lis pendens. 

Cancellation, §44-2-136. 

Refusal to authorize, §44-2-136. 

Form of notice, §44-2-248. 

Notation on title register, §44-2-143. 

Malpractice. 

Examiners, §44-2-46. 

Mortgages. 

Cancellation, §44-2-136. 

Form of request to cancel, §44-2-250. 
Refusal to authorize, §44-2-136. 
Form of registration and recordation, 

§44-2-245. 

When recordation other than 
registration not required, 
§44-2-125. 

Names. 

Change of name noted on title register 

and certificate of title, §44-2-142. 
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LAND REGISTRATION —Cont’d 
Negligence of person or officer in 
connection with registration. 

Actions against person or officer, 
§44-2-138. 

Statute of limitations governing, 
§44-2-138. 
Oaths. 
Examiners. 
Forms, §44-2-228. 
Orders. 

Form of judge’s order of transfer, 
§44-2-244. 

Involuntary transfer, §44-2-173. 

Registration of involuntary 
transactions on court’s order, 
§44-2-129. 

Partial transfer. 
Registered land, §44-2-161. 
Transfer to secure debt, §44-2-243. 
Petition. 

Direction, §44-2-122. 

Duplicate certificate of title, issuance, 
§44-2-133. 

Involuntary cancellation of mortgage, 
lien, etc., §44-2-136. 

Involuntary transfer, §44-2-173. 

Note change of name upon title 
register, §44-2-142. 

Subdivide registered land, §44-2-162. 

Title by descent declared, §44-2-131. 

Plats. 

Recordation and notation on intricate 

or complicated plats, §44-2-237. 
Prescription. 

Availability against registered land, 

§44-2-140. 
Priorities. 

Unrecorded transfers of owner’s 
certificate to registered lands, 
§44-2-167. 

Proceedings to register, §§44-2-60 to 
44-2-84. 
Acknowledgments. 
Service of process. 
Form, §44-2-224. 
Waiver of notice or service, §44-2-70. 

Appeals. 

Review by court of appeals, 
§44-2-84. 

Appearances. 

Persons acquiring interest in land 
pending registration, §44-2-80. 

Waiver of service, notice and defects, 
§44-2-73. 


LAND REGISTRATION —Cont’d 
Proceedings to register —Cont’d 
Ascertainment of identities of 
occupants of land, §44-2-72. 
Attachment of jurisdiction, §44-2-72. 
County. 
Service upon, §44-2-69. 
Court of appeals. 
Review by, §44-2-84. 
Cross-actions to petitions, §44-2-76. 
Decrees in favor of, §44-2-82. 
Decrees. 

Conclusiveness, §44-2-83. 

Default decrees not rendered 
without necessary facts, 
§44-2-81. 

Entry, §44-2-82. 

Inclusion of limitations and 
encumbrances, §44-2-82. 

In favor of cross-action, §44-2-82. 

Operation directly on land, §44-2-61. 

Review by court of appeals, 
§44-2-84. 

Separate decree for separate parcels, 
§44-2-82. 

Default decrees. 

No decree rendered by default 
without necessary facts, 
§44-2-81. 

Defendants. 

Persons included as in petitions, 

§44-2-66. 
Description of land in petition, 
§44-2-64. 
Dismissal without prejudice, §44-2-78. 
Encumbrances. 
Inclusion in decrees, §44-2-82. 
Establishing title without registration. 

Persons claiming less than fee, 

§44-2-63. 
Evidence. 

Conclusive of theft of evidence of 
service of process and notice, 
§44-2-71. 

Forms. 

Acknowledgment of service, 
§44-2-224. 

Advertisement, §44-2-223. 

Certificate of mailing, §44-2-226. 

Petition, §44-2-221. 

Service of summons, §44-2-67. 

Sheriffs return, §44-2-225. 

Guardian ad litem. 

Appointment for minors and persons 

under disability, §44-2-67. 
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LAND REGISTRATION —Cont’d 
Proceedings to register —Cont’d 


LAND REGISTRATION —Cont’d 
Proceedings to register —Cont’d 


Guardian ad litem —Cont’d 

Bringing and defending actions for 
minors and persons under 
disability, §44-2-62. 

Guardian and ward. 

Bringing and defending actions for 
minors and persons under 
disability, §44-2-62. 

In rem proceedings, §44-2-61. 
Jurisdiction of superior courts, 
§44-2-60. 


Attachment of jurisdiction, §44-2-72. 


Liens. 
Inclusion in decrees, §44-2-82. 
Limitations included in decrees, 
§44-2-82. 
Minors and persons under disability, 
§44-2-62. 

Conclusiveness of decrees. 

Effect of disability on 
conclusiveness, §44-2-83. 
Guardian ad litem appointed for, 
§44-2-67. 
Municipalities. 
Service upon, §44-2-69. 
Next friend. 

Bringing and defending actions for 
minors and persons under 
disability, §44-2-62. 

Nonresidents. 

Notice, §44-2-67. 

Service of process. 

Appointment of resident agent for 
service, §44-2-68. 
Notice. 

Additional notice, §44-2-75. 

Conclusive of theft of evidence, 
§44-2-71. 

Defects. 

Appearances or pleadings as 
waiver, §44-2-73. 

Effect, §44-2-73. 

Failure to publish notice or mail 
notice, §44-2-71. 

Judge’s discretion as to additional 
notice, §44-2-75. 

Nonresidents, §44-2-67. 

Occupants of land, §44-2-72. 

Other persons found by examiner to 
be entitled to notice, §44-2-74. 

Posting on land and buildings, 
§44-2-72. 

Survey of land upon order of judge 
or examiner. 

Adjoining landowner, §44-2-77. 
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Notice —Cont’d 
Waiver, §44-2-70. 
Appearances or pleadings, 
§44-2-73. 
Objections to petitions, §44-2-76. 
Pending registration. 
Appearance of person acquiring an 
interest in land, §44-2-80. 
Treatment of land, §44-2-80. 
Persons claiming less than fee. 
Establishing title without 
registration, §44-2-63. 
Petitions. 
Additional facts required to be 
stated, §44-2-79. 
Amendments, §§44-2-64, 44-2-79. 
Contents, §44-2-64. 
Description of land, §44-2-64. 
Form, §44-2-221. 
Inclusion of separate parcels in one 
proceeding, §44-2-65. 
Objections or cross-actions to, 
§44-2-76. 
Persons included as defendants, 
§44-2-66. 
Proceedings begun by, §44-2-62. 
Request for, §44-2-67. 
Severance, §44-2-79. 
Survey of premises, §44-2-64. 
Verification, §44-2-64. 
Pleadings. 
Amendments, §44-2-79. 
Severance, §44-2-79. 
Waiver of service, notice and defects, 
§44-2-73. 
Procedure generally, §44-2-62. 
Protest of survey of land upon order of 
judge or examiner, §44-2-77. 
Publication. 
Form, §44-2-223. 
Service by, §44-2-67. 
Review by court of appeals, §44-2-84. 
Seizure and custody of land, §44-2-72. 
Separate parcels. 
Inclusion in one proceeding, 
§44-2-65. 
Separate decrees, §44-2-82. 
Separate parts of one tract. 
Individual registration, §44-2-65. 
Service of process. 
Acknowledgments of form, 
§44-2-224. 
Certificate of mailing. 
Form, §44-2-226. 
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LAND REGISTRATION —Cont’d 
Proceedings to register —Cont’d 
Service of process —Cont’d 

Conclusive of theft of evidence, 
§44-2-71. 

Defects. 

Appearances or pleadings as 
waiver, §44-2-73. 
Defects of notices, §44-2-78. 

Effect, §44-2-73. 

False returns or failure to publish or 
mail notice. 

Liability of officers, §44-2-71. 

Form, §44-2-222. 

Issuance and service, §44-2-67. 

Nonresidents. 

Appointment of resident agent for 
service, §44-2-68. 

Occupants of land, §44-2-72. 

Other persons found by examiner to 
be entitled to notice, §44-2-74. 

Publication, §44-2-67. 

Sheriffs return. 

Form, §44-2-225. 

Summons, §44-2-67. 

Upon state, county or municipality, 
§44-2-69. 

Waiver, §44-2-70. 

Appearances or pleadings, 
§44-2-73. 
State of Georgia. 
Service upon, §44-2-69. 
Summons. 

Service, §44-2-67. 

Survey of premises, §44-2-64. 

Order of judge or examiner, 
§44-2-77. 

Treatment of land pending 
registration, §44-2-80. 
Trustees. 

Bringing and defending actions for 
minors and persons under 
disability, §44-2-62. 

Property taxes. 
Land held free from adverse claims 
not noted on certificate of title. 

Exception to taxes and levies 
assessed for current calendar 
year, §44-2-137. 

Notation of delinquent taxes or 
assessments. 

Duty and liability of tax officer, 
§44-2-176. 

Effect of delinquencies prior to 
notation, §44-2-176. 


LAND REGISTRATION —Cont’d 

Property taxes —Cont’d 
Notation of delinquent taxes or 

assessments —Cont’d 
Form, §44-2-246. 

Publication. 

Proceedings to register. 

Form of advertisement, §44-2-223. 

Railroads in actual operation. 

Land held free from adverse claims 
not noted on certificate of title. 

Exception to railroads in actual 
operation, §44-2-137. 

Recordation. 

Manner of recording deeds conveying 
title to registered land, §44-2-160. 

Unrecorded transfers of owner’s 
certificate to registered lands. 

Validity and priority, §44-2-167. 

When recordation other than 
registration not required, 
§44-2-125. 

Register of decrees of title. 
Conclusive effect of entries, §44-2-122. 
Form, §44-2-233. 

Governing authority of county to 
furnish and clerk to maintain, 
§44-2-120. 

Index, §44-2-233. 

Recordation and notation of intricate 
or complicated plats, §44-2-237. 

Signing and dating by clerk, 
§44-2-121. 

Register of titles. 

Conveyances to secure debt. 

Order of cancellation of creditor’s 
certificate. 
Notation, §44-2-164. 
Responsibilities for acts of deputies, 
§44-2-42, 

Restricted lands. 

Registering subsequent transfers or 
voluntary conveyances, §44-2-175. 

Rights as to registered land. 

Subject to same rights as unregistered 
land, §44-2-141. 

Rule nisi. 

Cancellation of mortgage, lien, equity 
or lis pendens. 

Refusal to authorize cancellation, 
§44-2-136. 

Service of process. 

Acknowledgment. 

Form, §44-2-224. 
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LAND REGISTRATION —Cont’d 
Service of process —Cont’d 
Cancellation of mortgage, lien, equity 
or lis pendens. 

Petition for involuntary cancellation 
and rule nisi for refusal to 
authorize cancellation, 
§44-2-136. 

Conclusive effect of evidence of, 
§44-2-71. 

Declaration of title by descent upon 
petition, §44-2-131. 

Effect, §44-2-73. 

False returns or failure to publish or 
mail notice, §44-2-71. 

Issuance and service of process or 
summons, §44-2-67. 

Nonresidents appointment of resident 
agent for service on, §44-2-68. 

Other persons found by examiner to be 
entitled to notice, §44-2-74. 

Proceedings to register. 

Acknowledgment of service. 

Form, §44-2-224. 

Certificate of mailings, §44-2-226. 

Form, §44-2-222. 

Sheriffs return. 

Form, §44-2-225. 
Publication, §44-2-67. 
Form of advertisement, §44-2-223. 
Service upon state, county or 
municipality, §44-2-69. 
Summons, §44-2-67. 
Waiver, §44-2-70. 
Appearances or pleadings as waiver, 
§44-2-73. 
Sheriffs. 
Fees for services, §44-2-210. 
Fraud or false entries by sheriffs and 
deputies, §44-2-45. 
Performance of duties by deputies, 
§44-2-42. 
Responsibilities for acts of deputies, 
§44-2-42, 
Short title. 
The land registration law, §44-2-40. 
Special rights. 
Form of notation, §44-2-248. 
Subdivision of registered land, 
§44-2-162. 
Subpoenas. 
Caveat objecting to entry in title 
register. 

Production of outstanding owner’s 

certificate of title, §44-2-134. 


LAND REGISTRATION —Cont’d 
Subpoenas —Cont’d 
Compelling production of owner’s 
certificate for registration of 
involuntary transfer, §44-2-132. 
Subsequent registration. 
Freeing land from, §44-2-144. 
Subsequent transfers. 
Registering of land held in trust or 
otherwise restricted, §44-2-175. 
Superior courts. 
Clerks. 

Copies of certificates of title or 

entries. 
Issuance of certified copies, 
§44-2-236. 
Duties and liabilities, §44-2-122. 
Entry on new certificates. 
Entries and notations. 
Duty of clerk, §44-2-235. 
Filing papers. 
Method, §44-2-253. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Furnishing and maintaining register 
books, §44-2-120. 

Issuance of certificates of title, 
§44-2-120. 

Performance of duties and 
responsibility for acts by 
deputies, §44-2-42. 

Performance of duties upon 
disqualification, §44-2-124. 

Signing and dating register entries 
and owner’s certificates, 
§44-2-121. 

Voluntary transfers. 

Duty to ensure proper execution, 
§44-2-128. 
File cases. 
County governing authority to 
furnish clerk, §44-2-258. 
Jurisdiction over matters and article, 
§44-2-60. 
Power of judges to make general rules 
and forms, §44-2-220. 
Survey of premises, §§44-2-64, 
44-2-77. 
Taxation. 
Land held free from adverse claims 
not noted on certificate of title. 

Exception to taxes and levies 
assessed for current calendar 
year, §44-2-137. 
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LAND REGISTRATION —Cont’d 

Taxation —Cont’d 

Notation of delinquent taxes or 
assessments. 

Duty and liability of tax officer, 

§44-2-176. 
Effect of delinquencies prior to 
notation, §44-2-176. 

Form, §44-2-246. 

Tenants in common. 

Freeing land from further registration, 
§44-2-144. 

Theft in connection with 
registration of title to land, 
§44-2-43. 

The Land Registration Law. 

Short title, §44-2-40. 

Title register. 

Adverse claims, rights or 
encumbrances not noted in 
register, §44-2-137. 

Cancellation of mortgage, lien, equity 
or lis pendens. 

Entry on register, §44-2-136. 
Caveat objecting to entry, §44-2-134. 
Change of name noted in, §44-2-142. 
Conclusive effect of entries, §44-2-122. 
Conveyances to secure debt, §44-2-163. 
Delinquent taxes or assessments. 

Duty and liability of tax officer to 

note, §44-2-176. 

Form, §44-2-234. 

Freeing land from further registration. 

Effect of liens, exceptions, 

encumbrances, etc., noted on 
register, §44-2-144. 

Governing authority of county to 
furnish and clerk to maintain, 
§44-2-120. 

Hearings. 

Show cause hearing upon caveat 

objecting to entry, §44-2-134. 

Hindering, delaying or defrauding 
creditors. 

Entry of cancellations and transfers 

on register, §44-2-174. 

Index, §44-2-234. 

Judgment notation, §44-2-143. 

Form, §44-2-247. 

Obtaining, §44-2-135. 

Lengthy description. 

Recordation, §44-2-238. 

Notation on owner’s or creditor’s 
certificate, §44-2-239. 

Lien notation, §44-2-143. 

Form, §44-2-248. 


LAND REGISTRATION —Cont’d 
Title register —Cont’d 

Lien notation —Cont’d 

Obtaining, §44-2-135. 

Lis pendens notation, §44-2-143. 

Notice of court’s action on caveat, 
§44-2-134. 

Notice of show cause hearing upon 
caveat, §44-2-134. 

Obtaining notations, §44-2-135. 

Partial transfer of registered land, 
§44-2-161. 

Pendency of action notation, 
§44-2-148. 

Publication of notice of court’s action 
on caveat, §44-2-134. 

Registered title number, §44-2-234. 

Request for notation, §44-2-135. 

Signing and dating by clerk, 
§44-2-121. 

Transactions affecting unregistered 
land. 

Registration as notice, §44-2-128. 

Transfer of registered land. 

Divided portion of land, §44-2-161. 

Form, §44-2-241. 

Form, §44-2-241. 

Form of judge’s order, §44-2-244. 

Hindering, delaying or defrauding 
creditors. 

Attack on transfers, §44-2-174. 

Judgments. 

Transfer by clerk pursuant to, 
§44-2-172. 

Land transferred to heirs before 
personal representative’s 
appointment. 

Right of personal representative to 
have land transferred to him, 
§44-2-170. 

Manner of recording deeds conveying 
title, §44-2-160. 

Partial transfers, §44-2-161. 

Transfer to secure debt, §44-2-243. 

Petition for involuntary transfer, 
§44-2-178. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries, 
§44-2-171. 

Subsequent transfers or voluntary 
conveyances of land held in trust 
or otherwise restricted, §44-2-175. 

Transfers to secure debt, §44-2-166. 

Form, §44-2-241. 

Portion or undivided interest, 
§44-2-243. 
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Transfer of registered land —Cont’d 
Undivided interest. 
Form, §44-2-241. 
Transferred, §44-2-161. 
Transfer to secure debt, §44-2-243. 

Unrecorded transfers of owner’s 

certificate to registered lands. 
Validity and priority, §44-2-167. 

Validity of previous conveyances, 
§44-2-160. 

Transfer of registered title. 

Declaration of title by descent upon 
petition, §44-2-131. 

Transfers of title by last registered 
owner. 

Validity, $44-2-141. 

Transfers to secure debt, §44-2-166. 

Form, §44-2-241. 

Portion or undivided interest, 
§44-2-243. 

Trust breached by registered owner. 

Liability of assurance fund, §44-2-197. 

Trustees. 

Bring actions for persons under 
disability, §44-2-62. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Trust lands. 

Registering subsequent transfers or 
voluntary conveyances of land 
held in trust, §44-2-175. 

Undivided interest. 
Transfer. 
Form, §44-2-241. 
Registered land, §44-2-161. 
Transfer to secure debt, §44-2-243. 
United States. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to claims arising under 
laws of United States, 
§44-2-137. 
Unregistered lands. 

Registration of transactions affecting 
as notice, §44-2-128. 

Validity of transfers of title by last 
registered owner, §44-2-141. 
Venue. 

Hearing on petition to have title by 

descent declared, §44-2-131. 
Voluntary transactions. 

Registering of land held in trust or 

otherwise restricted, §44-2-175. 


LAND REGISTRATION —Cont’d 
Voluntary transfers. 
Clerk’s duty to ensure proper 
execution, §44-2-128. 

Liability for damage or loss arising 
from improper execution, 
§44-2-123. 

Registration affecting unregistered 
land as notice, §44-2-128. 


LAND REGISTRATION LAW. 

General provisions, §§44-2-40 to 
44-2-253. 

Short title, §44-2-40. 


LAND SALES ACT. 
Georgia land sales act. 
General provisions, §§44-3-1 to 
44-3-13. 
Short title, §44-3-1. 


LAND-USE CONTROL. 
Condominiums. 
Effect of article upon land use law, 
§44-3-114. 
Expandable condominiums. 
Applicability of land use and zoning 
ordinances or laws to, §44-3-114. 
Conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Covenants running with the land. 
Effect of restricting lands to certain 
uses, §44-5-60. 
Subdivisions generally, §§44-3-1 to 
44-3-13. 


LATERAL SUPPORT FOR 
ADJOINING LAND, §44-9-3. 


LAUNDRIES, CLEANERS, TAILORS 
AND COBBLERS. 
Liens, §§44-14-450 to 44-14-456. 


LAUNDRIES’ LIEN, §§44-14-450 to 
44-14-456. 
Articles acquired after delivery 
made. 
Attachment to, §44-14-451. 
Creation, §44-14-450. 
Cumulative effect of remedies for 
satisfaction, §44-14-456. 
Enforcement, §44-14-451. 
Foreclosures, §44-14-452. 
Notice. 
Sales, §44-14-454. 
Officially established liens, 
§44-14-320. 
Priorities, §44-14-452. 
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LAUNDRIES’ LIEN —Cont’d 
Retention of possession, §44-14-451. 
Sales. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
Notice, §44-14-454. 
Within 120 days where notice 
provided, §44-14-453. 


LAW ENFORCEMENT OFFICERS. 
Anatomical gifts. 
Search of individual for document of 
gift, §44-5-150. 


LAWN AND GARDEN EQUIPMENT. 
Liens. 
Equipment repairs generally, 
§§44-14-460 to 44-14-466. 


LEASE-BACKS, §44-12-131. 


LEASES. 
Assignments. 
Recording leases and assignments, 
§44-2-9, 
Condominiums. 
Cancellation or termination. 

Leases executed during period of 
declarant’s right to control 
association, §44-3-101. 

Conversion condominiums. 
Rights of tenants, §44-3-87. 
Leasehold condominiums, §44-3-86. 

Contents of declaration, §44-3-77. 

Lessor’s rights and powers, §44-3-86. 

Liens, §44-3-86. 

Owner’s rights and powers, 
§44-3-86. 

Performance of covenants, §44-3-86. 

Reallocation of interest in common 
elements, votes and liability for 
common expenses, §44-3-81. 

Recordation, §44-3-74. 
Sales of residential condominium units 
for residential occupancy. 

Sales subject to lease, §44-3-111. 

Easements. 
Mining and quarrying rights of way. 

Applicability of article. 

Lessee of mine, §44-9-75. 
Estates for years. 
Defined, §44-6-102. 
General provisions, §§44-6-100 to 
44-6-106. 
Family violence orders. 
Termination of residential leases upon 
issuance of civil or criminal family 
violence orders, §44-7-23. 


LEASES —Cont’d 
Foreclosure of security interest on 
personal property. 

Lease or rental transactions, 
§44-14-230. 

For less than five years. 

Construction, §44-7-1. 

Landlord and tenant generally, 
§§44-7-1 to 44-7-119. 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to leases for term not 
exceeding three years, 
§44-2-137. 
Leases for less than five years. 
Construction, §44-7-1. 
Life estates. 

Rights of lessee upon termination of 
life estate, §44-6-86. 

Mining and quarrying rights of way. 

Applicability of article to lessee of 
mine, §44-9-75. 

Notice. 

Recording leases and assignments, 

§44-2-9, 
Personal property. 

Foreclosure of security interest on 
personal property. 

Lease or rental transactions, 
§44-14-230. 
Prostitution or assignation. 

Effect of leases for purposes of, 

§44-7-18. 
Recording leases and assignments, 
§44-2-9, 
Rights of way. 
Mining and quarrying rights of way. 
Application of article to lessee of 
mine, §44-9-75. 
Stalking orders. 

Termination of residential leases upon 
issuance of stalking orders, 
§44-7-23. 

Subleases. 

Prostitution, §44-7-18. 

Termination of lease. 

Family violence orders, civil or 
criminal, §44-7-23. 

Holding over by tenant. 

Dispossessory proceedings, §§44-7-49 
to 44-7-59. 

Military service members. 

Residential rental agreements, 
§44-7-22. 
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LEASES —Cont’d 
Termination of lease —Cont’d 
Stalking orders, civil or criminal, 
§44-7-23. 


LETTERS OF CREDIT. 
Subdivisions. 
Sale of subdivided land. 
Irrevocable letter required for 
registration, §44-3-3. 
Time-shares. 

In lieu of escrow of payments received 
by developer on uncompleted 
project, §44-3-176. 

In lieu of escrow required by 
developers, §44-3-175. 


LEVEES. 
Riparian rights. 
Construction by owners to protect 
lands from freshets and overflows 
and watercourses, §44-8-9. 


LEWDNESS. 
Landlord and tenant. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Leases for purposes of prostitution 
or assignation, §44-7-18. 


LIABILITY. 
Anatomical gifts. 

Immunity from liability, §44-5-156. 
Bailments. 

Deposits. 

For hire, §44-12-92. 

Gratuitously transporting deposits, 
§44-12-93. 

Naked deposits, §§44-12-91, 
44-12-95. 

Hiring. 

Acts of bailor’s agents, §44-12-62. 

Execution and levy of thing hired, 
§44-12-70. 

Keeper of wharf, §44-12-78. 

Loss or destruction of thing hired, 
§44-12-66. 

Loans of property. 

Borrower’s liability, §§44-12-112, 
44-12-1138. 

Necessary and extraordinary 
charges and expenses, 
§44-12-117. 

When borrower may transfer thing 
loaned. 

Levy and sale liability of article, 
§44-12-115. 


LIABILITY —Cont’d 
Condominiums. 
Common expenses. 
Allocations and declaration, 
§44-3-80. 
Reallocation of liabilities for 
common expenses, §44-3-81. 
Declarant. 
Control of association by declarant, 
§44-3-101. 
Easements. 
Damages liability, §44-3-85. 
Upkeep of condominiums. 
Liability for damage, §44-3-105. 
Estate for years. 
Repairs and expenses. 
Tenant for years liable for repairs 
and expenses, §44-6-105. 
Joint tenants and tenants in 
common. 
Rights of liabilities of cotenants, 
§44-6-121. 
Statutory partition. 
Return of commissioners. 
Commissioners’ liability for 
moneys received, §44-6-168. 
Landlord and tenant. 
Dispossessory proceedings. 
Judgment and satisfaction. 
Landlord’s liability, §44-7-55. 
Distress warrants. 
Judgment and satisfaction. 
Landlord’s liability, §44-7-77. 
Military affairs. 
Military personnel receiving change 
of duty orders. 
Liability for rent, §44-7-37. 
Security deposits. 
Surety bond in lieu of escrow 
account, §44-7-32. 
Tort liability of landlord, §44-7-14. 
Waiver by contractual agreement 
prohibited, §44-7-2. 
Land registration. 
Assurance fund. 
Action against fund. 
Defendant’s liability, §44-2-195. 
Registered owner’s breach of trust, 
§44-2-197. 
Clerk. 
Failure to perform duties, §44-2-122. 
Performance of clerk’s duties by 
deputies, §44-2-42. 
Sheriffs. 
Performance of sheriffs duties by 
deputies, §44-2-42. 
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LIABILITY —Cont’d 
Military affairs. 
Landlord and tenant. 

Military personnel receiving change 
of duty orders. 

Liability for rent, §44-7-37. 
Mortgages and deeds to secure debt. 
Cancellation of mortgage. 
Furnishing of cancellation by 
grantee upon payment. 
Agent’s liability, §44-14-3. 
Subdivisions. 
In-state land sales. 
Buyers’ rights upon violation, 
§44-3-8. 
Time-share projects. 
Annual reports filed by exchange 
companies. 

Use, delivery or publication by 
developer of information, 
§44-3-173. 

Exchange companies. 

Annual reports filed by exchange 
companies, §44-3-173. 

False advertising prohibited. 

Liability for publication, §44-3-185. 

Transfers to minors. 
Custodian. 

Breach of custodial powers and 

duties, §44-5-123. 
Minor. 

Fault required for personal liability, 

§44-5-127. 
Third persons. 

Dealings with person purporting to 
act in capacity of custodian, 
§44-5-126. 

Trover. 
Defendant’s liability. 

Destruction of or injury to property, 
§44-12-157. 

Veterinarians. 
Liens. 


Treatment, board or care of animals. 


Sale or disposal of animal, 
§44-14-491. 

Criminal liability under code 
section, §44-14-494. 

No liability under cruelty to 
animal provisions, 
§44-14-494., 

Water rights. 
Nonnavigable streams. 
Construction of dams or canals, 
§44-8-4, 


LIABILITY INSURANCE. 
Condominiums. 
Associations to obtain insurance 
coverages, §44-3-107. 


LICENSES. 
Towed vehicles. 
Removal of improperly parked cars or 
trespassing personal property. 
License to engage in private 
trespass towing, §44-1-13. 


LIENS. 

Abandoned mobile homes. 
Foreclosure of liens, §44-7-115. 
Intact homes, landowner liens, 

§44-7-113. 

Acceptors. 

Priorities, §44-14-400. 

Satisfaction, §44-14-405. 

Actions. 

Health care facility medical practice 
lien on action for cost of care and 
treatment. 

Covenant not to bring action, 
release, settlement, etc. 

Effect, §44-14-473. 

Enforcement of lien by action for 
damages, §44-14-473. 

Independent right of action 
prohibited, §44-14-476. 

Pawnbrokers’ liens. 

Interference with lien on pledged 
goods, §44-14-403. 

Adverse possession. 

Notice of instrument creating lien. 

Effect on prescription, §44-5-176. 

Affidavits. 

Foreclosure of liens on personalty, 
§44-14-550. 

Health care facility medical practice 
lien on action for cost of care and 
treatment. 

Persons consummating. 

Covenant not to bring action, 
release or settlement, 
§44-14-473. 

False swearing in affidavit, 
§44-14-477. 

Livery stable keeper’s lien by 
describing and recording amount 
due, §44-14-407. 

Agricultural liens. 

Landlords’ crop liens, §§44-14-340 to 
44-14-349. 
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LIENS —Cont’d 
Aiding and abetting. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-9, 

Conviction not dependent upon 
principal’s conviction, §44-14-9. 
Venue, §44-14-9. 
Animal boarders. 

Veterinarians and boarders of animals 

lien, §§44-14-490 to 44-14-494. 
Assignments, §44-14-324. 

Evidences of indebtedness secured by 

lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


Rights of assignee, §44-14-324. 
Auctions. 
Depositories of involuntary, gratuitous 
or naked deposits. 
Sale of property at public auction, 
§44-14-411. 
Jewelers’ lien sale after one year. 
Public auction before courthouse, 
§44-14-432. 
Bad checks. 
Face amount of check or merchandise 
delivered, §44-14-516. 
Bailees’ liens, §44-14-400. 
For hire bailees of labor and service. 
Special lien, §44-14-409. 
Effect of delivery of parts, 
§44-14-409. 
Priorities, §44-14-400. 
Bankruptcy proceedings. 
Recording of petition, decree or order, 
§44-14-590. 
Failure to record. 

Effect as to bona fide purchaser or 
real property lienor, 
§44-14-591. 

Fees, §44-14-590. 
Bills of sale to secure debt. 
Grantor’s right to reconvey. 
Effect of lien against, §44-14-66. 
Boarders of animals. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Boats and other watercraft. 
Officers and employees on watercraft, 

§44-14-510. 


Officially established liens, §44-14-320. 


Bonds for title. 
Judgment on debt given for purchase 
money, §44-14-321. 


LIENS —Cont’d 
Bonds, surety. 
Foreclosure of liens on personalty. 

Bond by defendant for possession, 
§44-14-550. 

Judgment on replevy bonds, 
§44-14-551. 

Burden of proof. 
Removal of encumbered property to 
hinder, delay or prevent levy. 

Shifting of burden upon entry of 
nulla bona, §44-14-11. 

Cattle. 
Officially established liens, §44-14-320. 
Offspring of blooded or imported bull 
for services of bull, §44-14-511. 
Certain liens established. 
Enumeration, §44-14-320. 
Checks. 
Bad checks. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 

Stop order payments. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 

Commercial real estate broker liens, 

§§44-14-600 to 44-14-605. 

Broker. 

Defined, §44-14-601. 
Citation of act, §44-14-600. 
Client. 

Defined, §44-14-601. 
Commercial real estate. 

Broker’s compensation, §44-14-602. 

Defined, §44-14-601. 
Compensation of broker, §44-14-602. 
Conveyance. 

Defined, §44-14-601. 

Escrow to release claim for liens. 

Completion of transaction or 
conveyance, §44-14-604. 

Invalid liens, §44-14-605. 
Priority of liens, §44-14-603. 
Real estate. 

Defined, §44-14-601. 

Real estate closing or conveyance. 

Release of claim for lien, §44-14-604. 
Recording of liens. 

Prior recorded liens, §44-14-608. 
Release of lien, §44-14-605. 
Satisfaction of lien, §44-14-605. 
Short title, §44-14-600. 
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LIENS —Cont’d 
Compromise and settlement. 

Health care facility medical practice 
lien, actions for care and 
treatment costs. 

Effect, §44-14-473. 

Settlements before entry into 

hospital. 
Effect of part on, §44-14-475. 

Concealing encumbered property to 

hinder levy, §§44-14-8 to 44-14-11. 
Condominiums, §44-3-95. 

Assessments, §44-3-109. 


Extinguishment of lien for assessment. 


Failure of association to furnish 
statement of past due or unpaid 
assessments, §44-3-109. 

Foreclosure, §44-3-95. 
Lien for assessment, §44-3-109. 
Judgments against associations 


arising from tort action, §44-3-106. 


Leasehold condominiums, §44-3-86. 
Recordation, §44-3-74. 
Release, §44-3-95. 
Subcondominiums. 
Effect of certain liens, §44-3-117. 
Subsequent to creation of 
condominiums, §44-3-95. 
Termination of condominium. 
Transfer of liens, §44-3-98. 
Withdrawal of submitted property. 
Transfer of liens, §44-3-99. 
Contractors. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


Officially established liens, §44-14-320. 


Conveyances to secure debt. 
Grantor’s right to reconvey. 
Effect of liens against, §44-14-66. 
Covenants not to bring actions. 
Health care facility medical practice 
lien, actions for care and 
treatment costs. 
Effect, §44-14-473. 
Criminal law and procedure. 
Costs of prosecution against convicted 
offender. 
State to hold lien upon all property, 
§44-5-210. 
Crop liens. 
Landlords, §§44-14-340 to 44-14-349. 


LIENS —Cont’d 
Cruelty to animals. 
Veterinarians and boarders of animals 
lien. 
Disposal of animal. 
No liability for cruelty to animals, 
§44-14-494., 
Damages. 

Foreclosure of liens on personalty, 
§44-14-550. 

Foreclosure of liens on realty, 
§44-14-530. 

Health care facility medical practice 
lien, actions for care and 
treatment costs, §44-14-473. 

Date. 
Rank according to, §44-14-323. 
Deceit as to existence of lien, 
§44-14-12. 
Deeds of trust. 

Enforcement of rights of trustees and 
holders. 

Judgment as lien, §44-14-124. 
Definitions. 

Bad check, §44-14-516. 

Health care facility medical practice 
lien on action for cost of care and 
treatment. 

Actions accruing to injured persons 
for costs of care and treatment 
of injuries, §44-14-470. 

Mechanics and materialmen, 
§44-14-360. 

Depositories’ liens, §44-14-401. 

For hire depositories, §44-14-402. 

Involuntary, gratuitous or naked 
depositories, §44-14-410. 

Authorization to open packages, 
§44-14-410. 
Limitation of actions. 
Sale of property at public auction. 
Claims of owners, §44-14-412. 
Notice of sale, §44-14-411. 
Notice to owner, §44-14-410. 
Repossessors of motor vehicles. 
Intent to dispose of personal 
property, §44-14-411.1. 
Repossessors of motor vehicles, 
§44-14-411.1. 
Disposition of personal property, 
§44-14-411.1. 
Disposition of proceeds, 
§44-14-412. 
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LIENS —Cont’d 
Depositories’ liens —Cont’d 
Involuntary, gratuitous or naked 
depositories —Cont’d 
Repossessors of motor vehicles 
—Cont’d 
Disposition of personal property 
—Cont’d 
One-year limitation for claims of 
owner, §44-14-412. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 

Loss by surrender to debtor of 
property, §44-14-401. 

Priorities, §44-14-401. 

Die, molds, forms, and patterns. 

Molders’ liens, §§44-12-320 to 
44-12-322. 

Application of provisions, 
§44-12-322. 

Conflicting provisions, §44-12-322. 

Creation, §44-12-320. 

Notice, §§44-12-320, 44-12-321. 
Disposing of encumbered property 
to hinder levy, §§44-14-8 to 

44-14-11. 
Distress warrants. 

Landlord and tenant generally, 

§§44-7-70 to 44-7-82. 
Dockets. 
Clerk to keep docket for filing 
instruments for record, §44-2-2. 
Enumeration of liens established, 
§44-14-320. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 

Creation, §44-14-460. 

Cumulative remedies for satisfaction, 
§44-14-466. 

Foreclosure, §44-14-462. 

Loss upon delivery of equipment to 
person for whom service or repair 
performed, §44-14-461. 

Priority, §44-14-462. 

Retention of possession, §44-14-460. 

Sale of goods after 60 days, 
§44-14-463. 

Disposition of proceeds, §44-14-465. 
Notice, §44-14-464. 
Establishment. 
Enumeration, §44-14-320. 


LIENS —Cont’d 
Evidences of indebtedness. 

Transfers and assignments of 
evidences secured by lien, 
§44-14-325. 

Effect as transfer of lien, §44-14-326. 

Exemptions from levy and sale. 

Constitutional exemptions, §§44-13-1 
to 44-13-87. 

Sale of property for reinvestment. 

Liens divested and transferred to 
newly acquired property, 
§44-13-16. 

Statutory exemptions. 

General provisions, §§44-13-100 to 
44-13-108. 

Existence. 
Deceit as to existence, §44-14-12. 
Factors, §44-14-400. 

Attachment to proceeds, §44-14-404. 

Extent, §44-14-404. 

Priorities, §44-14-400. 

Satisfaction, §44-14-405. 

False swearing. 

Health care facility medical practice 
lien, actions for care and 
treatment costs. 

Affidavits by persons consummating 
settlements, releases, etc., 
§44-14-477. 

Federal superfund amendments and 

reauthorization act of 1986. 

Filing liens imposed under, 
§44-14-517. 

Federal tax lien registration, 

§§44-14-570 to 44-14-574. 

Certificates affecting tax liens. 

Duties of filing officers, §44-14-573. 

When entitled to be filed, 
§44-14-572. 

Certification by secretary of treasury. 

Notices and certificates, §44-14-572. 

Discharge. 

Filing, §44-14-573. 

Duties of filing officers, §44-14-573. 

Fees, §44-14-574. 

Filing. 

Federal tax liens, §44-14-573. 

Liens on realty and personalty, 
§44-14-571. 

Notices of liens. 

Duties of filing officers, §44-14-573. 

Filing, §44-14-571. 

When entitled to be filed, 
§44-14-572. 
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LIENS —Cont’d 
Federal tax lien registration —Cont’d 
Purposes of part, §44-14-570. 
Fees. 
Federal tax lien registration, 
§44-14-574. 
Hospitals, nursing homes, traumatic 
burn care or physician practice. 

Actions accruing to injured persons 
for costs of care and treatment 
of injuries. 

Filing of verified statement, 
§44-14-471. 
Fire departments. 
Officially established liens, §44-14-320. 
Foreclosures. 
Equipment repair lien, §44-14-462. 
Landlords’ crop liens. 

Special lien for rent in favor of 
transferee of rent contract, 
§44-14-345. 

Laundries’, cleaners’ and tailors’ liens, 
§44-14-452. 
Personal property. 

Affidavit, §44-14-550. 

Authorization of foreclosure, 
§44-14-550. 

Bond by defendant for possession, 
§44-14-550. 

Damages, §44-14-550. 

Demand, §44-14-550. 

Forfeiture of lien, §44-14-550. 

Judgment on replevy bond, 
§44-14-551. 

Limitation of action, §44-14-550. 

Manner, §44-14-550. 

Notice, §44-14-550. 

Petition for full hearing, §44-14-550. 

Petition for probable cause hearing, 
§44-14-550. 

Possession by defendant, §44-14-550. 

Probable cause hearing, §44-14-550. 

Real property. 

Attachment of lien, §44-14-530. 

Damages, §44-14-530. 

Delivery of possessions. 

Effect, §44-14-530. 

Judicial sale. 

Proceeds, §44-14-530. 

Manner of foreclosure, §44-14-530. 

Right of transferee to foreclose, 
§44-14-531. 

Trial, §44-14-530. 

Forfeitures. 
Foreclosure of liens on personalty, 
§44-14-550. 


LIENS —Cont’d 
Fraud. 

Deceiving as to existence, §44-14-12. 
Hazardous materials and waste. 

Discharge of hazardous materials. 

Hazardous waste trust fund. 

Debt to state for expenditures 

from. 
Officially established liens, 
§44-14-320. 
Health care facilities. 

Actions for costs of care and treatment 
of injuries, §§44-14-470 to 
44-14-477. 

Affidavits for settlements, releases 
or covenants not to sue, 
§44-14-473. 

False swearing, §44-14-477. 
Attorneys’ fees, §44-14-473. 
Covenant not to bring action, 

release, settlement, etc., 
§44-14-478. 

Definitions, §44-14-470. 

Duties of clerks of superior court, 
§44-14-472. 

Enforcement of lien by action for 
damages, §44-14-473. 

Exemptions from part, §44-14-474. 

Failure to perfect, §44-14-471. 

False swearing. 

Affidavits, settlements, releases or 

covenant not to sue, 


§44-14-477, 
Fee. 
Filing of verified statement, 
§44-14-472, 


Generally, §44-14-470. 
Hospital lien book. 
Duty of clerk to provide, 
§44-14-472, 
Independent right of action 
prohibited, §44-14-476. 
Limitation on action to enforce lien, 
§44-14-473. 
No independent right of action, 
§44-14-476. 
Notice of claim or lien, §44-14-471. 
Perfecting lien, §44-14-471. 
Settlement before entry into 
hospital. 
Effect of part on, §44-14-475. 
Time for filing, verified statement, 
§44-14-471. 
Verified statements. 
Fees, §44-14-472. 
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LIENS —Cont’d 
Health care facilities —Cont’d 
Actions for costs of care and treatment 
of injuries —Cont’d 
Verified statements —Cont’d 
Filing in order to perfect, 
§44-14-471. 
Hearings. 
Foreclosure of liens on personalty. 


Probable cause hearings, §44-14-550. 


Hiding encumbered property to 
hinder levy, §§44-14-8 to 44-14-11. 
Hogs. 


Officially established liens, §44-14-320. 


Offspring of boar for services of boar, 
§44-14-511. 
Horses. 


Officially established liens, §44-14-320. 


Offspring of stallion or jack for service 
of stallion or jack, §44-14-511. 
Hotels and other transient lodging 
places. 


Officially established liens, §44-14-320. 


Humane societies. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Jewelers’ lien for repairs, §44-14-430. 


Officially established liens, §44-14-320. 


Sale after one year, §44-14-430. 
Display of sign as to intention to 
sell, §44-14-434. 
Disposition of proceeds, §44-14-433. 
Disposition of residue, §44-14-433. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 
Judgments. 
Debt given for purchase money, 
§44-14-321. 
Foreclosure of liens on personalty. 
Replevy bonds, §44-14-551. 
Judicial sales. 
Foreclosure of liens on realty. 
Proceeds of, §44-14-530. 
Kennels. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Laborers’ liens, §§44-14-380 to 
44-14-382. 
Bona fide purchasers. 
Lien not to exist against, 
§44-14-382. 


LIENS —Cont’d 

Laborers’ liens —Cont’d 
Completion of contract for labor. 

When liens arise, §44-14-382. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Laborers at mills, §44-14-514. 
Officially established liens, §44-14-320. 
Priorities. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special liens, §44-14-381. 
Products of labor. 

Special lien upon, §44-14-381. 
Property of employers. 

General lien upon, §44-14-380. 
Special liens, §44-14-381. 
When liens arise, §44-14-382. 

Landlord and tenant. 

Crops paid as rent by tenant. 

Exemptions from liens against 
tenant, §44-7-17. 

Distress warrants. 

General provisions, §§44-7-70 to 
44-7-82. 

Officially established liens, §44-14-320. 
Removal of encumbered property to 
hinder, delay or prevent levy. 

Generally, §§44-14-8 to 44-14-11. 

Landlords’ crop liens, §§44-14-340 to 

44-14-349. 

Corn. 

Unlawful purchase from tenant or 
laborer after notice of no right 
to sell, §44-14-347. 

Cotton. 

Unlawful purchase from tenant or 
laborer after notice of no right 
to sell, §44-14-347. 

Distress warrant. 

Enforcement of special lien for rent 

by, §44-14-343. 
Enforcement. 

Special lien for rent on crops grown, 

§44-14-342. 
Distress warrant, §44-14-343. 
False information as to liens, 
§44-14-346. 
Foreclosure by transferee. 

Special lien for rent in favor of 
transferee of rent contract, 
§44-14-344. 

Furnishing supplies and equipment, 
§44-14-340. 

Giving false information as to liens, 

§44-14-346. 
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LIENS —Cont’d 


Landlords’ crop liens —Cont’d 
General lien on tenant’s property, 
§44-14-341. 
Date, §§44-14-341, 44-14-342. 
Priorities, §44-14-342. 
Manufactured and mobile homes. 
Priority of liens affecting, 
§44-14-349. 
Notice that tenant or laborer has no 
right to sell. 
Unlawful purchase of corn or cotton 
from after notice, §44-14-347. 
Priorities. 
General lien on tenant’s property, 
§§44-14-341, 44-14-342. 
Lien for furnishing supplies and 
equipment, §44-14-340. 
Special lien for rent on crops grown, 
§44-14-341. 
Purchase of corn or cotton from tenant 
or laborer. 
Unlawful purchase after notice of no 
right to sell, §44-14-347. 
Sale of corn or cotton. 
Unlawful purchase from tenant or 
laborer after notice of no right 
to sell, §44-14-347. 
Sale of farm products. 
Unlawful sale on which lien exists, 
§44-14-348. 
Special lien for rent on crops grown, 
§44-14-341. 
Date, §44-14-342. 
Distress warrant. 
Enforcement by, §44-14-343. 
Enforcement, §44-14-342. 
Distress warrant, §44-14-343. 
In favor of transferee of rent 
contract, §44-14-344. 
Foreclosure by transferee, 
§44-14-345. 
Priorities, §44-14-341. 
Supplies and equipment, §44-14-340. 
False information as to liens, 
§44-14-346. 
Transferee of rent contract. 
Special lien for rent in favor of, 
§44-14-344. 
Foreclosure, §44-14-345. 
Unlawful purchases of corn or cotton, 
§44-14-347. 
Unlawful sales of farm products, 
§44-14-348. 
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Landlords’ general lien on tenant’s 


property, §44-14-341. 
False information as to lien, 
§44-14-346. 
Priority and date, §44-14-342. 


Land registration. 


Cancellation, §44-2-136. 
Form of request to cancel, §44-2-250. 
Refusal to authorize, §44-2-136. 
Form of notation, §44-2-248. 
Freeing land from further registration. 
Effect of liens noted on title register, 
§44-2-144. 
Inclusion of liens in decrees, §44-2-82. 
Judgments against assurance fund. 
Liability of other defendants to fund. 
Enforcement of lien of judgment, 
§44-2-195. 
Notation of lien or encumbrance on 
certificate of title, §44-2-126. 
Registered encumbrances, rights 
and adverse claims, §44-2-127. 
Notation on title register, §44-2-143. 
Obtaining notations in title register, 
§44-2-135. 


Laundries, cleaners and tailors. 


Attachment to articles after delivery 
made, §44-14-451. 

Creation, §44-14-450. 

Cumulative effect of remedies for 
satisfaction, §44-14-456. 

Enforcement, §44-14-451. 

Foreclosure, §44-14-452. 

Notice of sale, §44-14-454. 

Officially established liens, §44-14-320. 

Priority, §44-14-452. 

Proceeds. 

Disposition of proceeds, §44-14-455. 
Retention of possession, §44-14-451. 
Sale of goods after 90 days, 

§44-14-453, 

Disposition of proceeds, §44-14-455. 
Sale of goods within 120 days where 
notice provided, §44-14-453. 

Disposition of proceeds, §44-14-455. 


Limitation of actions. 


Foreclosure of liens on personalty, 
§44-14-550. 

Health care facility medical practice 
lien on action for care and 
treatment. 

Action to enforce lien, §44-14-473. 

Jewelers’ lien sale after one year. 

One-year limitation for claims of 
owner, §44-14-433. 


INDEX 


LIENS —Cont’d 
Lis pendens notice. 
Article not to affect or alter laws with 
respect to, §44-14-613. 
Livery stable keepers, §44-14-406. 
Describing and recording amount due, 
§44-14-407. 
Enforcement, §44-14-407. 
Priorities, §44-14-406. 
Retention of possession, §44-14-406. 
Satisfaction, §44-14-408. 
Livestock. 


Officially established liens, §44-14-320. 


Offspring of stallions, jacks or blooded 
or imported bulls or boars. 
Services rendered, §44-14-511. 
Livestock sales barns. 
Veterinarians and boarders of animals 
lien, §§44-14-490 to 44-14-494. 
Lumber, stocks or logs. 
Hauling, §44-14-512. 
Mechanics and materialmen. 
General provisions, §§44-14-360 to 
44-14-369. 
Mortgages. 


Officially established liens, §44-14-320. 


Transfers and assignments of 
mortgage notes secured by lien, 
§44-14-325. 


Effect as transfer of lien, §44-14-326. 


Motor vehicles. 

Repossessors as involuntary, 
gratuitous or naked depository, 
§44-14-411.1. 

Disposition of personal property, 
§44-14-411.1. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 
Nonconforming liens, §44-14-320. 
Notes. 

Transfers and assignments of 
evidences of indebtedness secured 
by lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


Notice. 
Depositories of involuntary, gratuitous 

or naked deposits. 

Owners, §44-14-410. 

Repossessors of motor vehicles. 
Disposition of personal property, 

§44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 


LIENS —Cont’d 
Notice —Cont’d 
Equipment repair lien. 
Sale, §44-14-464. 

Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Foreclosure of liens on personalty, 

§44-14-550. 
Hospitals, nursing homes, traumatic 
burn care or physician practice. 
Actions accruing to injured persons 
for costs of care and treatment 
of injuries. 
Filing of claim or lien, §44-14-471. 
Jewelers’ lien sale after one year, 
§44-14-431. 
Laundries’, cleaners’ and tailors’ liens. 
Sales, §44-14-454. 
Veterinarians and boarders of animals 
lien, §44-14-491. 
Notice of commencement. 
Mechanics’ and materialmen’s liens, 
§44-14-361.5. 
Notice of real estate settlement. 
Settlement conveying interest in real 
estate or creating lien on. 
Filing and recording, §44-2-30. 
Nulla bona. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Entry, §44-14-11. 
Shifting of burden of proof upon 
entry, §44-14-11. 
One’s own property, §44-6-3. 
Pawnbrokers, §44-14-400. 
Action for interference of lien on 
pledged goods, §44-14-403. 
Pledged goods, §44-14-403. 
Priorities, §44-14-400. 
Redemption of goods after maturity 
date, §44-14-403. 
Satisfaction, §44-14-408. 
Personal property. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Foreclosure. 
Affidavit, §44-14-550. 
Authorization of foreclosure, 
§44-14-550. 
Bond for possession by defendant, 
§44-14-550. 
Damages, §44-14-550. 
Demand, §44-14-550. 
Forfeiture of lien, §44-14-550. 
Judgment on replevy bonds, 
§44-14-551. 
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LIENS —Cont’d 
Personal property —Cont’d 
Foreclosure —Cont’d 
Limitation of actions, §44-14-550. 
Manner, §44-14-550. 
Notice, §44-14-550. 
Petition for full hearing, §44-14-550. 
Petition for probable cause hearing, 
§44-14-550. 
Possession of property, §44-14-550. 
Probable cause hearing, §44-14-550. 
Mechanics’ and materialmen’s liens. 
Special liens on personal property, 
§44-14-363. 
Petitions. 
Foreclosure of liens on personalty. 
Probable cause hearings and full 
hearings, §44-14-550. 
Nonconforming liens. 
Ex parte petition for order to remove 
from record, §44-14-320. 
Physician practice, §§44-14-470 to 
44-14-477. 
Pigs. 
Officially established liens, §44-14-320. 
Offspring of boar for services of boar, 
§44-14-511. 
Planing mills, §44-14-513. 
Articles furnished sawmills, 
§44-14-515. 
Laborers, §44-14-514. 
Officially established liens, §44-14-320. 
Prescription. 
Notice of instrument creating lien. 
Effect on prescription, §44-5-176. 
Priorities. 
Articles furnished to sawmills, 
§44-14-515. 
Depositories’ liens, §44-14-401. 
Equipment repair lien, §44-14-462. 
Judgment on debt given for purchase 
money, §44-14-321. 
Laborers’ liens. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
Landlords’ crop liens. 
Furnishing supplies and equipment, 
§44-14-340. 
Special lien for rent on crops grown, 
§44-14-341. 
Landlords’ general lien on tenant’s 
property, §§44-14-341, 44-14-342. 
Laundries’, cleaners’ and tailors’ liens, 
§44-14-452. 


LIENS —Cont’d 
Priorities —Cont’d 
Livery stable keeper’s lien, §44-14-406. 
Offspring of stallion, jack, bull or boar 
for services, §44-14-511. 
Pawnbrokers’, factors’, bailees’ and 
acceptors’ liens, §44-14-400. 
Rank according to date, §44-14-323. 
Real estate broker liens, §44-14-603. 
Watercraft officers and employees lien, 
§44-14-510. 
Prisons and prisoners. 
Costs of prosecution against convicted 
offender. 
State to hold lien upon all property, 
§44-5-210. 
Property owners’ associations. 
Assessments against lot owners, 
§44-3-232. 
Protection of liens without notice 
against unrecorded liens, §44-2-4. 
Publication. 
Jeweler’s lien sale after one year, 
§44-14-431. 
Purchase of lien on own property 
and enforcement, §44-6-3. 
Rank according to date, §44-14-323. 
Real estate brokers. 
Commercial real estate broker lien, 
§§44-14-600 to 44-14-605. 
Real property. 
Bankruptcy petitions, decrees or 
orders. 
Recording. 
Effect of failure to record on lienor 
of real property, §44-14-591. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Foreclosure. 
Attachment of lien, §44-14-530. 
Damages, §44-14-530. 
Delivery of possession, §44-14-530. 
Judicial sale. 
Proceeds, §44-14-530. 
Manner, §44-14-530. 
Right of transferee to foreclose, 
§44-14-531. 
Trial, §44-14-530. 
Judgment on debt given for purchase 
money, §44-14-321. 
Mechanics’ and materialmen’s liens, 
§§44-14-360 to 44-14-369. 
One’s own property, §44-6-3. 
Purchase of lien on own property and 
enforcement, §44-6-3. 
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LIENS —Cont’d 

Real property —Cont’d 

Vendor’s equitable lien. 

Abolished, §44-14-322. 

Recordation. 

Bankruptcy petitions, decrees or 
orders, §§44-14-590, 44-14-591. 

Livery stable keeper’s lien by 
describing and recording amount 
due, §44-14-407. 

Mechanics’ and materialmen’s liens, 
§§44-14-368, 44-14-364. 

Offspring of stallion, jack, bull or boar 
for services, §44-14-511. 

Unrecorded liens. 

Protection of liens without notice 
against, §44-2-4. 

Redemption. 

Pawnbrokers’ liens. 

Redemption of goods after maturity 
date, §44-14-403. 

Releases. 

Health care facility medical practice 
lien on action for care and 
treatment costs. 

Effect, §44-14-478. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 

Burden of proof. 

Shifting upon entry of nulla bona, 
§44-14-11. 

Conviction not dependent upon 
principal’s conviction, §44-14-9. 

Criminal penalty, §44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant having no permanent 
abode, §44-14-10. 
Nulla bona. 
Entry, $44-14-11. 

Search for property. 

Defendant having no permanent 
abode, §44-14-10. 

Venue, §44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant having no permanent 
abode, §44-14-10. 

Removal of nonconforming liens, 
§44-14-320. 

Rent. 

Transfers and assignments of rent 
note secured by lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


LIENS —Cont’d 
Sales. 
Depositories of involuntary, gratuitous 
or naked deposits, §44-14-411. 
Disposition of proceeds, §44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 
Repossessors of motor vehicles. 
Disposition of personal property, 
§44-14-411.1. 
Equipment repair lien. 
After 60 days, §44-14-463. 
Disposition of proceeds, 
§44-14-465. 
Notice, §44-14-464. 
Jewelers’ lien sale after one year, 
§44-14-430. 
Display of sign as to intention to 
sell, §44-14-434. 
Disposition of proceeds and residue, 
§44-14-438. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 

Laundries’, cleaners’ and tailors’ liens. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
Notice, §44-14-454. 

Within 120 days where notice 
provided, §44-14-453. 
Veterinarians and boarders of animals 
lien. 
Sale or disposal of animal, 
§44-14-491. 
Disposition of proceeds, 
§44-14-492. 
No liability for cruelty of animal, 
§44-14-494. 
Sawmills. 
Articles furnished to sawmills, 
§44-14-515. 

In favor of planing mills, §44-14-513. 

Laborers at mills, §44-14-514. 

Officially established liens, §44-14-320. 

Search for property. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Defendant without permanent 
abode, §44-14-10. 
Settlement conveying interest in 
real estate or creating lien on. 

Notice of real estate settlement. 

Filing and recording, §44-2-30. 


1057 


INDEX 


LIENS —Cont’d 
Sharecroppers. 

Landlords’ crop liens, §§44-14-340 to 

44-14-349. 
Stables. 

Veterinarians and boarders of animals 

lien, §§44-14-490 to 44-14-494. 
Superfund amendments and 
reauthorization act of 1986. 

Filing liens imposed under, 

§44-14-517. 
Superior court clerks. 

Health care facility medical practice 
lien on action for cost of care and 
treatment. 

Duties of clerk, §44-14-472. 
Swine. 


Officially established liens, §44-14-320. 


Offspring of boar for services of boar, 

§44-14-511. 
Tailors. 

Laundries, cleaners and tailors, 

§§44-14-450 to 44-14-456. 
Tax liens. 

Federal tax lien registration, 
§§44-14-570 to 44-14-574. 

Local government liens for taxes. 

Officially established liens, 
§44-14-320. 

State and local government liens for 

taxes. 
Officially established liens, 
§44-14-320. 
Tenants in common. 
Unequal shares of rents or profits. 
Claim for indebtedness superior to 
liens held by third persons, 
§44-6-122. 
Timber, §§44-14-512 to 44-14-515. 
Time-shares. 

Developer’s financial records of 
payments made to holders of, 
§44-3-188. 

Developer’s underlying blanket liens. 

Protection of purchasers from, 
§44-3-189. 

Purchaser free of liens affecting, 

§44-3-180. 
Transfers. 

Assignment, §44-14-324. 

Evidences of indebtedness secured by 
lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


Trial. 
Foreclosure of liens on realty, 
§44-14-530. 


LIENS —Cont’d 

Trover. 

Effect of first lien pending payment of 
judgments, §44-12-155. 

Purchase money contracts. 

Setoff and recoupment in action 
involving, §44-12-154. 

Trust deeds. 

Enforcement of rights of trustees and 
holders. 

Lien of judgment, §44-14-124. 

Vendor’s equitable lien. 

Abolished, §44-14-322. 

Venue. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 

Vessels. 

Officers and employees on watercraft, 
§44-14-510. 

Veterinarians and boarders of 
animals lien, §§44-14-490 to 
44-14-494. 

Generally, §44-14-490. 

Necessity of other legal proceeding, 
§44-14-493. 

Notice to owner, §44-14-491. 

Retention of possession, §44-14-490. 

Sale or disposal of animal, §44-14-491. 

Disposition of sale proceeds, 
§44-14-492. 

No liability for cruelty to animals, 
§44-14-494. 

Watercraft officers and employees, 
§44-14-510. 

Workers’ compensation. 

Health care facilities medical practice 
liens, actions for care and 
treatment costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 


LIFE ESTATES, §§44-6-80 to 44-6-90. 
Bonds, surety. 
Sale of life estate in personalty. 
Demand for bond by purchaser, 
§44-6-88. 
Resale of property upon failure of 
purchaser to give bond, 
§44-6-88. 
Creation of life estate. 
How and in what property estate 
created, §44-6-82. 
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LIFE ESTATES —Cont’d 
Crops. 

Entitlement to emblements. 

Estate terminated by act of someone 
other than tenant for life, 
§44-6-85. 

Deeds. 
Creation of life estates, §44-6-82. 
Destruction of property on being 
used. 

Life estate cannot be created in 
property, §44-6-82. 

Duties of life tenant, §44-6-83. 
Emblements. 

Entitlement of life tenant. 

Estate terminated by act of someone 
other than tenant for life, 
§44-6-85. 

Estates for years. 

General provisions, §§44-6-100 to 
44-6-106. 

Estates tail created by implication. 

Life estate to first taker with 
remainder over in fee, §44-6-24. 

Expressed agreements. 

Creation of life estates, §44-6-82. 

Forfeitures. 

Forfeitures of interest to 
remainderman. 

Want of care or willful commission 
of acts, §44-6-83. 

Fraudulent removal of personalty 
beyond state by life tenant, 
§44-6-89. 

Sale of estate by life tenant. 

No forfeiture resulting, §44-6-87. 

Fraud. 

Removal of personalty beyond state by 
life tenant by fraud. 

Forfeiture of interest, §44-6-89. 

Full use and enjoyment of property. 

Rights of life tenant, §44-6-83. 

Increase of property ownership, 
§44-6-84. 
Jurisdiction. 

Judges of superior courts as to life 

estates, §44-6-90. 
Leases. 

Rights of lessee upon termination of 

life estate, §44-6-86. 
Length of life estate, §44-6-81. 
Life of some other person or 

persons. 

Length of life estate, §44-6-81. 

Life of tenant. 
Length of life estate, §44-6-81. 


LIFE ESTATES —Cont’d 
Nature of life estates, §44-6-80. 
Ne exeat. 
Removal of personalty beyond state by 
life tenant. 
Writ to restrain, §44-6-89. 
Operation of law. 
Creation of life estates, §44-6-82. 
Ownership of increase of property, 
§44-6-84. 
Partition of realty by life tenants, 
§44-6-172. 
Conditions, §44-6-172. 
Cumulative effect to existing law, 
§44-6-174. 
Effect on other parties, §44-6-172. 
Guardian ad litem appointed for 
unborn remaindermen, 
reversioners or minors, §44-6-173. 
Service of notice of application, 
§44-6-173. 
Time to answer and plead, §44-6-173. 
Perishable property. 
Estate cannot be created in property 
destroyed on being used, §44-6-82. 
Permanent injury to remainder or 
reversion interest. 
Duty of life tenant not to commit acts, 
§44-6-83. 
Personal property. 
Removal of personalty beyond state by 
life tenant, §44-6-89. 
Forfeiture for fraudulently 
removing, §44-6-89. 
Writ of ne exeat to restrain, 
§44-6-89. 
Sale of estate in personalty. 
Demand for bond by purchaser, 
§44-6-88. 
Resale of property upon failure to 
give bond, §44-6-88. 
Preservation of estate. 
Duty of life tenant, §44-6-83. 
Protection of estate. 
Duty of life tenant, §44-6-83. 
Prudent man rule. 
Duty of life tenant to preserve and 
protect estate, §44-6-83. 
Remainders and reversions. 
Duties of life tenants as to remainder 
or reversion interest, §44-6-83. 
Forfeiture of interest to 
remainderman for want of care 
or willful commission of acts, 
§44-6-83. 
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LIFE ESTATES —Cont’d 
Remainders and reversions —Cont’d 
Extraordinary accumulation of corpus. 
Attachment to corpus to go to 
remainderman, §44-6-84. 
General provisions, §§44-6-60 to 
44-6-68. 
Legacy to life tenant. 
Effect of executor’s assent to on 
remainderman, §44-6-67. 
Partition of realty by life tenants, 
§§44-6-172 to 44-6-174. 
Possession at termination of life 
estate, §44-6-67. 
Removal of personalty beyond state by 
life tenant. 

Forfeiture or writ of ne exeat to 
restrain, §44-6-89. 

Sale of estate and personalty. 

Demand by remainder for bond by 
purchaser, §44-6-88. 

Rights of life tenant, §44-6-83. 
Sale of estate by life tenant. 
Purchaser acquires interest of life 
tenant, §44-6-87. 
Sale of estate in personalty. 
Demand for bond by purchaser, 
§44-6-88. 

Resale of property upon purchaser 

failing to give bond, §44-6-88. 
Stock and stockholders. 
Extraordinary accumulation of corpus. 

Issuance of new stock upon share of 

corporation. 
Attachment to corpus to go to 
remainderman, §44-6-84. 
Superior courts. 
Jurisdiction of judges as to life estates, 
§44-6-90. 
Termination. 
Emblements. 

Entitlement of life tenant when 
estate terminated by act of 
someone other than, §44-6-85. 

Possession by remainderman, 
§44-6-67. 
Rights of lessee upon, §44-6-86. 
Waste. 
Duty of life tenant not to commit acts 
permanently injuring remainder 
or reversion interest, §44-6-83. 
Duty of life tenant to preserve and 
protect estate, §44-6-83. 
Widowhood. 
Estates during widowhood deemed life 
estates, §44-6-80. 


LIFE ESTATES —Cont’d 
Wills. 
Creation of life estates, §44-6-82. 


LIFE INSURANCE. 
Abandonment of fund under 
presumed, §44-12-198. 
Exemptions from levy and sale. 
Statutory exemptions. 
Unmatured life insurance contracts, 
§44-13-100. 
Presumptions. 
When fund under policy presumed 
abandoned, §44-12-198. 
Transfers to minors. 
Creation and transfer of custodial 
property, §44-5-119. 
Custodian may invest in or pay 
premiums on, §44-5-122. 
Unclaimed property. 
When fund under policy presumed 
abandoned, §44-12-198. 


LIFE TENANCY. 
Life estates generally, §§44-6-80 to 
44-6-90. 


LIGHT EASEMENTS. 
Acquisition, §44-9-2. 


LIMITATION OF ACTIONS. 
Adverse possession generally, 
§§44-5-160 to 44-5-177. 
Bailments. 
Depository liens. 
Involuntary, gratuitous or naked 
deposits. 
Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 
Actions against sellers, §44-3-111. 
Conveyances to secure debt. 
Acceleration of maturity of 
indebtedness. 
Withdrawal of foreclosure 
proceedings after. 
Effect on running of statute, 
§44-14-85. 
Depositories’ liens. 
Involuntary, gratuitous or naked 
deposits. 
Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
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LIMITATION OF ACTIONS —Cont’d 
Foreclosures. 

Liens on personalty, §44-14-550. 
Georgia land sales act. 

Actions by buyers upon violation of 
article, §44-3-8. 

Gifts. 

Inter vivos gifts. 

Avoidance of gifts by persons subject 
to undue influence, §44-5-86. 
Hospitals. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 
Inter vivos gifts. 

Gifts by persons subject to undue 

influence. 
Avoidance, §44-5-86. 
Jewelers’ lien sales after one year. 

One-year limitation for claims of 
owner, §44-14-433. 

Land registration. 

Actions against assurance fund, 
§44-2-193. 

Tolling of limitations during 
disability, §44-2-193. 

Fraud or forgery in transaction or 
registration. 

Proceedings to attack or set aside, 
§44-2-137. 

Fraud or negligence arising out of acts 
of person or officer in connection 
with registration, §44-2-138. 

Liens. 

Foreclosure of liens on personalty, 
§44-14-550. 

Health care facility medical practice 
lien on action for care and 
treatment. 

Action to enforce lien, §44-14-473. 

Jewelers’ lien sale after one year. 

One-year limitation for claims of 
owner, §44-14-433. 
Mechanics’ and materialmen’s liens. 

Commencement of action for recovery 

of amount of claim, §44-14-361.1. 
Mortgages. 

Foreclosure after note barred by 
limitations, §44-14-43. 

Redemption of property by mortgagor, 
§44-14-42.1. 

Motor vehicle repossessors. 

Lien as involuntary, gratuitous or 
naked depository of personalty 
found in vehicle. 

One-year limitation for claims of 
owner, §44-14-412. 


LIMITATION OF ACTIONS —Cont’d 
Nursing homes. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 
Partition. 

Setting aside judgment by parties 
under disabilities, absent or not 
notified, §44-6-171. 

Personal property. 

Foreclosure of liens on personalty, 

§44-14-550. 
Subdivisions. 
Sale of subdivided land. 
Actions by buyers upon violation of 
article, §44-3-8. 
Time shares, §44-3-184. 
Tolling. 

Actions against land registration 
assurance fund. 

Persons under disability, §44-2-193. 
Traumatic burn care medical 
practices. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 
Unclaimed property. 
Claims for property paid or delivered. 
Effect of periods of limitation, 
§44-12-228. 


LIS PENDENS NOTICE, §§44-14-610 
to 44-14-613. 
Attachment. 
Article not to affect or alter laws, 
§44-14-613. 
Compromise and settlement. 
Settlement indicated on face of lis 
pendens record, §44-14-612. 
Dismissal of actions. 
Indicated on face of lis pendens record, 
§44-14-612. 
Docket, §44-14-611. 
Effect of article on other laws, 
§44-14-618. 
Executions. 
Article not to affect or alter laws with 
respect to, §44-14-613. 
Fees. 
Recording fees, §44-14-611. 
Indexing of docket, §44-14-611. 
Judgments. 
Article not to affect or alter laws with 
respect to, §44-14-613. 
Final judgment indicated on face of lis 
pendens record, §44-14-612. 
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LIS PENDENS NOTICE —Cont’d 
Land registration. 
Cancellation, §44-2-136. 
Refusal to authorize, §44-2-136. 
Form of notice, §44-2-248. 
Notation on title register, §44-2-143. 
Liens. 
Article not to affect or alter laws with 
respect to, §44-14-613. 
Other laws. 
Effect of article on, §44-14-613. 
Recordation. 
Fees, §44-14-611. 
Necessity for operation as to real 
property, §44-14-610. 


LIVERY STABLE KEEPERS. 
Affidavits. 
Lien by describing and recording 
amount due, §44-14-407. 
Diligence, §44-12-76. 
Hirer of labor and services 
generally, §§44-12-71 to 44-12-74. 
Liens, §44-14-406. 
Describing and recording amount due, 
§44-14-407. 
Enforcement, §44-14-407. 
Priorities, §44-14-406. 
Retention of possession, §44-14-406. 
Satisfaction, §44-14-408. 
Recordation. 
Lien by describing and recording 
amount due, §44-14-407. 


LIVESTOCK. 
Liens. 
Officially established liens, §44-14-320. 
Offspring of stallions, jacks or blooded 
or imported bulls or boars. 
Services rendered, §44-14-511. 
Offspring of stallion, jack, bull or 
boar. 
Lien for service, §44-14-511. 
Recordation. 
Lien on offspring of stallion, jack, bull 
or boar for service, §44-14-511. 


LOANS. 
Actions. 
Cancellation by grantee upon payment 
in full. 
Failure to furnish cancellation, 
§44-14-3. 


LOANS —Cont’d 
Agents. 
Furnishing of cancellation by grantee 
upon payment in full. 

Liability of servicing agents or other 
to whom indebtedness paid, 
§44-14-3. 

Attorneys’ fees. 
Furnishing of cancellation by grantee 
upon payment in full. 

Failure to furnish, §44-14-3. 

Bailments. 
Loans of property, §§44-12-110 to 
44-12-120. 
Damages. 
Furnishing of cancellation by grantee 
upon payment in full. 
Failure to furnish, §44-14-3. 
Payment. 
Cancellation by grantee upon payment 
in full. 

Furnishing of cancellation, §44-14-3. 

Personal property. 
Bailments. 
Loans of property, §§44-12-110 to 
44-12-120. 
Revolving accounts. 
Furnishing of cancellation by grantee 
upon payment, §44-14-3. 
When debt considered paid in full, 
§44-14-3. 
Satisfaction. 
Furnishing of satisfaction or 
cancellation by grantee upon 
payment in full, §44-14-3. 


LOCAL GOVERNMENT. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Liens for taxes. 
Officially established liens, §44-14-320. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 
Taxation. 
Liens for taxes. 
Officially established liens, 
§44-14-320. 


LOGS AND LOGGING. 
Liens. 
Hauling logs, §44-14-512. 
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LOW WATER MARK. 

Riparian rights, §§44-8-5, 44-8-7. 

LUMBER. 

Lien for hauling lumber, stocks or 
logs, §44-14-512. 

Liens in favor of planing mills, 


§44-14-513. 
Sawmills. 
Liens in favor of planing mills, 
§44-14-513. 
M 
MACHINERY. 


Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 
Real property. 
Machinery not attached to realty not 
part of realty, §44-1-6. 


MACHINISTS. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


MAGAZINES. 
Georgia land sales act. 
Liability for contents of advertisement. 
Actual knowledge of falsity required, 
§44-3-8. 
Subdivisions. 
Sale of subdivided land. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity 
required, §44-3-8. 


MAGISTRATE COURTS. 
Foreclosures. 
Mortgages on personal property. 
Affidavit, §44-14-300. 
Defenses, §44-14-3038. 
Execution, §44-14-300. 
Hearings, §44-14-303. 
Jurisdiction. 
Maximum amount of mortgage, 
§44-14-300. 
Levy and sale, §44-14-302. 
Notice, §44-14-301. 
Venue, §44-14-300. 
Security interest on personal property. 
Jurisdiction, §44-14-231. 


MAGISTRATE COURTS —Cont’d 
Jurisdiction. 
Foreclosures. 
Mortgages on personal property. 
Maximum amount of mortgage, 
§44-14-300. 
Security interest on personal 
property, §44-14-231. 
Landlord and tenant. 
Dispossessory proceedings. 
Distress warrant proceedings. 
General provisions, §§44-7-70 to 
44-7-82. 
General provisions, §§44-7-49 to 
44-7-59. 
Personal property. 
Foreclosures. 
Defenses, §44-14-308. 
Execution, §44-14-300. 
Hearing, §44-14-303. 
Jurisdiction. 
Maximum of mortgage, 
§44-14-300. 
Levy and sale, §44-14-302. 
Mortgages on personal property. 
Affidavit, §44-14-300. 
Notice, §44-14-301. 
Security interest on personal 
property. 
Jurisdiction, §44-14-231. 
Venue, §44-14-300. 
Recordation. 
Magistrates authorized to attest, 
§44-2-15. 


MAILBOX RULE. 

Condominium conversion notice, 
§44-3-8. 

Foreclosure notice, §44-14-162.2. 


MAKER. 
Deeds. 
Estoppel. 
Recital in deed of receipt of 
purchase money. 
Maker not estopped from denying, 
§44-5-38. 
Signatures. 
Maker required to sign deed to land, 
§44-5-30. 
Deeds of trust. 
Enforcement of rights. 
Defense by maker, §44-14-121. 
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MAKER —Cont’d 
Deeds of trust —Cont’d 
Enforcement of rights —Cont’d 
Rights of trustees and holders. 
Death of maker. 
Action against maker’s personal 
representative, §44-14-122. 
Fee simple estates. 
Intention of maker of instrument 
controls, §44-6-21. 
Trust deeds. 
Affidavits. 
Enforcement of rights of trustees 
and holders. 
Defense by maker, §44-14-121. 
Enforcement of rights. 
Death of maker. 
Action against personal 
representative, §44-14-122. 
Defense by maker, §44-14-121. 


MALPRACTICE. 

Examiners of title, §44-2-46. 

Land registration. 
Examiners, §44-2-46. 


MANAGEMENT OF 
INSTITUTIONAL FUNDS. 

Prudent management of 
institutional funds act, §§44-15-1 
to 44-15-8. 


MANUFACTURED HOMES. 
Abandoned mobile homes, §§44-7-110 
to 44-7-119. 
Dispossessory proceedings by 
landlords. 
Removal of transportable housing. 
Subject to writ of possession, 
§44-7-59. 
Landlords’ crop liens. 
Priority of liens affecting 
manufactured and mobile homes, 
§44-14-349. 


MANUFACTURERS. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 


MAPS AND PLATS. 
Condominiums. 
Failure to follow, §44-3-85. 


MAPS AND PLATS —Cont’d 
Condominiums —Cont’d 
Reallocation of boundaries between 
units. 
Necessary to show altered boundary, 
§44-3-91. 
Recordation of plats, §§44-3-74, 
44-3-83. 
Subdivision of units. 
Preparation of plats necessary to 
show, §44-3-92. 
Land registration. 
Recordation and notation of intricate 
or complicated plats, §44-2-237. 
Railroads. 
Official map filed with superior court, 
§§44-5-165 to 44-5-167. 
Recordation. 
Clerks of superior courts, §44-2-26. 
Plats or copies of plats, §§44-2-25 to 
44-2-29. 
Superior court clerks of court. 
Railroads. 
Official railroad map to be filed with 
superior court, §§44-5-165 to 
44-5-167. 


MARBLE. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


MARRIAGE. 
Postmarital agreements. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 
Premarital agreements. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 
Remainders and reversions. 
Marriage of widow. 
Validity of limitations over, §44-6-68. 


MATERIALMEN’S LIENS. 
General provisions, §§44-14-360 to 
44-14-369. 
MAYOR. 
Land registration. 
Service upon municipality, §44-2-69. 
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MECHANICS. 
Hirer of labor or services. 
Bailments. 
Hiring. 
Labor or services, §§44-12-71 to 
44-12-74. 


MECHANICS’ AND 
MATERIALMEN’S LIENS, 
§§44-14-360 to 44-14-369. 

Actions for recovery of amount of 
claim. 

Commencement, §44-14-361.1. 

Affidavits. 

Nonpayment, §44-14-366. 

Release of lien on real estate on 
approval of bond. 

Real property bonds, §44-14-364. 

Aggregate amount of liens. 

Limitation, §44-14-361.1. 

Aircraft. 

Liens for labor, materials or contracts 
of indemnity, §44-14-518. 

Amendment of claim of lien, 
§44-14-361.1. 

Amount. 

Lien to include amount due and 
interest due on the principal, 
§44-14-361. 

Limitation on aggregate amount of 
liens, §44-14-361.1. 

Architects. 

Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 

Bonds, surety. 

Release of lien on real estate on 
approval of bond, §44-14-364. 

Real property bonds, §44-14-364. 
Waiver of lien upon bond in advance of 

furnishing labor, services or 
materials void, §44-14-366. 

Claims. 

Affidavits. 

Nonpayment, §44-14-366. 
Amendment, §44-14-361.1. 
Amount. 

Limitation on aggregate amount of 

liens, §44-14-361.1. 

Commencement of action for recovery, 
§44-14-361.1. 

Demand for filing, §44-14-361.4. 

Filing, §44-14-361.1. 

Demand for, §44-14-361.4. 
Forms, §44-14-361.1. 

Demand for filing, §44-14-361.4. 


MECHANICS’ AND 
MATERIALMEN’S LIENS 
—Cont’d 

Claims —Cont’d 

Limitation of actions. 

Commencement of action for 
recovery of amount of claim, 
§44-14-361.1. 

Notice, §44-14-361.1. 

Commencement of action, 
§44-14-361.1. 

Required statement, §44-14-367. 

Personal property. 
Special liens, §44-14-363. 
Preliminary notice of lien rights, 
§44-14-361.3. 

Cancellation or expiration, 

§44-14-361.4. 
Release upon payment. 

Affidavit of nonpayment, §44-14-366. 

Unconditional release upon final 
payment, §44-14-366. 

Special liens on personal property, 
§44-14-363. 
Waiver. 

Affidavit of nonpayment, §44-14-366. 

Lien and payment bond rights, 
§44-14-366. 

Unconditional waiver and release 
upon final payment, §44-14-366. 

Waiver in advance of furnishing 
labor, services or materials void, 
§44-14-366. 

Clerks of superior courts. 

Records of preliminary notice of lien 
rights. 

Maintenance, §44-14-361.3. 

Commencement notice. 

Liens without privity of contract, 
§44-14-361.5. 

Condominiums. 

Liens for labor and services performed 
and materials furnished. 

Recordation, §44-3-95. 

Removal of lien becoming effective 
subsequent to creation of 
condominium. 

Payment of amount attributable, 
§44-3-95. 
Contest of lien. 
Notice, §44-14-368. 
Contractors. 
Notice to, §44-14-361.3. 
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MECHANICS’ AND 
MATERIALMEN’S LIENS 
—Cont’d 

Corporations. 

Employment of registered architects, 
foresters, land surveyors or 
professional engineers. 

Rights as to liens, §44-14-365. 
Creation, §44-14-361. 

How created, §44-14-361.1. 

Declaration. 

How declared, §44-14-361.1. 

Definitions, §44-14-360. 

Final disbursement. 

Dissolution of liens, §44-14-361.2. 

Person other than the owner. 

Dissolution of lien, §44-14-361.2. 
Discharge of lien on real estate. 

Filing bond, §44-14-364. 

Real property bonds, §44-14-364. 
Dissolution of liens, §44-14-361.2. 
Easement or public right of way 

adjoining owner’s realty. 

Value of work done and materials 
furnished included in lien. 

Improvements benefiting realty, 

§44-14-361. 

Engineers. 

Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 

Exemptions from levy and sale. 

Constitutional exemptions. 

Labor done on property or material 

furnished for property. 
Exemption from exemptions, 
§44-13-1. 

Fees. 

Preliminary notice of lien rights, 
§44-14-361.3. 

Filing. 

Notice of commencement, 
§44-14-361.5. 

Preliminary notice of lien rights, 
§44-14-361.3. 

Record of claim, §44-14-361.1. 

Final payment. 

Cancellation of preliminary notice, 

§44-14-362. 
Foresters. 

Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 

Forms. 
Affidavit of nonpayment, §44-14-366. 


MECHANICS’ AND 
MATERIALMEN’S LIENS 
—Cont’d 

Forms —Cont’d 

Cancellation of preliminary notice 
upon final payment, §44-14-362. 

Claim of lien, §44-14-361.1. 

Claim of special lien on personal 
property, §44-14-363. 

Demand for filing of claim, 
§44-14-361.4. 

Unconditional waiver and release upon 
final payment, §44-14-366. 

Waiver of lien and payment bond 
rights, §44-14-366. 

Interest. 

Lien to include amount due and 
interest due on the principal, 
§44-14-361. 

Intervention. 

Proceedings brought by materialmen, 
mechanics, etc., §44-14-361.1. 

Land surveyors. 

Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 

Liens. 

Preliminary notice of lien rights. 

Cancellation or expiration. 
Cancellation upon final payment, 
§44-14-362. 

Limitation of actions. 

Commencement of action for recovery 
of amount of claim, §44-14-361.1. 

Notice. 

Claim of lien, §44-14-361.1. 

Commencement of action for recovery 
of claims, §§44-14-361.1, 
44-14-361.5. 

Contest of lien, §44-14-368. 

Preliminary notice of lien rights, 
§44-14-361.3. 

Cancellation or expiration, 
§44-14-361.4. 
Cancellation upon final payment, 
§44-14-362. 

Required statement, §44-14-367. 
Special liens on personal property. 
Accrual of storage, §44-14-363. 

To contractors, §§44-14-361.3, 
44-14-361.5. 

Officially established liens, 
§44-14-320. 
Parties. 

Proceedings brought by materialmen, 

mechanics, etc., §44-14-361.1. 
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MECHANICS’ AND 
MATERIALMEN’S LIENS 
—Cont’d 

Partnerships. 

Employment of registered architect, 
foresters, land surveyors or 
engineers. 

Rights as to liens, §44-14-365. 

Payment. 

Cancellation of preliminary notice 
upon final payment, §44-14-362. 

Waiver and release upon payment. 


Affidavit of nonpayment, §44-14-366. 


Unconditional waiver and release, 
§44-14-366. 
Waiver of lien and payment bond 
rights, §44-14-366. 
Personal property. 

Special liens on, §44-14-363. 
Persons who have lien, §44-14-361. 
Posting copy of notice of 

commencement, §44-14-361.5. 
Preliminary notice of lien rights, 
§44-14-361.3. 
Cancellation or expiration, 
§44-14-361.4. 
Upon final payment, §44-14-362. 
Priorities, §44-14-361.1. 
Special liens on personal property, 
§44-14-363. 
Privity of contract. 
Notice of commencement, 
§44-14-361.5. 
Professional associations. 
Employment of registered architects, 
foresters, land surveyors or 
engineers. 
Rights as to liens, §44-14-365. 
Property to which lien attaches, 
§44-14-361. 
Real property. 
Release of lien on approval of bond, 
§44-14-364. 
Recordation. 
Filing of claim, §44-14-361.1. 
Release of lien on approval of bond. 
Real property and affidavit, 
§44-14-364. 
Special liens on personal property. 
Possession of property surrendered 
to debtor, §44-14-363. 
Records. 
Preliminary notice of lien rights, 
§44-14-361.3. 
Release of lien on real estate. 

Approval of bond. 

Real property bond, §44-14-364. 


MECHANICS’ AND 
MATERIALMEN’S LIENS 
—Cont’d 

Release upon payment. 

Affidavit of nonpayment, §44-14-366. 

Unconditional release upon final 
payment, §44-14-366. 

Waiver of lien and payment bond 
rights, §44-14-366. 

Service of process. 

Preliminary notice of lien rights, 
§44-14-361.3. 

Special liens on personal property. 
Accrual of storage, §44-14-363. 
Special liens on personal property, 

§44-14-363. 

Storage. 

Special liens on personal property, 
§44-14-363. 

Accrual of storage. 
After notice, §44-14-363. 
Maximum amount of storage, 
§44-14-363. 

Time. 

Commencement of action for recovery 
of amount of claim, §44-14-361.1. 

Computation, §44-14-369. 

Filing for record of claim, 
§44-14-361.1. 

Filing notice of commencement, 
§44-14-361.5. 

Filing preliminary notice of lien rights, 
§44-14-361.3. 

Recordation of special liens on 
personal property. 

Possession of property surrendered 
to debtor, §44-14-363. 

Waiver. 

Affidavit of nonpayment, §44-14-366. 

Dissolution of lien, §44-14-361.2. 

In advance of furnishing labor, 
services or materials void, 
§44-14-366. 

Lien and payment bond rights, 
§44-14-366. 

Unconditional waiver upon final 
payment, §44-14-366. 


MEDICAL EXAMINATIONS. 
Anatomical gifts. 
Medical suitability examination of part 
donated, §44-5-152. 
Medicolegal examinations, §44-5-159.2. 


MEDICAL EXAMINERS. 
Anatomical gifts. 
Agreements with organ procurement 
organizations, §44-5-159.2. 
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MEDICAL EXAMINERS —Cont’d 
Anatomical gifts —Cont’d 
Cooperation with procurement 
organization, §44-5-159.1. 
Denial of recovery of gift. 
Request for reconsideration, 
§44-5-159.2. 
Limitations on authorization of 
removal or donation, §44-5-154. 
Role of medical examiner, §44-5-159.2. 


MEDICAL SCHOOLS. 
Anatomical gifts. 
Recipients of gift, §44-5-149. 


MEMORANDA. 
Credit memos. 
Abandonment. 
When presumed abandoned, 
§44-12-205. 


MENTAL HEALTH. 
Adverse possession. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Easements. 

Private ways. 

Service of petitions on persons non 
compos mentis, §44-9-41. 

Estates granted upon conditions. 

Effect of legal disabilities on 
conditions. 

Non compos mentis to excuse person 
from failing to comply with 
conditions, §44-6-44. 

Land registration. 

Actions against assurance fund. 

Tolling of limitations during period 
of insanity, §44-2-193. 

Partition. 

Application made for benefit of 
mentally ill persons by guardian, 
§44-6-161. 

Service on guardian of notice of 
intention to apply for writ, 
§44-6-162. 

Setting aside judgment by parties 
under disability, §44-6-171. 

Prescription. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 


MENTAL HEALTH —Cont’d 
Prescription —Cont’d 
Removal of disability. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Private ways. 
Service of petitions on persons non 
compos mentis, §44-9-41. 


MESNE PROFITS. 
Ejectment. 
Issuance of writ of possession. 
Levy and sale clause, §44-11-14. 

Recovery, §44-11-7. 

Setoff of value of improvements 
against by adverse claimant, 
§44-11-9. 

Setoff of value of improvements by 
trespasser, §44-11-8. 


MILITARY AFFAIRS. 
Landlord and tenant. 
Military personnel receiving change of 
duty orders. 
Liability for rent, §44-7-37. 
Termination of residential or lease 
agreement. 
Service members, §44-7-22. 
Rent. 
Military personnel receiving change of 
duty orders. 
Liability for rent. 
Under residential lease of 
property, §44-7-37. 


MILLS. 
Laborers. 

Liens of laborers, §44-14-514. 
Planing mills. 

Liens in favor of, §44-14-513. 


MINERAL RESOURCES. 
Adverse possession of mineral rights 
under certain conditions, 
§44-5-168. 
Declaratory judgments. 
Mineral rights, §44-5-168. 
Easements. 
Rights of way for mining and 
quarrying. 
General provisions, §§44-9-70 to 
44-9-76. 
Estates for years. 
When mining interest passes, 
§44-6-102. 
Petitions. 
Mineral rights, §44-5-168. 
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MINERAL RESOURCES —Cont’d 
Prescription. 

Adverse possession of mineral rights 
under certain conditions, 
§44-5-168. 

Rights of way for mining and 
quarrying. 

General provisions, §§44-9-70 to 
44-9-76. 


MINES. 
Estates for years. 

When mining interest passes, 
§44-6-102. 

Leases. 

Mining and quarrying rights of way. 

Applicability of article to lessee of 

mine, §44-9-75. 
Rights of way for mining and 

quarrying, §§44-9-70 to 44-9-76. 
Amount of water allowed to be 

withdrawn from stream, §44-9-76. 

Arbitration for diversion of 
watercourses, §44-9-72. 

Arbitrators. 

Appointment on disagreement of 

necessity, §44-9-71. 

Canals, dams, etc. 

Right of mine owner to control water 

power with, §44-9-73. 

Carrying off ore over adjoining land, 
§44-9-74, 

Damages for draining mine, carrying 
off ore, etc., over adjoining land, 
§44-9-74, 

Damages to intervening landowners. 

Control of water power by mine 

owner with canal, dam, etc., 
§44-9-73. 

Disagreement as to necessity. 

Appointment of arbitrators, 

§44-9-71. 

Draining mine over adjoining land, 
§44-9-74, 

Generally, §44-9-70. 

Lessee of mine. 

Application of article to, §44-9-75. 
Method of obtaining, §44-9-70. 
Notice of intention to control water 

power with canal, dam, etc., 
§44-9-73, 

Probate courts. 

Control of water power by mine 

owner with canal, dam, etc. 
Application to court for right, 
§44-9-73. 


MINES —Cont’d 
Rights of way for mining and 
quarrying —Cont’d 
Watercourse diversion. 
Arbitration of requests, §44-9-72. 
Water power. 
Right of mine owner to control with 
canal, dam, etc., §44-9-73. 
Withdrawal of water from stream. 
Amount allowed, §44-9-76. 


MINORITIES. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on race, color 
or national origin, §44-5-60. 


MINORS. 
Adverse possession. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Anatomical gifts. 
Actions permitted by parent of minor 
after minor’s death, §44-5-146. 
Reasonable search for parents of 
unemancipated minor, §44-5-152. 
Who may make gift prior to donor’s 
death, §44-5-142. 
Blood donations by persons over 17 

years of age, §44-5-89. 

Conveyances. 
Transfers to minors. 

General provisions, §§44-5-110 to 

44-5-134. 
Voiding, ratifying or affirming, 
§44-5-41. 
Definitions. 
Transfers to minors, §44-5-111. 
Easements. 
Private ways. 
Service of petitions on, §44-9-41. 
Estates granted upon conditions. 
Effect of legal disabilities on 
conditions. 

Legal disability not to excuse person 

from failing to comply, §44-6-44. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Debtor’s refusal to apply. 
Application for exemption on 
behalf of minor children, 
§44-13-2. 
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MINORS —Cont’d 
Exemptions from levy and sale 
—Cont’d 
Constitutional exemptions —Cont’d 
Reversion of property set apart for 
children, §44-13-20. 
Sale for reinvestment. 
When application made for 
debtor’s children, §44-13-17. 
Statutory exemptions. 
Use of exempted property, 
§44-13-106. 
Gifts. 
Inter vivos gifts. 
Acceptance for, §44-5-81. 
Blood donations by persons over 17 
years of age, §44-5-89. 
Lands belonging to parent but in 
possession of child for seven 
years, §44-5-85. 
Presumption of gift from 
noncustodial parents, §44-5-84. 
Transfers to minors. 
General provisions, §§44-5-110 to 
44-5-134. 
Inter vivos gifts. 
Acceptance for, §44-5-81. 
Delivery of personalty by parent to 
child living separate from parent. 
Presumption of gift arising from, 
§44-5-84. 
Donation of blood by persons over 17 
years of age, §44-5-89. 
Lands belonging to parent but in 
possession of child for seven years. 
Rebuttable presumption of gift of 
lands, §44-5-85. 
Land actions, §44-2-193. 
Land registration. 
Actions against assurance fund. 
Tolling of limitations during 
disability, §44-2-193. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation. 
Appointment guardian ad litem, 
§44-2-136. 
Conclusiveness of decree, §44-2-83. 
Guardian ad litem appointed for, 
§44-2-67. 
Guardians, guardian ad litem, next 
friends or trustees. 
Bringing and defending actions by, 
§44-2-62. 
Petition for involuntary transfer. 
Appointment of guardian ad litem, 
§44-2-178. 


MINORS —Cont’d 
Partition. 

Application made for benefit by 
guardian, §44-6-161. 

Service on guardian of notice of 
intention to apply for writ, 
§44-6-162. 

Setting aside judgment by parties 
under disability, §44-6-171. 

Personal property. 

Delivery of personalty by parent to 
child living separate from parent. 

Presumption of gift arising from, 
§44-5-84. 

Prescription. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disability. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Private ways. 

Service of petitions on minors, 

§44-9-41. 
Real property. 

Lands belonging to parent but in 
possession of child for seven years. 

Rebuttable presumption of gifts of 
lands, §44-5-85. 

Transfers to minors act. 

General provisions, §§44-5-110 to 

44-5-134. 


MISDEMEANORS. 
Abandoned mobile homes. 
Public sales. 
Noncompliance with provisions, 
§44-7-116. 
Bailments. 
Pawnbrokers. 
Prohibited acts, §44-12-137. 
Bill of sale to secure debt. 
Wrongful sale or removal of personal 
property subject to, §44-14-6. 
Chattel mortgages. 
Wrongful sale or removal of mortgaged 
property, §44-14-6. 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 
Willful violations of requirements, 
§44-3-111. 
Conveyances. 
Fraudulently making second deed of 
conveyance, §44-14-12. 
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MISDEMEANORS —Cont’d 
Croppers. 

Illegal sale by sharecropper, §44-7-103. 

Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 

Deeds. 

Fraudulently making second deed of 

conveyance, §44-14-12. 
Disposition of unclaimed property. 

Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 

Encumbered property. 

Removal to hinder, delay or prevent 
levy, §§44-14-8 to 44-14-11. 
Aiding and abetting, §44-14-9. 
Defendant without permanent 

abode, §44-14-10. 
Generally, §44-14-8. 
Georgia land sales act. 
Willful violation of article, §44-3-7. 
Landlord and tenant. 

Dispossessory proceedings. 

False statements in affidavit or 
answers, §44-7-58. 
Sharecroppers. 
Illegal sale by cropper, §44-7-103. 
Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 
Landlords crop liens. 

Giving false information as to liens, 
§44-14-346. 

Unlawful purchase of corn or cotton. 

Notice that tenant or laborer have 
no right to sell, §44-14-347. 

Unlawful sale of farm products on 

which lien exists, §44-14-348. 
Land registration. 

Reduction of felonies under article to 

misdemeanors, §44-2-47. 
Liens. 

Deceiving as to existence, §44-14-12. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Generally, §44-14-8. 
Mortgages. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 


MISDEMEANORS —Cont’d 
Mortgages —Cont’d 
Removal of encumbered property to 
hinder, delay or prevent levy 
—Cont’d 
Generally, §44-14-8. 
Wrongful sale or removal of mortgaged 
property. 
Property subject to mortgage deed to 
personal property, §44-14-6. 
Pawnbrokers. 
Prohibited acts, §44-12-137. 
Pecans falling on public rights of 
way. 
Picking pecans from tree limbs 
without permission, §44-12-241. 
Violations of ownership during harvest 
season, §44-12-241. 
Personal property. 
Wrongful sale or removal of mortgaged 
property, §44-14-6. 
Sharecroppers. 
Illegal sale by cropper, §44-7-103. 
Refusal of landlord to deliver 
sharecropper’s share, §44-7-103. 
Subdivisions. 
Sale of subdivided land. 
Willful violation of article, §44-3-7. 
Survey monuments. 
Removal or destruction, §44-1-15. 
Time-shares. 
Violations of article, §44-3-195. 
Unclaimed property. 
Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 


MISREPRESENTATION. 
Grants of land from state. 
Grounds for setting aside grants, 
§44-5-11. 
Real property. 
Grants of land from state. 
Grounds for setting aside grants, 
§44-5-11. 
Time shares. 
Statements or representations in 
advertising prohibited, §44-3-186. 


MISTAKE. 
Grants of land from state. 
Mistake of officers of state. 
Grounds for setting aside, §44-5-11. 
Mortgages. 
Formal mistake in record, §44-14-39. 
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MOBILE HOMES. 
Abandoned mobile homes. 
Generally, §§44-7-110 to 44-7-119. 
Dispossessory proceedings by 
landlords. 
Removal of transportable housing. 
Subject to writ of possession, 
§44-7-59. 
Landlord and tenant. 
Distress warrants. 
Application of article to, §44-7-82. 
Landlords’ crop liens. 
Priority of liens affecting 
manufactured and mobile homes, 
§44-14-349. 


MOLDS. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 


MONEY. 
Exemptions from levy and sale. 
Constitutional exemptions. 
How cash exempted, §44-13-15. 


MONEY ORDERS. 
Abandonment of sums payable on. 
When deemed abandoned, §44-12-195. 
Presumptions. 
Abandonment of sums payable on, 
§44-12-195. 
Unclaimed property. 
Custody of state as unclaimed 
property. 
Conditions under which sums 
payable on. 
Subject to, §44-12-195. 
Presumption of abandonment. 
When sums payable, §44-12-195. 
Records of business associations 
selling in state, §44-12-228. 


MONUMENTS. 
Survey monuments. 
Removal or destruction, §44-1-15. 


MOPEDS. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 
Liens. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 


MORTGAGES. 
Acceleration. 

Practices prohibited in connection with 
residential real estate 
transactions, §44-14-5. 

Acknowledgments, §44-14-33. 

Executed outside state, §44-14-34. 

Actions. 

Disbursement of settlement proceeds 
by settlement agent. 

Violations of provisions, §44-14-13. 

Furnishing of cancellation by grantee 
upon payment in full. 

Failure to furnish, §44-14-3. 
Advances. 
Secured by mortgage, §44-14-2. 
Adverse possession. 

Notice of instrument creating. 

Effect on prescription, §44-5-176. 
Affidavits. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Forthcoming bond by purchaser of 
mortgaged personalty. 

Affidavit of mortgagee, §44-14-45. 

Personal property. 

Expiration of notice effected by 
recording. 
Extension of time period, 
§§44-14-141, 44-14-142. 
After-acquired property. 

Bond issues secured by mortgage, 

§44-14-35.1. 
Agents. 

Disbursement of settlement proceeds 
by settlement agent, §44-14-13. 

Furnishing of cancellation by grantee 
upon payment in full. 

Liability of servicing agents or other 
persons to whom indebtedness 
paid, §44-14-3. 
Aiding and abetting. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-9, 

Conviction not dependent on 
principal’s conviction, §44-14-9. 
Venue, §44-14-9. 
Assignees. 
Right to foreclose in equity, §44-14-49. 
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MORTGAGES —Cont’d 
Assumption of indebtedness. 

Practices prohibited in connection with 
residential real estate 
transactions, §44-14-5. 

Attestation, §44-14-33. 
Executed outside state, §44-14-34. 
Attorneys’ fees. 
Disbursement of settlement proceeds 
by settlement agent. 
Violations of provisions. 
Award in actions for damages, 
§44-14-13. 

Furnishing of cancellation by grantee 

upon payment in full. 
Failure to furnish, §44-14-3. 
Bills of sale. 

Parol evidence. 

Use to prove bill of sale to be 
mortgage, §44-14-32. 
Bona fide purchasers. 
Effect of defective record as notice, 
§44-14-39. 
Bond issues. 
Given to secure, §44-14-35.1. 
Bonds, surety. 

Forthcoming bond by purchaser of 

mortgaged personalty, §44-14-45. 
Burden of proof. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
Shifting of burden upon entry of 
nulla bona, §44-14-11. 
Cancellation, §44-14-3. 
Procedure for recording, §44-14-4. 
Chattel mortgages. 

Expiration of notice effected by 
recording of mortgage in 
personalty, §§44-14-140 to 
44-14-144. 

Foreclosures. 

Personal property generally, 
§§44-14-230 to 44-14-303. 

Security agreements relating to crops, 
§§44-14-100, 44-14-101. 

Wrongful sale or removal of mortgaged 
property, §44-14-6. 

Concealing encumbered property to 
hinder levy, §§44-14-8 to 44-14-11. 
Condominiums, §44-3-95. 
Assessment of common expenses. 
Liability, §44-3-80. 

Foreclosure, §44-3-95. 

Recordation, §44-3-74. 

Release, §44-3-95. 


MORTGAGES —Cont’d 
Condominiums —Cont’d 
Termination of condominium. 
Transfer of mortgages, §44-3-98. 
Withdrawal of submitted property. 
Transfer of mortgages, §44-3-99. 
Confirmation of sales. 
Foreclosures, §44-14-161. 

Contents, §44-14-31. 

Covered property, §44-14-35.1. 

Criminal law and procedure. 

Conveyances to secure debt. 
Settlement and disbursement by 

person other than the 
settlement agent, §44-14-13. 

Damages. 

Disbursement of settlement proceeds 
by settlement agent. 
Violations of provisions, §44-14-13. 
Furnishing of cancellation by grantee 
upon payment in full. 
Failure to furnish, §44-14-3. 
Deeds. 
Parol evidence. 
Use to prove apparent deed to be 
mortgage, §44-14-32. 

Defect in recording. 

Effect as notice, §44-14-39. 

Defenses. 

Foreclosure of mortgage on real estate, 
§44-14-184. 
Purchaser not party to foreclosure. 
Right to go behind judgment, 
§44-14-185. 
Foreclosure of mortgage on real estate 
by third persons, §44-14-185. 

Definitions, §44-14-13. 

Disbursement of settlement 
proceeds by settlement agent, 
§44-14-13. 

Definitions, §44-14-13. 

Delivery of loan funds to settlement 
agent by lender, §44-14-13. 

Person conducting settlement and 
disbursement who is not the 
settlement agent, criminal offense, 
§44-14-18. 

Disposing of encumbered property 
to hinder levy, §§44-14-8 to 
44-14-11. 

Dockets. 

Clerk to keep docket for filing 
instruments for record, §44-2-2. 

Dragnet clauses. 

Operation of open-end clauses, 
§44-14-1. 
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MORTGAGES —Cont’d 
Dwelling units. 


Practices prohibited in connection with 


residential real estate 
transactions, §44-14-5. 
Electricity. 

Recordation of mortgage relating to 
real and personal property made 
by electric corporation or entity 
furnishing electricity, §44-14-36. 

Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Equity. 
Foreclosure in equity. 
Right of holder, §44-14-49. 
Evidence. 
Admission into evidence, §44-14-38. 
Execution outside state. 

Attested, acknowledged or probated in 
same manner as deeds of bargain 
and sale, §44-14-34. 

Executors and administrators. 


Foreclosure of mortgage on real estate. 


Proceedings against personal 
representative when mortgagor 
deceased, §44-14-183. 

Proceedings by when mortgagee 
deceased, §44-14-181. 

Right to foreclose in equity, §44-14-49. 
Fieri facias. 
Sale of mortgaged property without 
foreclosure, §44-14-47. 
Claim by mortgagee, §44-14-47. 
When mortgage fieri facias may claim 
proceeds of sale, §44-14-46. 


Foreclosures, §§44-14-180 to 44-14-191. 


Affidavits. 
Defense against foreclosure of 
mortgage, §44-14-184. 
After note barred by limitations, 
§44-14-43. 
Confirmation of sales, §44-14-161. 
Debt due in installments. 
Treatment of proceeds of sale, 
§44-14-191. 
Deceased mortgagee. 
Proceedings by personal 
representative. 
Foreclosure of mortgage on real 
estate, §44-14-181. 
Deceased mortgagor. 
Proceedings against personal 
representative. 
Foreclosure of mortgage on real 
estate, §44-14-183. 
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Foreclosures —Cont’d 


Defenses. 
Mortgage on real estate, §44-14-184. 
Right of purchaser not party to 
foreclosure to go behind 
judgment, §44-14-185. 

Mortgage on real estate by third 

person, §44-14-185. 
Defined, §44-3-221. 
Equity. 

Right of holder to foreclose in 
equity, §44-14-49. 

Executors and administrators. 

Proceedings against personal 
representative when mortgagor 
deceased. 

Foreclosure of mortgage on real 
estate, §44-14-183. 

Proceedings by when mortgagee 

deceased. 
Foreclosure of mortgage on real 
estate, §44-14-181. 
Indorsee or holder for value, 
§44-14-182. 
Judgment, §44-14-187. 

Purchaser during pendency of 
proceedings bound by judgment, 
§44-14-188. 

Jury trial, §44-14-186. 

Lien of assessments against lot 
owners, §44-3-232. 

Manner of foreclosing. 

Real estate, §44-14-180. 

Note barred by limitations, §44-14-43. 
One of several mortgagees, §44-14-48. 

Control and distribution of proceeds 

by court, §44-14-48. 
Pendency of proceedings. 
Purchasers during bound by 
judgment, §44-14-188. 
Personal property generally, 
§§44-14-230 to 44-14-303. 
Petition. 

Manner of foreclosing on real estate, 
§44-14-180. 

Property owners’ associations. 

Defined, §44-3-221. 

Lien of assessments against lot 
owners, §44-3-232. 

Publication. 
Rule directing principal, interest 
and costs be paid into court. 
Real estate, §44-14-180. 
Purchasers during pendency of 
proceedings. 
Bound by judgment, §44-14-188. 
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MORTGAGES —Cont’d 
Foreclosures —Cont’d 
Purchasers not party to foreclosure. 
Right to go behind judgment. 
Foreclosure of mortgage on real 
estate, §44-14-185. 
Purchaser’s right at void or irregular 
sale, §44-14-189. 
Real property. 


Affidavit as to defenses, §44-14-184. 


Deceased mortgagee. 
Proceedings by personal 
representative, §44-14-181. 
Deceased mortgagor. 
Proceedings against personal 
representatives, §44-14-183. 
Defenses against foreclosure, 
§44-14-184. 
Purchasers not party to 
foreclosure. 
Right to go behind judgment, 
§44-14-185. 

Executors and administrators. 
Proceedings against personal 
representative when 
mortgagor deceased, 

§44-14-188. 

Proceedings by when mortgagee 
deceased, §44-14-181. 
Manner of foreclosing, §44-14-180. 

Purchasers not party to foreclosure. 
Right to go behind judgment, 
§44-14-185. 
Third persons. 
Defenses by, §44-14-185. 
Rule directing principal, interest and 
costs be paid into court. 
Foreclosing on real estate, 
§44-14-180. 
Rule nisi to foreclose. 
Real estate, §44-14-180. 
Sale of mortgaged lands, §44-14-187. 
Claiming proceeds of sales, 
§44-14-44. 
Disposition of proceeds, §44-14-190. 
Treatment when debt due in 
installments, §44-14-191. 
Void or irregular sale. 
Rights of purchasers, §44-14-189. 
Sale without foreclosure and claim by 
mortgagee, §44-14-47. 
Third persons. 
Defenses by third persons on 
foreclosure of mortgage on real 
estate, §44-14-185. 


MORTGAGES —Cont’d 
Foreclosures —Cont’d 

Transferees. 

Without written assignment, 
§44-14-182. 

Vacation of judgments prior to sale, 
§§44-14-163 to 44-14-165. 

Cancellation, §44-14-164. 

Effect, §44-14-165. 

Jurisdiction, power and authority, 
§44-14-163. 

Motion, §44-14-163. 

Venue. 

Foreclosing on real estate, 
§44-14-180. 

Forms. 

No particular form required, 
§44-14-31. 

Registration and recordation, 
§44-2-245. 

Forthcoming bonds. 

By purchaser of mortgaged personalty, 

§44-14-45. 
Fraud. 

Wrongful sale or removal of mortgaged 
property. 

Property subject to mortgage deed to 
personal property, §44-14-6. 

Gas. 

Recordation of mortgage relating to 
real and personal property made 
by gas corporation, §44-14-36. 

Georgia land sales act. 

Exemption of offers or dispositions 
made as evidence of indebtedness 
secured by mortgage, §44-3-4. 

Guarantors. 
Mortgages taken by, §44-14-42. 
Hiding encumbered property to 
hinder levy, §§44-14-8 to 44-14-11. 
Insurance. 

Advances to pay premiums on 
insurance secured by mortgage, 
§44-14-2, 

Interest. 

Practices prohibited in connection with 
residential real estate 
transactions, §44-14-5. 

Judgments. 

Foreclosures, §44-14-187. 

Purchaser during pendency of 
proceedings bound by judgment, 
§44-14-188. 

Vacation of judgments rendered 
upon obligation prior to sale, 
§§44-14-163 to 44-14-165. 
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MORTGAGES —Cont’d 
Jury trial. 
Foreclosures, §44-14-186. 
Land registration. 
Cancellation, §44-2-136. 


Form of request to cancel, §44-2-250. 


Refusal to authorize, §44-2-136. 

Form of registration and recordation, 
§44-2-245. 

When recordation other than 
registration not required, 
§44-2-125. 

Liens. 


Officially established liens, §44-14-320. 


Transfers and assignments of 
mortgage notes secured by lien, 
§44-14-325. 


Effect as transfer of lien, §44-14-326. 


Limitation of actions. 
Foreclosure after note barred by 
limitations, §44-14-43. 
Redemption of property by mortgagor, 
§44-14-42.1. 
Mistake. 
Formal mistake in record, §44-14-39. 
Motions. 
Foreclosures. 
Vacation of judgments prior to sale, 
§44-14-168. 
Notice. 
Constructive notice, §44-14-33. 
Effect of defective record as notice, 
§44-14-39. 
Personal property. 

Expiration of notice effected by 
recording of mortgage, 
§§44-14-140 to 44-14-144. 

Recorded transfers. 

Constructive notice, §44-14-33. 

Property subject to open end clause, 
§44-14-2. 

Nulla bona. 
Removal of encumbered property to 
hinder, delay or prevent levy. 

Entry, §44-14-11. 

Shifting of burden of proof upon 
entry, §44-14-11. 

Open-end clauses. 
Operation, §44-14-1. 

Limited to ex contractu obligations 
between parties, §44-14-1. 

Original party defined, §44-14-1. 

Recorded transfer of property subject 
to, §44-14-2. 
Notice of transfer, §44-14-2. 


MORTGAGES —Cont’d 
Parol evidence rule. 
Use to prove apparent deed to be 
mortgage, §44-14-32. 
Payment. 
Cancellation by grantee upon payment 
in full. 
Furnishing cancellation, §44-14-3. 
Recording cancellation upon payment 
in full, $44-14-4. 
Personal property. 
Cancellation of personalty mortgage by 
grantee upon payment in full. 
Furnishing of cancellation, §44-14-3. 

Crops. 

Security agreements relating to 
crops, §§44-14-100, 44-14-101. 
Foreclosures. 
General provisions, §§44-14-230 to 
44-14-303. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Recordation. 
Expiration of notice effected by 
recording, §44-14-140. 
Affidavit for extension of time 
period, §§44-14-141, 
44-14-142. 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-148. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 
Mortgages on property of railroads 
and other utilities, §44-14-36. 
Wrongful sale or removal of property 
subject to mortgage deed to 
personal property, §44-14-6. 
Petitions. 
Foreclosures. 
Real estate, §44-14-180. 
Prescription. 
Notice of instrument creating lien. 
Effect on prescription, §44-5-176. 
Probate, §44-14-40. 

Executed outside state, §44-14-34. 
Prohibited practices. 

Residential real estate transactions, 

§44-14-5. 

Tacking of mortgages, §44-14-41. 
Property covered by, §44-14-35.1. 
Property owners’ associations. 

Defined, §44-3-221. 
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MORTGAGES —Cont’d 
Public utilities. 
Bond issue to secure. 

After-acquired property. 

Right to embrace, cover, convey, 
etc., §44-14-35.1. 
Personal property. 

Expiration of notice effected by 

recording. 
Exclusion from coverage of 
provisions, §44-14-144. 
Recordation of mortgage relating to 
real and personal property, 
§44-14-36. 
Railroads. 
Recordation of mortgage relating to 
real and personal property made 
by, §44-14-36. 
Recordation. 
Admission into evidence, §44-14-38. 
Cancellation, §44-14-4. 
Constructive notice. 

Effect as, §44-14-33. 

Defective record as notice, §44-14-39. 

Foreclosures. 

Vacation of judgments prior to sale. 

Cancellation, §44-14-164. 

Forms, §44-2-245. 

General provisions, §§44-2-1 to 
44-2-39.2. 

Mortgages on realty, §44-14-35. 

Renewed mortgage as lien absent 
recordation, §44-14-35. 

Personal property. 

Expiration of notice effected by 
recording of mortgage, 
§§44-14-140 to 44-14-144. 

Railroads and other utilities. 

Mortgages relating to real and 
personal property made by, 
§44-14-36. 

Redemption. 
By mortgagors, §44-14-42.1. 
Removal of encumbered property to 
hinder, delay or prevent levy, 

§§44-14-8 to 44-14-11. 

Aiding and abetting, §44-14-9. 
Burden of proof. 
Shifting of burden upon entry of 
nulla bona, §44-14-11. 
Conviction not dependent upon 
principal’s convictions, §44-14-9. 
Criminal penalties, §44-14-8. 

Aiding and abetting, §44-14-9. 

Person having no permanent place 
of abode, §44-14-10. 


MORTGAGES —Cont’d 
Removal of encumbered property to 
hinder, delay or prevent levy 
—Cont’d 
Nulla bona. 
Entry of, §44-14-11. 

Search for property where defendant 
has no permanent abode, 
§44-14-10. 

Venue, §44-14-8. 

Aiding and abetting, §44-14-9. 
Prosecution of person having no 
permanent place of abode, 
§44-14-10. 
Renewal of mortgage on realty. 

Effect as lien absent recordation, 
§44-14-35. 

Residential real estate transactions. 

Prohibited practices, §44-14-5. 

Rule nisi. 

Foreclosure of mortgage on real estate, 
§44-14-180. 

Sale of mortgaged property. 

Foreclosures, §44-14-187. 

Disposition of proceeds, §44-14-190. 
Treatment when debt due in 
installments, §44-14-191. 
Rights of purchasers at void or 
irregular sale, §44-14-189. 
Sale without foreclosure and claim 
by mortgagee, §44-14-47. 

Forthcoming bond by purchaser, 
§44-14-45. 

Mortgage fieri facias claiming proceeds 
of sale, §44-14-46. 

Sale of mortgaged lands under other 
process, §44-14-44. 

Claiming proceeds, §44-14-44. 
Sale or transfer of property. 

Bill of sale to secure debt. 

Wrongful sale or removal of personal 
property subject to, §44-14-6. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Wrongful sale or removal. 

Property subject to mortgage deed to 
personal property, §44-14-6. 
Satisfaction. 

Recording cancellation of mortgage, 

§44-14-4, 
Search for property. 

Removal of encumbered property to 

hinder, delay or prevent levy. 
Defendant without permanent 
abode, §44-14-10. 
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MORTGAGES —Cont’d 

Security only and passes no title, 
§44-14-30. 

Settlements. 

Disbursement of settlement proceeds 
by settlement agent, §44-14-13. 

Definitions, §44-14-13. 

Delivery of loan funds to settlement 
agent by lender, §44-14-13. 

Person conducting settlement and 
disbursement who is not the 
settlement agent, criminal 
offense, §44-14-13. 

Several mortgagees. 

Foreclosure by one of several, 
§44-14-48. 

Specification of debt given and 
property upon which taken, 
§44-14-31. 

Subdivisions. 

Sale of subdivided land. 

Exemption of offers or dispositions 
made as evidence of 
indebtedness secured by 
mortgage, §44-3-4. 

Sureties. 

Mortgages taken by, §44-14-42. 

Tacking, §44-14-41. 

Taxation. 

Advances to pay taxes secured by 
mortgage, §44-14-2. 

Telephones. 

Recordation of mortgage relating to 
real and personal property made 
by entity furnishing telephone 
service, §44-14-36. 

Third persons. 


Foreclosure of mortgage on real estate. 


Defenses by, §44-14-185. 
Time. 
Personal property. 
Expiration of notice effected by 
recording, §44-14-140. 
Extension of time period, 
§44-14-141. 
Time shares. 

Developer’s financial records of 
payments made to holders of 
underlying blanket mortgages, 
§44-3-188. 

Title. 

Security for debt and passes no title, 

§44-14-30. 


MORTGAGES —Cont’d 
Venue. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Witnesses. 

Attestation or acknowledgment, 
§44-14-33. 

Wrongful sale or removal of 
mortgaged property. 

Property subject to mortgage deed to 
personalty, §44-14-6. 


MOTIONS. 
Bills of sale to secure debt. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-168. 

Bonds for title. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-168. 

Conveyances to secure debt. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§44-14-163. 

Easements. 
Private ways. 
Abandonment for nonpayment of 
compensation, §44-9-47. 
Subsequent to judgment, §44-9-47. 
Foreclosures. 

Arising out of commercial 
transactions. 

Dissolution of immediate writ of 
possession, §44-14-268. 

Mortgages. 

Vacation of judgments prior to sale, 
§44-14-163. 
Mortgages. 

Foreclosures. 

Vacation of judgments prior to sale, 
§44-14-168. 
Personal property. 

Foreclosures arising out of commercial 
transactions. 

Dissolution of writ, §44-14-268. 
Private ways. 

Abandonment for nonpayment of 
compensation, §44-9-47. 

Subsequent to judgment, §44-9-47. 


MOTORCYCLES. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 
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MOTORCYCLES —Cont’d 
Liens. 
Equipment repair lien, §§44-14-460 to 
44-14-466. 


MOTOR VEHICLES. 
Abandoned vehicles. 

Excess funds after sale of abandoned 
vehicle, disposition. 

Unclaimed property act, 
§44-12-211.1. 

Unclaimed property act. 

Excess funds after sale of abandoned 
vehicle, disposition, 
§44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 
Actions. 

Removal of improperly parked cars or 
trespassing personal property. 

Action for damages as result of 
violation of code section, 
§44-1-13. 

Bailments. 

Pawnbrokers. 

Lease-back. 

Prohibited, §44-12-131. 

Taking possession, §44-12-131. 

Repossessors. 

Lien as involuntary, gratuitous or 
naked depository of personal 
property. 

Disposition of personal property 
found in vehicle, §44-14-411.1. 
Bill of sale to secure debt. 

Selling or disposing of vehicle securing 
bill of sale with intent to defraud, 
§44-14-7,. 

Certificates of title. 

Mobile homes. 

Abandoned mobile homes. 

Public sales. 
Documentation for purchaser, 
§44-7-118. 
Criminal offenses. 

Bill of sale to secure debt. 

Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 

Removal of improperly parked cars or 
trespassing personal property. 

Automatic or systematic surveillance 
for purposes of removal and 
relocation, §44-1-13. 


MOTOR VEHICLES —Cont’d 
Damages. 

Removal of improperly parked cars or 
trespassing personal property. 

Damages as result of violation of 
code section, §44-1-13. 

Department of driver services. 

Anatomical gifts. 

Access to records by procurement 
organizations, §44-5-152. 

Information made available to 
procurement organizations, 
§44-5-158. 

Exemptions from levy and sale. 

Statutory exemptions, §44-13-100. 

Fraud. 

Bill of sale to secure debt. 

Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 

Jurisdiction. 

Removal of improperly parked cars or 
trespassing personal property. 

Concurrent jurisdiction, §44-1-13. 

Liens. 

Repossessors as involuntary, 
gratuitous or naked depository, 
§44-14-411.1. 

Disposition of personal property, 
§44-14-411.1. 

One-year limitation for claims of 
owner, §44-14-412. 
Proceeds, §44-14-412. 
Limitation of actions. 

Repossessors of motor vehicles. 

Lien as involuntary, gratuitous or 
naked depository of personal 
property found in vehicle. 

One-year limitation for claims of 
owner, §44-14-412. 
Municipal corporations. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Pawnbrokers. 
Lease-back prohibited, §44-12-131. 
Taking possession, §44-12-131. 
Private property. 

Removal of improperly parked cars, 

§44-1-13. 
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MOTOR VEHICLES —Cont’d 
Repossessors. 

Lien as involuntary, gratuitous or 
naked depository of personal 
property found in vehicle, 
§44-14-411.1. 

Disposition of personal property, 
§44-14-411.1. 

Disposition of proceeds, 
§44-14-412. 
One-year limitation of claims of 
owners, §44-14-412. 
Sales. 

Bill of sale to secure debt. 

Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 

Towed vehicles. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Trailers. 

Dispossessory proceedings by 
landlords. 

Removal of transportable housing. 

Subject to writ of possession, 
§44-7-59. 
Trespass. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Unclaimed property. 

Excess funds after sale of abandoned 
vehicle, disposition, §44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 

Used motor vehicle and used motor 
vehicle parts dealers. 

Unclaimed property. 

Excess funds after sale of abandoned 
vehicle, disposition, 
§44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 
Wreckers. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 


MOWERS. 
Lawnmowers. 
Equipment repair lien. 
General provisions, §§44-14-460 to 
44-14-466. 


MUNICIPAL CORPORATIONS. 
Bailments. 
Pawnbrokers. 
Supervision by municipality, 
§44-12-136. 
Conservation easements. 
Local government holding easement. 
Property boundaries within locality, 
requirements, §44-10-3. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Landlord and tenant. 
Rent regulation. 
Restrictions on, §44-7-19. 
Security of premises. 
Local ordinances relating to, §44-7-4. 
Land registration. 
Service upon, §44-2-69. 
Liens for taxes. 
Officially established liens, §44-14-320. 
Motor vehicles. 

Removal of improperly parked cars 
trespassing personal on property, 
§44-1-13. 

Ordinances. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Pawnbrokers. 
Supervision of brokers by, §44-12-136. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 
Real property. 

Registration of vacant or foreclosed 

real property, §44-14-14. 
Rent. 

Restrictions on rent regulation, 

§44-7-19. 
Service of process. 

Land registration. 

Service upon municipality, §44-2-69. 
Taxation. 

Liens for taxes. 

Officially established liens, 
§44-14-320. 
Towed vehicles. 

Nonconsensual towing permit for firms 
operating within municipality, 
§44-1-13. 

Trespass. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 
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MUNICIPAL COURTS. 
Judges. 
Recordation. 
Officers authorized to attest, 
§44-2-15. 
Recordation. 
Judges authorized to attest, §44-2-15. 


MUSEUMS. 
Indians. 
American Indian human remains and 
burial objects held by, §§44-12-260 
to 44-12-264. 


MUSICAL INSTRUMENTS. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


N 
NAKED DEPOSITS. 
Auctions. 
Liens. 


Depositories of naked deposits. 
Sale of property at public auction, 
§44-14-411. 
Bailments. 
Care required of bailee. 

Depositories for naked deposits, 

§44-12-91. 
Depositories liens. 

Involuntary, gratuitous or naked 
deposits, §§44-14-410 to 
44-14-412. 

Effect of use on liability, §44-12-95. 
Expenses incurred. 
Reimbursement, §44-12-96. 
Liability for gratuitously transporting 
deposits. 

Same as naked depository, 
§44-12-93. 

Liability for gross negligence, 
§44-12-91. 

Retention of possession until charges 
and expenses paid, §44-12-96. 

Termination of bailment, §44-12-94. 


NAMES. 
Boundaries. 
Coordinate system. 
East and west zones, §44-4-21. 
Change of name. 
Land registration. 
Change noted on title register and 
certificate of title, §44-2-142. 
Condominiums. 
Corporate name of associations, 
§44-3-100. 


NAMES —Cont’d 
Coordinate system. 
East and west zones, §44-4-21. 
Corporations. 
Condominiums. 
Corporate name of association, 
§44-3-100. 
Georgia coordinate system of 1985. 
East and west zones, §44-4-21. 
Grants of land from state. 
Error in name of grantee. 
Correctable errors in grants, 
§44-5-4, 
Land registration. 
Change of name noted on title register 
and certificate of title, §44-2-142. 
Real property. 
Grants of land from state. 
Error in name of grantee. 
Correctable errors in grants, 
§44-5-4, 


NAVIGABLE STREAMS. 
Riparian rights generally, §§44-8-1 to 
44-8-10. 


NAVIGABLE TIDEWATERS. 

Exclusive appropriation of 
tidewaters, §44-8-8. 

Rights of owners of land adjacent to 
or covered by, §44-8-7. 


NE EXEAT. 
Life estates. 
Removal of personalty beyond state by 
life tenant. 
Writ to restrain, §44-6-89. 


NEGLIGENCE. 
Bailments. 
Naked depository responsible for gross 
negligence, §44-12-91. 
Condominium associations. 
Tort actions against, §44-3-106. 
Landlord and tenant. 
Tenant’s negligence or illegal use of 
premises. 
Landlord not responsible to third 
persons for damages, §44-7-14. 
Tort liability of landlord generally, 
§44-7-14. 
Land registration. 
Persons or officers in connection with 
registration. 
Actions against, §44-2-138. 
Statute of limitations governing, 
§44-2-138. 
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NEGLIGENCE —Cont’d 
Ordinary care or diligence. 
Bailments. 

Standard of care, §44-12-71. 
Borrowers, §44-12-112. 
Depositories for hire, §44-12-92. 
Easements. 

Excavations up to boundary line, 

§44-9-3. 
Factors, §44-12-75. 
Garage owners, §44-12-77. 
Life tenants. 
Exercise of ordinary care of prudent 
man, §44-6-83. 
Livery stables, §44-12-76. 


NEWSPAPERS. 
Georgia land sales act. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity required, 
§44-3-8. 
Subdivisions. 
Sale of subdivided land. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity 
required, §44-3-8. 


NEW TRIAL. 
Easements. 

Private ways. 

Motions, §44-9-47. 

Land registration. 

Exceptions to examiner’s reports, 

§44-2-103. 

Private ways. 

Motions, §44-9-47. 


NEXT FRIEND. 
Land registration. 
Bringing and defending actions for 
minors and persons under 
disability, §44-2-62. 


NONASSIGNABILITY. 
Fraud. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 


NON COMPOS MENTIS. 
Estates granted upon condition. 
Effect of legal disabilities on 
conditions, §44-6-44. 
Private ways. 
Service of petition, §44-9-41. 


NONCUSTODIAL PARENT. 
Inter vivos gifts to minor. 
Presumption of gift from noncustodial 
parent, §44-5-84. 


NONJUDICIAL FORECLOSURE. 
Sale made on foreclosure under 
power of sale. 
Notice to debtor, §§44-14-162.2, 
44-14-162.3. 


NONNAVIGABLE STREAMS. 
Water rights, §§44-8-2 to 44-8-4. 


NONNAVIGABLE TIDEWATERS. 
Riparian rights. 
Exclusive appropriations of tidewaters, 
§44-8-8. 
Water rights, §44-8-6. 


NONRESIDENTS. 
Bills of sale to secure debt. 
Recordation, §44-14-63. 
Land registration. 
Actions against assurance fund. 
Notice, §44-2-193. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation. 
Service by publication of petition 
and rule nisi, §44-2-136. 
Notice, §44-2-67. 
Service of process. 
Appointment of resident agent for 
service on, §44-2-68. 
Notice. 
Land registration, §44-2-67. 
Land registration assurance fund. 
Actions against fund, §44-2-193. 
Partition. 
Service of notice by publication, 
§44-6-162. 
Publication. 
Partition. 
Service of notice by, §44-6-162. 
Service of process. 
Land registration. 
Appointment of resident agent for 
service on, §44-2-68. 
Partition. 
Service of notice by publication, 
§44-6-162. 
Time shares. 
Out-of-state projects, managing agents 
and exchange programs. 
Requirements, §44-3-191. 
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NONRESIDENTS —Cont’d 
Unclaimed property. 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 


NOTARIES PUBLIC. 
Recordation. 
Officers authorized to attest, §44-2-15. 


NOTES. 
Liens. 
Transfers and assignments of 
evidences of indebtedness secured 
by lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


NOTICE. 
Abandoned mobile homes. 
Derelict homes. 
Posting notice of homes found to be 
derelict, §44-7-113. 
Adjoining landowners. 
Excavations up to boundary line, 
§44-9-3. 
Adverse possession. 
Instruments creating lien. 
Effect on prescription, §44-5-176. 


Possession of land as notice, §44-5-169. 


Affidavits. 
Recorded affidavits relating to land as 
notice of facts cited, §44-2-20. 
Bailments. 
Depositories’ liens. 
Involuntary, gratuitous or naked 
depositories. 
Notice to owners, §44-14-410. 
Repossessors of motor vehicles. 
Notice of disposition of personal 
property found in vehicle, 
§44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Bankruptcy petitions, decrees or 
orders. 
Recording, §§44-14-590, 44-14-591. 
Bills of sale to secure debt. 
Expiration of notice effected by 
recording security interest in 
personal property, §§44-14-140 to 
44-14-144. 
Boarders of animals lien, §44-14-491. 
Bonds for title. 
Quitclaim deed following judgment. 
Levy and sale, §44-14-210. 


NOTICE —Cont’d 
Cemeteries. 
Forfeiture of abandoned cemetery lots. 
Hearings, §44-5-211. 
Orders, §44-5-211. 
Reopening proceedings, §44-5-211. 
Chattel mortgages. 

Expiration of notice effected by 
recording security instrument in 
personal property, §§44-14-140 to 
44-14-144. 

Cleaners’ lien. 

Sales, §44-14-454. 

Condominiums. 

Conversion condominiums, §44-3-87. 

Foreclosure of lien for assessment, 
§44-3-109. 

Lien for assessments. 

Recordation of declaration. 
Constitutes record notice of 
existence, §44-3-109. 
Meetings of associations, §44-3-102. 
Contracts. 
Retention of title contracts. 
Expiration of notice effected by 
recording security interest in 
personal property, §§44-14-140 
to 44-14-144. 
Conveyances. 
Debt security. 
Land registration. 
Sale by holder of creditor’s 
certificate. 
Opportunity to object to transfer 
to purchaser, §44-2-165. 
Quitclaim deed following judgment. 
Levy and sale, §44-14-210. 
Recorded transfer of property 
subject to open end clauses, 
§44-14-2. 
Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Deeds of trust. 

Publication of orders enforcing rights, 

§44-14-120. 
Depositories’ liens. 

Involuntary, gratuitous or naked 
depositories. 

Notice to owners, §44-14-410. 
Repossessors of motor vehicles. 
Notice as to disposition of 
personal property found 

within, §44-14-411.1. 
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NOTICE —Cont’d 
Depositories’ liens —Cont’d 
Involuntary, gratuitous or naked 
depositories —Cont’d 

Sale of property at public auction, 
§44-14-411. 

Easements. 
Private ways. 

Closing after one year of use, 
§44-9-56. 

Establishment over wild lands 
without notice to landowners, 
§44-9-53. 

Assessment of damages after 
notice, §44-9-53. 

Motion for abandonment for 
nonpayment of compensation, 
§44-9-47, 

Equipment repair lien. 
Sales, §44-14-464. 
Estates granted upon conditions. 
Persons claiming under limitation 
over, §44-6-44. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Sale of excess property by receiver. 
Personalty, §44-13-83. 
Realty, §44-13-82. 
Publication of notice of application, 
§44-13-7. 
Time fixed by notice for hearing, 
§44-13-9. 
Written notice to creditors, §44-13-8. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Foreclosures. 
Liens on personalty, §44-14-550. 
Mortgages on personal property by 
magistrate’s court, §44-14-301. 

Publication of levy and sale of 
property, §44-14-302. 

Sales made on foreclosure under 
power of sale. 

Real property, §44-14-161. 

Mailing of notice to debtor, 
§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Waiver or release of 


requirements, §44-14-162.3. 
Manner of advertising for validity, 


§44-14-161. 
Procedure, §44-14-162.2. 
Recitals in deed as to meeting of 
notice requirements, 
§44-14-162.4. 


NOTICE —Cont’d 
Foreclosures —Cont’d 
Security interest on personal property. 
Change of address by debtor, 
§44-14-232. 
Forms. 
Land registration. 
Proceedings to register. 
Advertisements, §44-2-223. 
Georgia land sales act. 
Opportunity for hearing, §44-3-13. 
Grants of land from state. 

Correction of errors. 

Application to governor, §44-5-5. 
Historic preservation. 

Owners and occupants of designated 
historic property and district, 
§44-10-26. 

Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-471. 

Indians. 
Museums. 
American Indian human remains 
and burial objects held by. 
Civil penalties for violations. 
Imposition, §44-12-264. 
Inventory. 
Completion, §44-12-261. 
Jewelers’ lien sales after one year. 
Publication and mailing, §44-14-431. 
Landfills. 

Deeds conveying interest in real 
property used as commercial 
landfill, §44-5-48. 

Landlord and tenant. 
Brokerage agreement. 
Written brokerage agreement as 
binding obligation. 
Notice of commission rights, 
§44-7-21. 
Dispossessory proceedings. 
Appeals, §44-7-56. 

Flooding propensity of property, 
§44-7-20. 

Security deposits. 

Account location and number, 
§44-7-31. 

Withdrawal from surety bond, 
§44-7-32. 

Service member terminating 
residential or lease agreement, 
§44-7-22. 

Tenancy at will. 

Termination, §44-7-7. 
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NOTICE —Cont’d 
Land registration. 
Actions against assurance fund. 
Nonresidents and unknown persons, 
§44-2-193. 

Additional notice, §44-2-75. 

Cancellation of mortgage, lien, equity 
or lis pendens. 

Petition for involuntary cancellation, 
§44-2-136. 

Compelling production of owner’s 
certificate for registration of 
involuntary transfers. 

Cancellation of certificate upon 
failure to produce, §44-2-132. 

Conclusive effect of evidence of, 
§44-2-71. 

Conveyances to secure debt. 

Sale by holder of creditor’s 
certificate. 
Opportunity to object to transfer 
to purchaser, §44-2-165. 
Declaration of title by descent. 
Upon petition, §44-2-131. 

Effect of notice, §44-2-73. 

Examiner’s reports, §44-2-103. 

Failure to publish or mail notice, 
§44-2-71. 

Hearing, §44-2-102. 

Lis pendens. 

Form of notice, §44-2-248. 

Nonresidents, §44-2-67. 

Occupants of land and building, 
§44-2-72. 

Other persons found by examiner to be 
entitled to, §44-2-74. 

Petition for involuntary transfer, 
§44-2-173. 

Petition for issuance of duplicate 
certificate of title, §44-2-133. 

Posting on land and building, 
§44-2-72. 

Proceedings to register. 

Publication. 

Form of advertisement, §44-2-223. 
Registration of transactions affecting 
unregistered land, §44-2-128. 
Survey of land upon order of judge or 

examiner. 
Adjoining landowners, §44-2-77. 

Title register. 

Caveat objecting to entry in title 
register. 
Court’s action on caveat, 
§44-2-134. 


NOTICE —Cont’d 

Land registration —Cont’d 
Title register —Cont’d 

Caveat objecting to entry in title 
register —Cont’d 
Show cause hearing, §44-2-134. 
Waiver, §44-2-70. 
Appearances or pleadings as waiver, 
§44-2-73. 
Laundry’s lien. 
Sales, §44-14-454. 

Leases. 

Recording leases and assignments, 
§44-2-9, 
Liens. 
Commercial real estate broker liens, 
§44-14-602. 
Depositories of involuntary, gratuitous 
or naked deposits. 
Owners, §44-14-410. 
Repossessors of motor vehicles. 
Disposition of personal property, 
§44-14-411.1. 
Sale of property at public auction, 
§44-14-411. 
Die, molds, forms, and patterns, 
§§44-12-320, 44-12-321. 
Equipment repair lien. 
Sale, §44-14-464. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Foreclosure of liens on personalty, 
§44-14-550. 
Hospitals, nursing homes, traumatic 
burn care or physician practice. 
Actions accruing to injured persons 
for costs of care and treatment 
of injuries. 
Filing of claim or lien, §44-14-471. 
Jewelers’ lien sale after one year, 
§44-14-431. 
Laundry’s, cleaner’s and tailor’s lien. 
Sales, §44-14-454. 
Veterinarians and boarders of animals 
lien, §44-14-491. 
Lis pendens notice, §§44-14-610 to 
44-14-613. 

Mechanics’ and materialmen’s liens. 
Claim of lien, §44-14-361.1. 
Commencement of action for recovery 

of claims, §44-14-361.1. 
Contest of lien, §44-14-368. 
Notice of commencement, 

§44-14-361.5. 
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NOTICE —Cont’d 
Mechanics’ and materialmen’s liens 

—Cont’d 

Preliminary notice of lien rights, 

§44-14-361.3. 

Cancellation or expiration, 
§44-14-361.4. 

Cancellation upon final payment, 
§44-14-362. 

Required statement, §44-14-367. 
Special liens on personal property. 
Accrual of storage, §44-14-363. 

To contractors, §44-14-361.3. 

Mortgages. 

Constructive notice, §44-14-33. 

Effect of defective record as notice, 
§44-14-39. 

Personal property. 

Expiration of notice effected by 
recording security interest in 
personal property, §§44-14-140 
to 44-14-144. 

Recordation as constructive notice, 
§44-14-33. 

Recorded transfer of property subject 
to open end clause, §44-14-2. 

Nonresidents. 

Land registration, §44-2-67. 

Land registration assurance fund. 
Actions against fund, §44-2-193. 

Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-471. 

Open end clauses. 

Mortgages and conveyances to secure 
debt. 

Recorded transfer of property 
subject to, §44-14-2. 

Options. 

Recording of options to purchase land 
and assignment of options. 

Effect as notice, §44-2-8. 

Partition. 

Heirs property, uniform partition. 
Partition by sale, §44-6-185. 
Valuation of property, §44-6-184. 

Intention to apply for writ, §44-6-162. 

Life tenants partitioning realty. 
Service of notice of application, 

§44-6-173. 

Sale of lands when physical division 
inequitable, §44-6-167. 

Setting aside judgment by parties not 
notified, §44-6-171. 


NOTICE —Cont’d 
Partition —Cont’d 

Time of execution of writ, §44-6-164. 
Personal property. 

Foreclosure of liens on personalty, 
§44-14-550. 

Foreclosure of security interest on 
personal property. 

Change of address by debtor, 
§44-14-232. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-301. 

Publication of levy and sale of 
property, §44-14-302. 

Recording of security instruments in 

personal property. 
Expiration of notice effected by, 
§44-14-140. 
Affidavit for extension of time, 
§§44-14-141, 44-14-142. 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-143. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 
Personalty needs and bills of sale. 
Recording, §44-2-10. 
Prescription. 

Instrument creating lien. 

Effect on prescription, §44-5-176. 

Possession constitutes notice, 
§44-5-169. 

Private ways. 

Closing after one year of use, §44-9-56. 

Establishment over wild lands without 
notice to landowners, §44-9-53. 

Assessment of damages after notice, 
§44-9-53. 

Motion for abandonment for 
nonpayment of compensation, 
§44-9-47, 

Property owners’ associations. 

Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Foreclosing lien of assessments, 
§44-3-232. 

Meetings, §44-3-230. 
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NOTICE —Cont’d 
Real property. 
Grants of land from state. 
Correction of errors. 
Application to governor, §44-5-5. 
Lis pendens notice, §§44-14-610 to 
44-14-613. 
Sales made on foreclosure under 
power of sale. 
Hearings, §44-14-161. 
Mailing of notice to debtor, 
§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Procedure, §44-14-162.2. 
Recital in deeds as to meeting of 
requirements, §44-14-162.4. 
Waiver or release of requirements, 
§44-14-162.3. 
Manner of advertising for validity, 
§44-14-162. 
Recordation of instruments. 
General provisions, §§44-2-1 to 
44-2-39.2. 
Safe-deposit boxes. 
Rent due on. 
Opening of box, §44-12-209. 
Security deposits held by landlord 
for tenant. 
Account location and number, 
§44-7-31. 
Withdrawal from surety bonds, 
§44-7-32. 
Subdivisions. 
Sale of subdivided land. 
Opportunity for hearing, §44-3-13. 
Tailors’ lien. 
Sales, §44-14-454. 
Taxation. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Tenancy at will. 
Termination, §44-7-7. 
Time shares. 
Denial of registration, §44-3-196. 
Transfer of developer’s entire interest, 
§44-3-181. 
Transfers to minors. 
Resignation of custodian, §44-5-128. 
Traumatic burn care medical 
practices. 
Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-471. 


NOTICE —Cont’d 
Unclaimed property. 
Denial of claim for property paid or 
delivered, §44-12-220. 
Examination of records by 
commissioner of revenue, 
§44-12-229. 
Georgia unclaimed property list. 
Publication, §44-12-215. 
Proceedings instituted by other states, 
§44-12-216. 
Rent due on safe-deposit boxes. 
Opening of box, §44-12-209. 
Sales, §44-12-217. 
Usufructs of land. 
Recording usufructs and assignments, 
§44-2-9, 
Veterinarians. 
Lien, §44-14-491. 


NOTICE OF APPEAL. 
Dispossessory proceedings, §44-7-56. 
Landlord and tenant. 

Dispossessory proceedings, §44-7-56. 


NOTICE OF COMMENCEMENT. 
Mechanics’ and materialmen’s liens, 
§44-14-361.5. 


NOTICE OF REAL ESTATE 
SETTLEMENT. 

Settlement conveying interest in 
real estate or creating lien 
thereon. 

Filing and recording, §44-2-30. 


NULLA BONA, §44-14-11. 
Encumbrances, §44-14-11. 


NURSING HOMES. 
Actions. 

Lien on action for care and treatment 

costs. 
Covenant not to bring action, 
§44-14-478. 
Enforcement by action for damages, 
§44-14-478. 
No independent right of action, 
§44-14-476. 
Affidavits. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment. 
False swearing, §44-14-477. 

Lien on action for care and treatment 
costs. 

Affidavit of payment, §44-14-473. 
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NURSING HOMES —Cont’d 
Compromise and settlement. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 
Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-473. 
Covenants not to bring action. 

Lien on action for care and treatment 
costs. 

Effect of covenant, §44-14-473. 
Damages. 

Lien on action for care and treatment 
costs. 

Enforcement by action for damages, 
§44-14-473. 
Definitions. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-470. 

False swearing. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Affidavit of payment, §44-14-477. 
Fees. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Verified statement, §44-14-472. 
Lien on action for care and 
treatment costs, §§44-14-470 to 
44-14-477. 
Affidavit of payment, §44-14-473. 
False swearing, §44-14-477. 
Covenant not to bring action. 
Effect, §44-14-473. 

Definitions, §44-14-470. 

Duties of clerks of superior court, 
§44-14-472. 

Enforcement of lien by action for 
damages, §44-14-473. 

Exemptions from part, §44-14-474. 

Failure to perfect, §44-14-471. 

False swearing. 

Affidavit of payment, §44-14-477. 

Fee. 

Verified statement, §44-14-472. 

Generally, §44-14-470. 

Hospital lien book, §44-14-472. 

Independent right of action prohibited, 
§44-14-476. 


NURSING HOMES —Cont’d 
Lien on action for care and 
treatment costs —Cont’d 

Limitation on enforcement action, 
§44-14-478. 

Notice of claim or lien, §44-14-471. 

Perfecting lien, §44-14-471. 

Release. 

Effect, §44-14-4738. 

Settlement. 

Effect, §44-14-473. 

Settlement before entry into hospital, 
§44-14-475. 

Time for filing, verified statement, 
§44-14-471. 

Verified statement, §44-14-471. 

Fees, §44-14-472. 

Limitation of actions. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 

Notice. 

Lien on action accruing to injured 
person for care and treatment 
costs, §44-14-471. 

Releases. 

Lien on action for care and treatment 
costs. 

Effect of release, §44-14-473. 

Superior courts. 

Clerks. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Duties, §44-14-472. 
Workers’ compensation. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 

NUTS. 
Pecans. 


Falling on public rights of way, 
§§44-12-240 to 44-12-243. 


(0) 
OATHS. 
Ejectment proceedings against 
intruders. 


Sheriff competent to administer oath 
to person in possession, §44-11-31. 
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OATHS —Cont’d 
False swearing. 
Health care payment affidavit, 
§44-14-477. 
Foreclosures. 
Arising out of commercial 
transactions. 
Petition for immediate writ of 
possession, §44-14-261. 
Forms. 
Land registration. 
Examiners, §44-2-228. 
Landlord and tenant. 
Distress warrants. 
Application for, §44-7-71. 
Claims by third persons, §44-7-81. 
Land registration. 
Examiners, §44-2-100. 
Forms, §44-2-228. 
Petitions, §44-2-64. 
Partitioners, §44-6-164. 
Personal property. 
Foreclosure of security interest on 
personal property, §44-14-231. 
Foreclosures arising out of commercial 
transactions. 
Petition for immediate writ of 
possession, §44-14-261. 


OBLITERATION. 
Pawnbrokers. 
Prohibited acts. 


Permanent record books, §44-12-137. 


OBSCENITY. 
Landlord and tenant. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Leases for purposes of prostitution 
or assignation, §44-7-18. 


OLEORESIN. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


OPEN END CLAUSES. 
Mortgages and conveyances to 
secure debt. 
Operation, §44-14-1. 
Recorded transfers of property subject 
to, §44-14-2. 
Notice of transfer, §44-14-2. 
OPEN-SPACE VALUES OF REAL 
PROPERTY. 


Conservation easement defined, 
§44-10-2. 


OPTIONS. 
Assignments. 
Recording assignments of options to 
purchase land, §44-2-8. 
Notice. 
Recording of options to purchase land 
and assignment of options. 
Effect as notice, §44-2-8. 
Recording of options to purchase 
land and assignment of options, 
§44-2-8. 


ORDERS. 
Bankruptcy. 

Recordation, §§44-14-590, 44-14-591. 
Cemeteries. 

Forfeiture of abandoned cemetery lots, 

§44-5-211. 
Deeds of trust. 
Enforcement of rights, §44-14-120. 
Easements. 

Private ways. 

Removal of obstructions, §44-9-59. 
Show cause orders, §44-9-43. 
Foreclosures. 

Security interest on personal property, 

§44-14-238. 
Forms. 

Foreclosure of security interest on 
personal property. 

Order to turn over property to 
sheriff, §44-14-233. 
Georgia land sales act. 

Prohibition of acts, practices or 
transactions in violation of article, 
§44-3-6. 

Grants of land from state. 

Correction of errors, §44-5-5. 

Land registration. 

Form of judge’s order of transfer, 
§44-2-244. 

Involuntary transfer, §44-2-173. 

Registration of involuntary 
transactions on court’s order, 
§44-2-129. 

Partition. 
Issuance of writ, §44-6-163. 
Personal property. 

Foreclosure of security interest on 

personal property. 
Order to turn over property to 
sheriff, §44-14-233. 
Private ways. 
Removal of obstructions, §44-9-59. 
Show cause orders, §44-9-43. 
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ORDERS —Cont’d 
Real property. 
Grants of land from state. 
Correction of errors, §44-5-5. 
Subdivisions. 
Sale of subdivided land. 
Prohibiting acts, practices or 
transactions in violation of 
article, §44-3-6. 
Trust deeds. 
Enforcement of rights of trustees and 
holders, §44-14-120. 
Unclaimed property. 
Limitations specified by court order. 
Expiration not to affect duties 
required by article, §44-12-226. 


ORDINANCES. 
Environmental covenants. 
Provisions not to authorize uses 
prohibited by local ordinances, 
§44-16-6. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Landlord and tenant. 
Security of premises, §44-7-4. 
Real property. 
Registration of vacant or foreclosed 
real property, §44-14-14. 


ORE. 
Rights of way for mining and 
quarrying. 
Carrying off or over adjoining land, 
§44-9-74. 


ORGAN DONATIONS. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 


ORGANS. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 


OXEN. 
Landlords furnishing oxen. 
Lien, §44-14-340. 
OYSTERS AND CLAMS. 
Riparian rights in navigable 
tidewaters. 


Rights of owners of land adjacent to or 


covered by, §44-8-7. 


OYSTERS AND CLAMS —Cont’d 
Riparian rights in nonnavigable 
tidewaters. 
Rights of adjoining landowners to 
oysters, clams and other shellfish, 
§44-8-6. 


P 


PAPER. 
Land grants from state. 

Filing and preserving papers, §44-5-8. 
Land registration. 

Examiners. 

Production of books and papers, 
§44-2-103. 

Filing related papers, §44-2-253. 
Registered lands. 

Filing method, §44-2-253. 


PARAMEDICS. 
Anatomical gifts. 
Search of individual for document of 
gift, §44-5-150. 


PARENT AND CHILD. 
Anatomical gifts. 
Reasonable search for parents of 
unemancipated minor, §44-5-152. 
Who may make gift of body or body 
part of decedent, §44-5-147. 
Who may make gift prior to donor’s 
death, §44-5-142. 
Blood donations by persons over 17 
years of age. 
Consent of parent not required, 
§44-5-89. 
Gifts. 
Inter vivos gifts. 

Acceptance by parent for minor, 
§44-5-81. 

Blood donations by persons over 17 
years of age. 

Consent of parent not required, 
§44-5-89. 

Delivery of personalty by parent to 
child living separate from 
parent. 

Presumption of gift arising from, 
§44-5-84. 
Inter vivos gifts. 
Acceptance by parent for minor, 
§44-5-81. 
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PARENT AND CHILD —Cont’d 
Inter vivos gifts —Cont’d 
Blood donations by persons over 17 
years of age. 
Consent of parent not required, 
§44-5-89. 
Delivery of personalty by parent to 
child living separate from parent. 
Presumption of gift arising from, 
§44-5-84. 


PAROL EVIDENCE. 
Bills of sale. 
Use to prove bill to be mortgage, 
§44-14-32. 
Deeds. 
Use to prove apparent deed to be 
mortgage, §44-14-32. 
Fee simple estates. 
Parol evidence to prove maker’s 
intention, §44-6-21. 
Mortgages. 
Use to prove apparent deed to be 
mortgage, §44-14-32. 


PAROL GIFTS. 
Gifts in contemplation of death, 
§44-5-100. 


PAROL LICENSE TO USE 
ANOTHER’S LAND. 

Revocability, §44-9-4. 

When easement runs with land, 
§44-9-4, 


PARTIES. 
Conservation easements. 
Actions affecting conservation 
easements, §44-10-4. 
Ejectment. 
Death of codefendant. 
Necessity for substitution, §44-11-11. 
Making true claimant defendant, 
§44-11-5. 
Previous warrantor of title as 
codefendant, §44-11-10. 
Land registration. 
Actions against assurance fund. 
Parties defendant, §44-2-194. 
Delay of hearing to add new parties, 
§44-2-102. 
Mechanics’ and materialmen’s liens. 
Proceedings brought by materialmen, 
mechanics, etc., §44-14-361.1. 


PARTITION, §§44-6-140 to 44-6-174. 
Condominiums. 
Common elements, §44-3-78. 


PARTITION —Cont’d 
Equitable partition, §§44-6-140 to 
44-6-142. 
Circumstances rendering proceeding in 
equity suitable and just. 
When equitable partition 
authorized, §44-6-140. 
Decree. 
Effect on title, §44-6-142. 
Molding, §44-6-141. 
Discretion of court, §44-6-141. 
Insufficiency of remedy at law. 
When equitable partition 
authorized, §44-6-140. 
Jurisdiction of equity, §44-6-140. 
Title. 
Effect of decree on, §44-6-142. 
When authorized, §44-6-140. 
Heirs property, uniform partition, 
§§44-6-180 to 44-6-189.1. 
Applicability of provisions, §44-6-181. 
Appointment of partitioners. 
Qualifications, §44-6-183. 
Appraisal of property, §44-6-184. 
Broker for open market sale, 
§44-6-187. 
Report of broker to court, §44-6-188. 
Definitions, §44-6-180. 
Determination by court if property is 
heirs property, §44-6-181. 
Hearing to determine fair market 
value, §44-6-184. 
In kind partition, §44-6-186. 
Interpretation and construction of 
statutory provisions. 
Relation to Electronic Signatures in 
Global and National Commerce 
Act, §44-6-189.1. 
Uniformity among states enacting 
uniform act, §44-6-189. 
Open market sale, §44-6-187. 
Report of broker to court, §44-6-188. 
Partition by sale, §44-6-185. 
Partition in kind, §44-6-186. 
Posting of sign in right-of-way 
adjacent to property. 
Service by publication, §44-6-182. 
Prejudice to cotenants. 
Determination for partition in kind, 
§44-6-186. 
Qualifications of partitioners, 
§44-6-183. 
Sale on open market, §44-6-187. 
Report of broker to court, §44-6-188. 
Sale, partition by, §44-6-185. 
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PARTITION —Cont’d 
Heirs property, uniform partition 
—Cont’d 
Service by publication. 
Posting of sign in right-of-way 


adjacent to property, §44-6-182. 


Valuation of property, methods, 

§44-6-184. 

Personal property, §44-12-1. 
Statutory partition, §§44-6-160 to 
44-6-174. 
Absent parties from state. 
Setting aside judgment, §44-6-171. 
Answers. 

Partition of realty by life tenants. 

Time for answer, §44-6-173. 

Application for petition. 
Who may apply, §44-6-161. 
Appraisal of property where physical 
division of property inequitable, 
§44-6-166.1. 
Appraisers. 

Physical division of property 
inequitable. 

Appointment of qualified persons 
to make appraisals, 
§44-6-166.1. 

Bona fide purchasers. 

Setting aside judgment by persons 
under disability, absent or not 
notified. 

Subsequent proceedings not to 
affect title, §44-6-171. 

Commissioners to conduct sale. 

Physical division of property 
inequitable, §44-6-167. 

Liability for money received, 
§44-6-168. 

Return, §44-6-168. 

Conclusiveness of second partition 

when ordered, §44-6-166. 

Contempt. 

Commissioners conducting sale 
when physical division 
inequitable. 

Failure to pay money into court, 
§44-6-168. 

Deed of conveyance. 

Sale of land when physical division 
inequitable. 

Execution of deed to purchasers, 
§44-6-169. 

Defenses to right of applicant, 

§44-6-165. 

Definitions. 

Physical division inequitable, 

§44-6-166.1. 


PARTITION —Cont’d 
Statutory partition —Cont’d 


Denial of sale or partition. 

Interest of sale or partition. 

Interest of parties not fully 
protected, §44-6-170. 

Extraordinary cases. 

Treatment of, §44-6-170. 

Fair and equitable division of property 
impossible, §44-6-166.1. 

Grounds, §44-6-160. 

Guardian ad litem. 

Partition of realty by life tenants 
appointed to represent unborn 
remaindermen, reversioners or 
minors, §44-6-173. 

Guardian and ward. 

Applications for minors, mentally ill 
or retarded persons, §44-6-161. 

Service of notice on, §44-6-162. 

Inequitable physical division of 
property, §44-6-166.1. 

Issuance of rent of partition, 
§44-6-163. 

Judgment of court. 

Return of petitioners, §44-6-166. 

Setting aside judgment. 

Parties under disability, absent or 
not notified, §44-6-171. 

Jurisdiction. 
Superior courts, §44-6-160. 
Jury trial. 

Objections and defenses to right of 
applicant, writ or return, 
§44-6-165. 

Setting aside judgment by parties 
under disability, absent or not 
notified, §44-6-171. 

Life tenants. 

Partition of realty by, §44-6-172. 

Cumulative effect to existing laws, 
§44-6-174. 

Guardian ad litem to represent 
unborn remaindermen, 
reversioners or minors, 
§44-6-173. 

Service of notice of application, 
§44-6-173. 

Time to answer and plead to 
application, §44-6-173. 

Limitation of actions. 

Setting aside judgment by parties 
under disability, absent or not 
notified, §44-6-171. 

Mentally ill or retarded persons. 

Application made by guardian, 
§44-6-161. 


PARTITION —Cont’d 
Statutory partition —Cont’d 


INDEX 


PARTITION —Cont’d 
Statutory partition —Cont’d 


Mentally ill or retarded persons 
—Cont’d 
Service of notice on guardians, 
§44-6-162. 
Setting aside judgment, §44-6-171. 
Minors. 
Application made by guardian, 
§44-6-161. 
Partition of realty by life tenants. 
Appointment of guardian ad litem 
to represent, §44-6-173. 
Service of notice on guardian, 
§44-6-162. 
Setting aside judgment, $44-6-171. 
Motion to set aside judgment. 
Parties under disability, absent or 
not notified, §44-6-171. 
Nonresidents. 
Service of notice of intention to 
apply by publication, §44-6-162. 
Notice. 
Application by life tenant for 
partition of realty. 
Service, §44-6-173. 
Intention to apply for writ, 
§44-6-162. 
Sale. 
Physical division of property 
inequitable, §44-6-167. 
Setting aside judgment by unnotified 
parties, §44-6-171. 
Time of execution of writ, §44-6-164. 
Objections to right of applicant, 
§44-6-165. 
Order issuing writ, §44-6-163. 
Order to sell land. 
Physical division of property 
inequitable, §44-6-166.1. 
Partitioners. 
Appointment, §44-6-163. 
Oath, §44-6-164. 
Principles governing partition, 
§44-6-164. 
Return, §44-6-164. 
Objections to, §44-6-165. 
Petitioners. 
Return. 
Judgment of court, §44-6-166. 
Petitions, §44-6-160. 
Who may apply for petition, 
§44-6-161. 
Physical division of property 
inequitable, §44-6-166.1. 
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Pleadings. 

Partition of realty by life tenants. 

Time to answer and plead, 
§44-6-173. 

Principles governing partition, 

§44-6-164. 

Publication. 

Notice of sale when physical division 
of property inequitable, 
§44-6-167. 

Service of notice of intention to 
apply to nonresidents, 
§44-6-162. 

Remainders and reversions. 

Partition of realty by life tenants, 
§44-6-172. 

Cumulative effect to existing laws, 
§44-6-174. 

Guardian ad litem to represent 
unborn remaindermen, 
reversioners or minors, 
§44-6-173. 

Service of notice of application, 
§44-6-173. 

Time to answer and plead, 
§44-6-173. 

Res judicata. 

Return of partitioners as judgment 
of court. 

Conclusiveness as to notified 
parties, §44-6-166. 

Sale when physical division of 
property inequitable, §§44-6-166.1 

to 44-6-169. 

Second partition. 

Conclusiveness when ordered, 
§44-6-166. 

Service of notice of application by life 

tenant, §44-6-178. 

Service of notice of intention to apply 

for writ, §44-6-162. 

Superior courts. 

Jurisdiction, §44-6-160. 

Jury trial on objections and 
defenses, §44-6-165. 

Setting aside judgment by parties 
under disability, absent or not 
notified, §44-6-171. 

Surveyors. 

Appointment, §44-6-164. 

Time for payment of appraisal price. 

Physical division of property 
inequitable, §44-6-166.1. 


INDEX 


PARTITION —Cont’d 
Statutory partition —Cont’d 
Time for sale of land. 
Physical division of property 
inequitable, §44-6-167. 
Time to answer and plead partition of 
realty by life tenants, §44-6-173. 

Title. 

Sale of land when physical division 
inequitable, §44-6-169. 

Trust beneficiaries. 

Application made by trustee, 
§44-6-161. 

Service of notice on trustees, 
§44-6-162. 

Venue, §44-6-160. 

Who may apply, §44-6-161. 
Time-share units, §44-3-165. 
Uniform partition of heirs property, 

§§44-6-180 to 44-6-189.1. 


PARTNERSHIPS. 
Abandonment presumed. 
Intangible interest in business 
associations, §44-12-201. 
Unclaimed court ordered refund from 
business associations, §44-12-200. 
Undistributed dividends and 
distributions of business 
associations, §44-12-201. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
Presumption of abandonment. 

Intangible interest in business 
associations, §44-12-201. 

Unclaimed court ordered refunds 
from business associations, 
§44-12-200. 

Undistributed dividends and 
distributions of business 
associations, §44-12-201. 

Mechanics’ and materialmen’s liens. 
Employment of registered architects, 
foresters, land surveyors or 

engineers. 

Rights as to liens, §44-14-365. 

Presumptions. 
Court ordered refunds from business 
associations. 

When presumed abandoned, 
§44-12-200. 

Dividends and distributions of 
business associations. 

When presumed abandoned, 
§44-12-201. 


PARTNERSHIPS —Cont’d 
Presumptions —Cont’d 
Intangible interest in business 
associations. 
When presumed abandoned, 
§44-12-201. 
Unclaimed property. 
Disposition generally, §§44-12-190 to 
44-12-238. 
Presumption of abandonment. 
Intangible interest in business 
associations, §44-12-201. 
Unclaimed court ordered refund 
from business associations, 
§44-12-200. 
Undistributed dividends and 
distributions of business 
associations, §44-12-201. 


PAST DUE ACCOUNTS. 
Condominium assessments, 
§44-3-109. 


PATTERNS. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 


PAWNBROKERS, §§44-12-130 to 
44-12-138. 
Actions. 
Interference with lien on pledged 
goods, §44-14-403. 
Advertising. 
Restrictions, §44-12-138. 
Damaged goods. 
Replacement, §44-12-137. 
Definitions, §44-12-130. 
Lost, §44-12-137. 
Disclosure tickets or statements, 
§44-12-138. 
Duration of pawn transactions, 
§44-12-131. 
Grace period on pawn transactions, 
§44-14-408. 
Interest. 
Restrictions, §44-12-131. 
Liens, §44-14-400. 
Action for interference of lien on 
pledged goods, §44-14-403. 
Pledged goods, §44-14-403. 
Priorities, §44-14-400. 
Redemption of goods after maturity 
date, §44-14-403. 
Satisfaction, §44-14-408. 
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PAWNBROKERS —Cont’d 
Local laws. 
Effect of part on, §44-12-135. 
Lost goods. 
Replacement, §44-12-137. 
Motor vehicles. 
Lease-back. 
Prohibited, §44-12-131. 
Taking possession, §44-12-131. 
Municipal corporations. 
Supervision upon brokers by, 
§44-12-136. 
Pledged goods. 
Lien on, §44-14-403. 
Presumptions. 
Person properly presenting pawn 
ticket. 


Presumed to be pledgor, §44-12-137. 


Prohibited acts, §44-12-137. 
Records. 
Content, §44-12-132. 
Corrections, §44-12-133. 
Inspections, §44-12-133. 
Maintenance for four years, 
§44-12-134. 
Manner of recording entries, 
§44-12-138. 
Permanent records required, 
§44-12-132. 
Prohibited acts, §44-12-137. 
Redemption of goods after maturity 
date, §44-14-403. 


PAYMENT IN FULL. 
Debt instruments. 
Deed cancellations. 
Effect, §44-14-67. 
Forms, §44-14-366. 
Grantees’ obligations, §44-14-3. 
Landlord and tenant. 
Croppers. 
Illegal sale by cropper, §44-7-103. 


PAYOFF BALANCES. 
Mortgages. 
Transfer of deeds to secure debt, 
§44-14-64. 


PECANS. 
Definitions. 
Falling on public rights of way, 
§44-12-240. 
Falling on public rights of way, 
§§44-12-240 to 44-12-243. 
Definitions, §44-12-240. 
Harvest season. 
Ownership during harvest season, 
§44-12-241. 


PECANS —Cont’d 
Falling on public rights of way 
—Cont’d 
Harvest season —Cont’d 
Removal out of harvest season, 
§44-12-242. 
Interstate highways. 
Right of owner of pecan trees to 
harvest from, §44-12-243. 
Limited access highways. 
Right of owner of pecan trees to 
harvest from, §44-12-243. 
Maintenance of public rights of way. 
Effect of article on, §44-12-243. 
Picking pecans from tree limbs 
without permission, §44-12-241. 
Removal out of harvest season, 
§44-12-242. 
Picking pecans from tree limbs 
without permission. 
Unlawful, §44-12-241. 


PENALTIES. 
Disposition of unclaimed property, 
§44-12-227. 
Georgia land sales act. 
Failure to pay registration and 
inspection fees, §44-3-6. 
Indians. 
Museums. 
American Indian human remains 
and burial objects held by. 
Violations of provisions. 
Civil penalty, §44-12-264. 
Motor vehicles. 
Removal of improperly parked cars or 
trespassing personal property. 
Violations, §44-1-13. 
Subdivisions. 
Sale of subdivided land. 
Failure to pay registration and 
inspection fees, §44-3-6. 
Unclaimed property, §44-12-227. 


PENSIONS. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 
PER ACRE. 
Conveyances. 
Deficiency in acreage. 
Apportionment of price, §44-5-35. 
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PERMITS. 
Towed vehicles. 
Municipalities. 

Nonconsensual towing permit for 
firms operating within 
municipality, §44-1-13. 

Removal of improperly parked cars or 
trespassing personal property. 

Permit to engage in private trespass 
towing, §44-1-13. 


PERPETUITIES. 
Rule against perpetuities. 
Uniform statutory rule against 
perpetuities. 
General provisions, §§44-6-200 to 
44-6-206. 
Short title, §44-6-200. 


PERSONAL INFORMATION. 
Anatomical gifts. 
Donor registry, §44-5-158. 


PERSONAL PROPERTY. 
Actions. 
Trover. 
General provisions, §§44-12-150 to 
44-12-171. 
Actual possession of personalty, 
§44-1-7,. 
Adverse possession, §44-5-177. 
Affidavits. 
Foreclosure of liens on personalty, 
§44-14-550. 
Foreclosure of security interest on 
personal property. 
Before debt due, §44-14-239. 
Illegality, §44-14-241. 
Writ of possession, §44-14-231. 
Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 
Security instruments in personal 
property. 
Expiration of notice effected by 
recording. 
Extension of time period, 
§44-14-141. 
Recordation of affidavit, 
§44-14-142. 
Answers. 
Foreclosure of security interest on 
personal property. 
Time to answer, §§44-14-232, 
44-14-233. 
Appeals. 
Foreclosure of security interest on 
personal property, §44-14-235. 


PERSONAL PROPERTY —Cont’d 
Application of provisions relating to 
estates in, §44-1-11. 
Bailments. 
Deposits, §§44-12-90 to 44-12-96. 
General provisions, §§44-12-40 to 
44-12-120. 
Loans of property, §§44-12-110 to 
44-12-120. 
Pawnbrokers, §§44-12-130 to 
44-12-138. 
Bills of sale to personalty. 
Recording, §44-2-10. 
Bills of sale to secure debt. 
Wrongful sale or removal of property 
subject to, §44-14-6. 
Bonds, surety. 
Foreclosure of liens on personalty. 
Bond by defendant for possession, 
§44-14-550. 
Judgment on replevy bonds, 
§44-14-551. 
Foreclosure of security interest on 
personal property. 
Before debt due, §44-14-241. 
Transfers, removals or conveyances 
pending resolution, §§44-14-234, 
44-14-237. 
Foreclosures arising out of commercial 
transactions, §44-14-263. 
Filing of defenses by defendant, 
§44-14-268. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Causa mortis gifts. 
Object of gift required to be personal 
property, §44-5-100. 
Chattel mortgages. 
Crops. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 
Expiration of notice effected by 
recording, §§44-14-140 to 
44-14-144. 
Affidavits for extension of time, 
§§44-14-141, 44-14-142. 
Extension of time, §44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-143. 
Public utility corporations. 
Exclusion from coverage, 
§44-14-144. 
Foreclosures. 
Generally, §§44-14-230 to 44-14-3083. 
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PERSONAL PROPERTY —Cont’d 
Chattel mortgages —Cont’d 
Foreclosures —Cont’d 
Mortgages generally, §§44-14-180 to 
44-14-191. 
Wrongful sale or removal of mortgaged 
property, §44-14-6. 
Choses in action, §§44-12-20 to 
44-12-24, 
Assignment. 
Actions arising upon contract, 
§44-12-22. 
Fund, §44-12-23. 
Rights of action, §44-12-24. 
Contracts. 
Assignment of choses arising upon 
contract, §44-12-22. 
Defined, §44-12-20. 
Enforcement rights and remedies, 
§44-12-21. 
Fraud. 
Right of action may not be assigned, 
§44-12-24. 
Funds. 
Assignment, §44-12-23. 
Remedies to enforce, §44-12-21. 
Right to enforce, §44-12-21. 
Torts. 
Right of action may not be assigned, 
§44-12-24. 
Construction of provisions relating 
to estates in personalty, §44-1-11. 
Constructive possession of 
personalty, §44-1-7. 
Contracts of hiring. 
Hiring generally, §§44-12-60 to 
44-12-78. 
Counterclaims. 
Foreclosures arising out of commercial 
transactions. 
Time for filing, §44-14-267. 
Crops. 
Landlords crop liens. 
General provisions, §§44-14-340 to 
44-14-349. 
Matured or unmatured crops declared 
to be personalty, §44-14-101. 
Security agreements relating to crops, 
§§44-14-100, 44-14-101. 
Damages. 
Foreclosure of liens on personalty, 
§44-14-550. 
Deeds. 
Necessity for deed, §44-5-31. 
Recording, §44-2-10. 
Instruments executed out of state, 
§44-2-21. 


PERSONAL PROPERTY —Cont’d 
Deeds —Cont’d 

Requisites of deed to personalty, 

§44-5-31. 
Default judgments. 

Foreclosure of security interest on 
personal property, §44-14-233. 

Foreclosures arising out of commercial 
transactions, §44-14-269. 

Defenses. 

Foreclosures arising out of commercial 
transactions. 

Time for filing, §44-14-267. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-308. 

Foreclosures on bills of sale or 
contracts retaining title, 
§44-14-281. 

Definitions. 

Bailment, §44-12-40. 

Chose in actions, §44-12-20. 

Estate, §44-1-4. 

Foreclosures arising out of commercial 
transactions, §44-14-260. 

Personal estate, §44-1-3. 

Personalty, §44-1-3. 

Property, §44-1-1. 

Title, §44-1-5. 

Deposits. 

Bailments generally, §§44-12-90 to 
44-12-96. 

Detachment of anything from realty. 

Personalty upon being detached, 
§44-1-6. 

Disposition of unclaimed property. 

General provisions, §§44-12-190 to 
44-12-238. 

Estate defined, §44-1-4. 
Estates for years. 

General provisions, §§44-6-100 to 

44-6-106. 
Executions. 

Foreclosure of security interest on 
personal property, §§44-14-230, 
44-14-236. 

Foreclosures arising out of commercial 
transactions, §44-14-266. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 

Exemptions from levy and sale. 

Constitutional exemption, §§44-13-1 to 
44-13-87. 

Statutory exemptions, §§44-13-100 to 
44-13-108. 
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PERSONAL PROPERTY —Cont’d PERSONAL PROPERTY —Cont’d 
Federal tax lien registration. Foreclosures —Cont’d 


General provisions, §§44-14-570 to 

44-14-574. 
Fee simple estates. 

General provisions, §§44-6-20 to 
44-6-25. 

Foreclosures, §§44-14-230 to 44-14-303. 

Bills of sale or contracts retaining 
title, §§44-14-280 to 44-14-282. 

Defenses, §44-14-281. 
Levy and sale. 

Following execution and recording 
of bill of sale to defendant, 
§44-14-282. 

Manner of foreclosure, §44-14-280. 
Proceedings after foreclosure, 
§44-14-281. 

Commercial transactions relating to 
personal property, §§44-14-260 to 
44-14-269. 

Bond, §44-14-263. 

Filing of defenses by defendant, 
§44-14-268. 

Consumer transactions. 

Exemptions, §44-14-261. 
Counterclaims. 

Time for filing, §44-14-267. 
Default judgments, §44-14-269. 
Defenses. 

Time for filing, §44-14-267. 
Definitions, §44-14-260. 
Dissolution of writ, §44-14-268. 
Execution and levy, §44-14-266. 
Grounds for immediate writ of 

possession, §44-14-262. 
Immediate writ of possession. 

Dissolution, §44-14-268. 

Grounds, §44-14-262. 

Issuance, §44-14-264. 

Petition for, §44-14-261. 
Insufficient showing. 

Procedure when, §44-14-264. 
Issuance of immediate writ of 

possession, §44-14-264. 
Motion for dissolution of writ, 
§44-14-268. 
Oath. 

Petition for immediate writ of 

possession, §44-14-261. 
Payment into court, §44-14-268. 
Petition for immediate writ of 

possession, §44-14-261. 
Procedure when showing 
insufficient, §44-14-264. 
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personal property —Cont’d 
Service of notice to defendant, 
§44-14-265. 
Time. 
Dissolution of writ, §44-14-268. 
Trial, §44-14-267. 
Waiver required to accompany 
petition, §44-14-263. 


Liens. 


Affidavit, §44-14-550. 

Authorization of foreclosure, 
§44-14-550. 

Bond by defendant for possession, 
§44-14-550. 

Damages, §44-14-550. 

Demand, §44-14-550. 

Forfeiture of lien, §44-14-550. 

Judgment on replevy bond, 
§44-14-551. 

Limitation of action, §44-14-550. 

Manner, §44-14-550. 

Notice, §44-14-550. 

Petition for full hearing, §44-14-550. 

Petition for probable cause hearing, 
§44-14-550. 

Possession of property, §44-14-550. 

Probable cause hearing, §44-14-550. 


Magistrate courts, §§44-14-300 to 


44-14-303. 
Affidavit, §44-14-300. 
Defenses, §44-14-303. 
Executions, §44-14-300. 
Hearings, §44-14-303. 
Jurisdiction, §44-14-231. 
Maximum amount of mortgage, 
§44-14-300. 
Levy and sale, §44-14-302. 
Notice, §44-14-301. 
Security interest on personal 
property, §44-14-231. 
Venue, §44-14-300. 


Security interest on personal property, 


§§44-14-230 to 44-14-241. 
Affidavit, §44-14-231. 
Before debt due, §44-14-239. 
Legality, §44-14-241. 
Answers. 
Time to answer, §§44-14-232, 
44-14-233. 
Appeals, §44-14-235. 
Possession pending appeal, 
§44-14-235. 


PERSONAL PROPERTY —Cont’d 
Foreclosures —Cont’d 


Security interest on personal property 


—Cont’d 
Authority to foreclose, §44-14-230. 
Before debt due, §§44-14-239 to 
44-14-241. 
Affidavit, §44-14-239. 
Legality, §44-14-241. 
Bond, §44-14-241. 
Grounds, §44-14-239. 
Levy and sale, §44-14-240. 
Trial, §44-14-241. 
Bond. 
Before debt due, §44-14-241. 
Transfer, removing or conveying 
property pending resolution, 
§§44-14-234, 44-14-237. 
Change of address by debtor. 
Notice to creditor, §44-14-232. 
Debts due in installments, 
§44-14-238. 
Default. 
Failure to answer, §44-14-233. 
Reopening, §44-14-233. 
Disposition of property pending 
resolution, §44-14-234. 
Execution, §44-14-230. 
Execution and levy, §44-14-236. 
Forms. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Granting writ of possession. 
Default, §44-14-233. 
Hearings. 
Amount of payment into court, 
§44-14-234. 
Installments. 
Debts due in, §44-14-238. 
Issuance of writ of possession, 
§44-14-234. 
Jurisdiction, §44-14-231. 
Notice of change of address by 
debtor, §44-14-232. 
Order to turn over property to 
sheriff, §44-14-233. 
Payment into court, §44-14-234. 
Petition for writ of possession, 
§44-14-231. 
Possession pending resolution, 
§44-14-234. 
Rental transactions, §44-14-230. 


Retention or disposition of property 


by plaintiff, §44-14-236. 


INDEX 


PERSONAL PROPERTY —Cont’d 
Foreclosures —Cont’d 
Security interest on personal property 
—Cont’d 
Sale, §§44-14-230, 44-14-236. 
Before debt due, §44-14-240. 
Service of summons, §44-14-232. 
Summons, §44-14-232. 
Transfers, removals or conveyances 
pending resolution. 
Posting of bond, §§44-14-234, 
44-14-237. 
Trial, §44-14-233. 
Before debt due, §44-14-241. 
Possession by defendant pending 
final outcome, §44-14-233. 
Venue, §44-14-231. 
Forfeitures. 

Foreclosure of liens on personalty, 

§44-14-550. 
Forms. 

Foreclosure of security interest on 

personal property. 
Order to turn over property to 
sheriff, §44-14-233. 
Summons, §44-14-232. 
Forthcoming bonds. 

By purchaser of mortgaged personalty, 

§44-14-45. 
Fraud. 
Wrongful sale or removal of personal 
property, §44-14-6. 
Gifts. 
Inter vivos gifts, §§44-5-80 to 44-5-89. 
Gifts causa mortis. 
Object of gift required to be personal 
property, §44-5-100. 
Hearings. 
Foreclosure of liens on personalty. 
Probable cause hearings, §44-14-550. 

Foreclosure of security interest on 
personal property. 

Amount of payment into court, 
§44-14-234. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-308. 

Inter vivos gifts, §§44-5-80 to 44-5-89. 
Judgments. 
Foreclosure of liens on personalty. 
Replevy bonds, §44-14-551. 

Foreclosure of security interest on 

personal property. 
Default, §44-14-233. 

Foreclosures arising out of commercial 
transactions. 

Default judgments, §44-14-269. 
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PERSONAL PROPERTY —Cont’d 
Jurisdiction. 
Foreclosure of security interest on 
personal property, §44-14-231. 
Foreclosures of mortgages on personal 
property by magistrate’s court. 
Maximum amount mortgage, 
§44-14-300. 
Removal of improperly parked cars or 
trespassing personal property. 
Concurrent jurisdiction, §44-1-13. 
Landlord and tenant. 
Flooding propensity of property. 
Liability for property damages for 
failure to notify, §44-7-20. 
Landlords crop liens. 
General provisions, §§44-14-340 to 
44-14-349. 
Leases. 
Foreclosure of security interest on 
personal property. 
Lease or rental transactions, 
§44-14-230. 
Liens. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Foreclosure. 
Affidavit, §44-14-550. 
Authorization of foreclosure, 
§44-14-550. 
Bond for possession by defendant, 
§44-14-550. 
Damages, §44-14-550. 
Demand, §44-14-550. 
Forfeiture of lien, §44-14-550. 
Judgment on replevy bonds, 
§44-14-551. 
Limitation of actions, §44-14-550. 
Manner, §44-14-550. 
Notice, §44-14-550. 


Petition for full hearing, §44-14-550. 


Petition for probable cause hearing, 
§44-14-550. 
Possession of property, §44-14-550. 
Probable cause hearing, §44-14-550. 
Landlords crop liens. 
General provisions, §§44-14-340 to 
44-14-349. 
Mechanics’ and materialmen’s liens. 
Special liens on personal property, 
§44-14-363. 
Life estates. 
General provisions, §§44-6-80 to 
44-6-90. 


PERSONAL PROPERTY —Cont’d 
Limitation of actions. 
Foreclosure of liens on personalty, 
§44-14-550. 
Loans. 
Bailments. 
Loans of property, §§44-12-110 to 
44-12-120. 
Machinery not attached to realty 
not part of realty, §44-1-6. 
Magistrate courts. 
Foreclosures. 
Affidavit, §44-14-300. 
Defenses, §44-14-308. 
Execution, §44-14-300. 
Hearing, §44-14-303. 
Jurisdiction. 
Maximum of mortgage, 
§44-14-300. 
Levy and sale, §44-14-302. 
Notice, §44-14-301. 
Security interest on personal 
property. 
Jurisdiction, §44-14-231. 
Venue, §44-14-300. 
Minors. 
Delivery of personalty by parent to 
child living separate from parent. 
Presumption of gift arising from, 
§44-5-84. 
Mortgages. 
Cancellation of personalty mortgage by 
grantee upon payment in full. 
Furnishing of cancellation, §44-14-3. 
Crops. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 
Foreclosures. 
Generally, §§44-14-230 to 44-14-303. 
Mortgages generally, §§44-14-180 to 
44-14-191. 
Forthcoming bond by purchaser of 
mortgaged personalty, §44-14-45. 
Recordation. 
Expiration of notice effected by 
recording, §44-14-140. 
Affidavit for extension of time 
period, §§44-14-141, 
44-14-142. 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-143. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 
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PERSONAL PROPERTY —Cont’d 
Mortgages —Cont’d 
Recordation —Cont’d 
Mortgages on property of railroads 
and other utilities, §44-14-36. 

Wrongful sale or removal of mortgaged 

property, §44-14-6. 
Motions. 

Foreclosures arising out of commercial 
transactions. 

Dissolution of writ, §44-14-268. 
Notice. 

Foreclosure of liens on personalty, 
§44-14-550. 

Foreclosure of security interest on 
personal property. 

Change of address by debtor, 
§44-14-232. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-301. 

Recording deeds and bills of sale to 
personalty, §44-2-10. 

Recording of security instruments in 
personal property. 

Expiration of notice effected by, 
§44-14-140. 
Affidavit for extension of time, 
§§44-14-141, 44-14-142. 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-143. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 
Oaths. 

Foreclosures arising out of commercial 
transactions. 

Petition for immediate writ of 
possession, §44-14-261. 
Orders. 

Foreclosure of security interest on 
personal property. 

Order to turn over property to 
sheriff, §44-14-233. 
Partition, §44-12-1. 

General provisions, §§44-6-140 to 

44-6-174. 
Pawnbrokers. 

General provisions, §§44-12-130 to 

44-12-138. 
Payment into court. 

Foreclosure of security interest on 

personal property, §44-14-234. 


PERSONAL PROPERTY —Cont’d 
Payment into court —Cont’d 
Foreclosures arising out of commercial 

transactions, §44-14-268. 

Pecans. 

Falling on public rights of way, 

§§44-12-240 to 44-12-243. 

Personal estate defined, §44-1-3. 

Personalty defined, §44-1-3. 

Petitions. 

Foreclosure of liens on personalty. 
Probable cause hearings and full 
hearings, §44-14-550. 
Foreclosure of security interest on 
personal property. 
Writ of possession, §44-14-231. 
Foreclosures arising out of commercial 
transactions. 
Immediate writ of possession, 
§44-14-261. 
Pleadings. 
Foreclosure of security interest on 
personal property. 
Time to answer, §§44-14-232, 
44-14-233. 

Possession of personalty, §44-1-7. 

Prescription. 

Adverse possession, §44-5-177. 

Property defined, §44-1-1. 

Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 

Publication. 

Foreclosures of mortgages on personal 
property by magistrate’s court. 
Levy and sale of property, 
§44-14-302. 
Public utilities. 
Security instruments in public 
property. 
Expiration of notice effected by 
recording. 

Exclusion of public utility 
corporations from coverage of 
provisions, §44-14-144. 

Recordation. 

Deeds and bills of sale to personalty, 

§44-2-10. 

Deeds to personalty executed out of 

state, §44-2-21. 

Security instruments in personal 
property. 
Expiration of notice effected by, 
§44-14-140. 

Affidavits for extension of time 
period, §§44-14-141, 
44-14-142. 
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PERSONAL PROPERTY —Cont’d 

Recordation —Cont’d 

Security instruments in personal 
property —Cont’d 

Expiration of notice effected by 
—Cont’d 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-143. 
Public utility corporations. 
Exclusion from coverage of 
provisions, §44-14-144. 

Recovery of possession. 

Trover. 

General provisions, §§44-12-150 to 
44-12-171. 

Remainders and reversions. 

General provisions, §§44-6-60 to 
44-6-68. 

Removal of improperly parked cars 
or trespassing personal 
property, §44-1-13. 

Rent. 

Foreclosure of security interest in 
personal property. 

Rental transactions, §44-14-230. 

Retention of title contracts. 

Recording of security instruments in 
personal property. 

Expiration of notice effected by, 
§§44-14-140 to 44-14-144. 

Rules of construction applicable to 
estates of personalty, §44-1-11. 

Sales. 

Foreclosure of security interest on 
personal property, §44-14-230. 

Before debt due, §§44-14-236, 
44-14-240. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-302. 

Foreclosures on bills of sale or 
contracts retaining title. 

Sale following execution and 
recording of bill, §44-14-282. 

Wrongful sale or removal of mortgaged 
property, §44-14-6. 

Security instruments in personalty. 

Expiration of notice effected by 
recording, §§44-14-140 to 
44-14-144. 

Service of process. 

Foreclosure of security interest on 
personal property, §44-14-232. 


PERSONAL PROPERTY —Cont’d 
Service of process —Cont’d 

Foreclosures arising out of commercial 
transactions. 

Service of notice to defendant, 
§44-14-265. 
Stock and stockholders. 

Stocks representing shares in 
corporation holding lands or 
franchise in or over lands. 

Personalty, §44-1-3. 
Summons. 

Foreclosure of security interest on 

personal property, §44-14-232. 
Tenants in common. 

General provisions, §§44-6-120 to 

44-6-1238. 
Time. 

Expiration of notice effected by 
recording security instruments, 
§44-14-140. 

Extension of time period, 
§44-14-141. 

Foreclosures arising out of commercial 

transactions. 
Filing of defenses and 
counterclaims, §44-14-267. 
Title. 
Defined, §44-1-5. 
Perfect title, §44-1-12. 
Transfers to minors. 

Creation and transfer of custodial 
property, §44-5-119. 

General provisions, §§44-5-110 to 
44-5-134. 

Trespass. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Trial. 

Foreclosure of security interest on 

personal property, §44-14-233. 
Before debt due, §44-14-241. 

Foreclosures arising out of commercial 

transactions, §44-14-267. 
Dissolution of writ, §44-14-268. 
Trover. 

General provisions, §§44-12-150 to 

44-12-171. 
Unclaimed property. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Union of right of possession and 
right to property itself. 

Perfect title, §44-1-12. 
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PERSONAL PROPERTY —Cont’d 
Venue. 
Foreclosure of security interest on 
personal property, §44-14-231. 
Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 
Wrongful sale or removal of 
mortgaged property, §44-14-6. 


PETITIONS. 
Bankruptcy. 
Recordation, §§44-14-590, 44-14-591. 
Cemeteries. 
Forfeiture of abandoned cemetery lots, 
§44-5-211. 
Reopening proceedings, §44-5-211. 
Deeds of trust. 
Enforcement of rights, §44-14-120. 
Easements. 
Private ways, §44-9-40. 
Contents, §44-9-41. 
Fees, §44-9-41. 
Filing as declaration of necessity, 
§44-9-40. 
Removal of obstructions, §44-9-59. 
Service, §44-9-41. 
Use of another landing, §44-9-58. 
Timber tramways. 
Construction, §44-9-90. 
Ejectment. 


Annexation of title abstract, §44-11-12. 


Exemptions from levy and sale. 
Constitutional exemptions. 
Application for exemption, §44-13-4. 
Foreclosures. 
Arising out of commercial 
transactions. 
Immediate writ of possession, 
§44-14-261. 
Liens on personalty. 
Probable cause hearings and full 
hearings, §44-14-550. 
Mortgages. 
Real estate, §44-14-180. 


Security interest on personal property. 


Writ of possession, §44-14-231. 
Forms. 
Land registration. 
Petition to register land, §44-2-221. 
Land registration. 
Actions for registration begun by, 
§44-2-62. 
Additional facts required, §44-2-79. 
Amendments, §§44-2-64, 44-2-79. 


PETITIONS —Cont’d 
Land registration —Cont’d 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Involuntary cancellation, §44-2-136. 
Change of name. 
Notation on title register, §44-2-142. 
Contents, §44-2-64. 
Description of land, §44-2-64. 
Direction of judge of court, §44-2-122. 
Involuntary transfer, §44-2-173. 
Issuance of duplicate certificate of 
title, §44-2-133. 
Persons included as defendants, 
§44-2-66. 
Proceedings to register. 
Form, §44-2-221. 
Request for petition, §44-2-67. 
Separate parcels included in one 
proceeding, §44-2-65. 
Separate parts of one tract. 
Individual registration, §44-2-65. 
Severance, §44-2-79. 
Subdivision of registered land, 
§44-2-162. 
Survey of premises, §44-2-64. 
Title by descent declared, §44-2-131. 
Verification, §44-2-64. 
Liens. 
Foreclosure of liens on personalty. 
Probable cause hearings and full 
hearings, §44-14-550. 
Nonconforming liens. 
Ex parte petition for order to remove 
from record, §44-14-320. 
Mineral resources. 
Mineral rights, §44-5-168. 
Mortgages. 
Foreclosures. 
Real estate, §44-14-180. 
Partition. 
Statutory partition, §44-6-160. 
Personal property. 
Foreclosure of liens on personalty. 
Probable cause hearings and full 
hearings, §44-14-550. 
Foreclosure of security interest on 
personal property. 
Writ of possession, §44-14-231. 
Foreclosures arising out of commercial 
transactions. 
Immediate writ of possession, 
§44-14-261. 
Prescription. 
Adverse possession of mineral rights. 
Procedure to obtain title, §44-5-168. 
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PETITIONS —Cont’d 
Private ways, §44-9-40. 

Contents, §44-9-41. 

Fees, §44-9-41. 

Filing as declaration of necessity, 
§44-9-40. 

Removal of obstructions, §44-9-59. 

Service, §44-9-41. 

Use of another landing, §44-9-58. 

Real property. 

Foreclosure of mortgages on real 

estate, §44-14-180. 
Rule against perpetuities. 

Reform of disposition by court to 
approximate transferor’s plan of 
distribution, §44-6-208. 

Subdivisions. 
Registered land, §44-2-162. 
Timber tramways. 
Construction, §44-9-90. 
Transfers to minors. 

Accounting by custodian, §44-5-129. 

Expenditure by custodian for use and 
benefit of minor, §44-5-124. 

Removal of custodian, §44-5-128. 

Trust deeds. 

Enforcement of rights of trustees and 

holders, §44-14-120. 


PETS. 

Veterinarians and boarders of 
animals lien, §§44-14-490 to 
44-14-494. 


PHYSICIAN PRACTICE. 
Lien, §§44-14-470 to 44-14-477. 


PHYSICIANS AND SURGEONS. 
Anatomical gifts. 
General provisions, §§44-5-140 to 
44-5-159.4. 
Lien. 
Physician practice, §44-14-470. 
Exemptions, §44-14-474. 
Failure to perfect, §44-14-471. 


False swearing, affidavit of payment, 


§44-14-477. 
Lien book, entry in, §44-14-472. 
No independent right of action, 
§44-14-476. 
Perfecting lien, §44-14-471. 


Release of action or covenant not to 


bring action. 
Validity, §44-14-473. 


Separate docket, filed in, §44-14-472. 


Settlement or release enter into 
prior entry into practice, 
§44-14-475. 


PHYSICIANS AND SURGEONS 
—Cont’d 
Lien —Cont’d 
Physician practice —Cont’d 
Time for filing, verified statement, 
§44-14-471. 
Verified statement, filing, notice, 
§44-14-471. 
Physician practice. 
Lien, §§44-14-470 to 44-14-477. 


PIGS. 
Liens. 
Officially established liens, §44-14-320. 
Offspring of boar for services of boar, 
§44-14-511. 
Offspring of boar. 
Lien for service, §44-14-511. 
Recordation of lien on offspring of 
boar for service, §44-14-511. 


PIPELINES. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


PLANE COORDINATES. 
Georgia coordinate system, §44-4-22. 


PLANING MILLS, §§44-14-513 to 
44-14-515. 
Liens. 
Officially established liens, §44-14-320. 


PLANTS. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


PLASTER BOARD. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 


PLEADINGS. 
Answers. 

Foreclosure of security interest on 
personal property, §§44-14-232, 
44-14-233. 

Landlord and tenant. 

Dispossessory proceedings. 
Answer by tenant, §44-7-51. 
False statements, §44-7-58. 
Distress warrants, §44-7-74. 
Partition of realty by life tenants. 
Time to answer, §44-6-173. 
Counterclaims. 

Distress warrants. 

Answer may contain counterclaim, 
§44-7-74. 
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PLEADINGS —Cont’d 
Counterclaims —Cont’d 
Foreclosure of security interest on 
personal property. 
Answer may contain counterclaim, 
§44-14-238. 
Foreclosures arising out of commercial 
transactions. 
Time for filing, §44-14-267. 
Landlord and tenant. 
Dispossessory proceedings, §44-7-51. 
Foreclosures. 
Arising out of commercial 
transactions. 
Time for filing defenses and 
counterclaims, §44-14-267. 
Security interest on personal property. 
Time to answer, §§44-14-232, 
44-14-233. 
Landlord and tenant. 
Dispossessory proceedings. 
Answers, §44-7-51. 
False statements, §44-7-58. 
Counterclaims, §44-7-51. 
Distress warrants. 
Answers, §44-7-74. 
Land registration. 
Amendment or severance, §44-2-79. 
Waiver of service, notice and defect, 
§44-2-73. 
Partition of realty by life tenants. 
Time to answer and plead, §44-6-173. 
Personal property. 
Foreclosure of security interest on 
personal property. 
Time to answer, §§44-14-232, 
44-14-233. 


PLUMBING. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 
POLITICAL SUBDIVISIONS. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Liens for taxes. 


Officially established liens, §44-14-320. 


Taxation. 
Liens for taxes. 
Officially established liens, 
§44-14-320. 
POSTMARITAL AGREEMENT. 
Rule against perpetuities. 


Exceptions to applicability of article, 
§44-6-204. 


POSTMARKS. 

Condominium conversion notices, 
§44-3-87. 

Foreclosure notice, §44-14-162.2. 


POST-MORTEM EXAMINATIONS. 
Anatomical gifts, §44-5-159.2. 


POWER LINES. 

Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 

44-9-76. 

POWER OF SALE. 

Conveyances to secure debt. 
Reversion to grantor. 

Power not exercised after reversion, 


§44-14-83. 
When barred, §44-14-81. 
Foreclosures. 
Sales under power, §§44-14-161 to 
44-14-162.4. 
Conduct necessary for validity, 
§44-14-162. 
Confirmation and approval, 
§44-14-161. 
Deficiency judgments. 


When allowed, §44-14-161. 
Hearings, §44-14-161. 
Notice mailed to debtor, 
§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Procedure, §44-14-162.2. 
Recitals and deeds as meeting of 
notice requirements, 
§44-14-162.4. 
Waiver or release of requirement, 
§44-14-162.3. 
Notice of hearing, §44-14-161. 
Publication. 
Manner of advertisement for 
validity, §44-14-162. 
Recording of deed under power, 
§44-14-160. 
Late filing penalty, §44-14-160. 


POWERS OF APPOINTMENT. 
Contracts to exercise or not exercise 
power. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 
Rule against perpetuities. 
Contract to exercise or not exercise 
power. 
Exceptions to applicability of article, 
§44-6-204. 
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POWERS OF APPOINTMENT 
—Cont’d 


PRESCRIPTION —Cont’d 
Adverse possession —Cont’d 


Rule against perpetuities —Cont’d 

Exceptions to applicability of article, 
§44-6-204. 

General power not presently 
exercisable because of condition 
precedent. 

Validity, §44-6-201. 

Nongeneral power or general 

testamentary power. 
Validity, §44-6-201. 


Reformation of disposition, §44-6-203. 


Dispositions created before article 
became effective, §44-6-205. 
Time of creation, §44-6-202. 
Transfers to minors. 
Creation and transfer of custodial 
property, §44-5-119. 
Nomination of custodian made in 
instrument exercising, §44-5-113. 
Transfer by irrevocable exercise of 
power on creation of custodial 
property, §44-5-114. 


PREFERENCES. 
Estates for years. 
Conditions independent. 
Law favors, §44-6-106. 
Estates granted upon conditions. 
Preferred construction and remedy, 
§44-6-41. 
Remainders and reversions. 
Preference for vested remainders, 
§44-6-66. 


PREMARITAL AGREEMENTS. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 


PRENUPTIAL AGREEMENTS. 


Rule against perpetuities, §44-6-204. 


PRESCRIPTION, §§44-5-160 to 
44-5-177. 
Actual possession. 
How evidenced, §44-5-165. 
Adjoining landowners. 
Constructive possession of same land 
by adjacent owners, §44-5-166. 
Adverse possession. 
Actual possession. 
How evidenced, §44-5-165. 
Availability against registered land, 
§44-2-140. 
Deeds. 
Effect on making of deed, §44-5-43. 


Deeds —Cont’d 

Estoppel from claiming adversely to 

own deed, §44-5-44. 
Estoppel. 

Claiming adversely to own deed, 
§44-5-44, 

Mineral rights, §44-5-168. 
Permissive possession. 

Effect, §44-5-161. 

Personal property, §44-5-177. 
Possession for four years. 

Personal property, §44-5-177. 
Possession for seven years, §44-5-164. 
Possession for twenty years, §44-5-163. 
Requirements for possession to be 

foundation of prescriptive title, 
§44-5-161. 
Tenants in common. 

Against cotenant, §44-6-123. 

When possession for seven years 
confers title, §44-5-164. 

When possession for twenty years 
confers title, §44-5-163. 
Commencement of prescription. 

Effect of disabilities, §44-5-170. 
Constructive possession of lands, 
§44-5-166. 
Effect of possession of same land by 
adjacent owners, §44-5-166. 
Extent of constructive possession 
under deed, §44-5-167. 
Conveyances to secure debt. 
Notice of deed to secure debt. 
Effect on prescription, §44-5-176. 
Declaratory judgments. 
Adverse possession of mineral rights. 
Procedure to obtain title, §44-5-168. 
Deeds. 
Extent of constructive possession 
under deed, §44-5-167. 
Developmental disabilities. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Disabilities on commencement of 
prescription. 
Effect, §§44-5-170, 44-5-171. 
Dismissal of actions. 
Prescription not to run against party 
whose action involuntarily or 
voluntarily dismissed, §44-5-173. 
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PRESCRIPTION —Cont’d 
Easements. 

Light and air easement not acquired 
by prescription, §44-9-2. 

Private ways. 

Damages. 

When owners barred from, 
§44-9-55. 
Establishment generally, §44-9-54. 
Seven or more years of constant and 
uninterrupted use, §44-9-54. 
Seven years’ uninterrupted use 
through improved lands, 
§44-9-1. 
Twenty years’ use through wild 
lands, §44-9-1. 
Evidence. 
Actual possession, §44-5-165. 
Forgery. 

Adverse possession for seven years 
confers title. 

Written title forged, §44-5-164. 

Fraud. 

Adverse possession for seven years 
confers title. 

Written title fraudulent, §44-5-164. 
Effect on prescription, §44-5-162. 
Tacking of prior possessions 

originating in, §44-5-174. 
Husband and wife. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Improved lands. 

Private way acquired by seven years’ 
uninterrupted use through, 
§44-9-1. 

Incorporeal rights, §44-5-175. 
Injunctions. 

Adverse possession of mineral rights. 

Maintaining status quo pending 

adjudication, §44-5-168. 
Intervention. 

Adverse possession of mineral rights, 

§44-5-168. 
Joint tenants. 

When prescription not to run against, 

§44-5-173. 
Land registration. 

Availability against registered land, 

§44-2-140. 
Liens. 

Notice of instrument creating lien. 

Effect on prescription, §44-5-176. 

Light and air easement not acquired 

by prescription, §44-9-2. 


PRESCRIPTION —Cont’d 
Mental illness. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disability. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Mineral rights. 

Adverse possession. 

Under certain conditions, §44-5-168. 

Minors. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disability. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Mortgages. 

Notice of instrument creating lien. 

Effect on prescription, §44-5-176. 

Nature of title by prescription, 

§44-5-160. 

Notice. 

Instrument creating lien. 

Effect on prescription, §44-5-176. 

Possession constitutes notice, 
§44-5-169. 

Permissive possession. 

Adverse possession. 

Effect, §44-5-161. 

Personal property. 
Adverse possession, §44-5-177. 
Petitions. 

Adverse possession of mineral rights. 

Procedure to obtain title, §44-5-168. 

Possession as foundation of 
prescriptive title. 

Requirements, §44-5-161. 

Presumptions. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Prisoners. 

Effect of disabilities on commencement 
of prescription, §44-5-170. 

Intervening disability, §44-5-171. 

Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Private ways. 

Damages when owners barred from, 

§44-9-55. 
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PRESCRIPTION —Cont’d 

Private ways —Cont’d 
Establishment generally, §44-9-54. 
Improved lands. 

Seven years’ uninterrupted use 
through, §44-9-1. 

Seven or more years of constant and 
uninterrupted use, §44-9-54. 
Wild lands. 
20 years’ use through, §44-9-1. 
Rights of way. 
Prescription involving incorporeal 
rights, §44-5-175. 
Right to throw water upon land of 
another. 
Prescription involving incorporeal 
rights, §44-5-175. 
Successive possessions. 
Tacking, §44-5-172. 
Removal of disability, §44-5-171. 
Tacking. 
Prior possessions originating in fraud, 
§44-5-174. 
Removal of disability. 

Prior possession tacked or added to 
subsequent possession, 
§44-5-171. 

Successive possessions, §44-5-172. 
Tenants in common. 
Adverse possession against cotenant, 
§44-6-123. 
Title by prescription. 
Nature, §44-5-160. 
When adverse possession for seven 
years confers title, §44-5-164. 
When adverse possession for twenty 
years confers title, §44-5-163. 
Tolling prescription period. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Unrepresented estates. 
Prescription involving, §44-5-173. 
Wild lands. 
Private way acquired by 20 years’ use 
through, §44-9-1. 


PRESUMPTION OF DEATH. 

Person presumed dead without 
heirs or distributees and 
property presumed abandoned, 
§44-12-211. 

PRESUMPTIONS. 

Abandonment. 

Unclaimed property, §§44-12-195 to 
44-12-214. 


PRESUMPTIONS —Cont’d 
Adverse possession. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Affidavits. 
Recorded affidavits relating to land, 
§44-2-20. 
Anatomical gifts. 
Presumption of validity, §44-5-157. 
Annuities. 

When fund under endowment or 
annuity contract presumed 
abandoned, §44-12-198. 

Bailments. 

Pawnbrokers. 

As to pledgors, §44-12-137. 
Bank deposits and collections. 

Deposits or other interests in banking 
or financial organization. 

When presumed abandoned. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Bankruptcy. 

Distributions in course of dissolution 
or liquidation of person. 

When presumed abandoned, 
§44-12-202. 
Banks and trust companies. 

Deposits or other interest in banking 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which banking 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 
Checks. 

Abandonment of instruments on which 
banking or financial organization 
directly liable, §44-12-196. 

Condominiums. 

Validity of amendment of 
condominium instruments, 
§44-3-93. 

Corporations. 

Court ordered refunds from business 
associations. 

When presumed abandoned, 
§44-12-200. 
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PRESUMPTIONS —Cont’d 
Corporations —Cont’d 

Dividends and distributions of 
business associations. 

When presumed abandoned, 
§44-12-201. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 

Credit memos. 

When presumed abandoned, 

§44-12-205. 
Credit unions. 

Deposits or other interest in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 

Death. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Decedents’ estates. 

Bequeathed property. 

When presumed abandoned, 
§44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Deeds. 

Delivery of deed to third party as 
escrow. 

Possession of deed by grantee 
presumptive proof of delivery, 
§44-5-42. 

Descent and distribution. 

Persons presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Dividends. 

Undistributed dividends and 
distributions of business 
associations. 

When presumed abandoned, 
§44-12-201. 

Drafts. 

Abandonment of instruments on which 
banking or financial organization 
directly liable, §44-12-196. 


PRESUMPTIONS —Cont’d 
Employee benefit trust distributions 
and income. 

When presumed abandoned, 
§44-12-207. 

Fiduciaries. 

Intangible property held in fiduciary 
capacity for benefit of another and 
income derived. 

When presumed abandoned, 
§44-12-208. 
Financial institutions. 

Deposits or other interests in financial 
organization. 

When presumed abandoned. 
Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 
Gift certificates. 
When presumed abandoned, 
§44-12-205. 
Gifts. 
Inter vivos gifts. 
Acceptance, §44-5-81. 
Delivery of personalty by parent to 
child living separate from 
parent, §44-5-84. 
Lands belonging to parent but in 
possession of child for seven 
years, §44-5-85. 
Grants of land from state. 
20 years’ possession, §44-5-14. 
Favoring grants, §44-5-13. 
Insolvency. 

Distributions in course of dissolution 
or liquidation of person. 

When presumed abandoned, 
§44-12-202. 
Insurance companies. 

Funds held or owing by. 

When presumed abandoned, 
§44-12-208. 
Negotiable instrument for payment of 
claim under insurance contract. 
When sums payable on presumed 
abandoned, §44-12-208. 
Inter vivos gifts. 

Acceptance, §44-5-81. 

Delivery of personalty by parent to 
child living separate from parent, 
§44-5-84. 

Lands belonging to parent but in 
possession of child for seven years, 
§44-5-85. 

Life insurance. 

When fund under policy presumed 

abandoned, §44-12-198. 
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PRESUMPTIONS —Cont’d 
Money orders. 

Abandonment of sums payable on, 

§44-12-195. 
Negotiable instruments. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
Partnerships. 

Court ordered refunds from business 
associations. 

When presumed abandoned, 
§44-12-200. 

Dividends and distributions of 
business associations. 

When presumed abandoned, 
§44-12-201. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 
Pawnbrokers. 

Person properly presenting pawn 
ticket. 

Presumed to be pledgor, §44-12-137. 
Pensions. 

Employee benefit trust distributions 
and income. 

When presumed abandoned, 
§44-12-207. 
Prescription. 

Possession by husband with wife 
presumptively possession of 
husband, §44-5-169. 

Property owners’ associations. 

Amendment of instrument. 

Validity of amendment, §44-3-226. 
Public utilities. 

Funds held by or owing by. 

When presumed abandoned, 
§44-12-199. 
Real property. 

Grants of land from state. 

20 years’ possession, §44-5-14. 
Favoring grants, §44-5-13. 
Recordation. 

Affidavits relating to land. 

Facts recited, §44-2-20. 
Retirement and pensions. 

Employee benefit trust distributions 
and income. 

When presumed abandoned, 
§44-12-207. 


PRESUMPTIONS —Cont’d 
Savings and loan associations. 

Deposits or other interest in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-197. 
State of Georgia. 

Intangible property held for owner by 
state. 

When presumed abandoned, 
§44-12-204. 
Stock and stockholders. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 
Tenants in common. 
Equality of shares, §44-6-120. 
Traveler’s checks. 

Abandonment of sums payable on, 
§44-12-195. 

Unclaimed property, §§44-12-195 to 
44-12-214. 

Banking or financial organization 

deposits or other interests. 
When presumed abandoned. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Bequeathed property. 

When presumed abandoned, 
§44-12-211. 

Court ordered refund from business 
association. 

When unclaimed refund presumed 
abandoned, §44-12-201. 

Deposits or other interests in banking 
or financial organization. 

When presumed abandoned, 
§44-12-197. 

Distributions in course of dissolution 
or liquidation of person, 
§44-12-202. 

Dividends and distributions of 
business associations. 

When undistributed dividends and 
distributions presumed 
abandoned, §44-12-201. 
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PRESUMPTIONS —Cont’d 
Unclaimed property —Cont’d 


Employee benefit trust distributions 

and income. 
When presumed abandoned, 
§44-12-207. 
Gift certificates or credit memos. 
When presumed abandoned, 
§44-12-205. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Insurer or hospital, medical or dental 
service corporation funds held or 
owing by, §44-12-208. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 

Intangible property held in fiduciary 
capacity for benefit of another and 
income derived. 

When presumed abandoned, 
§44-12-208. 

Life or endowment insurance policy or 
annuity contract. 

When fund presumed abandoned, 
§44-12-198. 

Negotiable instrument for payment of 
claim under insurance contract, 
§44-12-208. 

Nonresident’s property to be held for 
or owed by holders subject to 
jurisdiction of that state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Property held, issued or owing in 
ordinary course of holder’s 
business. 

When presumed abandoned, 
§44-12-198. 
Rent due on safe-deposit boxes. 
When contents deemed abandoned, 
§44-12-209. 

Report and remittance of persons 
holding property presumed 
abandoned, §44-12-214. 


PRESUMPTIONS —Cont’d 
Unclaimed property —Cont’d 
State or federal entity. 
Holding intangible property for 
owner. 
When presumed abandoned, 
§44-12-204. 
Traveler’s checks or money orders. 
When sums payable on. 
Deemed abandoned, §44-12-195. 
Unpaid wages. 
When presumed abandoned, 
§44-12-206. 
United States. 
Intangible property held for owner by 
federal entity. 
When presumed abandoned, 
§44-12-204. 
Wages. 
Unpaid wages. 
When presumed abandoned, 
§44-12-206. 


PRIORITIES. 
Acceptors’ liens, §44-14-400. 
Bailees’ liens, §44-14-400. 
Boar service lien on offspring, 
§44-14-511. 
Bonds for title. 
Lien for judgment on debt given for 
purchase money, §44-14-321. 
Bull service lien on offspring, 
§44-14-511. 
Cleaners’ lien, §44-14-452. 
Depositories’ liens, §44-14-401. 
Equipment repair lien, §44-14-462. 
Factors’ liens, §44-14-400. 
Judgment liens. 
Debt given for purchase money, 
§44-14-321. 
Laborers’ liens, §§44-14-380 to 
44-14-382. 
Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special lien, §44-14-381. 
Landlords’ crop liens. 
Furnishing supplies and equipment, 
§44-14-340. 
Special lien for rent on crops grown, 
§44-14-341. 
Landlord’s general lien on tenant’s 
property, §§44-14-341, 44-14-342. 
Landlords’ liens. 
Distress warrants, §44-7-80. 
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PRIORITIES —Cont’d 
Land registration. 

Unrecorded transfers of owner’s 
certificate to registered lands, 
§44-2-167. 

Laundry’s lien, §44-14-452. 
Liens. 

Articles furnished to sawmills, 
§44-14-515. 

Depositories’ liens, §44-14-401. 

Equipment repair lien, §44-14-462. 

Judgment on debt given for purchase 
money, §44-14-321. 

Laborers’ liens, §§44-14-380 to 
44-14-382. 

Conflicting liens, §44-14-382. 
General lien, §44-14-380. 
Special lien, §44-14-381. 

Landlords’ crop liens. 

Furnishing supplies and equipment, 
§44-14-340. 

Special lien for rent on crops grown, 
§44-14-341. 

Landlord’s general lien on tenant’s 
property, §§44-14-341, 44-14-342. 

Laundry’s, cleaner’s and tailor’s lien, 
§44-14-452. 


Livery stable keeper’s lien, §44-14-406. 


Offspring of stallion, jack, bull or boar 
for services, §44-14-511. 
Pawnbrokers’, factors’, bailees’ and 
acceptors’ liens, §44-14-400. 
Rank according to date, §44-14-323. 
Watercraft officers and employees lien, 
§44-14-510. 
Livery stable keepers’ liens, 
§44-14-406. 
Mechanics’ and materialmen’s liens, 
§44-14-361.1. 
Special liens on personal property, 
§44-14-363. 
Pawnbrokers’ liens, §44-14-400. 
Recordation. 
Bonds for title, contracts, transfers 
and assignments of realty. 
Subsequent deeds taken without 
notice from same vendor, 
§44-2-6. 
Recorded instruments generally, 
§44-2-2. 
Subsequent deeds taken without 
notice from same vendor, §44-2-1. 
Voluntary deeds or conveyances, 
§44-2-3. 
Sawmills. 
Liens for articles furnished to 
sawmills, §44-14-515. 


PRIORITIES —Cont’d 

Stallion or jack service lien on 
offspring, §44-14-511. 

Tailors’ liens, §44-14-452. 

Watercraft officers and employees 
lien, §44-14-510. 


PRISONS AND PRISONERS. 
Adverse possession. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disabilities, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 

Estates granted upon conditions. 
Effect of legal disabilities on 
conditions. 

Legal disability not to excuse person 
from failing to comply with 
conditions, §44-6-44. 

Land registration. 
Actions against assurance fund. 

Tolling of limitations during period 
of imprisonment, §44-2-193. 

Liens. 
Costs of prosecution against convicted 
offender. 

State to hold lien upon all property, 
§44-5-210. 

Prescription. 
Effect of disabilities on commencement 
of prescription, §44-5-170. 
Intervening disability, §44-5-171. 
Removal of disabilities. 

Tacking prior possession to 
subsequent possession, 
§44-5-171. 


PRISON TERMS. 
Disposition of unclaimed property. 
Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 
Georgia land sales act. 
Willful violation of article, §44-3-7. 
Land registration. 
Fraud, forgery and theft in connection 
with, §44-2-43. 
Fraudulent acts by office of clerk 
personnel, §44-2-44. 
Motor vehicles. 
Bill of sale to secure debt. 
Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 
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PRISON TERMS —Cont’d 
Subdivisions. 
Sale of subdivided land. 
Willful violation of article, §44-3-7. 
Survey monuments. 
Removal or destruction, §44-1-15. 
Time-shares, §44-3-195. 
Unclaimed property. 
Willful refusal after written demand to 
pay or deliver property, 
§44-12-227. 


PRIVATE WAYS. 
General provisions, §§44-9-40 to 
44-9-60. 


PRIVITY. 
Conservation easements. 
Validity of easements. 
Privity not required, §44-10-5. 


PRIZES. 
Time shares. 
Offering in connection with sale of 
time-share intervals, §44-3-187. 


PROBATE COURTS. 
Easements. 
Mining and quarrying rights of way. 
Control of water power by mine 
owner with canal, dam, etc. 
Application to court for right, 
§44-9-73,. 
Private ways. 
Declaring public roads, §44-9-60. 
Removal of obstructions, §44-9-59. 
Timber tramways. 
General provisions, §§44-9-90 to 
44-9-92. 
Exemptions from levy and sale. 
Constitutional exemptions. 
General provisions, §§44-13-1 to 
44-13-87. 
Statutory exemptions. 
General provisions, §§44-13-100 to 
44-13-108. 
Highways, roads and streets. 
Private ways. 
Declaring public roads, §44-9-60. 
Mining and quarrying rights of way. 
Control of water power by mine owner 
with canal, dam, etc. 
Application to court for right, 
§44-9-73. 
Private ways. 
Declaring public roads, §44-9-60. 
Removal of obstructions, §44-9-59. 


PROBATE COURTS —Cont’d 
Rights of way. 
Mining and quarrying rights of way. 
Control of water power by mine 
owner with canal, dam, etc. 
Application to court for right, 
§44-9-73,. 
Timber tramways. 
General provisions, §§44-9-90 to 
44-9-92. 


PROBATE OF DEEDS TO SECURE 
DEBT AND BILLS OF SALE. 

Out-of-state deeds and bills, 
§44-14-62. 


PROBATE OF MORTGAGES, 
§44-14-40. 
Executed outside state, §44-14-34. 


PRODUCTION OF DOCUMENTS 
AND THINGS. 
Land registration. 

Powers of examiners, §44-2-103. 
PROFESSIONAL ASSOCIATIONS. 
Mechanics’ and materialmen’s liens. 

Employment of registered architects, 

foresters, land surveyors or 


engineers. 
Rights as to liens, §44-14-365. 
PROFIT-SHARING PLANS. 


Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 


PROMOTIONAL GIVEAWAYS OR 
CONTESTS. 
Time shares. 
Sale of time-share intervals, 
§44-3-187. 


PROPERTY. 

Acquisition and loss of property. 
Conveyances, §§44-5-30 to 44-5-48. 
Covenants and warranties, §§44-5-59 

to 44-5-67. 
Dedication, §44-5-230. 
Forfeiture, §§44-5-210, 44-5-211. 
Gifts. 
Anatomical gifts, §§44-5-140 to 
44-5-159.4. 
Georgia transfers to minors act, 
§§44-5-110 to 44-5-134. 
Gifts causa mortis, §44-5-100. 
Inter vivos gifts, §§44-5-80 to 
44-5-89. 
Grants from state, §§44-5-1 to 44-5-14. 
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PROPERTY —Cont’d 
Acquisition and loss of property 
—Cont’d 
Prescription, §§44-5-160 to 44-5-177. 
Animals. 


Property rights in animals, §§44-1-8 to 


44-1-10. 
Brokers. 
Commercial real estate broker liens, 
§§44-14-600 to 44-14-605. 
Condominiums. 
General provisions, §§44-3-70 to 
44-3-117. 
Conveyances. 
Acquisition and loss of property, 
§§44-5-30 to 44-5-48. 
Determination of boundaries. 
Coordinate system, §§44-4-20 to 
44-4-31. 
Easements. 
Generally, §§44-9-1 to 44-9-7. 
Private ways, §§44-9-40 to 44-9-60. 
Rights of way for mining, quarrying, 
etc., §§44-9-70 to 44-9-76. 


Solar easements, §§44-9-20 to 44-9-23. 


Timber tramways, §§44-9-90 to 
44-9-92. 
Ejectment and proceedings against 
intruders. 
Ejectment generally, §§44-11-1 to 
44-11-15. 
Proceedings against intruders, 
§§44-11-30 to 44-11-33. 
Estates. 
Estates for years, §§44-6-100 to 
44-6-106. 
Estates granted upon conditions, 
§§44-6-40 to 44-6-44. 
Fee simple estates, §§44-6-20 to 
44-6-25. 
Generally, §§44-6-2, 44-6-3. 
Joint tenancy with survivorship, 
§44-6-190. 
Life estates, §§$44-6-80 to 44-6-90. 
Remainders and reversions, §§44-6-60 
to 44-6-68. 
Tenancy in common. 
Generally, §§44-6-120 to 44-6-123. 
Partition. 
Equitable partition, §§44-6-140 to 
44-6-142. 
Statutory partition, §§44-6-160 to 
44-6-174. 
Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 


PROPERTY —Cont’d 
Exemptions from levy and sale. 
Constitutional exemptions. 
Generally, §§44-13-1 to 44-13-21. 
Levy on and sale of exempted real 
property, §§44-13-60 to 
44-13-63. 
Sale of excess property by receiver, 
§§44-13-80 to 44-13-87. 
Waiver of exemptions, §§44-13-40 to 
44-13-43. 

Statutory exemptions, §§44-13-100 to 

44-13-108. 
Historic preservation. 

General provisions, §§44-10-20 to 
44-10-31. 

Ordinances providing for historical 
preservation, §§44-10-20 to 
44-10-31. 

Landlord and tenant. 

Croppers, §§44-7-100 to 44-7-103. 

Dispossessory proceedings, §§44-7-49 
to 44-7-59. 

Distress warrants, §§44-7-70 to 
44-7-82. 

Generally, §§44-7-1 to 44-7-23. 

Security deposits, §§44-7-30 to 44-7-37. 

Land registration. 

General provisions, §§44-2-40 to 
44-2-253. 

Land sales, §§44-3-1 to 44-3-13. 
Mortgages, conveyances to secure 
debt and liens. 

Conveyances to secure debt and bills 
of sale. 

Generally, §§44-14-60 to 44-14-67. 
Reversion, §§44-14-80 to 44-14-85. 

Expiration and extension of 
instruments affecting personalty, 
§§44-14-140 to 44-14-144. 

Foreclosure. 

Foreclosure of deeds to secure debt, 
purchase contracts and bonds 
for title, §§44-14-210, 44-14-211. 
Foreclosure on mortgages, 
§§44-14-180 to 44-14-191. 
Foreclosures on personalty. 
Foreclosures arising out of 
commercial transactions, 
§§44-14-260 to 44-14-269. 
Foreclosures in magistrate’s court, 
§§44-14-300 to 44-14-303. 
Foreclosures on bills of sale or 
contracts retaining title, 
§§44-14-280 to 44-14-282. 


1114 


INDEX 


PROPERTY —Cont’d 
Mortgages, conveyances to secure 
debt and liens —Cont’d 
Foreclosure —Cont’d 
Foreclosures on personalty —Cont’d 
Generally, §§44-14-230 to 
44-14-241. 


Generally, §$44-14-160 to 44-14-165. 


Generally, §§44-14-1 to 44-14-15. 
Liens. 
Bankruptcy proceedings, 
§§44-14-590, 44-14-591. 
Foreclosure of liens on personalty, 
§§44-14-550, 44-14-551. 
Foreclosure of liens on realty, 
§§44-14-530, 44-14-531. 


Generally, §§44-14-320 to 44-14-326. 


Health care facility medical practice 
lien, §§44-14-470 to 44-14-477. 
Jewelers, §§44-14-430 to 44-14-434. 
Laborers, §§44-14-380 to 44-14-382. 
Landlord crop liens, §§44-14-340 to 
44-14-349. 
Laundries, cleaners and tailors, 
§§44-14-450 to 44-14-456. 
Mechanics and materialmen’s liens, 
§§44-14-360 to 44-14-369. 
Miscellaneous liens. 
Articles furnished to sawmills, 
§44-14-515. 
Bad or stop payment checks, 
§44-14-516. 
Boat officers and employees, 
§44-14-510. 
Hauling lumber, stocks or logs, 
§44-14-512. 
Livestock offspring, §44-14-511. 
Mill laborers, §44-14-514. 
Planing mills, §44-14-513. 
Superfund, §44-14-517. 
Pawnbrokers, factors, bailees, 
acceptor and depositories, 
§§44-14-400 to 44-14-412. 
Registration of liens for federal 
taxes, §§44-14-570 to 44-14-574. 
Repair of equipment. 
Equipment repair liens generally, 
§§44-14-460 to 44-14-466. 
Veterinarians and boarders of 
animals, §§44-14-490 to 
44-14-494. 


Lis pendens, §§44-14-610 to 44-14-613. 


Mortgages generally, §§44-14-30 to 
44-14-49, 

Security agreements relating to crops, 
§§44-14-100, 44-14-101. 


PROPERTY —Cont’d 
Mortgages, conveyances to secure 
debt and liens —Cont’d 
Trust deeds, §§44-14-120 to 44-14-126. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 
Recordation of instruments. 
General provisions, §§44-2-1 to 
44-2-39.2. 
Registration of deeds and other 
instruments. 
Land registration. 
Assurance fund, §§44-2-190 to 
44-2-197. 
Conveyance, transfer and descent, 
§§44-2-160 to 44-2-176. 
Examiners, §§44-2-100 to 44-2-105. 
Fees, §44-2-210. 
Forms, §§44-2-220 to 44-2-253. 
Generally, §§44-2-40 to 44-2-47. 
Proceedings to register, §§44-2-60 to 
44-2-84. 
Registers and registration, 
§§44-2-120 to 44-2-144. 
Regulation of specialized land 
transactions. 
Condominiums, §§44-3-70 to 44-3-117. 
Georgia land sales act, §§44-3-1 to 
44-3-138. 
Time-share projects and programs. 
Administration, §§44-3-165 to 
44-3-171. 
Advertising, §§44-3-185 to 44-3-187. 
Developers and exchange companies, 
§§44-3-172 to 44-3-184. 
Financing by developer, §§44-3-188, 
44-3-189. 
General provisions, §§44-3-160 to 
44-3-164, 44-3-193 to 44-3-196. 
Registration, §§44-3-190 to 44-3-192. 
Rights in personalty. 
Bailments. 
Deposits, §§44-12-90 to 44-12-96. 
Generally, §§44-12-40 to 44-12-45. 
Hiring, §§44-12-60 to 44-12-78. 
Loans of property, §§44-12-110 to 
44-12-120. 
Pawnbrokers, §§44-12-130 to 
44-12-138. 
Choses in action, §§44-12-20 to 
44-12-24, 
Disposition of unclaimed property, 
§§44-12-190 to 44-12-238. 
Falling pecans, §§44-12-240 to 
44-12-243. 
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PROPERTY —Cont’d 
Rights in personalty —Cont’d 
Generally, §44-12-1. 
Trover. 
Bail in trover proceedings, 
§§44-12-170, 44-12-171. 
Generally, §§44-12-150 to 44-12-158. 
Time-share projects and programs. 
General provisions, §§44-3-160 to 
44-3-196. 
Water rights, §§44-8-1 to 44-8-10. 


PROPERTY INSURANCE. 
Advances secured by mortgage or 
conveyance to secure debt. 

Advances to pay premiums on 
insurance on property, §44-14-2. 
Condominiums. 
Associations. 
Insurance coverage, §44-3-107. 


PROPERTY OWNERS’ 

ASSOCIATIONS. 

Actions. 
Agent or employee of association. 

Legal actions against, §44-3-231. 

Noncompliance with instrument or 
rules and regulations, §44-3-223. 
Applicability of provisions, 
§§44-3-234, 44-3-235. 
Assessments, §44-3-225. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Lien in favor of association, §44-3-232. 
Board of directors. 
Appointment as prerequisite to first 
conveyance of lot, §44-3-227. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Defined, §44-3-221. 
Lot owners. 
Members deemed to be, §44-3-229. 
Budget. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Citation of act. 
Short title, §44-3-220. 


PROPERTY OWNERS’ 
ASSOCIATIONS —Cont’d 
Class actions. 
Noncompliance with instrument or 
rules and regulations. 
Actions for damages or injunctive 
relief, §44-3-223. 
Common areas. 
Defined, §44-3-221. 
Limited common areas. 
Defined, §44-3-221. 
Common expenses. 
Assessments, §44-3-225. 
Defined, §44-3-221. 
Condominiums. 
Provisions not to apply to associations 
created pursuant to condominium 
act, §44-3-235. 
Corporations. 
Incorporation as prerequisite to 
submission to article, §44-3-227. 
Damages. 
Noncompliance with instrument or 
rules and regulations, §44-3-223. 
Declarants. 
Defined, §44-3-221. 
Failure to meet certain obligations. 
Procedure for certain owners to take 
control of association, 
§44-3-232.1. 
Declaration. 
Affirmative election to be governed by 
article, §44-3-222. 
Defined, §44-3-221. 
Definitions, §44-3-221. 
Developer managed association. 
Itemized report of expenses, §44-3-250. 
Failure of declarant to meet certain 
obligations. 
Procedure for certain owners to take 
control of association, §44-3-232.1. 
Foreclosure. 
Lien of assessments against lot 
owners, §44-3-232. 
Incorporation. 
Prerequisite to submission to article, 
§44-3-227. 
Injunctions. 
Noncompliance with instrument or 
rules and regulations, §44-3-223. 
Instrument. 
Amendment, §44-3-226. 
Curing of defects by amendments, 
§44-3-233. 
Compliance by lot owners required, 
§44-3-228. 
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PROPERTY OWNERS’ 

ASSOCIATIONS —Cont’d 

Instrument —Cont’d 
Defined, §44-3-221. 
Interpretation and construction. 
Liberal construction of provisions, 
§44-3-233. 
Liens. 
Assessments against lot owners, 
§44-3-232. 
List of names and addresses. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Lot. 
Defined, §44-3-221. 
Lot owners. 
Assessment for expenses, §44-3-225. 

Lien in favor of association, 
§44-3-232. 

Compliance with instrument and rules 
and regulations, §44-3-223. 

Defined, §44-3-221. 

Persons deemed to be, §44-3-229. 

Voting at association meetings, 
§44-3-224. 

Meetings. 

Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Frequency, §44-3-230. 

Notice, §44-3-230. 

Quorum, §44-3-228. 

Voting, §44-3-224. 
Mortgages. 

Defined, §44-3-221. 

Foreclosure. 

Defined, §44-3-221. 

Lien of assessments against lot 
owners, §44-3-232. 

Notice. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Foreclosing lien of assessments, 
§44-3-232. 
Meetings, §44-3-230. 
Powers, §44-3-231. 
Presumptions. 
Amendment of instrument. 
Validity of amendment, §44-3-226. 


PROPERTY OWNERS’ 

ASSOCIATIONS —Cont’d 

Property owners’ development. 
Creation, §44-3-222. 
Defined, §44-3-221. 
Property taxes. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Proxy voting. 
Association meetings, §44-3-224. 
Quorum. 
Presence at meetings, §44-3-228. 
Registration. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Scope of provisions, §§44-3-234, 

44-3-235. 

Title of act. 
Short title, §44-3-220. 
Torts. 
Actions against agents or employees of 
association, §44-3-231. 


PROPERTY TAXES. 
Conservation easements. 
Revaluation of encumbered property, 
§44-10-8. 
Easements. 
Effect of sale of property for taxes or 
assessments, §44-9-7. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Forms. 
Land registration. 
Notation of delinquent taxes or 
assessments, §44-2-246. 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to taxes and levies 
assessed for current calendar 
year, §44-2-137. 
Notation of delinquent taxes or 
assessments. 
Duty and liability of tax officer, 
§44-2-176. 
Effect of delinquencies prior to 
notation, §44-2-176. 
Form, §44-2-246. 
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PROPERTY TAXES —Cont’d 
Liens. 
Federal tax lien registration. 

General provisions, §§44-14-570 to 
44-14-574. 

Property owners’ associations. 
Declarant’s failure to meet certain 
obligations. 

Procedure for certain owners to take 
control of association, 
§44-3-232.1. 

Rights of way. 
Effect of sale of property for taxes or 
assessments, §44-9-7. 
Time-shares. 
Time-share units, §44-3-163. 


PROSTITUTION. 
Landlord and tenant. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 

Leases for purposes of prostitution 
or assignation. 

Effect, §44-7-18. 

Tourists camps. 

Effect of leases for purposes of 
prostitution or assignation, 
§44-7-18. 


PROTECTIVE ORDERS. 
Family violence. 
Leases. 
Termination of residential leases 
upon issuance of family violence 
orders, §44-7-23. 
Stalking. 
Leases. 
Termination of residential leases 
upon issuance of stalking 
orders, §44-7-23. 


PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT, 
§§44-15-1 to 44-15-8. 

Applicability of provisions. 

Effective date, §44-15-7. 

Uniformity of application, §44-15-8. 
Compliance with provisions. 

Determination, §44-15-7. 

Definitions, §44-15-2. 

Delegation of management to 
external agent, §44-15-5. 

Effective date of provisions, §44-15-7. 

Endowment. 

Management of funds for, §44-15-4. 


PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT 
—Cont’d 

Gifts. 

Institutions receiving gifts. 
Standards of conduct, §44-15-3. 

Modification of restrictions, §44-15-6. 

Purposes of funds. 

Modification of restrictions, §44-15-6. 

Release of restriction in gift 
instrument, §44-15-8. 

Short title. 

Uniform prudent management of 
institutional funds act, §44-15-1. 

Standards of conduct. 

Endowment, management of funds for, 
§44-15-4. 
Institutions receiving gifts, §44-15-3. 

Uniformity of application and 
construction, §44-15-8. 

Uniform prudent management of 
institutional funds act. 

Short title, §44-15-1. 


PRUDENT PERSON RULE. 
Life estates. 
Duty of life tenant to preserve and 
protect estate, §44-6-83. 
Full use and enjoyment of property. 
Right of life tenant, §44-6-83. 
Prudent management of 
institutional funds. 
General provisions, §§44-15-1 to 
44-15-8. 
Securities. 
Custodian power and duties, 
§44-5-122. 
Transfers to minors. 
Investments of custodial property by 
custodians, §44-5-122. 


PUBLICATION. 
Abandoned mobile homes. 
Derelict homes. 
Notice of homes found to be derelict, 
§44-7-113. 
Cemeteries. 
Forfeiture of abandoned cemetery lots. 
Notice of hearing, §44-5-211. 
Notice of order, §44-5-211. 
Deeds of trust. 
Orders enforcing rights, §44-14-120. 
Easements. 
Private ways. 
Service of petitions, §44-9-41. 
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PUBLICATION —Cont’d 
Exemptions from levy and sale. 
Constitutional exemptions. 
Sale of excess property by receiver. 
Sale of personalty, §44-13-83. 
Sale of realty, §44-13-82. 
Notice of application, §44-13-7. 
Foreclosures. 
Mortgages on personal property by 
magistrate’s court. 
Levy and sale of property, 
§44-14-302. 
Sales made under power of sale. 
Real property. 
Manner of advertisement for 
validity, §44-14-162. 
Forms. 
Land registration. 
Proceedings to register, §44-2-223. 
Grants of land from state. 
Corrected grant where original lost. 
Advertising prior to issuing, §44-5-9. 
Jewelers’ lien sales after one year, 
§44-14-431. 
Land registration. 
Actions against assurance fund. 
Notice to nonresidents and unknown 
persons, §44-2-193. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation. 
Service of petition and rule nisi on 
nonresidents, §44-2-136. 
Caveat objecting to entry in title 
register. 
Notice of court’s action on caveat, 
§44-2-134. 
Declaration of title by descent upon 
petition, §44-2-131. 
Failure to publish notice, §44-2-71. 
Notice of petition for issuance of 
duplicate certificate of title, 
§44-2-133. 
Petition for involuntary transfer, 
§44-2-173. 
Proceedings to register. 
Form of advertisement, §44-2-223. 
Service by, §44-2-67. 
Liens. 
Jewelers’ lien sale after one year, 
§44-14-431. 
Nonresidents. 
Partition. 
Service of notice by, §44-6-162. 


PUBLICATION —Cont’d 
Partition. 
Heirs property, uniform partition. 
Posting of sign in right-of-way 
adjacent to property, §44-6-182. 
Notice of sale of land when physical 
division inequitable, §44-6-167. 
Service of notice on nonresidents, 
§44-6-162. 
Personal property. 
Foreclosures of mortgages on personal 
property by magistrate’s court. 
Levy and sale of property, 
§44-14-302. 
Private ways. 
Service of petitions, §44-9-41. 
Real property. 
Grants of land from state. 
Corrected grant where original lost. 
Advertising prior to issuing, 
§44-5-9. 
Sales on foreclosure made under 
power of sale. 
Manner of advertisement for 
validity, §44-14-162. 
Unclaimed property. 
Georgia unclaimed property list, 
§44-12-215. 
Sales, §44-12-217. 


PUBLIC UTILITIES. 

Abandonment of funds held or 
owing by, §44-12-199. 

After-acquired property. 

Bond issues secured by mortgages, 
bills of sale to secure debt, deeds 
to secure debt, etc. 

Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 
Bills of sale to secure debt. 
Bond issue to secure bill. 
After-acquired property. 
Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 

Expiration of notice effected by 
recording. 

Exclusion from coverage of 
provisions, §44-14-144. 
Bond issues. 

Secured by mortgages, bills of sale to 
secure debt, deeds to secure debt, 
etc. 

After-acquired property. 
Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 
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PUBLIC UTILITIES —Cont’d 
Chattel mortgages. 

Expiration of notice effected by 

recording of mortgage. 
Exclusion from coverage of 
provisions, §44-14-144. 
Conveyances to secure debt. 

Bond issue to secure after-acquired 
property. 

Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 

Recordation of deed to secure debt 
relating to real and personal 
property, §44-14-36. 

Deeds of trust. 

Bond issue to secure after-acquired 
property. 

Right of utility to embrace, cover, 
convey, etc., §44-14-35.1. 

Recordation of deed relating to real 
and personal property, §44-14-36. 

Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
Mortgages. 
Bond issue to secure. 
After-acquired property. 

Right to embrace, cover, convey, 
etc., §44-14-35.1. 

Personal property. 

Expiration of notice effected by 
recording. 

Exclusion from coverage of 
provisions, §44-14-144. 

Recordation of mortgage relating to 
real and personal property, 
§44-14-36. 

Personal property. 

Security instruments in public 
property. 

Expiration of notice effected by 
recording. 

Exclusion of public utility 
corporations from coverage of 
provisions, §44-14-144. 

Presumptions. 

Funds held by or owing by. 

When presumed abandoned, 
§44-12-199. 
Recordation. 

Mortgages or other security 
agreements relating to real and 
personal property, §44-14-36. 

Security agreements. 

Recordation, §44-14-36. 


PUBLIC UTILITIES —Cont’d 
Trust deeds. 
Bond issues secured by. 
After-acquired property. 
Utility to embrace, cover, convey, 
etc., §44-14-35.1. 
Recordation of deed relating to real 
and personal property, §44-14-36. 
Unclaimed property. 
Disposition generally, §§44-12-190 to 
44-12-238. 


PUBLISHERS. 
Georgia land sales act. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity required, 
§44-3-8. 
Subdivisions. 
Sale of subdivided land. 
Liability for contents of 
advertisement. 
Actual knowledge of falsity 
required, §44-3-8. 


Q 
QUARRIES. 


Rights of way for mining and 


quarrying, §§44-9-70 to 44-9-76. 

Amount of water allowed to be 
withdrawn from stream, §44-9-76. 

Arbitration for diversion of 
watercourse, §44-9-72. 

Arbitrators appointed when 
disagreement as to necessity, 
§44-9-71. 

Canals, dams, etc. 

Right of mine owner to control water 
power with, §44-9-73. 

Carrying off ore over adjoining land, 
§44-9-74, 

Damages for draining mine, carrying 
off ore, etc., over adjoining land, 
§44-9-74, 

Damages to intervening landowners. 

Control of water power by mine 
owner with canal, dam, etc., 
§44-9-73,. 

Disagreement as to necessity. 

Appointment of arbitrators, 
§44-9-71. 

Draining mine over adjoining land, 
§44-9-74, 

Generally, §44-9-70. 
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QUARRIES —Cont’d 
Rights of way for mining and 
quarrying —Cont’d 
Lessee of mines. 

Application of article to, §44-9-75. 
Method of obtaining, §44-9-70. 
Probate court. 

Control of water power by mine 

owner with canal, dam, etc. 
Application to court for rights, 
§44-9-73. 
Watercourse diversion. 

Arbitration of requests, §44-9-72. 
Water power. 

Control by mine owner with canals, 
dams, etc., §44-9-78. 
Withdrawal of water from stream. 

Amount allowed, §44-9-76. 


QUASI IN REM. 
Deed registration. 
Posting notices on land and buildings. 
Jurisdiction, §44-2-72. 


QUIET ENJOYMENT. 
Covenants running with the land, 
§44-5-60. 
Scope of general warranty of title, 
§44-5-62. 


QUITCLAIM DEEDS. 
Bonds for title. 
Execution and recordation following 
judgment, §44-14-210. 
Conveyances to secure debt. 
Attachment against grantor in deed. 
Execution and recordation, 
§44-14-211. 
Execution and recordation following 
judgment, §44-14-210. 


R 


RACIAL MINORITIES. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on race, color 
or national origin, §44-5-60. 


RADIO. 
Georgia land sales act. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity required, 
§44-3-8. 


RADIO —Cont’d 
Subdivisions. 
Sale of subdivided land. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity 
required, §44-3-8. 


RAILROADS. 

Adverse possession, §§44-5-165 to 
44-5-167. 

Contractors. 

Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 

Conveyances to secure debt. 

Recordation of deed to secure debt 
relating to real and personal 
property, §44-14-36. 

Deeds of trust. 

Recordation of deed relating to real 

and personal property, §44-14-36. 
Depots. 
Private ways. 
Limitation on use, §44-9-57. 
Easements. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to railroads in actual 
operation, §44-2-137. 
Liens against companies. 
Officially established liens, §44-14-320. 
Map and plats. 

Official railroad map to be filed with 
superior court, §§44-5-165 to 
44-5-167. 

Mechanics’ and materialmen’s liens. 

General provisions, §§44-14-360 to 
44-14-369. 

Mining and quarrying rights of way. 

General provisions, §§44-9-70 to 
44-9-76. 

Mortgages. 

Recordation of mortgage relating to 
real and personal property made 
by, §44-14-36. 

Official map filed with superior 
court, §§44-5-165 to 44-5-167. 
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RAILROADS —Cont’d 
Recordation. 

Mortgages, deeds to secure debt or 
other security agreements relating 
to real and personal property, 
§44-14-36. 

Security agreements. 

Recordation, §44-14-36. 

Trust deeds. 

Recordation of deed relating to real 

and personal property, §44-14-36. 


RATIFICATION OF CONVEYANCE 
BY MINOR, §44-5-41. 


REAL ESTATE BROKERS AND 
SALESPERSONS. 

Accidental death on property 
subject of real estate 
transaction. 

Failure to disclose, §44-1-16. 

Binding obligations. 

Written brokerage agreement, 
§44-7-21. 

Disclosures. 

Property occupied by diseased person 
or site of homicide or other felony 
or suicide. 

Failure to disclose in real estate 
transaction, §44-1-16. 

Diseased persons occupying site 
involved in real estate 
transaction. 

Failure to disclose, §44-1-16. 

Felony on site of property subject in 
real estate transaction. 

Failure to disclose, §44-1-16. 

Ghost in the attic statute. 

Real estate occupied by diseased 
person or site of homicide or other 
felony or suicide. 

Failure to disclose in real estate 
transaction, §44-1-16. 

Homicide on property subject of real 
estate transaction. 

Failure to disclose, §44-1-16. 

Licenses, §44-3-191. 

Time shares. 

Requirement for sales agents and 
managing agents, §44-3-191. 

Partition. 

Heirs property, uniform partition. 

Open market sale, broker for, 
§44-6-187. 
Report of broker to court, 
§44-6-188. 


REAL ESTATE BROKERS AND 
SALESPERSONS —Cont’d 
Suicide on property subject of real 
estate transaction. 
Failure to disclose, §44-1-16. 
Time shares. 
License requirement for sales agents 
and managing agents, §44-3-191. 
Written brokerage agreement as 
binding obligation, §44-7-21. 


REAL PROPERTY. 
Accidental death on site subject in 
real property. 

Failure to disclose, §44-1-16. 

Actions. 

Land registration. 

Proceedings to register generally, 
§§44-2-60 to 44-2-84. 

Lis pendens notice, §§44-14-610 to 
44-14-6138. 

Adverse possession. 

General provisions, §§44-5-160 to 

44-5-177. 
Affidavits. 

Defense against foreclosure of 
mortgage on real estate, 
§44-14-184. 

Air space. 
Extent of owner’s interest in, §44-1-2. 
Application of provisions relating to 
estates in realty, §44-1-11. 
Bankruptcy petitions, decrees or 
orders. 

Failure to record. 

Effect as to real property lienor, 
§44-14-591. 

Boundaries. 

Coordinate system, §§44-4-20 to 

44-4-31. 
Condominiums. 

General provisions, §§44-3-70 to 
44-3-117. 

Construction of provisions relating 

to estates in realty, §44-1-11. 

Contracts. 

Requisites of contracts to sell or 

convey realty, §44-5-32. 
Covenants running with the land, 

§44-5-60. 

Condominiums. 

Limitations in certain restrictive 
covenants inapplicable, 
§44-3-116. 

Environmental covenants, §§44-16-1 to 
44-16-14. 
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Damages. 

Foreclosure of liens on realty, 
§44-14-530. 

Decedents’ estates. 

Power of heirs to require transfer of 
registered real estate, §44-2-169. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Registered land improperly 
appropriated by heirs. 

Action by personal representative, 
§44-2-170. 

Transfer of registered land to personal 
representative where land 
transferred to heirs before 
appointment. 

Right of personal representative, 
§44-2-170. 

Decrees. 

Transfer by clerk of registered lands 
pursuant to judgment. 

Production of copy of decree and 
order, §44-2-172. 

Dedication of lands to public use, 
§44-5-230. 

Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Defenses. 

Foreclosure of mortgage on real estate, 
§44-14-184. 

Purchasers not party to foreclosure. 
Right to go behind judgment, 
§44-14-185. 
Third persons, §44-14-185. 

Deficiency of number of acres in 
sale. 

Apportionment of price, §44-5-35. 

Rescission where deficiency amounts 
to fraud, §44-5-35. 

Definitions. 

Estate, §44-1-4. 

Fixtures, §44-1-6. 

Property, §44-1-1. 

Real estate, §44-1-2. 

Realty, §44-1-2. 

Title, §44-1-5. 

Detachment from realty. 

Personalty upon being detached, 
§44-1-6. 

Diseased person occupying site 
subject to real estate 
transaction. 

Failure to disclose by owner or agent, 
§44-1-16. 


REAL PROPERTY —Cont’d 

Doctrine of merger of estates, 
§44-6-2. 

Easements. 

Conservation easements. 

General provisions, §§44-10-1 to 
44-10-8. 

General provisions, §§44-9-1 to 

44-9-92. 
Ejectment. 

General provisions, §§44-11-1 to 
44-11-15. 

Intruders, §§44-11-30 to 44-11-33. 

Electronic recording of documents. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Environmental covenants, §§44-16-1 
to 44-16-14. 

Estate defined, §44-1-4. 

Estates for years. 

General provisions, §§44-6-100 to 
44-6-106. 

Estates granted upon conditions. 

General provisions, §§44-6-40 to 
44-6-44, 

Estates tail. 

Abolished and prohibited, §44-6-24. 

Effect of limitations creating estate 
tail by implication, §44-6-24. 

Executors and administrators. 

Foreclosure of mortgage on real estate. 

Proceedings against personal 
representative when mortgagor 
deceased, §44-14-183. 

Proceedings by when mortgagee 
deceased, §44-14-181. 

Personal representative holding 
registered real estate. 

Trustee for persons beneficially 
entitled, §44-2-169. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Registered land improperly 
appropriated by heirs. 

Action by personal representative 
against, §44-2-170. 

Transfer of registered land to personal 
representative where land 
transferred to heirs before 
appointment. 

Right of personal representative, 
§44-2-170. 
Exemptions from levy and sale. 

Constitutional exemptions from levy 
and sale, §§44-13-1 to 44-13-87. 
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Exemptions from levy and sale 
—Cont’d 
Statutory exemptions from levy and 
sale, §§44-13-100 to 44-13-108. 
Extent of owner’s interest 
downward and upward, §44-1-2. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Fee simple estates. 
General provisions, §§44-6-20 to 
44-6-25. 
Felony on site subject in real estate 
transaction. 
Failure to disclose by owner or agent, 
§44-1-16. 
Foreclosures. 
Liens. 
Attachment of lien, §44-14-530. 
Damages, §44-14-530. 
Delivery of possessions, §44-14-530. 
Judicial sale. 
Proceeds, §44-14-530. 
Manner, §44-14-530. 
Trial, §44-14-530. 
Mortgages. 
Deceased mortgagee. 
Proceedings by personal 
representative, §44-14-181. 
Deceased mortgagor. 
Proceedings against personal 
representative, §44-14-183. 
Executors and administrators. 
Proceedings against personal 
representative when 
mortgagor deceased, 
§44-14-188. 
Proceedings by when mortgagee 
deceased, §44-14-181. 
Manner of foreclosing, §44-14-180. 
Petition, §44-14-180. 
Rule nisi, §44-14-180. 
Rule to pay into court, §44-14-180. 
Venue, §44-14-180. 
Recordation. 


Foreclosure and deed under power of 


sale, §44-14-160. 
Late filing penalty, §44-14-160. 
Right of transferee to foreclose, 
§44-14-531. 
Sales under power of sale, §§44-14-161 
to 44-14-162.4. 
Conduct necessary for validity, 
§44-14-162. 


REAL PROPERTY —Cont’d 
Foreclosures —Cont’d 
Sales under power of sale —Cont’d 
Confirmation and approval, 
§44-14-161. 
Deficiency judgments. 
When allowed, §44-14-161. 
Hearings, §44-14-161. 
Notice mailed to debtor, 
§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Procedure, §44-14-162.2. 
Recitals and deeds as meeting of 
notice requirements, 
§44-14-162.4. 
Waiver or release of requirement, 
§44-14-162.3. 
Notice of hearing, §44-14-161. 
Publication. 
Manner of advertisement for 
validity, §44-14-162. 
Recording of deed under power, 
§44-14-160. 
Late filing penalty, §44-14-160. 
Fraud. 
Deficiency in number of acres 
amounting to fraud. 
Sale by quantity of acres with 
qualification more or less. 
Rescission of sale, §44-5-35. 
Grants of land from state. 
Grounds for setting aside, §44-5-11. 
Georgia land sales act. 
General provisions, §§44-3-1 to 
44-3-13. 
Ghost in the attic statute. 
Real estate transactions. 
Diseased person occupying site or 
site of homicide, suicide, etc. 
Failure to disclose, §44-1-16. 
Gifts. 
Inter vivos gifts, §§44-5-80 to 44-5-89. 
Good title for 40 years. 
Legal effect, §44-2-22. 
Grants of land from state, §§44-5-1 to 
44-5-14, 
Accident by officer of state. 
Grounds for setting aside grants, 
§44-5-11. 
Advertising. 
Corrected grant where original lost. 
Advertising prior to issuing, 
§44-5-9. 
Boundary of land. 
Correctable error in grant, §44-5-4. 
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Grants of land from state —Cont’d 
Character of land. 
Correctable error in grant, §44-5-4. 


Collusion between grantee and officers 


of state. 
Grounds for setting aside grants, 
§44-5-11. 
Correction of errors in grants. 
Application to governor, §44-5-5. 
Correctable errors, §44-5-4. 
Effect of corrected grant, §44-5-10. 
Evidence of error or mistake, 
§44-5-5. 

Filing and preserving papers and 
evidence, §44-5-8. 

Notation of correction, §44-5-10. 

Notice of application to governor, 
§44-5-5. 

Order for correction, §44-5-5. 

Original lost. 

Advertising prior to issuing 
corrected grant, §44-5-9. 

Refusal, §44-5-6. 

Trial in superior court, §44-5-7. 

Eminent domain. 

Right remains in state, §44-5-2. 

Errors in grants. 

Correction. 
Application to governor, §44-5-5. 
Correctable errors, §44-5-4. 


Effect of corrected grant, §44-5-10. 


Evidence of error or mistake, 
§44-5-5. 
Filing and preserving papers and 
evidence, §44-5-8. 
Notation of correction, §44-5-10. 
Notice of application to governor, 
§44-5-5. 
Order for correction, §44-5-5. 
Original lost. 
Advertising prior to issuing 
corrected grant, §44-5-9. 
Refusal, §44-5-6. 
Trial in superior court, §44-5-7. 
Evidence. 
Error or mistake, §44-5-5. 
Filing and preserving papers and 
evidence, §44-5-8. 
Form of grants, §44-5-3. 
Fraud. 
Grounds for setting aside grants, 
§44-5-11. 
Good title for 40 years. 
Proof of title to original grant not 
necessary, §44-2-22. 


REAL PROPERTY —Cont’d 
Grants of land from state —Cont’d 
How land in state held, §44-5-2. 
Impeachment of grants, §44-5-12. 
Effect of irregularities or misnomers, 
§44-5-12. 
Grounds, §44-5-12. 
Implication, §44-5-13. 
Location of land. 

Correctable error in grant, §44-5-4. 
Lost original grant. 

Advertising prior to issuing 

corrected grant, §44-5-9. 
Misrepresentation. 
Grounds for setting aside grants, 
§44-5-11. 
Mistake by officer of state. 
Grounds for setting aside grants, 
§44-5-11. 
Name of grantee. 

Correctable error in grant, §44-5-4. 
Notice. 

Application to governor for 

correction of errors, §44-5-5. 
Officers of state. 
Fraud, accident, mistake or collusion 
with grantee. 
Grounds for setting aside grants, 
§44-5-11. 
Orders. 

Correction of errors, §44-5-5. 
Origin of title to land, §44-5-1. 
Presumption in favor of grants, 

§44-5-13. 
Presumption of grant on 20 years’ 
possession, §44-5-14. 
Recordation. 

Correctable error in grant, §44-5-4. 
Refusal of correction of grant. 

When refused, §44-5-6. 

Rent or service. 
Land in state held free from, 
§44-5-2. 
Residence of grantee. 

Correctable error in grant, §44-5-4. 
Setting aside grants. 

Grounds, §44-5-11. 

Substantial compliance with form held 
sufficient, §44-5-3. 
Superior courts. 

Correction of errors in grants. 

Trial in superior court, §44-5-7. 

Setting aside grants, §44-5-11. 
Title to lands originates in grants from 

state, §44-5-1. 
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Grants of land from state —Cont’d 
Trial in superior court. 
Correction of error in grant, §44-5-7. 
Twenty years’ possession. 
Presumption of grant, §44-5-14. 
Void grants upon face. 
Impeachment of grants, §44-5-12. 
Homicide on site subject in real 
estate transaction. 
Failure to disclose by owner or agent, 
§44-1-16. 
Inter vivos gifts, §§44-5-80 to 44-5-89. 
Joint tenants. 
Tenants in common. 
General provisions, §§44-6-120 to 
44-6-123. 
Landlord and tenant. 
Croppers, §§44-7-100 to 44-7-103. 
General provisions, §§44-7-1 to 
44-7-119. 
Land registration, §§44-2-40 to 
44-2-253. 
Lateral support from adjoining land, 
§44-9-3,. 
Liens. 
Bankruptcy petitions, decrees or 
orders. 
Recording. 
Effect of failure to record on lienor 
of real property, §44-14-591. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Foreclosure. 
Attachment of lien, §44-14-530. 
Damages, §44-14-530. 
Delivery of possession, §44-14-530. 
Judicial sale. 
Proceeds, §44-14-530. 
Manner, §44-14-530. 
Right of transferee to foreclose, 
§44-14-531. 
Trial, §44-14-530. 
General provisions, §§44-14-320 to 
44-14-605. 
Judgment on debt given for purchase 
money, §44-14-321. 
Mechanics’ and materialmen’s liens, 
§§44-14-360 to 44-14-369. 
One’s own property, §44-6-3. 
Purchase of lien on own property and 
enforcement, §44-6-3. 
Vendor’s equitable lien. 
Abolished, §44-14-322. 


REAL PROPERTY —Cont’d 
Life estates. 

General provisions, §§44-6-80 to 
44-6-90. 

Lis pendens notice, §§44-14-610 to 
44-14-613. 

Machinery not attached to realty 

not part of realty, §44-1-6. 

Mechanics’ and materialmen’s liens. 

General provisions, §§44-14-360 to 
44-14-369. 

Merger of lesser estate into greater 

estate, §44-6-2. 

Minors. 

Lands belonging to parent but in 

possession of child for seven years. 
Rebuttable presumption of gifts of 
lands, §44-5-85. 
Misrepresentation. 
Grants of land from state. 
Grounds for setting aside, §44-5-11. 
Notice. 
Grants of land from state. 
Correction of errors. 
Application to governor, §44-5-5. 

Lis pendens notice, §§44-14-610 to 
44-14-613. 

Real estate settlement conveying 
interest in real estate or creating 
lien. 

Filing and recording, §44-2-30. 

Sales made on foreclosure under 
power of sale. 

Hearings, §44-14-161. 
Mailing of notice to debtor, 
§§44-14-162.1 to 44-14-162.4. 
Debtor defined, §44-14-162.1. 
Procedure, §44-14-162.2. 
Recital in deeds as to meeting of 
requirements, §44-14-162.4. 
Waiver or release of requirements, 
§44-14-162.3. 
Manner of advertising for validity, 
§44-14-162. 
Partition. 

General provisions, §§44-6-140 to 

44-6-174. 
Perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Petitions. 

Foreclosure of mortgages on real 

estate, §44-14-180. 
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Powers of sale. 
Foreclosures. 
Sales under power of sale, 
§§44-14-161 to 44-14-162.4. 
Prescription. 
General provisions, §§44-5-160 to 
44-5-177. 
Private ways. 
General provisions, §§44-9-40 to 
44-9-60. 
Property defined, §44-1-1. 
Property owners’ associations, 
§§44-3-220 to 44-3-250. 
Publication. 
Grants of land from state. 


Corrected grant where original lost. 


Advertising prior to issuing, 
§44-5-9. 
Sales on foreclosure made under 
power of sale. 
Manner of advertisement for 
validity, §44-14-162. 
Quiet enjoyment. 
Covenants running with the land, 
§44-5-60. 
Scope of general warranty of title, 
§44-5-62. 
Real estate commission. 
Georgia land sales act. 
Sale of subdivided land generally, 
§§44-3-1 to 44-3-18. 
Time-share projects and programs. 
General provisions, §§44-3-160 to 
44-3-196. 
Powers and duties, §44-3-198. 
Public offering statements. 


Authority to establish, §44-3-195. 


Modifications and limitations on 
use, §44-3-193. 
Recordation. 
Foreclosure and deed under power of 
sale, §44-14-160. 
Late filing penalty, §44-14-160. 
Grants of land from state. 
Error in recording. 
Correctable errors in grants, 
§44-5-4, 
Registration. 
Land registration, §§44-2-40 to 
44-2-253. 
Remainders and reversions. 
General provisions, §§44-6-60 to 
44-6-68. 


REAL PROPERTY —Cont’d 
Rescission. 

Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres 
amounting to fraud. 

Sale by quantity of acres with 
qualification more or less, 
§44-5-35. 

Restrictive covenants. 

Covenants running with the land, 

§44-5-60. 
Riparian rights. 

General provisions, §§44-8-1 to 
44-8-10. 

Rule against perpetuities. 

Uniform statutory rule against 
perpetuities, §§44-6-200 to 
44-6-206. 

Rule nisi. 

Foreclosure of mortgage on real estate, 
§44-14-180. 

Rules of construction applicable to 

estates in realty, §44-1-11. 

Sales. 

Contracts to sell realty. 

Requisites, §44-5-32. 

Covenants running with the land, 

§44-5-60. 

Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres. 
Apportionment of price, §44-5-35. 
Rescission where deficiency amounts 

to fraud, §44-5-35. 

Fees for future conveyances, 
restrictions, §44-14-15. 

Foreclosures. 

Sales under power of sale, 
§§44-14-161 to 44-14-162.4. 

Right to sell. 

Scope of general warranty of title, 
§44-5-62. 

Subdivided land, §§44-3-1 to 44-3-13. 

Settlement conveying interest in 
real estate or creating lien on. 

Notice of real estate settlement. 
Filing and recording, §44-2-30. 

Solar easements. 

General provisions, §§44-9-20 to 

44-9-23. 
Subdivisions. 

General provisions, §§44-3-1 to 

44-3-13. 
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Subdivisions —Cont’d 
Sale of subdivided land. 
General provisions, §§44-3-1 to 
44-3-13. 
Suicide on site subject of real estate 
transaction. 

Failure to disclose by owner or agent, 

§44-1-16. 
Superior courts. 

Grants of land from state. 

Trial of correction of errors, §44-5-7. 
Tenants in common. 
General provisions, §§44-6-120 to 
44-6-123. 
Timber tramways. 
Easements, §§44-9-90 to 44-9-92. 
Time-share projects and programs. 

General provisions, §§44-3-160 to 

44-3-196. 
Title. 

Land registration. 

General provisions, §§44-2-40 to 
44-2-253. 
Transfers to minors. 

Creation and transfer of custodial 
property, §44-5-119. 

General provisions, §§44-5-110 to 
44-5-134. 

Trespass. 
Ejectment. 
General provisions, §§44-11-1 to 
44-11-15. 
Intruders, §§44-11-30 to 44-11-33. 
Trial. 

Foreclosure of liens on realty, 
§44-14-530. 

Grants of land from state. 

Correction of errors, §44-5-7. 
Trusts. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Registering subsequent transfers or 
voluntary conveyances of land 
held in trust, §44-2-175. 

Union of right of possession and 
right to property itself. 

Perfect title, §44-1-12. 

Venue. 

Foreclosure of mortgages on real 

estate, §44-14-180. 


REAUTHORIZATION ACT OF 1986. 
United States. 
Filing of liens imposed under act, 
§44-14-517. 


RECEIVERS. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Sale of excess property by receivers, 
§§44-13-80 to 44-13-87. 
Appointment, §44-13-80. 
Bond required of receiver, 
§44-13-86. 
Delivery of excess personalty to 
receiver, §44-13-81. 
Disposition of excess, §44-13-86. 
Failure of creditor to appear and 
file claim. 

Cancellation of sale, §44-13-85. 
Power of superior court over 
receiver, §44-13-86. 
Procedure for sale of personalty, 

§44-13-83. 

Sale of realty and distribution of 
proceeds, §44-13-82. 
Selection of exempt property. 

Right of applicant, §44-13-87. 
Settling of conflict, §44-13-86. 
When receiver authorized, 

§44-13-84. 


RECORDATION, §§44-2-1 to 44-2-39.2. 
Acknowledgments. 
Effect of acknowledgment subsequent 
to execution, §44-2-16. 
Officers authorized to attest, §44-2-15. 
Validity of attestation by officer 
appearing to have no 
jurisdiction, §44-2-17. 
Deeds to realty or personalty 
executed out of state, 
§44-2-21. 
Out of state deeds to realty or 
personalty, §44-2-21. 
Requirement for recordation, §44-2-14. 
Affidavit alleging deed forgery. 
Genuineness of deed. 
Issue to be determined in action, 
§44-2-23. 
Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 
Affidavit of third persons. 
Recording deed on, §44-2-19. 
Affidavits of subscribing witness. 
Recording deed upon, §44-2-18. 
Affidavits relating to land. 
Notice of facts cited, §44-2-20. 
Requirements for recordation, 
§44-2-14. 
Assignments of leases or usufructs 
of land, §44-2-9. 
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Assignments of options to purchase 
lands, §44-2-8. 

Assignments of realty, §44-2-6. 

Priority as to subsequent deeds taken 

without notice from same vendor, 
§44-2-6. 
Attestation. 

Officers authorized to attest. 
Registrable instruments, §44-2-15. 
Validity of attestation by officer 

appearing to have no 
jurisdiction, §44-2-17. 
Deeds to realty or personalty 
executed out of state, 
§44-2-21. 
Out of state deeds to realty or 
personalty, §44-2-21. 


Requirement for recordation, §44-2-14. 


Bankruptcy petitions, decrees or 
orders, §44-14-590. 
Failure to record. 
Effect as to bona fide purchasers or 


real property lienor, §44-14-591. 


Fees, §44-14-590. 
Bills of sale to personalty, §44-2-10. 


Bills of sale to secure debt, §44-14-63. 


Expiration of notice effected by 

recording, §44-14-140. 
Affidavit for extension of time 
period, §§44-14-141, 44-14-142. 
Extension of time period, 
§44-14-141. 
Instruments filed before March 31, 
1937. 
Limitations on, §44-14-1438. 
Public utility corporations. 
Exclusion from provisions, 
§44-14-144. 

Failure to record, §44-14-63. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Cancellation, §44-14-164. 
Bona fide purchasers. 
Unrecorded liens or conveyances. 
Protection of good faith purchasers 
without notice against, §44-2-4. 

Unrecorded voluntary deed or 
conveyance void as against 
subsequent purchasers, §44-2-3. 

Bonds for title, §44-2-6. 

Priority as to subsequent deeds taken 
without notice from same vendor, 
§44-2-6. 

Quitclaim deed following judgment, 
§44-14-210. 


RECORDATION —Cont’d 
Bonds for title —Cont’d 

Surrender or satisfaction of bond, 
§44-2-7,. 

Bonds to reconvey realty, §44-2-6. 

Priority as to subsequent deeds taken 
without notice from same vendor, 
§44-2-6. 

Boundaries. 

Coordinate system. 

Coordinates of point. 

Prohibited unless connected by 
survey to monumented 
horizontal control station, 
§44-4-25. 

Change in county lines. 

Rerecording instruments, §44-2-13. 

Chattel mortgages. 

Expiration of notice effected by 
recording of mortgage, §44-14-140. 

Affidavit for extension of time 

period, §§44-14-141, 44-14-142. 

Extension of time period, 

§44-14-141. 
Instruments filed before March 31, 
1937. 

Limitations on, §44-14-143. 

Public utility corporations. 

Exclusion from coverage of 
provisions, §44-14-144. 

Clerks of superior courts. 

Bonds for title, contracts, transfers 
and assignments of realty, 
§44-2-6. 

Surrender or satisfaction of bonds 

for title, §44-2-7. 

Copies of instruments recorded in 
other counties in which part of 
affected land located. 

Original lost or destroyed, §44-2-11. 
Deed conveying lands recorded in 

office of, §44-2-1. 

Deeds and bills of sale to personalty, 
§44-2-10. 

Docket for filing instruments for 
record, §44-2-2. 

Maps and plats. 

Copies authorized, §44-2-25. 

Place of filing for plats, §44-2-26. 
Officers authorized to attest, §44-2-15. 
Plats or copies of plats. 

Authority to make copies, §44-2-25. 

Duties, §44-2-26. 

Place of filing, §44-2-26. 
Rerecording instruments upon creation 

of new county or change in county 

lines, §44-2-13. 
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Clerks of superior courts —Cont’d 

Rerecording lost or destroyed deeds 
and other instruments, §44-2-12. 

Techniques for recording, §44-2-25. 

Condominiums. 

Condominium instruments generally, 
§44-3-74. 

Creation upon recordation of 
declaration, §44-3-72. 

Declaration. 

Amendment effecting conversion, 
§44-3-88. 

Notice of existence of liens, 
§44-3-109. 

Reallocation of boundaries between 
units, §44-3-91. 

Subdivision of units, §44-3-92. 

Defects in recorded instruments. 

Procedure for curing, §44-3-115. 

Notice of existence of lien. 

Recordation of declaration 
constitutes record notice, 
§44-3-109. 

Plans, §44-3-83. 

Use of previously recorded plans in 
lieu of new plans, §44-3-84. 

Plats, §44-3-83. 

Reallocation of boundaries between 
units, §44-3-91. 

Subdivision of units, §44-3-92. 

Termination agreements, §44-3-98. 

Withdrawal of submitted property, 
§44-3-99. 

Conservation easements, §44-10-8. 
Contracts to sell or convey realty or 
any interest, §44-2-6. 

Priority as to subsequent deeds taken 
without notice from same vendor, 
§44-2-6. 

Conveyances to secure debt. 

Attachment against grantor in deed. 

Quitclaim deeds, §44-14-211. 

Deeds to secure debt, §44-14-63. 

Cancellation because original lost, 
stolen or otherwise mislaid, 
§44-14-67. 

Failure to record, §44-14-63. 

Transfers, §44-14-64. 

Quitclaim deed following judgment, 
§44-14-210. 

Quitclaim deeds after attachment 
against grantor, §44-14-211. 
Railroads and other public utilities. 
Recordation of deed to secure debt 

relating to real and personal 
property, §44-14-36. 


RECORDATION —Cont’d 
Conveyances to secure debt —Cont’d 

Renewal of conveyance and affidavits, 
§44-14-80. 

Vacation of judgments rendered upon 
obligation prior to sale. 

Cancellation, §44-14-164. 

Coordinate system. 

Coordinates of point. 

Prohibited unless connected by 
survey to monumented 
horizontal control station, 
§44-4-25. 

Copies of instruments. 

Recording in other counties in which 
part of affected land located. 

Original lost or destroyed, §44-2-11. 

Covenants running with the land. 

Elements necessary for covenant to 
run with land, §44-5-59. 

Renewal of certain covenants 
pertaining to subdivisions, 
§44-5-60. 

Creation of new counties. 

Rerecording instruments, §44-2-13. 

Deeds. 

Affidavit alleging deed forgery. 

Effect, §44-2-23. 

Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 

Affidavits of third person. 

Recording deed on, §44-2-19. 

Deeds conveying title to registered 
land, §44-2-160. 

Deeds to personalty, §44-2-10. 

Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Evidence. 

Affidavit alleging forgery of deed, 
§44-2-23. 

Deed serving as evidence, §44-2-23. 

Execution and deed after sheriffs sale, 
§44-2-5. 

Out of state deeds to realty or 
personalty, §44-2-21. 

Quitclaim deeds. 

Bonds for title, conveyances to 
secure debt, purchase contracts, 
etc. 

Following judgment, §44-14-210. 

Subsequent deeds conveying lands. 

Priority over unrecorded deeds from 
same vendor when taken 
without notice of existence of 
prior deed, §44-2-1. 
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RECORDATION —Cont’d 
Deeds —Cont’d 
Voluntary deeds or conveyances. 
Bona fide purchasers. 
Unrecorded deed or conveyance 
void as against, §44-2-3. 
Effect of recording, §44-2-3. 

When deed serves as evidence, 
§44-2-23. 

Effect of affidavit alleging forgery, 
§44-2-23. 
Where and when deeds conveying 
lands recorded, §44-2-1. 
Deeds of trust. 
Railroads and other public utilities. 
Deeds relating to real and personal 
property, §44-14-36. 
Docket for filing instruments for 
record, §44-2-2. 
Easements. 

Private ways, §44-9-50. 

Agreements between parties. 
Establishing, §44-9-49. 
Solar easements. 
Subject to requirements of recording 
as other easements, §44-9-22. 
Effect on rights between parties to 
instruments, §44-2-2. 
Electricity. 

Mortgages or other security 
agreements relating to real and 
personal property by entity 
furnishing, §44-14-36. 

Electronic recording. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Environmental covenants, §44-16-8. 
Evidence. 

Affidavit alleging forgery of deed, 
§44-2-23. 

Deed as evidence, §44-2-23. 

Execution and deed after sheriff's 
sale, §44-2-5. 
Exemptions from levy and sale. 

Constitutional exemptions. 

Exempted real property, §44-13-11. 
Schedule, §44-13-13. 
Household and kitchen furniture, 
§44-13-42. 

Statutory exemptions. 

Schedule of property claimed to be 
exempt, §44-13-101. 

Survey of exempted land, 
§44-13-102. 


RECORDATION —Cont’d 
Filing instruments for record. 

Affidavits relating to land, §44-2-20. 

Requirements for recordation, 
§44-2-14, 

Docket for filing, §44-2-2. 

Notation of time of filing, §44-2-2. 

Foreclosures. 

Mortgages. 

Vacation of judgments prior to sale. 

Cancellation, §44-14-164. 

Real property. 

Foreclosure and deed under power of 
sale, §44-14-160. 

Late filing penalty, §44-14-160. 
Forgery. 

Affidavit alleging deed forgery. 

Genuineness of deed. 

Issue to be determined, §44-2-23. 

Withdrawal of affidavit upon loss of 
deed by affiant, §44-2-24. 

Gas. 

Mortgages or other security 
agreements by gas corporation, 
§44-14-36. 

Georgia coordinate system. 

Coordinates of point. 

Prohibited unless connected by 
survey to monumented 
horizontal control station, 
§44-4-25. 

Good title for 40 years. 

Legal effect, §44-2-22. 

Grants of land from state. 

Error in recording. 

Correctable errors in grants, 
§44-5-4, 

Judges. 
Officers authorized to attest, §44-2-15. 
Land registration. 

Manner of recording deeds conveying 
title to registered land, §44-2-160. 

Unrecorded transfers of owner’s 
certificate to registered lands. 

Validity and priority, §44-2-167. 

When recordation other than 
registration not required, 
§44-2-125. 

Leases and assignments of leases, 

§44-2-9, 

Liens. 

Bankruptcy petitions, decrees or 
orders, §§44-14-590, 44-14-591. 

Livery stable keeper’s lien by 
describing and recording amount 
due, §44-14-407. 
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RECORDATION —Cont’d 
Liens —Cont’d 
Mechanics’ and materialmen’s liens, 
§§44-14-368, 44-14-364. 
Offspring of stallion, jack, bull or boar 
for services, §44-14-511. 

Unrecorded liens. 

Protection of liens without notice 
against, §44-2-4. 

Lis pendens notice. 
Fees, §44-14-611. 
Necessity for operation as to real 
property, §44-14-610. 
Livery stable keepers. 
Lien by describing and recording 
amount due, §44-14-407. 
Lost or destroyed instruments. 
Copies of instruments recorded in 
other counties in which part of 
affected land located, §44-2-11. 
Rerecording, §44-2-12. 
Magistrate courts. 

Officers authorized to attest, §44-2-15. 
Manner of recording, §44-2-25. 
Maps and plats. 

Clerks of superior courts, §44-2-26. 

Copies, §44-2-25. 

Place of filing for plats, §44-2-26. 

Plats or copies of plats, §§44-2-25 to 

44-2-29, 
Mechanics’ and materialmen’s liens. 

Release of lien on approval of bond. 

Real property and affidavit, 
§44-14-364. 

Special liens on personal property. 

Possession of property surrendered 
to debtor, §44-14-363. 

Mortgages. 

Admission into evidence, §44-14-38. 

Cancellation, §44-14-4. 

Constructive notice. 

Effect as, §44-14-33. 

Defective record as notice, §44-14-39. 

Foreclosures. 

Vacation of judgments prior to sale. 

Cancellation, §44-14-164. 

Forms, §44-2-245. 

Mortgages on realty, §44-14-35. 

Renewed mortgage as lien absent 
recordation, §44-14-35. 

Personal property. 

Expiration of notice effected by 
recording security instrument in 
personal property, §§44-14-140 
to 44-14-144. 


RECORDATION —Cont’d 
Mortgages —Cont’d 
Railroads and other utilities. 

Mortgages relating to real and 
personal property made by, 
§44-14-36. 

Municipal court judges. 
Officers authorized to attest, §44-2-15. 
Notaries public. 
Officers authorized to attest, §44-2-15. 
Notice of real estate settlement. 
Settlement conveying interest in real 
estate or creating lien thereon, 
§44-2-30. 
Options to purchase land and 
assignment of options, $44-2-8. 
Out of state deeds to realty or 
personalty, §44-2-21. 
Personal property. 
Personalty deeds and bills of sale, 

§44-2-10. 

Instruments executed out of state, 
§44-2-21. 

Security instruments in personal 
property. 

Expiration of notice effected by, 
§44-14-140. 

Affidavits for extension of time 
period, §§44-14-141, 
44-14-142. 

Extension of time period, 
§44-14-141. 

Instruments filed before March 31, 
1937. 

Limitations on, §44-14-143. 

Public utility corporations. 

Exclusion from coverage of 
provisions, §44-14-144. 
Plats or copies of plats, §§44-2-25 to 
44-2-29, 
Condominiums. 

Submitted property withdrawn and 
remaining submitted property, 
§44-3-83. 

Copies authorized, §44-2-25. 
Duties of clerks, §44-2-26. 
Filing constitutes recordation, 

§44-2-27. 

Incorporation by reference, §44-2-28. 

Effect of incorporation prior to 
authorization, §44-2-29. 

Place of filing, §44-2-26. 
Ratification of record made prior to 
statutory authorization, §44-2-29. 
Reference. 
Incorporation by, §44-2-28. 
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RECORDATION —Cont’d 

Plats or copies of plats —Cont’d 
When deemed recorded, §44-2-27. 

Presumptions. 

Affidavits relating to land. 

Facts recited, §44-2-20. 
Priorities. 
Bonds for title, contracts, transfers 
and assignments of realty. 
Subsequent deeds taken without 
notice from same vendor, 
§44-2-6. 

Recorded instruments generally, 
§44-2-2, 

Subsequent deeds taken without 
notice from same vendor, §44-2-1. 

Voluntary deeds or conveyances, 
§44-2-3. 

Private ways, §44-9-50. 

Agreements between parties 

establishing, §44-9-49. 
Public utilities. 

Mortgages or other security 
agreements relating to real and 
personal property, §44-14-36. 

Quitclaim deeds. 
Bonds for title, conveyances to secure 
debt, purchase contracts, etc. 
Attachment against grantor in deed 
to realty to secure debt, 
§44-14-211. 
Execution and recordation following 
judgment, §44-14-210. 
Railroads. 

Mortgages, deeds to secure debt or 
other security agreements relating 
to real and personal property, 
§44-14-36. 

Real property. 

Foreclosure and deed under power of 
sale, §44-14-160. 

Late filing penalty, §44-14-160. 

Grants of land from state. 

Error in recording. 
Correctable errors in grants, 
§44-5-4, 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Rerecording. 

Creation of new counties or change in 
county lines, §44-2-13. 

Lost or destroyed instruments, 
§44-2-12. 


RECORDATION —Cont’d 

Secured transactions. 

Railroads and other utilities. 

Mortgages and other security 
agreements relating to real and 
personal property, §44-14-36. 

Settlement conveying interest in 
real estate or creating lien 
thereon. 

Notice of real estate settlement, 
§44-2-30. 

Solar easements. 

Subject to requirements of recording 
as other easements, §44-9-22. 

Subdivisions. 

Covenants running with the land. 

Renewal of certain covenants 
pertaining to subdivisions, 
§44-5-60. 

Subsequent deeds. 

Priority over unrecorded deeds from 
same vendor taken without notice 
of existence of prior deed, §44-2-1. 

Tax executions. 

Clerk’s duties, §44-2-2. 

Techniques for recording, §44-2-25. 

Telephones. 

Mortgages or other security 
agreements relating to real and 
personal property by entity 
furnishing service, §44-14-36. 

Time-shares. 

Project instruments and time-share 
instruments, §44-3-166. 

Transfer or encumbrance of time-share 
estate, §44-3-163. 

Transfers to minors. 

Powers and duties of custodian, 
§44-5-122. 

Trust deeds. 

Railroads and other public utilities. 

Deeds relating to real and personal 
property, §44-14-36. 

Uniform real property electronic 
recording act, §§44-2-35 to 
44-2-39.2. 

Clerk of court, duties, §44-2-38. 

Definitions, §44-2-36. 

Documents filed in compliance treated 
as originals, §44-2-37. 

Interpretation and construction of 
statutory provisions to promote 
uniformity, §44-2-39.1. 

Notarization requirements satisfied, 
§44-2-37. 
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RECORDATION —Cont’d 
Uniform real property electronic 
recording act —Cont’d 

Relation to federal law regarding 
electronic signatures, §44-2-39.2. 

Rules, adoption, §44-2-39. 

Signatures accepted, §44-2-37. 

Standards and practices, 
considerations in adopting, 
§44-2-39. 

Title of act, §44-2-35. 

Unrecorded deeds. 

Priority of subsequent deeds taken 
without notice from same vendor, 
§44-2-1. 

Voluntary deeds or conveyances of 
land, §44-2-3. 

Unrecorded liens or conveyances. 

Protection of good faith purchasers 
and liens without notice against, 
§44-2-4, 

Usufructs of land and assignments, 
§44-2-9, 
Voluntary deeds or conveyances of 
land, §44-2-3. 
Effect of recording, §44-2-3. 


RECORDS. 
Bailments. 
Pawnbrokers. 
Content, §44-12-132. 
Correction, §44-12-133. 
Inspection, §44-12-133. 
Maintained for four years, 
§44-12-134. 
Manner of recording entries, 
§44-12-133. 
Permanent records required, 
§44-12-132. 
Prohibited acts, §44-12-137. 
Condominiums. 
Associations. 
Liability for books and records, 
§44-3-101. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Sale of property for reinvestment. 
Record of proceedings, §44-13-16. 
Georgia land sales act. 
Business records required, §44-3-10. 
Historic preservation. 
Applications for certificates of 
appropriateness, §44-10-28. 
Land registration. 
Authority of examiners to inspect, 
§44-2-104. 


RECORDS —Cont’d 
Mechanics’ and materialmen’s liens. 
Preliminary notice of lien rights, 
§44-14-361.3. 
Pawnbrokers. 
Content, §44-12-132. 
Corrections, §44-12-133. 
Inspections, §44-12-133. 
Maintenance for four years, 
§44-12-134. 
Manner of recording entries, 
§44-12-138. 
Permanent records required, 
§44-12-132. 
Prohibited acts, §44-12-137. 
Subdivisions. 
Sale of subdivided land. 
Business records required, §44-3-10. 
Subject to inspection by commission, 
§44-3-3. 
Time shares. 
Business records of developers or 
agents, §44-3-194. 
Developer’s financial records, 
§44-3-188. 
Escrow agents, §44-3-175. 
Time-share project associations or 
managing agents, §44-3-182. 
Transfers to minors. 
Powers and duties of custodian, 
§44-5-122. 
Unclaimed property. 
Confidentiality of information of 
records required, §44-12-225. 
Destruction of records after seven 
years, §44-12-220. 
Examination by commissioner of 
revenue, §44-12-229. 
Failure to maintain records, 
§44-12-229. 
Maintenance and retention, 
§44-12-228. 


RECOUPMENT. 
Trover. 
Action involving purchase money 
contract, §44-12-154. 


REDEMPTION. 
Liens. 

Pawnbrokers’ liens. 

Redemption of goods after maturity 
date, §44-14-403. 

Mortgages. 

By mortgagors, §44-14-42.1. 
Pawnbrokers. 

Redemption of goods after maturity 

date, §44-14-403. 


1134 


INDEX 


REFRIGERATORS. 
Condominiums. 
Insurance. 
Associations to obtain insurance 
coverage. 
Coverage required, §44-3-107. 


REGISTRATION. 
Federal tax lien registration. 

General provisions, §§44-14-570 to 
44-14-574. 

Foreclosures. 

Registration of vacant or foreclosed 

real property, §44-14-14. 
Land registration. 

General provisions, §§44-2-40 to 

44-2-253. 
Liens. 

Federal tax lien registration, 

§§44-14-570 to 44-14-574. 
Real property. 

Land registration, §§44-2-40 to 
44-2-253. 

Vacant or foreclosed real property, 
§44-14-14. 

Taxation. 
Federal tax lien registration. 
General provisions, §§44-14-570 to 
44-14-574. 
Time-shares. 

Exemption form other state laws 
requiring, §44-3-177. 

Offering gifts or prizes in connection 
with sale of time-share intervals, 
§44-3-187. 

Time-share programs, agents and 


exchange companies, §§44-3-190 to 


44-3-192. 
Transfers to minors. 
Powers and duties of custodians, 
§44-5-122. 
Vacant real property. 
Registration of vacant or foreclosed 
real property, §44-14-14. 


REINDEXING. 
Clerk of superior court. 
Federal tax lien affidavit filing, 
§44-14-573. 


RELEASES. 
Condominiums. 
Mortgages and liens, §44-3-95. 
Hospitals. 
Lien on action for care and treatment 
costs. 
Effect of release, §44-14-4738. 


RELEASES —Cont’d 
Liens. 

Health care facility medical practice 
lien on action for care and 
treatment costs. 

Effect, §44-14-473. 
Mechanics’ and materialmen’s liens. 

Payment. 

Affidavit of nonpayment, §44-14-366. 

Unconditional release upon final 
payment, §44-14-366. 

Waiver of lien and payment bond 
rights, §44-14-366. 

Release of lien on real estate on 
approval of bond, §44-14-364. 

Nursing homes. 

Lien on action for care and treatment 
costs. 

Effect of release, §44-14-473. 
Time shares. 

Liens affecting time-share intervals, 
§44-3-180. 

Traumatic burn care medical 
practices. 

Lien on action for care and treatment 
costs. 

Effect of release, §44-14-473. 


RELETS. 
Contracts of hire. 
Consent of bailor to relet thing hired, 
§44-12-67. 


RELIGION. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on creed, 
§44-5-60. 

Discrimination. 

Covenants prohibiting use or 
ownership of property within 
subdivision based on creed, 
§44-5-60. 

Prudent management of 
institutional funds. 

General provisions, §§44-15-1 to 
44-15-8. 

Subdivisions. 

Covenants prohibiting use or 
ownership of property based on 
creed, §44-5-60. 


REMAINDERS AND REVERSIONS, 
§§44-6-60 to 44-6-68. 

Construction of words of 
survivorship in wills, §44-6-66. 
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REMAINDERS AND REVERSIONS 
—Cont’d 


Contingent remainders. 


Distinguished from vested remainders, 


§44-6-61. 
Jurisdiction of judges of superior 
courts, §44-6-90. 
Conveyance of future interests or 
estates, §44-5-40. 
Conveyances to secure debt. 
Conversion of realty to grantor, 
§44-14-80. 
Creation of remainder for persons 
not in being, §44-6-65. 
Creation of remainders by parol, 
§44-6-64. 
Defeat of estate on remainder. 
Remainder not destroyed, §44-6-62. 
Destruction of remainder. 
Defeat of estate not to destroy 
remainder, §44-6-62. 
Distinction between vested and 
contingent remainders, §44-6-61. 
Estates for years. 
Duty of tenant not to injure interest, 
§44-6-103. 
General provisions, §§44-6-100 to 
44-6-106. 
Estates granted upon conditions. 
General provisions, §§44-6-40 to 
44-6-44, 
Estates tail created by implication. 
Life estate to first taker with 
remainder over in fee, §44-6-24. 
Husband and wife. 
Marriage of widow. 


Validity of limitations over, §44-6-68. 


Jurisdiction. 
Judges of superior courts as to 
contingent remainders, §44-6-90. 
Legacy to life tenant. 
Effect of executor’s assent to on 
remainderman, §44-6-67. 
Life estates. 
Duties of life tenants as to remainder 
or reversion interest, §44-6-83. 
Forfeiture of interest to 
remainderman for want of care 
or willful commission of acts, 
§44-6-83. 


Extraordinary accumulation of corpus. 


Attachment to corpus to go to 

remainderman, §44-6-84. 

General provisions, §§44-6-80 to 
44-6-90. 


REMAINDERS AND REVERSIONS 

—Cont’d 

Life estates —Cont’d 
Legacy to life tenant. 

Effect of executor’s assent to on 

remainderman, §44-6-67. 
Partition of realty by life tenants. 

Conditions, §44-6-172. 

Cumulative effect to existing law, 
§44-6-174. 

Effect on remainders and reversions, 
§44-6-172. 

Guardian ad litem appointed for 
unborn remaindermen, 
reversioners or minors, 
§44-6-173. 

Service of notice of application, 
§44-6-173. 

Time to answer and plead, 
§44-6-173. 

Possession at termination of life 
estate, §44-6-67. 

Removal of personalty beyond state by 
life tenant. 

Forfeiture or writ of ne exeat to 
restrain, §44-6-89. 

Sale of estate and personalty. 

Demand by remainder for bond by 
purchaser, §44-6-88. 

Marriage of widow. 
Validity of limitations over, §44-6-68. 
Nature of estates in remainder and 

in reversion, §44-6-60. 

Partition of realty by life tenants, 

§§44-6-172 to 44-6-174. 

Persons not in being. 
Creation of remainder for, §44-6-65. 
Preference for vested remainders, 

§44-6-66. 

Rights of reversioners, §44-6-60. 
Subject to open. 
Vested remainders. 
Creation of remainder for persons 
not in being, §44-6-65. 
Superior courts. 
Jurisdiction of judges as to contingent 
remainders, §44-6-90. 
Survivorship. 
Construction of words in wills, 
§44-6-66. 
Termination of life estate. 
Possession at termination, §44-6-67. 
Vested remainders. 
Distinguished from contingent 
remainders, §44-6-61. 
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REMAINDERS AND REVERSIONS 
—Cont’d 
Vested remainders —Cont’d 
Preference for, §44-6-66. 
Subject to open. 
Creation of remainder for persons 
not in being, §44-6-65. 
Widow’s marriage. 
Validity of limitations over, §44-6-68. 
Wills. 
Construction of words of survivorship 
in wills, §44-6-66. 


REMEDIES. 
Trover, §§44-12-150 to 44-12-171. 


RENT. 
Contracts. 
Implied contract to pay rent, §44-7-5. 
Counties. 
Restrictions on rent regulation, 
§44-7-19. 
Dispossessory proceedings. 
General provisions, §§44-7-49 to 
44-7-59. 
Distress warrants. 
General provisions, §§44-7-70 to 
44-7-82. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Disposition of rents from exempted 
property, §44-13-18. 
Foreclosure of security interest on 
personal property. 
Rental transactions, §44-14-230. 
Implied contract to pay. 
When contract arises, §44-7-5. 
Landlord and tenant generally, 
§§44-7-1 to 44-7-119. 
Liens. 
Removal of encumbered property to 
hinder, delay or prevent levy. 
General provisions, §§44-14-8 to 
44-14-11. 
Transfers and assignments of rent 
note secured by lien, §44-14-325. 


Effect as transfer of lien, §44-14-326. 


Military personnel receiving change 
of duty orders. 
Liability for rent. 
On resident lease of property, 
§44-7-37. 
Municipal corporations. 
Restrictions on rent regulation, 
§44-7-19. 


RENT —Cont’d 
Personal property. 
Foreclosure of security interest in 
personal property. 
Rental transactions, §44-14-230. 
Rent control. 
Restrictions on rent regulation by local 
governments, §44-7-19. 
Safe-deposit boxes. 
Rent due on. 

Delivery of abandoned contents to 
commissioner of revenue, 
§44-12-209. 

Notice of opening of box, §44-12-209. 

Sealing of contents when contents 
deemed abandoned, §44-12-209. 

Tenants in common. 
Accounting between cotenants for 
unequal share, §44-6-122. 
Unclaimed property. 
Safe-deposit boxes. 
Rent due on, §44-12-209. 


RENT CONTROL. 
Restrictions on rent regulation by 
local governments, §44-7-19. 


REPAIRMEN’S LIENS. 
Equipment repair liens, §§44-14-460 
to 44-14-466. 


REPLEVIN. 
Vessels. 
Bond judgments, §44-14-551. 


REPORTS. 
Forms. 
Land registration. 
Final report of examiner, §44-2-231. 
Preliminary report of examiner, 
§44-2-230. 
Historic preservation. 
Designation of historic properties or 
districts, §44-10-26. 
Indians. 
Human remains and burial objects. 
Council on American Indian 
concerns. 
Annual report to governor, 
§44-12-285. 
Land registration. 
Examiner’s report. 
Final report, §44-2-102. 
Form, §44-2-231. 
Notice of examiner’s reports, 
§44-2-103. 
Preliminary report, §44-2-101. 
Form, §44-2-230. 
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REPORTS —Cont’d 
Partition. 
Heirs property, uniform partition. 
Sale on open market. 
Report of broker to court, 
§44-6-188. 
Property owners’ associations. 
Developer managed association. 
Itemized report of expenses, 
§44-3-250. 
Subdivisions. 
Sale of subdivided land, §44-3-3. 
Time shares. 

Developer’s periodic reports, 
§44-3-188. 

Exchange companies and multilocation 
developers, §44-3-173. 

Unclaimed property. 

Agreements and fees for recovery or 
assistance in recovery of property, 
§44-12-224. 

Duties arising before July 1, 1990. 

Article does not relieve holder of 
duty, §44-12-232. 

Filing compelled by commissioner of 
revenue, §44-12-229. 

Penalty for willfully failing to render, 
§44-12-227. 

Persons holding property presumed 
abandoned, §44-12-214. 


REPOSSESSION. 
Motor vehicles. 

Contents, §44-14-411.1. 

Notice of sale, §44-14-411.1. 
Pawnbroker advertising, §44-12-138. 
Sharecroppers. 

Sale or disposal of crops without 

landlord’s consent, §44-7-102. 


REPRIMAND. 
Time-shares. 
Registration. 
Time-share programs, agents and 
exchange companies. 
Reprimand, suspension, revocation 
or denial of application, 
§44-3-190. 
Administrative review, 
§44-3-196. 
Grounds, §44-3-190. 
RESCISSION. 
Conveyances. 
Defects to title. 
Purchaser’s remedies for loss of land 
due to, §44-5-36. 


RESCISSION —Cont’d 
Conveyances —Cont’d 
Deficiency in number of acres 
amounting to fraud. 

Quantity of acres with qualification 
more or less, §44-5-35. 

Conveyances to secure debt. 
Acceleration of maturity of 
indebtedness. 

Withdrawal of foreclosure 
proceedings after, §44-14-85. 

Real property. 
Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres 
amounting to fraud. 

Sale by quantity of acres with 
qualification more or less, 
§44-5-35. 

Warranty of title. 
Action for breach. 

Necessity for offer to rescind, 

§44-5-65. 


RES JUDICATA. 
Ejectment. 
Conclusiveness of judgment as to title, 
§44-11-13. 
Partition. 
Return of partitioners as judgment of 
court. 
Conclusiveness as to notified parties, 
§44-6-166. 


RESTRAINTS ON ALIENATION. 
Condominiums. 
Failure to exercise rights or restraints, 
§44-3-110. 
Waiver statement, §44-3-110. 
Effect or failure to furnish 
statement, §44-3-110. 
Rule against perpetuities, §§44-6-200 
to 44-6-206. 


RESTRICTIVE COVENANTS. 
Real property. 
Covenants running with the land, 
§44-5-60. 


RETAIL INSTALLMENT SALES AND 
REVOLVING ACCOUNTS. 
Credit cards. 
When debt considered paid in full, 
§44-14-3. 
Revolving accounts. 
Credit cards. 
When debt considered paid in full, 
§44-14-3, 
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RETAIL INSTALLMENT SALES AND 
REVOLVING ACCOUNTS 
—Cont’d 

Revolving accounts —Cont’d 

Furnishing of cancellation by grantee 
upon payment, §44-14-3. 


RETALIATION. 
Landlord and tenant. 
Retaliation action by tenant against 
landlord. 
Establishment of prima facie case, 
requirements, §44-7-24. 


RETENTION OF TITLE 
CONTRACTS. 

Generally, §§44-14-140 to 44-14-144, 
44-14-280 to 44-14-282. 


RETIREMENT AND PENSIONS. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 

44-12-238. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 
Presumptions. 
Employee benefit trust distributions 
and income. 
When presumed abandoned, 
§44-12-207. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 
Unclaimed property. 
Employee benefit trust distributions 
and income. 
When presumed abandoned, 
§44-12-207. 


REVENUE AND TAXATION. 
Advances secured by mortgage or 
conveyance to secure debt. 
Advances to pay taxes, §44-14-2. 
Condominiums. 
Individual condominium units, 
§44-3-96. 
Counties. 
Liens for taxes. 
Officially established liens, 
§44-14-320. 
Easements. 
Effect of sale of property for taxes, 
§44-9-7. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Taxes excepted from exemptions, 
§44-13-1. 


REVENUE AND TAXATION —Cont’d 
Exemptions from levy and sale 
—Cont’d 
Statutory exemptions. 
Homestead subject to levy and sale 
for taxes, §44-13-107. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 

Certificates. 

Duties of filing officers, §44-14-573. 
When entitled to be filed, 
§44-14-572. 

Certification of notices and certificates 
by secretary of treasury, 
§44-14-572. 

Fees, §44-14-574. 

Filing of tax liens, §44-14-573. 
Duties of filing officers, §44-14-573. 
Realty and personalty, §44-14-571. 

Notices of liens. 

Duties of filing officers, §44-14-573. 
Filing, §44-14-571. 
When entitled to be filed, 
§44-14-572. 
Purposes, §44-14-570. 
Fees. 

Federal tax lien registration, 

§44-14-574. 
Forms. 

Land registration. 

Notation of delinquent taxes or 
assessments, §44-2-246. 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to taxes and levies 
assessed for current calendar 
year, §44-2-137. 

Notation of delinquent taxes or 

assessments. 
Duty and liability of tax officer, 
§44-2-176. 
Effect of delinquencies prior to 
notation, §44-2-176. 
Form, §44-2-246. 
Liens for taxes. 

Federal tax lien registration, 
§§44-14-570 to 44-14-574. 

Local government liens for taxes. 

Officially established liens, 
§44-14-320. 

State and local government liens for 
taxes. 

Officially established liens, 
§44-14-320. 
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REVENUE AND TAXATION —Cont’d 
Notice. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Rights of way. 
Effect of sale of property for taxes, 
§44-9-7. 
State of Georgia. 
Liens for taxes. 

Officially established liens, 
§44-14-320. 

State revenue commissioner. 
Unclaimed property. 

Disposition of unclaimed property 
generally, §§44-12-190 to 
44-12-238. 

Time-shares. 
Local real property taxation of 
time-share units, §44-3-163. 


REVERSALS. 
Land registration. 
Recommitments to examiner, 
§44-2-103. 


RIGHTS OF WAY. 
Adverse possession. 

Prescription involving incorporeal 

rights, §44-5-175. 
Assessments. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 

Improvements. 

Effect of sale of property for 
assessments for improvements, 
§44-9-7. 

Mining and quarrying rights of way, 
§§44-9-70 to 44-9-76. 

Amount of water allowed to be 
withdrawn from streams, 
§44-9-76. 

Arbitration of requests for diversions 
of watercourses, §44-9-72. 

Arbitrators. 

Appointment, §44-9-71. 

Canals, dams, etc. 

Right of mine owner to control water 
power with, §44-9-73. 

Carrying off ore. 

Right to carry off over adjoining 
land, §44-9-74. 

Damages for draining mine, carrying 
off ore, etc., over adjoining land, 
§44-9-74. 


RIGHTS OF WAY —Cont’d 
Mining and quarrying rights of way 

—Cont’d 
Damages to intervening landowners. 

Control by mine owner of water 

power with canal, dam, etc., 
§44-9-73. 
Disagreement as to necessity. 

Appointment of arbitrators, 

§44-9-71. 
Draining mine. 
Right to drain over adjoining land, 
§44-9-74, 
Generally, §44-9-70. 
Lessee of mine. 

Application of article to, §44-9-75. 
Method of obtaining, §44-9-70. 
Notice of intention to control water 

power with canal, dam, etc., 
§44-9-73. 
Probate courts. 
Control of water power by mine 
owner with canal, dam, etc. 
Application to court for right, 
§44-9-73. 
Watercourse diversion. 

Arbitration of requests for, §44-9-72. 
Water power. 

Right of mine owner to control with 

canals, dams, etc., §44-9-73. 
Water withdrawn from streams. 
Amount allowed, §44-9-76. 
Pecans falling on public rights of 
way, §§44-12-240 to 44-12-243. 
Prescription. 
Prescription involving incorporeal 
rights, §44-5-175. 
Private ways. 
General provisions, §§44-9-40 to 
44-9-60. 
Sale of property for taxes or 
assessments. 
Effect, §44-9-7. 
Tax executions. 
Effect of sale of property for taxes, 
§44-9-7. 


RIPARIAN RIGHTS, §§44-8-1 to 
44-8-10. 
Accretions. 
Nonnavigable streams, §44-8-2. 
Nonnavigable tidewaters, §44-8-6. 
Adjoining landowners. 
Beds of nonnavigable streams belong 
to owners of adjacent land, 
§44-8-2. 
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RIPARIAN RIGHTS —Cont’d 
Adjoining landowners —Cont’d 


Rights and navigable streams, §44-8-5. 


Title and rights in nonnavigable 
tidewaters, §44-8-6. 
Adulteration of water right, §44-8-1. 
Boundaries. 
Navigable tidewaters as boundaries, 
§44-8-7. 
Nonnavigable streams as boundaries, 
§44-8-2, 
Nonnavigable tidewaters as 
boundaries, §44-8-6. 
Bridges. 
Private bridges. 

Construction or establishment 
within or adjoining lands 
appurtenant to ownership, 
§44-8-10. 

Public bridges. 
Construction or operation. 
Franchise to be granted by state, 
§44-8-10. 

Compensation to landowner for 
interference with 
possession, §44-8-10. 

Exclusiveness, §44-8-10. 

Canals. 
Construction of canals on navigable 
streams by owner controlling 
lands on both sides, §44-8-4. 
Liability for resulting damages, 
§44-8-4, 
Dams. 
Construction of dams on nonnavigable 
streams by owner controlling 
lands on both sides, §44-8-4. 
Liability for resulting damages, 
§44-8-4, 
Ditches. 
Construction of ditches to protect 
lands from freshets and overflows 
and watercourses, §44-8-9. 
Diversion of water, §44-8-1. 
Construction of levees and ditches, 
§44-8-9, 
Exclusive appropriation of 
tidewaters, §44-8-8. 
Ferries. 
Private ferries. 

Construction or establishment 
within or adjoining lands 
appurtenant to ownership, 
§44-8-10. 


RIPARIAN RIGHTS —Cont’d 
Ferries —Cont’d 
Public ferries. 
Construction or operation. 
Franchise to be granted by state, 
§44-8-10. 
Compensation to landowner for 
interference with 
possession, §44-8-10. 
Exclusiveness of franchise 
generally, §44-8-10. 
Fishing rivers. 
Nonnavigable tidewaters. 

Rights of adjoining landowners to 
oysters, clams and other 
shellfish, §44-8-6. 

Franchises. 
Construction or operation of public 
bridges or ferries, §44-8-10. 
General assembly. 
Lawful use by owner of nonnavigable 
stream. 

No power in legislature to compel or 

interfere with, §44-8-3. 
Highways, roads and streets. 
Franchises pertaining to streets. 
Exclusive franchises, §44-8-10. 
Levees. 
Construction by owners to protect 
lands from freshets and overflows 
and watercourses, §44-8-9. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Navigable streams. 
Defined, §44-8-5. 
Rights of adjoining landowners, 
§44-8-5. 
Navigable tidewaters. 
Defined, §44-8-7. 
Rights of adjoining landowners, 
§44-8-6. 
Rights of owners of land adjacent to or 
covered by, §44-8-7. 
Nonnavigable streams. 
Accretions, §44-8-2. 
Boundaries. 

Principles when stream boundary, 

§44-8-2. 
Dams and canals. 
Construction, §44-8-4. 
Liability for resulting damages, 
§44-8-4, 
Exclusive possession by owner, 
§44-8-3. 
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RIPARIAN RIGHTS —Cont’d 
Nonnavigable streams —Cont’d 
Interference by legislature with lawful 
use, §44-8-3. 
Rights of adjoining owners, §44-8-2. 
Nonnavigable tidewaters. 
Accretions, §44-8-6. 
Boundaries. 
Principles when tidewaters 
boundaries, §44-8-6. 
Title and rights of adjoining 
landowners, §44-8-6. 
Ownership of running water, §44-8-1. 
Right to divert or adulterate water, 
§44-8-1. 
Sidewalks. 
Franchises pertaining to. 
Exclusive franchises, §44-8-10. 
Tidewaters. 
Exclusive appropriation, §44-8-8. 
Navigable tidewaters. 
Defined, §44-8-7. 
Rights of adjoining landowners, 
§44-8-6. 
Rights of owners of lands adjacent to 
or covered by, §44-8-7. 
Nonnavigable tidewaters, §44-8-6. 


RIVERS. 
Riparian rights. 
General provisions, §§44-8-1 to 
44-8-10. 


ROOFS. 
Condominiums. 
Insurance. 
Required coverage, §44-3-107. 
Plat and plan recording, §44-3-83. 


RUGS. 
Laundry’s, cleaner’s and tailor’s lien, 
§§44-14-450 to 44-14-456. 


RULE AGAINST PERPETUITIES, 
§§44-6-200 to 44-6-206. 
Antenuptial agreements. 
Exceptions to applicability of article, 
§44-6-204. 
Applicability of article, §§44-6-205, 
44-6-206. 
Exceptions, §44-6-204. 
Charities. 
Exceptions to applicability of article, 
§44-6-204. 


RULE AGAINST PERPETUITIES 
—Cont’d 

Common-law rule against 
perpetuities. 

Exceptions to property interest, 
powers of appointment or 
arrangements not subject to, 
§44-6-204. 

Construction of article. 

Application and construction, 
§44-6-206. 

Contracts. 

Powers of appointment. 

Exceptions to contract to exercise or 
not exercise power, §44-6-204. 

Wills or trusts. 

Exceptions to contracts to make or 
not to revoke, §44-6-204. 

Deferred benefit plans. 

Exceptions to applicability of article, 
§44-6-204. 

Divorce. 

Exceptions to applicability of article. 

Separation or divorce settlement, 
§44-6-204. 

Effective date of article, §44-6-205. 

Exceptions to applicability of 
article, §44-6-204. 

Fiduciaries. 

Exceptions to applicability of article. 

Powers relating to administration or 
management of assets, 
§44-6-204. 

Power to appoint fiduciary, 
§44-6-204. 

Government or governmental 
agency or subdivision. 

Exceptions to applicability of article, 
§44-6-204. 

Income deferral plans. 

Exceptions to applicability of article, 
§44-6-204. 

Lifetime of individual then alive or 
within 21 years after death of 
individual. 

Validity of nonvested property interest 
or power of appointment, 
§44-6-201. 

Nonvested property interests. 

Exceptions to applicability of article, 
§44-6-204. 

Reformation of disposition, §44-6-203. 

Dispositions created before article 
became effective, §44-6-205. 
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RULE AGAINST PERPETUITIES 
—Cont’d 
Nonvested property interests 
—Cont’d 
Time of creation, §44-6-202. 
Validity, §44-6-201. 
Pensions. 

Exceptions to applicability of article, 

§44-6-204. 
Petitions. 

Reform of disposition by court to 
approximate transferor’s plan of 
distribution, §44-6-203. 

Possibility that child will be born to 
individual after individual’s 
death. 

Disregarded in determining validity of 
nonvested property interest or 
power of appointment, §44-6-201. 

Postmarital agreement. 

Exceptions to applicability of article, 
§44-6-204. 

Powers of appointment. 

Contract to exercise or not exercise 
power. 

Exceptions to applicability of article, 
§44-6-204. 

Exceptions to applicability of article, 
§44-6-204. 

General power not presently 
exercisable because of condition 
precedent. 

Validity, §44-6-201. 
Nongeneral power or general 
testamentary power. 
Validity, §44-6-201. 
Reformation of disposition, §44-6-203. 
Dispositions created before article 
became effective, §44-6-205. 
Time of creation, §44-6-202. 
Premarital agreements. 

Exceptions to applicability of article, 

§44-6-204. 
Profit-sharing plans. 

Exceptions to applicability of article, 

§44-6-204. 
Reciprocal transfers. 

Exceptions to applicability of article, 
§44-6-204. 

Reformation of disposition. 

Dispositions created before article 
becomes effective, §44-6-205. 

To approximate transferor’s plan of 
distribution, §44-6-203. 

Retirement and pensions. 

Exceptions to applicability of article, 

§44-6-204. 


RULE AGAINST PERPETUITIES 
—Cont’d 

Short title. 

Uniform statutory rule against 
perpetuities, §44-6-200. 

Stock bonus plans. 

Exceptions to applicability of article, 
§44-6-204. 
Support and maintenance. 
Transfer and satisfaction of duty of 
support. 
Exceptions to applicability of article, 
§44-6-204. 

Time of creation of nonvested 
property interest or power of 
appointment, §44-6-202. 

Trusts and trustees. 

Contract to make or not to revoke 
trust. 
Exceptions to applicability of article, 
§44-6-204. 
Discretionary power of trustee to 
distribute principal. 
Exceptions to applicability of article, 
§44-6-204. 

Uniform statutory rule against 

perpetuities. 
Short title, §44-6-200. 

Wills. 

Contract to make or not to revoke. 
Exceptions to applicability of article, 
§44-6-204. 


RULE NISI. 
Easements. 
Private ways. 
Removal of obstructions, §44-9-59. 
Foreclosures. 
Mortgages on real estate, §44-14-180. 
Land registration. 
Cancellation of mortgage, lien, equity 
or lis pendens. 
Refusal to authorize cancellation, 
§44-2-136. 
Mortgages. 
Foreclosure of mortgage on real estate, 
§44-14-180. 
Private ways. 
Removal of obstructions, §44-9-59. 
Real property. 
Foreclosure of mortgage on real estate, 
§44-14-180. 


RULES AND REGULATIONS. 
Condominiums. 
Compliance with, §44-3-76. 
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RULES AND REGULATIONS —Cont’d 
Condominiums —Cont’d 
Enforcement, §44-3-76. 
Time shares. 
Powers of real estate commission, 
§44-3-193. 
Unclaimed property, §44-12-235. 
Cooperation with other states, 
§44-12-213. 


RURAL TELEPHONE 
COOPERATIVES. 

Abandoned patronage dividends and 
capital credits. 

Donation to tax-exempt nonprofit 
organizations, §44-12-236.1. 
Disposition of abandoned property. 

Patronage dividends or capital credits 
presumed abandoned. 
Donation to tax-exempt nonprofit 
organizations, §44-12-236.1. 
Unclaimed property. 
Patronage dividends and capital 
credits presumed abandoned. 
Donation to tax-exempt nonprofit 
organizations, §44-12-236.1. 


S 


SAFE-DEPOSIT BOXES. 
Abandonment of contents. 
Rent due on, §44-12-209. 

Delivery of abandoned contents to 
commissioner of revenue, 
§44-12-209. 

Inventory of abandoned contents 
upon delivery to commissioner, 
§44-12-209. 

Sealing of contents when deemed 
abandoned, §44-12-209. 

Notice. 
Rent due on. 
Opening of box, §44-12-209. 
Opening of box. 
Rent due on, §44-12-209. 
Rent due on. 
Delivery of contents to commissioner 
of revenue, §44-12-209. 
Notice of opening of box, §44-12-209. 
Sealing of contents when deemed 
abandoned, §44-12-209. 


SAFE-DEPOSIT BOXES —Cont’d 
Unclaimed property. 
Deposits or other interests in banking 
or financial organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Disposition generally, §§44-12-190 to 

44-12-238. 

Reimbursement for costs to holders, 

§44-12-216. 

Rent due on, §44-12-209. 

Charges for rental, §44-12-209. 
Delivery of abandoned contents to 
commissioner of revenue, 

§44-12-209. 

Inventory of abandoned contents on 
delivery to revenue 
commissioner, §44-12-209. 

Notice of opening of box, §44-12-209. 

Sealing of contents when deemed 
abandoned, §44-12-209. 


SALES. 
Abandoned mobile homes. 
Public sales. 
Procedure, §44-7-116. 
Bailments. 
Depositories’ liens. 

Involuntary, gratuitous or naked 

depositories. 
Sale of property at public auction, 
§44-14-411. 
Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owners, §44-14-412. 
Bill of sale to secure debt. 
Foreclosure on bill. 

Levy and sale following execution 
and recording of bill, 
§44-14-282. 

Motor vehicles. 

Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 

Vacation of judgment upon obligation 
prior to sale, §§44-14-163 to 
44-14-165. 
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SALES —Cont’d 
Bonds for title. 
Quitclaim deed following judgment. 
Execution and recordation. 
Levy and sale, §44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-168 to 44-14-165. 

Cemeteries. 
Forfeiture of abandoned cemetery lots. 
Proceeds derived from sale of lot, 
§44-5-211. 
Chattel mortgages. 

Forthcoming bond by purchaser of 
personal property of public sale, 
§44-14-45. 

Wrongful sale of mortgaged property, 
§44-14-6. 

Cleaners’ lien. 

After 90 days, §44-14-453. 

Disposition of proceeds, §44-14-455. 

Notice, §44-14-454. 

Within 120 days where notice 
provided, §44-14-453. 

Condominiums. 
Residential condominium units for 
residential occupancy, §44-3-111. 
Escrow deposits or other payments 
prior to closing, §44-3-112. 
Conveyances to secure debt. 
Attachment against grantor in deed. 
Levy and sale following judgment, 
§44-14-211. 
Power of sale. 
Reversion to grantor. 
Power not exercised after 
reversion, §44-14-83. 
When barred, §44-14-81. 
Quitclaim deed following judgment. 
Levy and sale, §44-14-210. 

Vacation of judgments rendered upon 
obligation prior to sale, 
§§44-14-163 to 44-14-165. 

Croppers. 

Sale or disposal without landlord’s 
consent. 

Illegality, §44-7-103. 
Recovery of crops, §44-7-102. 
Deeds of trust. 

Enforcement of rights of trustees and 
holders. 

Levy and sale of land, §44-14-124. 
Disposition of proceeds, 
§44-14-125. 


Prohibited practices in connection with 


real estate transactions, §44-14-5. 


SALES —Cont’d 
Deeds of trust —Cont’d 
Subdivided lands. 

Exemption of offers and dispositions 
made as evidence of secured 
indebtedness, §44-3-4. 

Depositories’ liens. 
Involuntary, gratuitous or naked 
depositories. 

Sale of property at public auction, 
§44-14-411. 

Disposition of proceeds, 
§44-14-412. 
One-year limitation for claims of 
owners, §44-14-412. 
Equipment repair lien. 
After 60 days, §44-14-463. 
Disposition of proceeds, §44-14-465. 
Notice, §44-14-464. 
Exemptions from levy and sale. 
Constitutional exemptions. 

Homestead exemptions. 

Effect of article, §44-13-21. 

Sale for reinvestment. 

Application made for debtor’s 
children or dependents or by 
divorced spouse, §44-13-17. 

Procedure and effect, §44-13-16. 

Statutory exemptions. 

Property subject to encumbrance of 
homestead, §44-13-105. 

Town property worth more than 
$500. 

Sale and reinvestments, 
§44-13-104. 

Foreclosures. 
Mortgaged property, §44-14-187. 

Disposition of proceeds, §44-14-190. 

Treatment when debt due in 
installments, §44-14-191. 

Purchasers’ rights at void or 
irregular sale, §44-14-189. 

Real property. 

Realty subject to liens, §44-14-530. 

Sales under power of sale. 

General provisions, §§44-14-161 to 
44-14-162.4. 

Security interest on personal property, 

§§44-14-230, 44-14-236. 

Before debt due, §44-14-240. 

Georgia land sales act. 
Sale of subdivided land generally, 

§§44-3-1 to 44-3-18. 

Jewelers’ lien sales after one year, 

§44-14-430. 

Display of sign as to intention to sell, 

§44-14-434. 
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SALES —Cont’d 
Jewelers’ lien sales after one year 
—Cont’d 
Disposition of proceeds, §44-14-433. 
Disposition of residue, §44-14-433. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 
Landlord and tenant. 
Distress warrants. 
Execution and levy of distress 
warrants, §44-7-79. 
Sharecroppers. 
Sale or disposal without landlord’s 
consent. 
Illegality, $44-7-103. 
Recovery of crops, §44-7-102. 
Land sales act. 
Sale of subdivided land generally, 
§§44-3-1 to 44-3-18. 
Laundries’ lien. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
Notice, §44-14-454. 
Within 120 days where notice 
provided, §44-14-453. 
Liens. 
Depositories of involuntary, gratuitous 
or naked deposits, §44-14-411. 
Disposition of proceeds, §44-14-412. 
One-year limitation for claims of 
owner, §44-14-412. 
Repossessors of motor vehicles. 
Disposition of personal property, 
§44-14-411.1. 
Equipment repair lien. 
After 60 days, §44-14-463. 
Disposition of proceeds, 
§44-14-465. 
Notice, §44-14-464. 
Jewelers’ lien sale after one year, 
§44-14-430. 
Display of sign as to intention to 
sell, §44-14-434. 
Disposition of proceeds and residue, 
§44-14-438. 
One-year limitation for claims of 
owner, §44-14-433. 
Publication and mailing of notice, 
§44-14-431. 
Public auction before courthouse, 
§44-14-432. 


SALES —Cont’d 
Liens —Cont’d 
Laundry’s, cleaner’s and tailor’s lien. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
Notice, §44-14-454. 
Within 120 days where notice 
provided, §44-14-453. 

Veterinarians and boarders of animal’s 

lien. 
Sale or disposal of animal, 
§44-14-491. 
Disposition of proceeds, 
§44-14-492. 
No liability for cruelty of animal, 
§44-14-494. 
Life estates. 

In personalty. 

Demand for bond by purchaser, 
§44-6-88. 

Purchaser acquires interest of life 

tenant, §44-6-87. 
Motor vehicles. 
Bill of sale to secure debt. 
Selling or disposing of vehicle 
securing bill of sale with intent 
to defraud, §44-14-7. 
Partition when physical division of 
property inequitable, §44-6-166.1. 
Commissioner’s return, §44-6-168. 
Contempt for failure to pay money, 
§44-6-168. 
Liability for money received, 
§44-6-168. 
Deed of conveyance. 
Execution, §44-6-169. 

Distribution of proceeds, §44-6-168. 

Notice, §44-6-167. 

Order to sell land, §44-6-167. 

Place, §44-6-167. 

Procedure, §44-6-167. 

Title to property sold, §44-6-169. 

When sale ordered, §44-6-167. 

Personal property. 

Foreclosure of security interest on 

personal property, §44-14-230. 
Before debt due, §§44-14-236, 
44-14-240. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-302. 

Foreclosures on bills of sale or 
contracts retaining title. 

Sale following execution and 
recording of bill, §44-14-282. 
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SALES —Cont’d 
Personal property —Cont’d 
Wrongful sale or removal of mortgaged 
property, §44-14-6. 
Power of sale. 

Conveyances to secure debt. 

Reversion to grantor. 
Power not exercised after, 
§44-14-83. 
When barred, §44-14-81. 
Real property. 
Foreclosures. 
Sales under power of sale, 
§§44-14-161 to 44-14-162.4. 
Real property. 

Contracts to sell generally. 
Requisites, §44-5-32. 

Covenants running with the land, 

§44-5-60. 

Defects in title. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Deficiency in number of acres. 
Apportionment of price, §44-5-35. 
Rescission where deficiency amounts 

to fraud, §44-5-35. 
Foreclosures. 
Sales under power of sale. 
General provisions, §§44-14-161 to 
44-14-162.4. 
Right to sell. 
Scope of general warranty of title, 
§44-5-62. 
Subdivided land, §§44-3-1 to 44-3-13. 
Residential real estate transactions. 
Prohibited practices by lenders having 
security interest in real property, 
§44-14-5. 
Sharecroppers. 
Sale or disposal without landlord’s 
consent. 
Illegality, §44-7-103. 
Recovery of crops by landlord, 
§44-7-102. 
Subdivisions. 
Sale of subdivided land, §§44-3-1 to 
44-3-13. 
Tailors’ lien. 

After 90 days, §44-14-453. 

Disposition of proceeds, §44-14-455. 

Notice, §44-14-454. 

Within 120 days where notice 

provided, §44-14-453. 
Trover. 
Perishable or other property in 
absence of replevy, §44-12-170. 


SALES —Cont’d 
Trust deeds. 
Enforcement of rights of trustees and 
holders. 
Levy and sale of land, §44-14-124. 
Disposition of proceeds, 
§44-14-125. 
Unclaimed property, §44-12-217. 
Disposition of funds received under 
article, §44-12-218. 
Veterinarians and boarders of 
animal’s lien. 
Sale of animal, §44-14-491. 
Disposition of sale proceeds, 
§44-14-492. 


SALTPETER. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


SALVAGED VEHICLES. 
Unclaimed property. 
Excess funds after sale of abandoned 
vehicle, disposition, §44-12-211.1. 
Georgia unclaimed property list. 
Publication, §44-12-215. 


SAVINGS AND LOAN 
ASSOCIATIONS. 
Abandonment presumed. 
Deposits or other interests in financial 

organization, §44-12-197. 

Commencement of abandonment for 
property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable, 

§44-12-196. 

Disposition of unclaimed property. 
Deposits or other interests in financial 
organization. 

When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

General provisions, §§44-12-190 to 

44-12-238. 

Instruments on which financial 
organization directly liable. 

When presumed abandoned, 
§44-12-196. 

Maintenance and retention of records, 

§44-12-228. 
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SAVINGS AND LOAN 
ASSOCIATIONS —Cont’d 
Presumptions. 
Deposits or other interests in financial 
organization. 
When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Instruments on which financial 
organization directly liable. 
When presumed abandoned, 
§44-12-197. 
Service charges, §44-12-196. 
Unclaimed property. 
Deposits or other interest in financial 
organization. 
When presumed abandoned, 
§44-12-197. 

Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 

Disposition generally, §§44-12-190 to 
44-12-238. 
Instruments on which financial 
organization directly liable. 
When presumed abandoned, 
§44-12-196. 
Maintenance and retention of records, 
§44-12-228. 


SAVINGS BONDS. 
Unclaimed United States savings 
bonds. 
Applicability of unclaimed property 
provisions, §44-12-237. 
Claim for escheated bonds or proceeds, 
§44-12-238. 


SAWMILLS. 

Liens for articles furnished to, 
§44-14-515. 

Liens in favor of planing mills, 
§44-14-513. 

Liens of laborers, §44-14-514. 

Officially established liens, 
§44-14-320. 


SCHOOLS AND EDUCATION. 
Anatomical gifts. 
Recipients of gift, §44-5-149. 
Transfers to minors. 
Education of minor. 
Custodial discretion in transfers of 
custodial property for, 
§44-5-124. 


SEAFOOD. 
Riparian rights in navigable 
tidewaters. 
Rights of owners of land adjacent to 
covered by. 
Oysters and clams, §44-8-7. 
Riparian rights in nonnavigable 
tidewaters. 
Rights of adjoining landowners to 
oysters, clams and other shellfish, 
§44-8-6. 


SEARCHES AND SEIZURES. 
Anatomical gifts. 
Search of donor registry. 

Rights and duties of procurement 
organizations, §44-5-152. 

Search of individual for document of 
gift, §44-5-150. 
Encumbered property. 
Removal to hinder, delay or prevent 
levy. 

Search for property where defendant 
without permanent abode, 
§44-14-10. 

Landlord and tenant. 
Distress warrants. 

Seizure of property on judgment 

against tenant, §44-7-75. 


SECURED TRANSACTIONS. 
Cancellation of security instrument 
by grantee upon payment in full. 

Furnishing of cancellation, §44-14-3. 
Crops. 

Security agreements relating to crops, 

§§44-14-100, 44-14-101. 

Foreclosures. 

Personal property. 

Bills of sale or contracts retaining 
title, §§44-14-280 to 44-14-282. 

Commercial transactions relating to 
personal property, §§44-14-260 
to 44-14-269. 

Magistrates’ courts, §§44-14-300 to 
44-14-303. 

Security interest on personal 
property, §§44-14-230 to 
44-14-241. 

Forms. 
Land registration. 
Transfer to secure debt, §44-2-241. 
Land registration. 
Transfers to secure debt, §44-2-166. 
Form, §44-2-241. 
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SECURED TRANSACTIONS —Cont’d 
Motor vehicles. 

Selling or disposing of vehicle securing 
bill of sale with intent to defraud, 
§44-14-7,. 

Personal property. 

Foreclosures. 

Bills of sale or contracts retaining 
title, §§44-14-280 to 44-14-282. 

Commercial transactions relating to 
personal property, §§44-14-260 
to 44-14-269. 

Magistrate courts, §§44-14-300 to 
44-14-303. 

Security interest on personal 
property, §§44-14-230 to 
44-14-241. 

Recordation. 

Security instruments in personal 
property. 

Expiration of notice effected by, 
§§44-14-140 to 44-14-144. 

Wrongful sale or removal of personal 
property. 

Property subject to mortgage deed to 
personal property or bill of sale 
to secure debt, §44-14-6. 

Railroads and other utilities. 

Recordation of mortgages or other 
security agreements relating to 
real and personal property, 
§44-14-36. 

Recordation. 

Railroads and other utilities. 

Mortgages and other security 
agreements relating to real and 
personal property, §44-14-36. 


SECURITIES. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 

Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 

Prudent man rule. 

Custodian power and duties, 
§44-5-122. 

Transfers to minors. 

Creation and transfer of custodial 
property, §44-5-119. 

Unclaimed property. 

Disposition generally, §§44-12-190 to 
44-12-238. 


SECURITIES —Cont’d 
Unclaimed property —Cont’d 
Receipt of securities under article. 
Transfer of record of ownership into 
name of commissioner of 
revenue, §44-12-233. 


SECURITY AGREEMENTS. 
Crops. 
Definitions, §44-14-100. 
Gum producers as farmers, 
§44-14-100. 
Tree growing and fruit producing as 
agricultural pursuits, §44-14-100. 
Unmatured crops. 
Levies and sales on unmatured 
crops, §44-14-101. 


SECURITY DEPOSITS. 
General provisions, §§44-7-30 to 
44-7-37. 


SERVICE OF PROCESS. 
Counties. 
Land registration. 
Service upon county, §44-2-69. 
Easements. 
Private ways. 
Petitions, §44-9-41. 
Rule nisi. 
Ordering removal of obstruction, 
§44-9-59. 
Foreclosures. 
Arising out of commercial 
transactions. 
Notice to defendant, §44-14-265. 
Sales made on foreclosure under 
power of sale. 
Real property. 
Procedure for mailing notice to 
debtor, §44-14-162.2. 
Security interest on personal property. 
Summons, §44-14-232. 
Forms. 
Land registration, §44-2-222. 
Acknowledgment of service, 
§44-2-224. 
Certificate of mailing, §44-2-226. 
Proceedings to register. 
Advertisement, §44-2-223. 
Sheriffs return, §44-2-225. 
Jewelers’ lien sales after one year. 
Publication and mailing of notice, 
§44-14-431. 
Landlord and tenant. 
Dispossessory proceedings. 
Summons and affidavit, §44-7-51. 
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SERVICE OF PROCESS —Cont’d 

Landlord and tenant —Cont’d 
Distress warrants, §44-7-72. 

Mechanics’ and materialmen’s liens. 
Preliminary notice of lien rights, 

§44-14-361.3. 

Special liens on personal property. 
Accrual of storage, §44-14-363. 
Municipal corporations. 
Land registration. 
Service upon municipality, §44-2-69. 
Nonresidents. 
Land registration. 
Appointment of resident agent for 
service on, §44-2-68. 
Partition. 
Service of notice by publication, 
§44-6-162. 
Partition. 
Heirs property, uniform partition. 
Service by publication. 

Posting of sign in right-of-way 
adjacent to property, 
§44-6-182. 

Life tenants partitioning realty. 
Notice of application, §44-6-173. 
Notice of intention to apply for writ, 
§44-6-162. 
Personal property. 
Foreclosure of security interest on 
personal property, §44-14-232. 
Foreclosures arising out of commercial 
transactions. 
Service of notice to defendant, 
§44-14-265. 
Private ways. 
Petitions, §44-9-41. 
Rule nisi. 
Ordering removal of obstruction, 
§44-9-59. 
State of Georgia. 
Land registration. 
Service upon state, §44-2-69. 


SETOFFS. 
Ejectment. 
Value of improvements against mesne 
profits. 
Adverse claimant, §44-11-9. 
By trespassers, §44-11-8. 
Trover. 
Action involving purchase money 
contract, §44-12-154. 
SETTLEMENTS. 
American Indian human remains 


and burial objects. 
Penalties for violations, §44-12-264. 


SETTLEMENTS —Cont’d 
Filing and recording. 

Notice of real estate settlement. 

Settlement conveying interest in 
real estate or creating lien on, 
§44-2-30. 

Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 

Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-473. 

Liens. 

Health care facility medical practice 
liens, actions for care and 
treatment costs. 

Effect, §44-14-4738. 

Settlements before entry into 
hospital. 

Effect of part on, §44-14-475. 
Lis pendens notice. 

Settlement indicated on face of lis 

pendens record, §44-14-612. 
Notice of real estate settlement. 

Filing and recording. 

Settlement conveying interest in 
real estate or creating lien on, 
§44-2-30. 

Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 

Effect of part of settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Before entry into hospital. 

Effect of settlement, §44-14-478. 
Traumatic burn care medical 
practices. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Before entry into hospital. 

Effect of part on settlement, 
§44-14-475. 

Lien on action for care and treatment 
costs. 

Effect of settlement, §44-14-473. 
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SEX DISCRIMINATION. 

Covenants prohibiting use or 
ownership of property within 
subdivisions based on sex, 
§44-5-60. 


SEXUAL PERVERSIONS. 
Leases for prostitution purposes. 
Prostitution defined, §44-7-18. 


SHARECROPPERS, §§44-7-100 to 
44-7-103. 
Disposition without landlord’s 
consent. 
Illegality, §44-7-103. 
Recovery of crops by landlord, 
§44-7-102. 
Dispossessory proceedings by 
landlords. 
Application of article to, §44-7-57. 
Failure of landlord to deliver 
cropper’s share, §44-7-103. 
Landlord’s crop liens, §§44-14-340 to 
44-14-349. 
Distress warrants. 
Special lien for rent on crops grown, 


§44-14-343. 
False information as to liens, 
§44-14-346. 
Foreclosure by transferee of rent 
contract. 
Special lien for rent on crops grown, 
§44-14-345. 
Furnishing supplies and equipment, 
§44-14-340. 
General lien on tenant’s property, 
§44-14-341. 


Date, §44-14-342. 
Priorities, §§44-14-341, 44-14-342. 
Manufactured and mobile homes, 
§44-14-349. 
Priorities. 
General lien on tenant’s property, 
§§44-14-341, 44-14-342. 
Special lien for rent on crops grown, 
§44-14-341. 
Special lien for rent on crops grown, 
§44-14-341. 
Date, §44-14-342. 
Enforcement, §44-14-342. 
Distress warrants, §44-14-343. 
In favor of transferee of rent 
contract, §44-14-344. 
Foreclosure by transferee, 
§44-14-345. 
Priorities, §44-14-341. 


SHARECROPPERS —Cont’d 
Landlord’s crop liens —Cont’d 
Transferee of rent contract. 
Special lien for rent in favor, 
§44-14-344. 
Foreclosure by transferee, 
§44-14-345. 
Unlawful purchase of corn or cotton. 
From tenant or laborer. 
Notice that tenant or laborer have 
no right to sell, §44-14-347. 
Unlawful sale of farm products in 
which lien exists, §44-14-348. 
Nature of relationship between 
owner and cropper, §44-7-100. 
Refusal of landlord to deliver 
cropper’s share, §44-7-103. 
Relation of landlord and cropper 
existing. 
Title to crops, §44-7-101. 
Relationship between owner and 
cropper. 
Nature, §44-7-100. 
Repossession of crops by process of 
law. 
Sale or disposal without landlord’s 
consent, §44-7-102. 
Sale without landlord’s consent. 
Illegality, $44-7-103. 
Recovery of crops by landlord, 
§44-7-102. 
Title to crops, §44-7-101. 


SHEETROCK. 
Condominiums. 
Insurance coverage required, 
§44-3-107. 


SHERIFFS. 
Deputies. 
Dispossessory proceedings. 
Placement of landlord in full 
possession of premises by 
deputy, §44-7-54. 
Distress warrants. 
Execution and levy, §44-7-79. 
Execution sales. 
Security interest, §§44-14-230, 
44-14-236. 
Foreclosures in magistrate courts, 
§44-14-300. 
Land registration. 
Fraud or false entries by deputies, 
§44-2-45. 
Performance of sheriffs duties, 
§44-2-42. 
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SHERIFFS —Cont’d 
Ejectment proceedings against 
intruders. 
Competent to administer oath to 
person in possession, §44-11-31. 
Ejectment by sheriff, §44-11-30. 
Execution sales. 
Security interest, §§44-14-230, 
44-14-236. 
Land registration. 
Fees for services, §44-2-210. 
Fraud or false entries by sheriffs and 
deputies, §44-2-45. 
Performance of duties by deputies, 
§44-2-42, 
Responsibilities for acts of deputies, 
§44-2-42. 


SHIPS AND VESSELS. 
Lien of officers and employees on 
watercraft, §44-14-510. 


SHOES. 


Laundry’s, cleaner’s and tailor’s lien, 


§§44-14-450 to 44-14-456. 
SHOW CAUSE ORDERS. 


Easements. 
Private ways, §44-9-43. 


SHRUBS. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


SIDEWALKS. 
Franchises. 
Exclusive franchises pertaining to 
sidewalks, §44-8-10. 
Riparian rights. 
Franchises pertaining to. 
Exclusive franchises, §44-8-10. 


SIGNATURES. 
Anatomical gifts. 
Amendment or revocation of gift, 
§§44-5-144, 44-5-148. 
Donor cards, §§44-5-148, 44-5-148. 
Electronic Signatures in Global and 
National Commerce Act. 
Modification, limitation, and 
superseding of, §44-5-159.4. 
Refusal to make gift, §44-5-145. 
Deeds. 
Maker required to sign deed to land, 
§44-5-30. 
Electronic signatures. 
Uniform real property electronic 
recording act. 
Electronic signatures accepted, 
§44-2-37. 


SIGNATURES —Cont’d 
Electronic signatures —Cont’d 
Uniform real property electronic 
recording act —Cont’d 
Relation to federal law regarding 
electronic signatures, 
§44-2-39.2. 
Uniform real property electronic 
recording act. 
Electronic signatures accepted, 
§44-2-37,. 
Relation to federal law regarding 
electronic signatures, §44-2-39.2. 


SIGNS. 
Jewelers’ lien sale after one year. 
Display of sign as to intention to sell, 
§44-14-434. 
Partition of heirs property. 
Service by publication. 
Posting of sign in right-of-way 
adjacent to property, §44-6-182. 
SKELETAL ANALYSIS. 
Anthropologist. 
Defined, §44-12-280. 


SOCIAL SECURITY. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


SOLAR EASEMENT ACT OF 1978. 

General provisions, §§44-9-20 to 
44-9-23. 

Short title, §44-9-20. 


SOLAR EASEMENTS, §§44-9-20 to 
44-9-23. 

Acquisition of light and air 
easement, §44-9-2. 

Contents of instrument creating, 
§44-9-23. 

Conveyances. 

Subject to requirements of, §44-9-22. 
Declaration of policies, §44-9-21. 
Establishment, §44-9-22. 
Legislative findings, §44-9-21. 
Recordation. 

Subject to requirements of, §44-9-22. 
Short title. 

Solar easement act of 1978, §44-9-20. 
Solar easement act of 1978. 

Short title, §44-9-20. 

Writing required to create, §44-9-22. 

Contents, §44-9-23. 

SOLAR ENERGY. 
Solar easements. 
General provisions, §§44-9-20 to 
44-9-23. 
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SOLID WASTE. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Landfills. 

Deeds conveying interest in real 
property used as commercial 
landfill, §44-5-48. 


STABLES. 

Veterinarians and boarders of 
animals lien, §§44-14-490 to 
44-14-494. 

STALKING. 

Leases. 

Termination of residential leases upon 
issuance of stalking orders, 
§44-7-23. 

STALLIONS. 

Liens. 


Officially established liens, §44-14-320. 


Offspring of stallions, §44-14-511. 


STATE COURTS OF COUNTIES. 
Landlord and tenant. 
Dispossessory proceedings. 
General provisions, §§44-7-49 to 
44-7-59. 
Distress warrants. 
General provisions, §§44-7-70 to 
44-7-82. 


STATE GRANTED FRANCHISES. 
Public bridge franchises, §44-8-10. 
Public ferry franchises, §44-8-10. 


STATE OF GEORGIA. 
Disposition of unclaimed property. 
General provisions, §§44-12-190 to 
44-12-238. 
State holding intangible property for 
owner. 
When presumed abandoned, 
§44-12-204. 
Eminent domain. 
Right remains in state, §44-5-2. 
Land registration. 
Service upon, §44-2-69. 


STATE OF GEORGIA —Cont’d 
Liens for taxes. 
State and local government liens for 
taxes. 
Officially established liens, 
§44-14-320. 
Presumptions. 
Intangible property held for owner by 
state. 
When presumed abandoned, 
§44-12-204. 
Real property. 
Grants of land from state. 
General provisions, §§44-5-1 to 
44-5-14. 
Service of process. 
Land registration. 
Service upon state, §44-2-69. 
Tax liens. 
State and local government liens for 
taxes. 
Officially established liens, 
§44-14-320. 
Unclaimed property. 
Assumption of custody by state, 
§44-12-216. 
State holding intangible property for 
owner. 
When presumed abandoned, 
§44-12-204. 


STATUTE OF FRAUDS. 
Landlord and tenant. 
Parol contract creating landlord and 
tenant relationship. 
Not exceeding one year, §44-7-2. 


STATUTE OF LIMITATIONS. 
Adverse possession generally, 
§§44-5-160 to 44-5-177. 
Bailments. 
Depository liens. 
Involuntary, gratuitous or naked 
deposits. 
Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
Condominiums. 
Sales of residential condominium units 
for residential occupancy. 
Actions against sellers, §44-3-111. 
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STATUTE OF LIMITATIONS —Cont’d 
Conveyances to secure debt. 

Acceleration of maturity of 

indebtedness. 
Withdrawal of foreclosure 
proceedings after. 
Effect on running of statute, 
§44-14-85. 
Depositories’ liens. 

Involuntary, gratuitous or naked 

deposits. 
Sale of property at public auction. 
One-year limitation for claims of 
owner, §44-14-412. 
Foreclosures. 
Liens on personalty, §44-14-550. 
Georgia land sales act. 

Actions by buyers upon violation of 

article, §44-3-8. 
Gifts. 

Inter vivos gifts. 

Avoidance of gifts by persons subject 
to undue influence, §44-5-86. 
Hospitals. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 
Inter vivos gifts. 

Gifts by persons subject to undue 

influence. 
Avoidance, §44-5-86. 
Jewelers’ lien sales after one year. 

One-year limitation for claims of 
owner, §44-14-433. 

Land registration. 

Actions against assurance fund, 
§44-2-193. 

Tolling of limitations during 
disability, §44-2-193. 

Fraud or forgery in transaction or 
registration. 

Proceedings to attack or set aside, 
§44-2-137. 

Fraud or negligence arising out of acts 
of person or officer in connection 
with registration, §44-2-138. 

Liens. 

Foreclosure of liens on personalty, 
§44-14-550. 

Health care facility medical practice 
lien on action for care and 
treatment. 

Action to enforce lien, §44-14-473. 

Jewelers’ lien sale after one year. 

One-year limitation for claims of 
owner, §44-14-433. 


STATUTE OF LIMITATIONS —Cont’d 
Mechanics’ and materialmen’s liens. 

Commencement of action for recovery 

of amount of claim, §44-14-361.1. 
Mortgages. 

Foreclosure after note barred by 
limitations, §44-14-43. 

Redemption of property by mortgagor, 
§44-14-42.1. 

Motor vehicles. 

Repossessors. 

Lien as involuntary, gratuitous or 
naked depository of personal 
property found in vehicle. 

One-year limitation for claims of 
owner, §44-14-412. 
Nursing homes. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 

Partition. 

Setting aside judgment by parties 
under disabilities, absent or not 
notified, §44-6-171. 

Personal property. 

Foreclosure of liens on personalty, 

§44-14-550. 
Subdivisions. 

Sale of subdivided land. 

Actions by buyers upon violation of 
article, §44-3-8. 

Time shares, §44-3-184. 
Tolling of limitations. 

Actions against land registration 
assurance fund. 

Persons under disability, §44-2-193. 

Traumatic burn care medical 
practices. 

Lien on action for care and treatment 
costs. 

Action to enforce lien, §44-14-473. 

Unclaimed property. 

Claims for property paid or delivered. 

Effect of periods of limitation, 
§44-12-228. 


STATUTORY RULE AGAINST 
PERPETUITIES. 

General provisions, §§44-6-200 to 
44-6-206. 

Short title, §44-6-200. 


STEAM MILLS. 
Liens. 
Laborers at steam mills, §44-14-514. 
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STEAMSHIP COMPANIES. 
Liens. 
Officially established liens, §44-14-320. 


STENOGRAPHERS. 
Land registration examiners. 
Appointments and compensation, 
§44-2-105. 


STEPPARENTS. 
Georgia transfer to minors act. 
Members of the minor’s family defined, 
§44-5-111. 


STILLBORN INFANTS. 
Anatomical gifts. 
Decedent defined to include, §44-5-141. 


STOCK AND STOCKHOLDERS. 
Corporations. 
Joint tenancy of shares and securities. 
Joint tenancy with survivorship. 
Effect of section on laws relative 
to joint tenancy of shares, 
§44-6-190. 
Personal property. 
Stock representing shares in 
corporation holding land, 
§44-1-3. 
Disposition of unclaimed property. 

General provisions, §§44-12-190 to 
44-12-238. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 

Undistributed dividends and 
distributions of business 
associations. 

When presumed abandoned, 
§44-12-201. 
Life estates. 
Extraordinary accumulation of corpus. 
Issuance of new stock upon share of 
corporation. 
Attachment to corpus to go to 
remainderman, §44-6-84. 
Personal property. 

Stocks representing shares in 
corporation holding lands or 
franchise in or over lands. 

Personalty, §44-1-3. 
Presumptions. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 


STOCK AND STOCKHOLDERS 
—Cont’d 
Unclaimed property. 
Disposition. 
General provisions, §§44-12-190 to 
44-12-238. 
Intangible interest in business 
associations. 
When presumed abandoned, 
§44-12-201. 
Undistributed dividends and 
distributions. 
When presumed abandoned, 
§44-12-201. 


STOCK BONUS PLANS. 
Rule against perpetuities. 
Exceptions to applicability of article, 
§44-6-204. 


STOPPING PAYMENT OF CHECK. 

Lien for face amount of check or 
merchandise delivered, 
§44-14-516. 


STORAGE. 
Mechanics’ and materialmen’s liens. 
Special liens on personal property, 
§44-14-363. 
Accrual of storage. 
After notice, §44-14-363. 
Maximum amount of storage, 
§44-14-363. 


STREAMS. 
Canal construction, §44-8-4. 
Dam construction, §44-8-4. 
Factory and mining use, §44-9-76. 
Nonnavigable streams, §§44-8-2 to 
44-8-4, 
Riparian rights. 
General provisions, §§44-8-1 to 
44-8-10. 


SUBCONTRACTORS. 
Liens. 
Officially established liens, §44-14-320. 
Mechanics’ and materialmen’s liens. 
General provisions, §§44-14-360 to 
44-14-369. 


SUBDIVISIONS, §§44-8-1 to 44-3-13. 
Affidavits. 
Covenants running with the land. 
Renewal of certain covenants 
pertaining to subdivisions, 
§44-5-60. 
Condominiums. 
Effect of article on subdivision laws, 
§44-3-114. 
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SUBDIVISIONS —Cont’d 
Condominiums —Cont’d 
Subdivision of units, §44-3-92. 
Covenants running with the land. 
Discrimination based on race, creed, 
color, etc. 

Covenants prohibiting use or 
ownership of property within 
subdivision, §44-5-60. 

Enforcement of covenants in certain 
subdivisions by enforcing entities. 

Failure of entity to meet certain 
obligations. 

Passing control of enforcement to 
subdivision plot owners, 
§44-5-60. 
Renewal of certain covenants, 
§44-5-60. 
Definitions. 
Georgia land sales act, §44-3-2. 
Discrimination. 
Covenants prohibiting use or 
ownership of property. 

Covenant based on race, creed, color, 

etc., §44-5-60. 
Land registration. 
Subdivision of registered land, 
§44-2-162. 
Petitions. 
Registered land, §44-2-162. 
Recordation. 
Covenants running with the land. 

Renewal of certain covenants 
pertaining to subdivision, 
§44-5-60. 

Registered land, §44-2-162. 
Sale of subdivided land, §§44-3-1 to 

44-3-13. 

Actions by buyers for violations of 
article, §44-3-8. 

Limitations on actions, §44-3-8. 

Persons liable, §44-3-8. 

Statutory or common-law rights, 
§44-3-8. 

Survival, §44-3-8. 

Administrative procedure. 

Hearings and judicial review in 

accordance with, §44-3-13. 
Advertiser’s liability for contents of 
advertisements. 

Actual knowledge of falsity required, 
§44-3-8. 


SUBDIVISIONS —Cont’d 
Sale of subdivided land —Cont’d 
Appeals. 

Judicial review in accordance with 
administrative procedure act, 
§44-3-13. 

Application of section to review of 
orders not instituted by July 
1, 1990, §44-3-13. 
Attorney general enforcement of 
provisions, §44-3-7. 
Bonds. 

Registration, §44-3-3. 

Burden of proof of exemption, 
§44-3-12. 

Business records required, §44-3-10. 

Buyer’s rights upon violation of article, 
§44-3-8. 

Cemetery lots or interests. 

Exemption from registration 
requirements, §44-3-4. 

Certificates of commission stating 
compliance or noncompliance with 
article. 

Prima-facie evidence, §44-3-12. 
Common law rights of buyers for 

violations of article, §44-3-8. 
Common law right to punish 
violations, §44-3-7. 
Copies of documents. 

Admissibility in evidence, §44-3-12. 
Criminal proceedings, §44-3-6. 
Damages by buyers for violations of 

article, §44-3-8. 
Deeds of trust. 

Exemption of offers or dispositions 
from registration requirements, 
§44-3-4. 

Deeds to secure debt. 

Exemption of offers or dispositions 
from registration requirements, 
§44-3-4. 

Definitions, §44-3-2. 

Effect of article on attorney general’s 
enforcement of provisions, §44-3-7. 

Evidence. 

Certificates of commission stating 
compliance or noncompliance, 
§44-3-12. 

Copies of documents, §44-3-12. 

Exemptions, §44-3-4. 

Burden of proof, §44-3-12. 
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SUBDIVISIONS —Cont’d 
Sale of subdivided land —Cont’d 


Fees. 
Penalty for failure to pay, §44-3-6. 
Financial statements of dividers. 
Registration, §44-3-3. 
Georgia land sales act. 
Short title, §44-3-1. 
Hearings. 

Hearings and judicial review in 
accordance with administrative 
procedure act, §44-3-13. 

Application of section to review of 
orders not instituted by July 
1, 1990, §44-3-13. 
Injunctive relief, §44-3-6. 
Inspections by commission. 
On-site inspections. 
Fees of commission. 
Penalty for failure to pay, 
§44-3-6. 
Letters of credit. 

Registration, §44-3-3. 

Limitation on actions by buyers for 
violations of article, §44-3-8. 
Limited offer transaction exemption, 

§44-3-4, 
Mortgages. 

Exemption of offers or dispositions 
from registration requirements, 
§44-3-4, 

Notice of opportunity for hearing, 
§44-3-13. 
Oaths. 

Power of commission to administer, 

§44-3-7. 
On-site inspections. 

Fees of commission. 

Penalty for failure to pay, §44-3-6. 
Orders. 

Prohibiting acts, practices or 
transactions in violation of 
article, §44-3-6. 

Persons liable for violation of article, 
§44-3-8. 
Prior law. 

Application to actions, registration 

and orders, §44-3-18. 
Prohibited acts, §44-3-5. 

Order of commission prohibiting act, 
practice or transaction, §44-3-6. 

Willful violations of article, §44-3-7. 

Property reports, §44-3-3. 

Conspicuous statement. 

Defined, §44-3-2. 
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Sale of subdivided land —Cont’d 


Property reports —Cont’d 

Conspicuous statement —Cont’d 

Requirements, §44-3-3. 

Copy to prospective purchaser, 
§44-3-3. 

Real estate commission. 

Orders prohibiting acts, practices or 
transactions in violation of 
article, §44-3-6. 

Records. 

Business records. 

Required, §44-3-10. 

Subject to inspection, §44-3-3. 

Registration. 

Accompanying documents, §44-3-3. 

Application of prior law, §44-3-13. 

Bond, letter of credit or financial 
statement, §44-3-3. 

Certificates of registration, §44-3-3. 

Contents of statement, §44-3-3. 

Exemptions, §44-3-4. 

Burden of proof, §44-3-12. 

Fees. 

Penalty for failure to pay, §44-3-6. 
Statement requirements, §44-3-3. 
Violations of article, §44-3-5. 

Sales contracts, §44-3-3. 
Short title. 
Georgia land sales act, §44-3-1. 
Statutory rights of buyers for 
violations of article, §44-3-8. 
Statutory right to punish violations, 
§44-3-7. 
Subpoenas. 
Criminal proceedings, §44-3-6. 
Injunction proceedings, §44-3-6. 
Survival of actions by buyers for 
violations of article, §44-3-8. 
Venue for civil or criminal actions 
under article, §44-3-9. 
Violations of article, §44-3-5. 

Order of commission prohibiting act, 
practice or transactions, §44-3-6. 

Person liable for violations, §44-3-8. 

Rights of buyer upon violation, 
§44-3-8. 

Statutory or common law right to 
punish violations, §44-3-7. 

Willful violations, §44-3-7. 

Void waivers in contracts, §44-3-11. 
Waivers in contracts. 
Certain waivers void, §44-3-11. 


Time-shares. 


Application of subdivision laws, 
§44-3-164. 
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SUBPOENAS. 
Georgia land sales act. 
Criminal proceedings, §44-3-6. 
Injunction proceedings, §44-3-6. 
Land registration. 
Caveat objecting to entry in title 
register. 
Production of outstanding owner’s 
certificate of title, §44-2-134. 
Compelling production of owner’s 
certificate for registration of 
involuntary transfer, §44-2-132. 
Subdivisions. 
Sale of subdivided land. 
Criminal proceedings, §44-3-6. 
Injunction proceedings, §44-3-6. 


SUICIDE. 
Ghost in the attic statute. 
Suicide on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 
Real estate transactions. 
Suicide on site subject of real estate 
transaction. 
Failure to disclose, §44-1-16. 


SULPHUR. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 


SUMMONS AND PROCESS. 
Foreclosures. 
Security interest on personal property, 
§44-14-232. 
Forms. 
Foreclosure of security interest on 
personal property, §44-14-232. 
Land registration. 
Issuance and service, §44-2-67. 
Landlord and tenant. 
Dispossessory proceedings, §44-7-51. 
Distress warrants, §44-7-72. 
Land registration. 
Service, §44-2-67. 
Personal property. 
Foreclosure of security interest on 
personal property, §44-14-232. 


SUNLIGHT. 
Solar easements, §§44-9-20 to 44-9-23. 


SUPERFUND AMENDMENTS AND 
REAUTHORIZATION ACT OF 
1986. 

Liens. 

Filing liens imposed under, 
§44-14-517. 


SUPERIOR COURTS. 
Clerks of court. 
Conveyances to secure debt. 

Renewals of conveyance and 
affidavits. 

Duty to record, §44-14-80. 

Deputies. 

Dispossessory proceedings. 

Procedure upon tenant’s refusal, 
§44-7-50. 

Land registration. 

Fraudulent acts, §44-2-44. 

Performance of clerk’s duties by 
deputies, §44-2-42. 

Recordation of deeds and other 
instruments. 

Officers authorized to attest 
registerable instruments, 
§44-2-15. 

Landlord and tenant. 

Security deposits. 

Surety bond in lieu of escrow 
account. 

Liability of clerk, §44-7-32. 
Land registration. 

Copies of certificates of title or 
entries. 

Issuance of certified copy, 
§44-2-236. 

Duties and liabilities, §44-2-122. 

Entry on new certificate. 

Entries and notations. 

Duty of clerk, §44-2-235. 

File cases. 

Furnished clerk, §44-2-253. 

Filing papers. 

Method, §44-2-253. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Furnishing and maintaining register 
books, §44-2-120. 

Issuance of certificates of title, 
§44-2-120. 

Performance of duties and 
responsibility for acts by 
deputies, §44-2-42. 

Performance of duties upon 
disqualification, §44-2-124. 

Proper execution of voluntary 
transfers, §44-2-123. 

Signing and dating register entries 
and owner’s certificates, 
§44-2-121. 
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SUPERIOR COURTS —Cont’d 
Clerks of court —Cont’d 
Liens. 

Health care facility medical practice 
liens, actions for care and 
treatment costs. 

Duties, §44-14-472. 
Mechanics’ and materialmen’s liens. 

Records of preliminary notice of lien 
rights. 

Duties, §44-14-361.3. 

Release of lien on real estate on 
approval of bond. 

Hold harmless provision for 
actions of clerk, §44-14-364. 
Recordation. 

Bonds for title, contracts, transfers 
and assignments of realty, 
§§44-2-6, 44-2-7. 

Copies of instruments recorded in 
other counties in which parts of 
affected land located. 

Original lost or destroyed, 
§44-2-11. 

Deed conveying lands recorded in 
office of clerk, §44-2-1. 

Deeds and bills of sale to personalty, 
§44-2-10. 

Docket for filing instruments for 
record, §44-2-2. 

Officers authorized to attest, 
§44-2-15. 

Plats, §44-2-26. 

Rerecording certain instruments, 
§§44-2-12, 44-2-13. 

Techniques for recording, §44-2-25. 

Security deposits held by landlord for 
tenant. 

Surety bond in lieu of escrow 
account. 

Liability of clerk of superior court, 
§44-7-32. 
Conveyances to secure debt. 
Clerks. 

Renewals of conveyance and 

affidavits. 
Duty to record, §44-14-80. 
Deeds of trust. 
Enforcement of rights, §44-14-120. 
Easements. 
Private ways. 

General provisions, §§44-9-40 to 
44-9-60. 

Jurisdiction to grant, §44-9-40. 


SUPERIOR COURTS —Cont’d 
Ejectment proceedings against 
intruders. 
Jury trial on submission of 
counteraffidavit, §44-11-32. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Sale of excess property by receiver. 
Power over receiver, §44-13-86. 

Sale of property for reinvestment, 
§44-13-16. 

Selection of property as to which 
exemption not waived. 

Trial evaluation, §44-13-41. 
Grants of land from state. 
Trial of correction of errors, §44-5-7. 
Hospitals. 
Clerks. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Duties, §44-14-472. 
Judges. 
Land registration. 

Powers to make general rules and 
forms, §44-2-220. 

Jurisdiction. 
Land registration, §44-2-60. 
Life estates and contingent 
remainders, §44-6-90. 
Partition, §44-6-160. 
Private ways, §44-9-40. 
Landlord and tenant. 
Dispossessory proceedings. 

General provisions, §§44-7-49 to 

44-7-59. 
Distress warrants. 

General provisions, §§44-7-70 to 

44-7-82. 
Land registration. 
Clerks. 

Copies of certificates of title or 

entries. 
Issuance of certified copies, 
§44-2-236. 
Duties and liabilities, §44-2-122. 
Entry on new certificates. 
Entries and notations. 
Duty of clerk, §44-2-235. 
Filing papers. 
Method, §44-2-253. 

Fraudulent acts by office of clerk 
personnel, §44-2-44. 

Furnishing and maintaining register 
books, §44-2-120. 
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SUPERIOR COURTS —Cont’d 
Land registration —Contd 


SUPERIOR COURTS —Cont’d 


Remainders and reversions. 


Clerks —Cont’d 

Issuance of certificates of title, 
§44-2-120. 

Performance of duties and 
responsibility for acts by 
deputies, §44-2-42. 

Performance of duties upon 
disqualification, §44-2-124. 

Signing and dating register entries 
and owner’s certificates, 
§44-2-121. 

Voluntary transfers. 

Duty to ensure proper execution, 
§44-2-128. 
File cases. 
County governing authority to 
furnish clerk, §44-2-253. 
General provisions, §§44-2-40 to 
44-2-253. 
Jurisdiction over matters and article, 
§44-2-60. 
Power of judges to make general rules 
and forms, §44-2-220. 


Liens. 


Clerks. 

Health care facility medical practice 
liens, actions for care and 
treatment costs. 

Duties of clerk, §44-14-472. 


Life estates. 


Jurisdiction of judges as to life estates, 

§44-6-90. 

Maps and plats. 
Clerks of court. 

Railroads. 

Official railroad map to be filed 
with superior court, 
§§44-5-165 to 44-5-167. 

Nursing homes. 
Clerks. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Duties, §44-14-472. 


Partition. 


Statutory partition generally, 
§§44-6-160 to 44-6-174. 

Private ways. 

General provisions, §§44-9-40 to 
44-9-60. 

Jurisdiction to grant, §44-9-40. 


Railroads. 


Official map of railroad to be filed with 
superior court, §§44-5-165 to 
44-5-167. 


Jurisdiction of judges as to contingent 
remainders, §44-6-90. 
Time-shares. 
Injunctive relief, §44-3-195. 
Traumatic burn care medical 
practices. 
Clerks. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Duties, §44-14-472. 


SUPPORT AND MAINTENANCE. 
Exemptions from levy and sale. 

Statutory exemptions, §44-13-100. 
Rule against perpetuities. 

Transfer and satisfaction of duty of 

support. 
Exceptions to applicability of article, 
§44-6-204. 


SURFACE WATER. 
Riparian rights generally, §§44-8-1 to 
44-8-10. 


SURVEYS AND SURVEYORS. 
Definitions. 
Geodetic control monuments, §44-1-15. 
Property corner monuments, §44-1-15. 
Destruction of survey monuments, 
§44-1-15. 
Displacement of survey monument, 
§44-1-15. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Survey of property exempted, 
§44-13-4, 
Affidavit of surveyor, §44-13-10. 
Contempt of surveyor for failure 
to comply with duties, 
§44-13-10. 
Lands in different counties, 
§44-13-5. 
Objections, §44-13-10. 
Procedure, §44-13-10. 
Statutory exemptions. 
Survey of exempted land, 
§44-13-102. 
Objections, §44-13-103. 
Geodetic control monuments. 
Removal or destruction, §44-1-15. 
Injuries to survey monuments, 
§44-1-15. 
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SURVEYS AND SURVEYORS 

—Cont’d 

Land registration. 
Survey of premises, §44-2-64. 

Order of judge or examiner, 
§44-2-77. 

Land surveyors. 
Mechanics’ and materialmen’s liens. 

General provisions, §§44-14-360 to 
44-14-369. 

Rights as to liens of partnerships, 
corporations and associations 
employing, §44-14-365. 

Monuments. 

Removal or destruction of survey 

monuments, §44-1-15. 

Partition. 

Appointment of surveyor, §44-6-164. 
Property corner monuments. 

Removal or destruction, §44-1-15. 
Removal of survey monuments, 

§44-1-15. 

Survey monuments. 

Removal or destruction, §44-1-15. 


SURVIVAL OF ACTIONS. 
Condominium sales, §44-3-111. 
Deeds of trust. 
Enforcement of rights of trustees and 
holders. 

Action against personal 
representative upon maker’s 
death, §44-14-122. 

Ejectment. 
Death of codefendant. 

Proceedings against surviving 
defendant without making 
representative of deceased 
codefendant party, §44-11-11. 

Georgia land sales act. 
Actions by buyers upon violation of 
article, §44-3-8. 
Subdivisions. 
Sale of subdivided land. 
Actions by buyers upon violation of 
article, §44-3-8. 
Trust deeds. 
Enforcement of rights of trustees and 
holders. 

Death of maker. 

Action against personal 
representative, §44-14-122. 


SURVIVING SPOUSES. 
Joint tenancy with survivorships, 
§44-6-190. 


SURVIVING SPOUSES —Cont’d 
Life estates. 
Estates during widowhood, §44-6-80. 
Remainders and reversions. 
Limitations over upon marriage of 
widow. 
Validity of limitations, §44-6-68. 


SWINE. 
Liens. 
Officially established liens, §44-14-320. 
Offspring of boar for services of boar, 
§44-14-511. 
Offspring of boar. 
Lien for service, §44-14-511. 
Recordation of lien on offspring of 
boar for service, §44-14-511. 


SYNDICATES. 
Corporations. 
Person defined, §44-14-5. 


T 
TACKING. 
Mortgages. 
No tacking of mortgages, §44-14-41. 
TAIL. 


Estates tail. 
Abolished and prohibited, §44-6-24. 
Limitations creating estate tail by 
implication. 
Effect, §44-6-24. 


TAILINGS. 
Mine tailings. 
Right to carry off and drain away 
water and tailings of mine, 
§44-9-74, 


TAILORS’ LIEN, §§44-14-450 to 
44-14-456. 
Articles required after delivery 
made. 
Attachment to, §44-14-451. 
Creation, §44-14-450. 
Cumulative effect of remedies for 
satisfaction, §44-14-456. 
Enforcement, §44-14-451. 
Foreclosures, §44-14-452. 
Notice. 
Sales, §44-14-454. 
Priorities, §44-14-452. 
Retention of possession, §44-14-451. 
Sales. 
After 90 days, §44-14-453. 
Disposition of proceeds, §44-14-455. 
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TAILORS’ LIEN —Cont’d 
Sales —Cont’d 
Notice, §44-14-454. 
Within 120 days where notice 
provided, §44-14-453. 


TAXATION. 
Advances secured by mortgage or 
conveyance to secure debt. 
Advances to pay taxes, §44-14-2. 
Condominiums. 
Individual condominium units, 
§44-3-96. 
Counties. 
Liens for taxes. 
Officially established liens, 
§44-14-320. 
Easements. 
Effect of sale of property for taxes, 
§44-9-7. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Taxes excepted from exemptions, 
§44-13-1. 
Statutory exemptions. 
Homestead subject to levy and sale 
for taxes, §44-13-107. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Certificates. 
Duties of filing officers, §44-14-573. 
When entitled to be filed, 
§44-14-572. 


Certification of notices and certificates 


by secretary of treasury, 
§44-14-572. 

Fees, §44-14-574. 

Filing of tax liens, §44-14-573. 
Duties of filing officers, §44-14-573. 
Realty and personalty, §44-14-571. 

Notices of liens. 

Duties of filing officers, §44-14-573. 
Filing, §44-14-571. 
When entitled to be filed, 
§44-14-572. 
Purposes, §44-14-570. 
Fees. 
Federal tax lien registration, 
§44-14-574. 
Forms. 

Land registration. 

Notation of delinquent taxes or 
assessments, §44-2-246. 


TAXATION —Cont’d 
Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 

Exception to taxes and levies 
assessed for current calendar 
year, §44-2-137. 

Notation of delinquent taxes or 
assessments. 

Duty and liability of tax officer, 
§44-2-176. 

Effect of delinquencies prior to 
notation, §44-2-176. 
Form, §44-2-246. 
Liens for taxes. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Local government liens for taxes. 

Officially established liens, 
§44-14-320. 

State and local government liens for 
taxes. 

Officially established liens, 
§44-14-320. 

Notice. 
Federal tax lien registration, 
§§44-14-570 to 44-14-574. 
Rights of way. 
Effect of sale of property for taxes, 
§44-9-7. 
State of Georgia. 
Liens for taxes. 

Officially established liens, 
§44-14-320. 

State revenue commissioner. 
Unclaimed property. 

Disposition of unclaimed property 
generally, §§44-12-190 to 
44-12-238. 

Time-shares. 
Local real property taxation of 
time-share units, §44-3-163. 


TAX EXECUTIONS. 
Easements. 
Effect of sale of property for taxes, 
§44-9-7. 
Rights of way. 
Effect of sale of property for taxes, 
§44-9-7. 
State tax executions. 
Recordation, clerk’s duties, §44-2-2. 
Renewal of unsatisfied executions 
previously existing. 
Recordation, clerk’s duties, §44-2-2. 
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TELEPHONES. 
Conveyances to secure debt. 

Recordation of deed to secure debt 
relating to real and personal 
property by entity furnishing 
service, §44-14-36. 

Deeds of trust. 

Recordation of deed relating to real 
and personal property by entity 
furnishing service, §44-14-36. 

Mortgages. 

Recordation of mortgage relating to 
real and personal property made 
by entity furnishing telephone 
service, §44-14-36. 

Recordation. 

Mortgages or other security 
agreements relating to real and 
personal property by entity 
furnishing service, §44-14-36. 

Security agreements. 

Recordation by entity furnishing 

telephone service, §44-14-36. 
Trust deeds. 

Recordation of deed relating to real 
and personal property by entity 
furnishing service, §44-14-36. 


TELEVISION. 
Georgia land sales act. 
Liability for contents of 
advertisements. 
Actual knowledge of falsity required, 
§44-3-8. 
Subdivisions. 

Sale of subdivided land. 
Liability for contents of 
advertisements. 

Actual knowledge of falsity 
required, §44-3-8. 


TENANCY AT SUFFERANCE. 
Owner remedies, §44-7-50. 


TENANCY AT WILL. 
Creation when no time specified for 
termination, §44-7-6. 
Crops. 
Right of tenant to emblements, 
§44-7-8. 
Emblements. 
Right of tenant to, §44-7-8. 
Notice required for termination, 
§44-7-7. 


TENANTS IN COMMON, §§44-6-120 to 
44-6-123. 
Accounting to cotenant, §44-6-121. 
Unequal share of rents or profits, 
§44-6-122. 
Actions. 
Recovery of possession. 
Adverse possession against cotenant, 
§44-6-123. 
Adverse possession against 
cotenant, §44-6-123. 
Condominiums. 
Creation of tenancy, §44-3-98. 
Declaration contents, §44-3-77. 
Termination of condominium. 
Property constituting condominium 
owned by unit owners as, 
§44-3-98. 
Withdrawn property owned by unit 
owners as, §44-3-99. 
Creating joint tenancy with 
survivorship, §44-6-190. 
Definition of tenancy in common, 
§44-6-120. 
Ejectment. 
Right of joint owner to bring action 
alone, §44-11-3. 
Equality of shares. 
Inequality of shares. 
Effect on right of possession, 
§44-6-120. 
Rents or profits. 
Accounting between cotenants, 
§44-6-122. 
Presumption, §44-6-120. 
Inequality of shares. 
Effect on right of possession, 
§44-6-120. 
Unequal shares of rents or profits. 
Accounting between cotenants, 
§44-6-122. 
Land registration. 
Freeing land from further registration, 
§44-2-144. 
Liabilities of cotenants, §44-6-121. 
Liens. 
Unequal shares of rents or profits. 
Claim for indebtedness superior to 
liens held by third persons, 
§44-6-122. 
Partition. 
Equitable partition, §§44-6-140 to 
44-6-142. 
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TENANTS IN COMMON —Cont’d 
Partition —Cont’d 
Statutory partition, §§44-6-160 to 
44-6-174. 
Presumption of equality of shares, 
§44-6-120. 
Profits. 
Accounting between cotenants for 
unequal share, §44-6-122. 
Rents. 
Accounting between cotenants for 
unequal share, §44-6-122. 
Rights of cotenants, §44-6-121. 
Transfers to minors. 
Custodial property consisting of 
undivided interest, §44-5-122. 


TENDER OF CHATTELS. 
Trover. 


Tender of property in hire, §44-12-153. 


TENDER OF PAYMENT. 
Defenses. 
Landlord and tenant. 
Dispossessory proceedings. 
Tender of payment by defendant 


as complete defense, §44-7-52. 


Distress warrants. 
Tender of payment by defendant 


as complete defense, §44-7-73. 


Landlord and tenant. 
Dispossessory proceedings. 
Defenses. 
Tender of payment by defendant 


as complete defense, §44-7-52. 


Distress warrants. 
Defenses. 
Tender of payment by tenant 
serving as complete defense, 
§44-7-73. 


TENEMENTS. 
Landlord and tenant. 
Destruction of tenement. 
Effect on obligation to pay rent, 
§44-7-15. 
Use of land and tenements rented to 
tenant. 

Specific rights of tenants, §44-7-11. 
TERMINALLY ILL PERSONS. 
Gifts causa mortis, §44-5-100. 
THEFT. 

Land registration. 


Theft in connection with registration 
of title to land, §44-2-43. 


THE GEORGIA TRANSFERS TO 
MINORS ACT. 

General provisions, §§44-5-110 to 
44-5-134. 

Short title, §44-5-110. 


THE LAND REGISTRATION LAW. 

General provisions, §§44-2-40 to 
44-2-253. 

Short title, §44-2-40. 


THIRD PARTIES. 
Conservation easements. 
Right of enforcement. 
Defined, §44-10-2. 
Persons with right to bring action, 
§44-10-4. 
Deeds. 
Delivery of deed as escrow, §44-5-42. 
Possession of deed by grantee 
presumptive proof of delivery, 
§44-5-42. 
Foreclosures. 
Mortgages on real estate. 
Defenses by, §44-14-185. 
Landlord and tenant. 
Distress warrants. 
Claims by third person, §44-7-81. 
Mortgages. 
Foreclosure of mortgage on real estate. 
Defenses by, §44-14-185. 
Transfers to minors. 
Liability of third persons dealing with 
person purporting to act in 
capacity of custodian, §44-5-126. 


TIDEWATERS. 
Exclusive appropriation of 
tidewaters. 
Navigable or nonnavigable, §44-8-8. 
Fishing. 
Water rights in nonnavigable 
tidewaters. 

Rights of adjoining landowner to 
oysters, clams and other 
shellfish, §44-8-6. 

Navigable tidewaters. 
Rights of owners of land adjacent to or 
covered by, §44-8-7. 
Nonnavigable tidewaters. 
Accretions, §44-8-6. 
Boundaries. 
Principles. 
When tidewaters boundaries, 
§44-8-6. 
Rights of adjoining landowners, 
§44-8-6. 
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TIE VOTES. 
American Indian human remains 
and burial objects. 
Return upon request of known lineal 
descendant or tribe. 
Council on American Indian 
concerns. 
Voting by chairperson to break tie, 
§44-12-262. 


TILES. 
Condominium instruments. 
Finished surfaces of walls. 
When deemed part of unit, §44-3-75. 


TIMBER. 
Easements. 
Private ways. 

Hauling of wood or timber to place 
of landing. 

Limitation on use of private ways 
for specific commercial 
purposes, §44-9-57. 

Tramways, §§44-9-90 to 44-9-92. 

Abandonment, §44-9-92. 

Maximum width, §44-9-92. 

Petition for construction, §44-9-90. 

Proceedings to lay out, §44-9-91. 

Hauling lumber, stocks or logs. 
Lien, §44-14-512. 

Liens. 
Articles furnished to sawmills, 

§44-14-515. 

Hauling lumber, stocks or logs, 

§44-14-512. 

Planing mills, §§44-14-5138, 44-14-514. 
Planing mills. 
Liens for articles furnished to 

sawmills, §44-14-515. 

Liens in favor of, §44-14-513. 
Liens of laborers, §44-14-514. 
Private ways. 
Hauling of wood or timber to place of 
landing. 

Limitation on use of private ways 
for specific commercial purposes, 
§44-9-57. 

Sawmills. 
Liens for articles furnished to, 

§44-14-515. 

Liens in favor of planing mills, 

§44-14-518. 

Liens of laborers at mills, §44-14-514. 
Tramways, §§44-9-90 to 44-9-92. 

Abandonment, §44-9-92. 

Maximum width, §44-9-91. 


TIMBER —Cont’d 

Tramways —Cont’d 
Petition for construction, §44-9-90. 
Proceedings to lay out, §44-9-91. 


TIMBER LIENS. 

Articles furnished to sawmills, 
§44-14-515. 

Hauling lumber, stocks or logs, 
§44-14-512. 

Planing mills, §§44-14-513, 44-14-514. 


TIMBER TRAMWAYS. 
Easements, §§44-9-90 to 44-9-92. 


TIME. 
Condominiums. 
Foreclosure on lien for assessments, 
§44-3-109. 
Notice of meeting of members 
associations, §44-3-102. 
Mechanics’ and materialmen’s liens. 
Computation of time, §44-14-369. 
Property owners’ associations. 
Foreclosure on lien for assessments, 
§44-3-232. 
Notice of meeting, §44-3-230. 


TIME-SHARE ACT. 
Georgia time-share act. 
General provisions, §§44-3-160 to 
44-3-196. 
Short title, §44-3-160. 


TIME-SHARES, §§44-3-160 to 44-3-196. 
Actions. 
Limitation, §44-3-184. 
Remedies for violation of article, 
§44-3-183. 
Administrative procedure. 
Denial of registration. 
Administrative review, §44-3-196. 
Advertising. 
False advertising, §44-3-185. 
Offering of gifts or prizes, §44-3-187. 
Statements or representations 
prohibited, §44-3-186. 
Appeals. 
Denial of registration. 
Administrative review, §44-3-196. 
Application of article to programs 
created prior to or following 
July 1, 1983, §44-3-196. 
Attorneys’ fees. 
Recovery of damages, §44-3-195. 
Remedies for violation of article. 
Award of a reasonable fee, 
§44-3-183. 
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TIME-SHARES —Cont’d 
Bonds, surety. 

In lieu of escrow of payments received 
on uncompleted projects by 
developers, §44-3-176. 

In lieu of escrow required by 
developers, §44-3-175. 

Liens affecting time-share intervals. 

Surety bond against, §44-3-180. 

Building codes. 

Application, §44-3-164. 

Business records of developers or 

agents, §44-3-194. 

Characteristics and incidents of 
time-share estates, §44-3-163. 
Contents of project instruments and 

time-share instruments, 

§44-3-166. 

Creation of time-share program, 

§44-3-165. 

Application of article to programs 
created prior to or following July 
1, 1983, §44-3-196. 

Damages. 

Remedies for violations of article, 
§44-3-195. 

Punitive damages, §44-3-183. 

Deeds of trust. 

Developer’s financial records of 
payments made to holders of, 
§44-3-188. 

Definitions, §44-3-162. 

Substantially completed. 

Payments received by developer on 
uncompleted projects to be 
escrowed, §44-3-176. 

Developer control period. 

Time-share estate programs, 
§44-3-168. 

Developers, §§44-3-172 to 44-3-196. 

Blanket encumbrances. 

Protection of purchasers, §44-3-189. 

Bond in lieu of escrow of payments on 
uncompleted projects, §44-3-176. 

Business records required to be kept, 
§44-3-194. 

Financial records, §44-3-188. 

Funds required to be escrowed by, 
§44-3-175. 

Letter of credit in lieu of escrowed 
funds, §44-3-175. 

Letters of credit in lieu of escrow of 
payments received on 
uncompleted projects, §44-3-176. 

Multilocation developers. 

Contents of public offering 
statements, §44-3-172. 


TIME-SHARES —Cont’d 
Developers —Cont’d 

Multilocation developers —Cont’d 

Reports, §44-3-173. 

Payments received on uncompleted 
projects to be escrowed, §44-3-176. 

Periodic reports, §44-3-188. 

Registration. 

Required, §44-3-190. 

Surety bond in lieu of escrowed funds, 
§44-3-175. 

Transfer of entire interest, §44-3-181. 

Subject to debts, §44-3-188. 

Encumbrances. 

Developer’s financial records of 
payments made to holders, 
§44-3-188. 

Developer’s underlying blanket 
encumbrance. 

Protection of purchasers from, 
§44-3-189. 

Recordation of document encumbering 
time-share estate, §44-3-163. 

Escrow. 

Funds required to be escrowed by 
developer, §44-3-175. 

Payments received by developers on 
uncompleted projects, §44-3-176. 

Estate programs. 
Developer control period, §44-3-168. 
Management and operation, §44-3-167. 
Estates for years. 

Character and incidents of lease-hold 

time-share estates, §44-3-163. 
Exchange companies offering 
exchange programs. 

Public offering statement. 

Contents, §44-3-172. 

Registration. 

Contents of application, §44-3-193. 

Deficiencies in making application, 
§44-3-196. 

Effective date, §44-3-196. 

Exceptions from registration, 
§44-3-192. 

Out-of-state exchange programs, 
§44-3-191. 

Reprimand, suspension, revocation 
or denial of application, 
§44-3-190. 

Administrative review, §44-3-196. 

Required, §44-3-190. 

Use of proper forms, §44-3-196. 

Reports, §44-3-173. 

Fee simple estates. 

Character and incidents of time-share 

estates, §44-3-163. 
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TIME-SHARES —Cont’d 
Fines. 
Criminal fines, §44-3-195. 
Foreclosures. 
Developer’s underlying blanket liens 
or encumbrances. 

Protection of nondefaulting 
purchasers from foreclosure, 
§44-3-189. 

Georgia time-share act. 
Short title, §44-3-160. 
Gifts. 
Offering in connection with sale of 
time-share intervals, §44-3-187. 
Giveaways. 
Offering in connection with sale of 
time-share intervals, §44-3-187. 
Identification of projects and units, 
§44-3-169. 
Injunctions. 
Unlawful practices or transactions, 
§44-3-195. 
Insurance. 
Liens affecting time-share intervals. 
Insurance against, §44-3-180. 
Interval sales. 
Cancellation of sales agreement. 

Purchasers or developers, §44-3-174. 

False advertising prohibited, 
§44-3-185. 

Offer of gifts or prizes, §44-3-187. 

Prior to July 1, 1983, §44-3-171. 

Public offering statements. 

Contents, §44-3-172. 

Exemption from other state laws 
requiring, §44-3-177. 

Exemptions from requirement under 
article, §44-3-178. 

Limitations on use, §44-3-193. 

Modification required by real estate 
commission, §44-3-193. 

Providing intended transferee, 
§44-3-174. 

Updating required, §44-3-179. 

Purchaser free of liens affecting, 
§44-3-180. 
Statements or representations in 
advertising prohibited, §44-3-186. 
Investments. 
Funds escrowed by developers, 
§44-3-175. 
Land-use control. 
Application of zoning and other local 
codes, ordinances and regulations, 
§44-3-164. 


TIME-SHARES —Cont’d 
Letters of credit. 

In lieu of escrow of payments received 
by developer on uncompleted 
project, §44-3-176. 

In lieu of escrow required by 
developers, §44-3-175. 

Liens. 

Developer’s financial records of 
payments to holders of, §44-3-188. 

Developer’s underlying blanket liens. 

Protection of purchasers from, 
§44-3-189. 
Liens affecting time-share intervals. 

Purchaser free of, §44-3-180. 

Limitation of actions, §44-3-184. 
Management of time-share 
programs, §44-3-167. 
Management of time-share use 
program, §44-3-170. 
Managing agents. 

Business records required to be kept, 
§44-3-194. 

Financial and other records, §44-3-182. 

Real estate broker’s license 
requirement, §44-3-191. 

Registration. 

Contents of application, §44-3-193. 

Deficiencies in making application, 
§44-3-196. 

Effective date, §44-3-196. 

Exceptions from registration, 
§44-3-192. 

Out-of-state agents, §44-3-191. 

Reprimand, suspension, revocation 
or denial of application, 
§44-3-190. 

Administrative review, §44-3-196. 
Required, §44-3-190. 
Use of proper forms, §44-3-196. 
Misrepresentation. 

Statements or representations in 

advertising prohibited, $44-3-186. 
Mortgages. 

Developer’s financial records of 
payments made to holders of 
underlying blanket mortgages, 
§44-3-188. 

Multilocation developers. 

Public offering statements. 

Contents, §44-3-172. 
Reports, §44-3-173. 
Nonresidents. 

Out-of-state projects, managing agents 

and exchange programs. 
Requirements, §44-3-191. 
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TIME-SHARES —Cont’d 

Notice. 

Denial of registration, §44-3-196. 
Transfer of developer’s entire interest, 
§44-3-181. 

Operation of time-share programs, 
§§44-3-167, 44-3-170. 

Time-share use program, §44-3-170. 

Out-of-state projects, managing 
agents and exchange programs. 

Requirements, §44-3-191. 

Owners’ associations. 

Fiduciary relationship to purchasers, 
§44-3-170. 

Owners offered to become members 
or participate in program for 
exchange of occupancy. 

Public offering statements. 
Contents, §44-3-172. 

Partition of units, §44-3-165. 

Private residence clubs and 
developments. 

Applicability of provisions, 
§44-3-162.1. 

Prizes. 

Offering in connection with sale of 
time-share intervals, §44-3-187. 

Promotional contests. 

Sale of time-share intervals, 
§44-3-187. 

Property taxes. 

Time-share units, §44-3-163. 

Public offering statements. 

Contents, §44-3-172. 

Exemption from other state laws 
requiring, §44-3-177. 

Exemptions from requirement under 
article, §44-3-178. 

Limitations on use, §44-3-193. 

Modification required by real estate 
commission, §44-3-193. 

Providing intended transferee, 
§44-3-174. 

Updating required, §44-3-179. 

Punitive damages. 

Criteria for awarding, §44-3-195. 

Purposes of article, §44-3-161. 

Real estate broker’s license 
requirement, §44-3-191. 

Real estate commission. 

Duties, §44-3-193. 
Powers, §44-3-193. 
Public offering statements. 
Modification and limitations on use, 
§44-3-193. 


TIME-SHARES —Cont’d 
Recordation. 

Project instruments and time-share 
instruments, §44-3-166. 

Transfer or encumbrance of time-share 
estate, §44-3-163. 

Records. 

Business records of developers or 
agents, §44-3-194. 

Developer’s financial records, 
§44-3-188. 

Escrow agents, §44-3-175. 

Time-share project associations or 
managing agents, §44-3-182. 

Registration. 

Exemption from other state laws 
requiring, §44-3-177. 

Offering gifts or prizes in connection 
with sale of time-share intervals, 
§44-3-187. 

Time-share programs, agents and 
exchange companies. 

Contents of application, §44-3-193. 

Deficiencies in making applications, 
§44-3-196. 

Effective date, §44-3-196. 

Exceptions, §44-3-192. 

Exemption from other state laws 
requiring registration, 
§44-3-177. 

Out-of-state projects, managing 
agents and exchange programs, 
§44-3-191. 

Reprimand, suspension, revocation 
or denial of application, 
§44-3-190. 

Administrative review, §44-3-196. 
Grounds, §44-3-190. 

Requirements for out-of-state 
projects, agents and exchange 
programs, §44-3-191. 

Use of proper forms, §44-3-196. 

Releases. 

Liens affecting time-share intervals, 

§44-3-180. 
Reports. 

Developer’s periodic reports, 
§44-3-188. 

Exchange companies and multilocation 
developers, §44-3-173. 

Rules and regulations. 

Powers of real estate commission, 

§44-3-193. 
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TIME-SHARES —Cont’d 
Sale of time-share intervals and 
programs. 
Advertising. 
False advertising prohibited, 
§44-3-185. 
Offering of gifts or prizes, §44-3-187. 
Statements or representations 
prohibited, §44-3-186. 
Cancellation of sales agreements. 

Purchasers or developers, §44-3-174. 
Developer’s underlying blanket 

encumbrance. 

Protection of purchasers from, 

§44-3-189. 
Liens affecting interval. 

Purchaser free of, §44-3-180. 
Prior to July 1, 1983, §44-3-171. 
Public offering statements. 

Contents, §44-3-172. 

Exemption from other state laws 

requiring, §44-3-177. 

Exemptions from requirement under 

article, §44-3-178. 
Limitations on use, §44-3-193. 
Modification by real estate 
commission, §44-3-193. 
Providing intended transferee, 
§44-3-174. 
Updating required, §44-3-179. 
Real estate broker’s license 
requirement, §44-3-191. 
Separate estate or interest in 
property. 
Time-share estates constitute, 
§44-3-163. 
Short title. 
Georgia time-share act, §44-3-160. 
Subdivisions. 
Application of subdivision laws, 
§44-3-164. 
Taxation. 
Local real property taxation of 
time-share units, §44-3-163. 
Time-share programs. 
Application of article to programs 
created prior to or following July 
1, 1983, §44-3-196. 
Contents of application, §44-3-193. 
Deficiencies in making application, 
§44-3-196. 
Effective date, §44-3-196. 
Exceptions from registration, 
§44-3-192. 
Requirements for out-of-state projects, 
§44-3-191. 


TIME-SHARES —Cont’d 
Time-share programs —Cont’d 
Sale prior to July 1, 1983, §44-3-171. 
Use of proper forms, §44-3-196. 
Time-share project associations. 
Financial and other records, §44-3-182. 
Time-share projects. 
Contents and recording of 
instruments, §44-3-166. 
Identification, §44-3-169. 
Time-share use program. 
Management and operation, §44-3-170. 
Title. 
Time-share estates, §44-3-163. 
Transfer of developer’s entire 
interest, §44-3-181. 
Subject to debts, §44-3-188. 
Transfer of time-share estate. 
Recordation, §44-3-163. 
Units. 
Identification, §44-3-169. 
Length of time units committed to 
program, §44-3-169. 
Partition, §44-3-165. 
Violations of article. 
Criminal penalties, §44-3-195. 
Remedies, §44-3-183. 
Zoning. 
Application of zoning laws, §44-3-164. 


TITLE. 
Abandoned mobile homes. 
Public sales. 
Documentation for purchaser, 
§44-7-118. 
Actions. 
Proceedings to register land generally, 
§§44-2-60 to 44-2-84. 
Adverse possession. 
General provisions, §§44-5-160 to 
44-5-177. 
Bailments. 
Hirer of labor or services. 
Article in which labor bestowed, 
§44-12-72. 
Bills of sale to secure debt, §44-14-60. 
Bonds for title. 
Land registration. 
Transfers to secure debt. 
Noted on bond, §44-2-166. 
Recording, §44-2-6. 
Surrender or satisfaction, §44-2-7. 
Cemeteries. 
Forfeiture of abandoned cemetery lots. 
Reversion to cemetery, $44-5-211. 
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TITLE —Cont’d 
Condominiums. 
Separate titles of units, §44-3-96. 
Conveyances to secure debt, 
§44-14-60. 

Cancellation of deed as reconveyance 
of title, §44-14-67. 

Reversion of realty to grantor. 

Conveyance held to be absolute 
conveyance of title subject to 
reversion, §44-14-80. 

Croppers. 
Title to crops, §44-7-101. 
Defects in title. 

General warranty of title covers even 
if known to purchaser, §44-5-63. 

Purchaser’s remedies for loss of land 
due to, §44-5-36. 

Defined, §44-1-5. 
Ejectment. 

Annexation of title abstract to petition, 
§44-11-12. 

Common grantors. 

Effect on proof of title, §44-11-1. 

Conclusiveness of judgment as to, 
§44-11-13. 

General provisions, §§44-11-1 to 
44-11-15. 

Recovery on strength of plaintiff title. 

Requirement, §44-11-1. 

Setoff of value of improvements 
against mesne profits by adverse 
claimant. 

Title of purchaser, §44-11-9. 

Exemptions from levy and sale. 

Constitutional exemptions. 

Sale for reinvestment, §44-13-16. 

Good title to land for 40 years. 

Legal effect, §44-2-22. 

Grants of land from state. 

General provisions, §§44-5-1 to 
44-5-14. 

Title to lands originates in grants from 
state, §44-5-1. 

Greenbelt law. 

Failure to notify prospective 
purchasers of greenbelt 
designation, §44-1-17. 

Landlord and tenant. 

Defect of title. 

Effect on obligation to pay rent, 
§44-7-15. 

Estoppels. 

Estoppel to dispute landlord’s title, 
§44-7-9. 


TITLE —Cont’d 
Land registration. 
General provisions, §§44-2-40 to 
44-2-253. 
Mortgages. 
Security for debt and passes no title, 
§44-14-30. 
Partition. 
Equitable partition. 
Effect of decree on title, §44-6-142. 
Physical division of property 
inequitable. 

Title to property sold, §44-6-169. 
Perfect title, §44-1-12. 
Prescription. 

General provisions, §§44-5-160 to 
44-5-177. 
Recording bonds for title, §44-2-6. 
Surrender or satisfaction of bonds, 
§44-2-7, 
Riparian rights. 
General provisions, §§44-8-1 to 
44-8-10. 
Sharecroppers. 
Title to crops, §44-7-101. 
Time-shares. 
Time-share estates, §44-3-163. 
Unclaimed property. 
Sale of property, §44-12-217. 
Union of right of possession of 
property and right to property 
itself. 
Perfect title, §44-1-12. 
Water rights. 
General provisions, §§44-8-1 to 
44-8-10. 


TOLLING OF STATUTES OF 
LIMITATIONS. 
Arbitration. 
Incapacitated or incompetent persons. 
Land registration. 
Actions against assurance fund. 
Tolling of limitations during 
disability, §44-2-193. 
Land registration. 
Actions against assurance fund. 
Tolling of limitations during 
disability, §44-2-193. 
Prescription. 
Tolling prescription period. 
Effect of disabilities on 
commencement of prescription, 
§44-5-170. 
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TOMBS. 
American Indians. 
Human remains and burial objects. 
General provisions, §§44-12-260 to 
44-12-285. 


TOOLS. 
Die, molds, forms, and patterns. 
Molders’ liens, §§44-12-320 to 
44-12-322. 
Rights and title to, §§44-12-310, 
44-12-311. 
Exemptions from levy and sale. 
Statutory exemptions. 
Tools of the trade, §44-13-100. 


TORRENS ACT. 
Land registration. 
Proceedings to register, §§44-2-60 to 
44-2-84. 


TORTS. 
Assignments. 
Choses in action. 
Right of action may not be assigned, 
§44-12-24. 

Choses in action. 

Right of action may not be assigned, 

§44-12-24. 

Condominium associations. 

Tort actions against, §44-3-106. 
Landlord’s tort liability, §44-7-14. 

Flooding propensity of property. 
Liability for damages for failure to 

notify, §44-7-20. 
Ordinary care or diligence. 

Bailments. 

Standard of care, §44-12-71. 

Borrowers, §44-12-112. 

Depositories for hire, §44-12-92. 

Easements. 

Excavations up to boundary line, 
§44-9-3. 

Factors, §44-12-75. 

Garage owners, §44-12-77. 

Life tenants. 

Exercise of ordinary care of prudent 
man, §44-6-83. 
Livery stables, §44-12-76. 
Personal property. 

Choses in action. 

Right of action may not be assigned, 
§44-12-24. 
Transfers to minors. 

Committed during custodianship. 
Assertion of claim, §44-5-127. 
Personal liability of custodian or 

minor, §44-5-127. 


TOURISM. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 


TOURIST CAMPS. 
Prostitution or assignation. 
Effect of leases for purposes of, 
§44-7-18. 


TOURIST COURTS. 
Prostitution or assignation. 
Effect of leases for purposes of, 
§44-7-18. 


TOWED VEHICLES. 

Actions. 

Removal of improperly parked cars or 
trespassing personal property. 

Actions for damages as result of 
violation, §44-1-13. 

Costs. 

Removal of improperly parked cars or 
trespassing personal property. 

Actions as result of violation of code 
section, §44-1-13. 

Damages. 

Removal of improperly parked cars or 
trespassing personal property. 

Damages as result of violation of 
code, §44-1-13. 

Improperly parked cars, removal. 

License or permit to engage in private 
trespass towing, §44-1-13. 

Licenses. 

Removal of improperly parked cars or 
trespassing personal property. 

License to engage in private 
trespass towing, §44-1-13. 

Permits. 

Municipalities. 

Nonconsensual towing permit for 
firms operating within 
municipality, §44-1-13. 

Removal of improperly parked cars or 
trespassing personal property. 

Permit to engage in private trespass 
towing, §44-1-13. 

Private property. 

Removal of improperly parked cars, 
§44-1-13. 

Removal of improperly parked cars 
or trespassing personal 
property, §44-1-13. 

Trespass. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 
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TOWED VEHICLES —Cont’d 
Unclaimed property. 
Excess funds after sale of abandoned 
vehicle, disposition, §44-12-211.1. 
Georgia unclaimed property list. 
Publication, §44-12-215. 


TOWNS. 
Historic preservation. 
General provisions, §§44-10-20 to 
44-10-31. 
Prudent management of 
institutional funds, §§44-15-1 to 
44-15-8. 


TRADE FIXTURES. 
Landlord and tenant. 
Erection of trade fixtures by tenant. 
Abandonment. 
Fixtures remaining after term, 
§44-7-12. 
Removal, §44-7-12. 


TRAFFIC LAWS. 
Parked vehicles. 

Private property. 

Removal of improperly parked cars, 
§44-1-13. 
Parking. 

Private property. 

Removal of improperly parked cars 
from, §44-1-13. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Private property. 

Removal of improperly parked cars, 

§44-1-13. 


TRAMWAYS. 
Timber tramways, §§44-9-90 to 
44-9-92. 
Abandonment, §44-9-92. 
Maximum width, §44-9-91. 
Petition for construction, §44-9-90. 
Proceedings to lay out, §44-9-91. 


TRANSFERS TO MINORS, §§44-5-110 


to 44-5-134. 
Accounting by custodian, §44-5-129. 
Annuities. 
Creation and transfer of custodial 
property, §44-5-119. 
Applicability of article, §44-5-112. 
Exceptions to article, §44-5-134. 
Transfers made after July 1, 1990, 
§44-5-131. 
Transfers made prior to July 1, 1990, 
§44-5-132. 


TRANSFERS TO MINORS —Cont’d 
Applicability of article —Cont’d 

Uniform applicability, §44-5-133. 
Benefit of minor. 

Custodial discretion in transfers of 

custodial property for, §44-5-124. 
Bonds, surety. 
Custodian’s bond, §44-5-125. 
Child support. 

Custodial discretion in transfers of 
custodial property for support and 
maintenance, §44-5-124. 

Claims arising out of custodial 
relationship. 

Assertion, §44-5-127. 

Conflict of laws. 

Transfers under similar acts of other 

states, §44-5-112. 
Contracts. 

Entered into by custodian acting in 

custodial capacity. 
Assertion of claim, §44-5-127. 
Personal liability of custodian, 
§44-5-127. 
Creation and transfer of custodial 
property, §44-5-119. 
Validity, §44-5-121. 
Custodial property, §§44-5-121 to 
44-5-127. 
Creation and transfer, §44-5-119. 
Validity, §44-5-121. 

Identification. 

Powers and duties of custodians, 
§44-5-122. 

Obligation arising from ownership or 
control. 

Assertion of claim, §44-5-127. 
Personal liability of custodian or 
minor, §44-5-127. 

Rights, powers, duties and authority of 
custodian, §44-5-121. 

As adult owners have over own 
property, §44-5-123. 

Liability for breach of powers and 
duties, §§44-5-122, 44-5-123. 

Transfer by custodian to minor or 
minor’s estate, §44-5-130. 

Custodians, §§44-5-112 to 44-5-130. 

Accounting, §44-5-129. 

Acknowledgment of delivery. 

Effect of written acknowledgment, 
§44-5-118. 

Appointment of successor custodian, 
§44-5-128. 

Bond, §44-5-125. 
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TRANSFERS TO MINORS —Cont’d 
Custodians —Cont’d 
Breach of powers and duties. 

Liability, §44-5-128. 

Claims arising out of custodial 
relationship. 

Assertion, §44-5-127. 
Compensation, §44-5-125. 

Contracts entered into by custodian 
acting in custodial capacity. 

Assertion of claim, §44-5-127. 

Person liability of custodian, 
§44-5-127. 

Delivery. 

Effect of written acknowledgment, 

§44-5-118. 
Designation. 

Successor custodian, §44-5-128. 
Discretion in transfers of custodial 

property. 

Support, maintenance, education 
and general use and benefit of 
minor, §44-5-124. 

Expenses of custodian, §44-5-125. 
Form of nomination, §44-5-113. 
Nomination, §44-5-113. 

Successor custodian, §44-5-128. 
Notice of resignation, §44-5-128. 
Obligation arising from ownership or 

control of custodial property. 

Assertion of claim, §44-5-127. 

Personal liability of custodian, 
§44-5-127. 

Personal jurisdiction in state. 

Subject to with respect to matters 
relating to custodianship, 
§44-5-112. 

Petition for accounting, §44-5-129. 

Petition to remove custodian, 
§44-5-128. 

Powers and duties, §§44-5-121, 
44-5-122. 

Liability for breach, §44-5-123. 
Rights, powers and authority as 
adult owners, §44-5-123. 

Prudent man rule. 

Investments of custodial property, 
§44-5-122. 

Removal of custodian, §44-5-128. 
Resignation, §44-5-128. 

Single custodianship, §44-5-120. 
Successor custodians. 

Appointment, §44-5-128. 

Third persons dealing with person 
purporting to act in capacity of. 

Liability, §44-5-126. 


TRANSFERS TO MINORS —Cont’d 
Custodians —Cont’d 
Torts committed during custodianship. 
Assertion of claim, §44-5-127. 
Personal liability of custodian, 
§44-5-127. 

Transfer of custodial property to minor 

or minor’s estate, §44-5-130. 
Decedents’ estates. 

Irrevocable transfer by personal 
representative to custodian for 
minor’s benefit, §§44-5-115, 
44-5-116. 

Transfer of custodial property to 
minor’s estate upon minor’s death, 
§44-5-130. 

Deeds. 

Nomination of custodian made in deed, 

§44-5-1138. 
Definitions, §44-5-111. 
Education of minor. 

Custodial discretion in transfers of 

custodial property for, §44-5-124. 
Emancipation of minors. 

Transfer of custodial property by 
custodian to minor upon attaining 
age of 21 years or majority, 
§44-5-130. 

Exceptions to article, §44-5-134. 
Executors and administrators. 

Irrevocable transfer by personal 
representative to custodian for 
minor’s benefit, §§44-5-115, 
44-5-116. 

Forms. 

Creation and transfer of custodial 
property, §44-5-119. 

Nomination of custodian, §44-5-113. 

Registration of custodial property, 
§44-5-122. 

General use of minor. 
Custodial discretion in transfers of 
custodial property for, §44-5-124. 
Georgia transfers to minors act. 
Short title, §44-5-110. 
Gifts. 

Transfer by irrevocable gift on creation 

of custodial property, §44-5-114. 
Guardian and ward. 

Irrevocable transfer to custodian for 

minor’s benefit, §44-5-116. 
Identification of custodial property. 

Powers and duties of custodians, 

§44-5-122. 
Investments. 

Powers and duties of custodians, 

§44-5-122. 
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TRANSFERS TO MINORS —Cont’d 
Irrevocable transfers. 
Other persons to custodian, §44-5-117. 
Personal representatives, trustees or 
guardians, §§44-5-115, 44-5-116. 
Transfer by on creation and transfer of 
custodial property, §44-5-119. 
Jurisdiction. 
Personal jurisdiction over custodians. 
Matters relating to custodianship, 
§44-5-112. 
Life insurance. 
Creation and transfer of custodial 
property, §44-5-119. 
Custodian may invest in or pay 
premiums on, §44-5-122. 
Notice. 
Resignation of custodian, §44-5-128. 
Obligations arising from ownership 
or control of custodial property. 
Assertion of claim, §44-5-127. 
Personal liability of custodian or 
minor, §44-5-127. 
Personal property. 
Creation and transfer of custodial 
property, §44-5-119. 

Personal representatives. 
Irrevocable transfer to custodian for 
minor’s benefit, §§44-5-115, 

44-5-116. 
Petitions. 
Accounting by custodian, §44-5-129. 
Expenditure by custodian for use and 
benefit of minor, §44-5-124. 
Removal of custodian, §44-5-128. 
Powers of appointment. 
Creation and transfer of custodial 
property, §44-5-119. 
Nomination of custodian made in 
instrument exercising, §44-5-113. 
Transfer by irrevocable exercise of 
power on creation of custodial 
property, §44-5-114. 
Prudent person rule. 
Investments of custodial property by 
custodians, §44-5-122. 
Real property. 
Creation and transfer of custodial 
property, §44-5-119. 
Recordation. 
Powers and duties of custodian, 
§44-5-122. 


TRANSFERS TO MINORS —Cont’d 
Records. 

Powers and duties of custodian, 

§44-5-122. 
Registration. 

Powers and duties of custodians, 

§44-5-122. 
Securities. 

Creation and transfer of custodial 

property, §44-5-119. 
Short title. 

Georgia transfers to minors act, 
§44-5-110. 

Single custodianship, §44-5-120. 
Successor custodians. 

Appointment, §44-5-128. 

Support and maintenance of minor. 

Custodial discretion in transfers of 
custodial property for, §44-5-124. 

Third parties. 

Liability of third persons dealing with 
person purporting to act in 
capacity of custodian, §44-5-126. 

Torts. 

Committed during custodianship. 
Assertion of claim, §44-5-127. 
Personal liability of custodian or 

minor, §44-5-127. 
Transfers by other persons to 
custodian, §44-5-117. 
Transfers made after July 1, 1990. 

Applicability of article, §44-5-131. 

Transfers made prior to July 1, 1990. 

Applicability of article, §44-5-132. 

Trustees. 

Irrevocable transfer to custodian for 
minor’s benefit, §§44-5-115, 
44-5-116. 

Trusts. 

Nomination of custodian made in 
trust, §44-5-113. 

Validity of transfer, §44-5-121. 
Wills. 

Nomination of custodian made in will, 

§44-5-113. 


TRANSFERS TO MINORS ACT. 
Georgia transfers to minors act. 
General provisions, §§44-5-110 to 
44-5-134. 
Short title, §44-5-110. 
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TRANSPLANTS. 
Organ donations. 
Anatomical gifts, §§44-5-140 to 
44-5-159.4. 


TRAUMATIC BURN CARE 
MEDICAL PRACTICES. 

Lien on action for care and 
treatment costs, §§44-14-470 to 
44-14-477. 

Affidavit of payment, §44-14-473. 
False swearing, §44-14-477. 
Covenant not to bring action. 
Effect, §44-14-473. 
Definitions, §44-14-470. 
Duties of clerks of superior court, 
§44-14-472. 
Enforcement of lien by action for 
damages, §44-14-473. 
Exemptions from part, §44-14-474. 


Failure to perfect, effect, §44-14-471. 


False swearing. 

Affidavit of payment, §44-14-477. 
Fee. 

Verified statement, §44-14-472. 
Generally, §44-14-470. 
Hospital lien book, §44-14-472. 


Independent right of action prohibited, 


§44-14-476. 
Limitation on enforcement action, 
§44-14-478. 
Notice of claim or lien, §44-14-471. 
Perfecting lien, §44-14-471. 
Release. 
Effect, §44-14-478. 
Settlement. 
Effect, §44-14-4738. 


Settlement before entry into hospital, 


§44-14-475. 
Time for filing verified statement, 
§44-14-471. 
Verified statement, §44-14-471. 
Fees, §44-14-472. 
Filing, time, §44-14-471. 


TRAVELER’S CHECKS. 
Abandonment of sums payable on. 


When deemed abandoned, §44-12-195. 


Presumptions. 
Abandonment of sums payable on, 
§44-12-195. 
Unclaimed property. 
Custody of state as unclaimed 
property. 
Conditions under which sums 
payable on. 
Subject to, §44-12-195. 
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TRAVELER’S CHECKS —Cont’d 
Unclaimed property —Cont’d 
Presumption of abandonment. 
When sums payable on deemed 
abandoned, §44-12-195. 
Records of business associations. 
Selling in state, §44-12-228. 


TREBLE DAMAGES. 
Deeds. 

Conveying interest in real property 
used as commercial landfill, 
§44-5-48. 

Subdivisions. 

Sale of subdivided land. 

Failure to pay registration and 
inspection fees, §44-3-6. 


TREES. 
Landlord and tenant. 
Tenant may not cut or destroy, 
§44-7-11. 
Security agreements relating to 
crops, §§44-14-100, 44-14-101. 


TRESPASS. 
Actions. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Levy or sale of exempt property, 
§44-13-63. 
Statutory exemptions. 


Levy or sale of exempt property as 


trespass, §44-13-108. 
Removal of trespassing personal 
property. 

Actions as result of violation of code 
section, §44-1-13. 

Damages. 
Removal of trespassing personal 
property. 

Damages as result of violation of 
code section, §44-1-13. 

Ejectment. 
General provisions, §§44-11-1 to 
44-11-15. 
Intruders, §§44-11-30 to 44-11-33. 
Exemptions from levy and sale. 
Levy on and sale of exempted real 
property. 

Officer knowingly levying on and 
selling property made exempt, 
§44-13-63. 

Statutory exemptions. 

Levy or sale of exempt property as 

trespass, §44-13-108. 
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TRESPASS —Cont’d 
Jurisdiction. 

Removal of improperly parked cars or 

trespassing personal property. 
Concurrent jurisdiction, §44-1-13. 
Motor vehicles. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Municipal corporations. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Personal property. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 

Towed vehicles. 

Removal of improperly parked cars or 
trespassing personal property, 
§44-1-13. 


TRIAL. 
Deeds of trust. 
Enforcement of rights of trustees and 
holders, §44-14-123. 
Foreclosures. 
Arising out of commercial 
transactions, §44-14-267. 
Dissolution of writ, §44-14-268. 
Liens on realty, §44-14-530. 
Security interest on personal property, 
§44-14-238. 
Before debt due, §44-14-241. 
Grants of land from state. 
Correction of errors, §44-5-7. 
Landlord and tenant. 
Dispossessory proceedings. 
Trial of issues, §44-7-53. 
Distress warrants, §44-7-74. 
Claims by third persons, §44-7-81. 
Land registration. 
Right to jury trial. 
Exceptions to examiner’s report, 
§44-2-108. 
Liens. 
Foreclosure of liens on realty, 
§44-14-530. 
Personal property. 
Foreclosure of security interest on 
personal property, §44-14-233. 
Before debt due, §44-14-241. 
Foreclosures arising out of commercial 
transactions, §44-14-267. 
Dissolution of writ, §44-14-268. 


TRIAL —Cont’d 
Real property. 
Foreclosure of liens on realty, 
§44-14-530. 
Grants of land from state. 
Correction of errors, §44-5-7. 
Trust deeds. 
Enforcement of rights of trustees and 
holders, §44-14-123. 


TRIBES. 
American Indian human remains or 
burial objects held by museums. 
Inventory. 
Additional documentation upon 
request of tribe, §44-12-261. 
Notification of affected tribes, 
§44-12-261. 
Return. 
Request of tribe, §44-12-262. 
American Indian tribes. 
Defined, §44-12-260. 


TROVER, §§44-12-150 to 44-12-171. 
Act of God. 

Effect of destruction of or injury to 
property on defendant’s liability, 
§44-12-157. 

Bail trover. 

Recovery by defendant in trover action 
when plaintiff had replevied 
property, §44-12-171. 

Sale of perishable or other property in 
absence of replevy, §44-12-170. 

Contracts. 

Purchase money contract. 

Setoff and recoupment in action 
involving, §44-12-154. 
Costs. 

Tender of property in hire by 
defendant, §44-12-153. 

When $100 or less involved, 
§44-12-158. 

Damages. 

Determination of value of property, 
§44-12-152. 

Effect of judgment for damages, 
§44-12-156. 

Recoupment in action involving 
purchase money contract, 
§44-12-154. 

Defendant in possession of property. 

When action brought. 

Necessity of proof of conversion, 
§44-12-150. 
Destruction of property. 

Effect on defendant’s liability, 
§44-12-157. 


1176 


INDEX 


TROVER —Cont’d 
Determination of value of property, 
§44-12-152. 
Election of remedies. 
Right of plaintiff to elect form of 
verdict, §44-12-151. 
Fees. 
$100 or less involved, §44-12-158. 
Injury to property. 
Effect on defendant’s liability, 
§44-12-157. 
Judgments. 
Effect of first lien pending payment of 
judgments, §44-12-155. 
Effect of judgment for damages, 
§44-12-156. 
Purchase money contracts. 
Setoff and recoupment in action 
involving, §44-12-154. 
Liens. 
Effect of first lien pending payment of 
judgments, §44-12-155. 
Purchase money contracts. 
Setoff and recoupment in action 
involving, §44-12-154. 
One hundred dollars or less 
involved. 
Fees and costs, §44-12-158. 
Perishable property. 


Sale in absence of replevy, §44-12-170. 


Possession of property by 
defendant. 
When action brought. 
Necessity of proof of conversion, 
§44-12-150. 
Proof of conversion. 
Necessity when defendant in 
possession of property. 
When action brought, §44-12-150. 
Purchase money contracts. 
Setoff and recoupment in action 
involving, §44-12-154. 
Recoupment. 
Action involving purchase money 
contract, §44-12-154. 
Replevy of property by plaintiff. 
Recovery by defendant, §44-12-171. 
Sales. 
Perishable or other property in 
absence of replevy, §44-12-170. 
Setoff. 
Action involving purchase money 
contract, §44-12-154. 
Tender of property in hire, 
§44-12-158. 


TROVER —Cont’d 
Value of property. 
Determination, §44-12-152. 
Verdict. 
Alternative verdict, §44-12-155. 
Right of plaintiff to elect form, 
§44-12-151. 


TRUST DEEDS. 
Acceleration. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Actions. 

Enforcement of rights generally, 

§§44-14-120 to 44-14-126. 
Affidavits. 

Enforcement of rights of trustees and 
holders. 

Defense by maker, §44-14-121. 
Assumption of indebtedness. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Debt due in installments, §44-14-126. 
Defenses. 

Enforcement of rights of trustees and 

holders, §44-14-121. 
Electricity. 

Recordation of deed relating to real 
and personal property by entity 
furnishing, §44-14-36. 

Enforcement of rights, §§44-14-120 to 
44-14-126. 

Death of maker. 

Action against personal 
representative, §44-14-122. 

Defense by maker, §44-14-121. 

Judgment, §44-14-124. 

Levy and sale of land, §44-14-124. 

Disposition of proceeds, §44-14-125. 

Lien of judgment, §44-14-124. 

Manner of enforcement, §44-14-120. 

Order, §44-14-120. 

Petition, §44-14-120. 

Trial of issue, §44-14-123. 

Executors and administrators. 

Enforcement of rights of trustees and 
holders. 

Death of maker. 
Action against maker’s personal 
representative, §44-14-122. 
Gas. 

Recordation of deed relating to real 
and personal property by gas 
corporation, §44-14-36. 
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TRUST DEEDS —Cont’d 
Installments. 

Debt due in, §44-14-126. 
Interest. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Judgments. 

Enforcement of rights of trustees and 
holders, §44-14-124. 

Lien of judgment, §44-14-124. 
Liens. 

Enforcement of rights of trustees and 
holders. 

Lien of judgment, §44-14-124. 
Orders. 

Enforcement of rights of trustees and 

holders, §44-14-120. 
Petitions. 

Enforcement of rights of trustees and 

holders, §44-14-120. 
Prohibited practices. 
Residential real estate transactions, 
§44-14-5. 
Public utilities. 
Bond issues secured by. 
After-acquired property. 
Utility to embrace, cover, convey, 
etc., §44-14-35.1. 

Recordation of deed relating to real 

and personal property, §44-14-36. 
Railroads. 
Recordation of deed relating to real 
and personal property, §44-14-36. 
Recordation. 
Railroads and other public utilities. 
Deeds relating to real and personal 
property, §44-14-36. 
Residential real estate transactions. 

Prohibited practices in connection 

with, §44-14-5. 
Sale or transfer. 

Enforcement of rights of trustees and 
holders, §44-14-124. 

Disposition of proceeds, §44-14-125. 

Prohibited practices in connection with 
residential real estate 
transactions, §44-14-5. 

Survival of actions. 
Enforcement of rights of trustees and 
holders. 
Death of maker. 
Action against personal 
representative, §44-14-122. 


TRUST DEEDS —Cont’d 
Telephones. 

Recordation of deed relating to real 
and personal property by entity 
furnishing service, §44-14-36. 

Trial. 

Enforcement of rights of trustees and 

holders, §44-14-123. 


TRUSTS AND TRUSTEES. 
Bailments. 

General provisions, §§44-12-40 to 

44-12-120. 
Contracts. 
Rule against perpetuities. 
Contracts to make or not revoke. 
Exceptions to applicability of 
article, §44-6-204. 
Gifts. 
Inter vivos gifts. 
Failure of specific purpose for which 
gift made. 
Implied trust, §44-5-87. 
Implied trusts. 

Inter vivos gifts. 

Failure of specific purpose for which 
gift made, §44-5-87. 
Inter vivos gifts. 

Failure of specific purpose for which 
gift made. 

Implied trust, §44-5-87. 
Landlord and tenant. 

Security deposits. 

Held in trust for tenant, §44-7-31. 
Land registration. 

Assurance fund. 

Liability for registered owner’s 
breach of trust, §44-2-197. 

Procedure for ascertaining and 
transfer to heirs or beneficiaries of 
registered land, §44-2-171. 

Registering subsequent transfers or 
voluntary conveyances of land 
held in trust, §44-2-175. 

Trustees bringing and defending 
actions for minors and persons 
under disability, §44-2-62. 

Partition. 

Application for benefit of trust 
beneficiaries by trustees, 
§44-6-161. 

Personal property. 

Bailments. 

General provisions, §§44-12-40 to 
44-12-120. 
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TRUSTS AND TRUSTEES —Cont’d 
Real property. 
Procedure for ascertaining and 


transfer to heirs or beneficiaries of 


registered land, §44-2-171. 
Registering subsequent transfers or 
voluntary conveyances of land 
held in trust, §44-2-175. 
Rule against perpetuities. 
Contract to make or not to revoke 
trust. 
Exceptions to applicability of article, 
§44-6-204. 
Discretionary power of trustee to 
distribute principal. 
Exceptions to applicability of article, 
§44-6-204. 
Transfers to minors. 
General provisions, §§44-5-110 to 
44-5-134. 
Irrevocable transfer by trustee to 
custodian for minor’s benefit, 
§§44-5-115, 44-5-116. 


TURPENTINE. 
Gum spirits of turpentine. 
Security agreements relating to crops, 
§§44-14-100, 44-14-101. 


U 


UNCLAIMED PROPERTY, 
§§44-12-190 to 44-12-238. 

Actions. 

Enforcement of article, §44-12-231. 

Legal proceedings instituted by other 
states, §44-12-216. 

Attorney general may bring action 
on requests of other states, 
§44-12-218. 

Agreements to pay compensation to 
recovery or assist in recovery of 
property reported and delivered 
to commissioner, §44-12-224. 

Annuities. 

When fund under endowment 
insurance policy or annuity 
contract presumed abandoned, 
§44-12-198. 

Appeals. 

Claims for property paid or delivered 
to commissioner of revenue, 
§44-12-221. 


UNCLAIMED PROPERTY —Cont’d 
Applicability of article. 
Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 
Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 
Attorney general. 
Enforcement of unclaimed property 
laws of other states, §44-12-213. 
Legal proceedings instituted by other 
states, §44-12-216. 
Banking organizations. 
Deposits or other interests. 
When presumed abandoned, 
§44-12-197. 
Accrual of interest on dormant 
accounts, §44-12-197. 
Commencement of abandoned 
property automatically 
renewable, §44-12-210. 
Service charges, §44-12-197. 
Directly liable on instrument. 
When presumed abandoned, 
§44-12-196. 
Records. 
Maintenance and retention, 
§44-12-228. 
Bankruptcy. 
Dissolution or liquidation of “person.” 
When property distributed in course 
of presumed abandoned, 
§44-12-202. 
Bequeathed property. 
When presumed abandoned, 
§44-12-211. 
Business associations. 
Court ordered refunds. 
When unclaimed refunds presumed 
abandoned, §44-12-200. 
Intangible interest. 
When presumed abandoned, 
§44-12-201. 
Maintenance and retention of records, 
§44-12-228. 
Undistributed dividends and 
distributions. 
When presumed abandoned, 
§44-12-201. 
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UNCLAIMED PROPERTY —Cont’d 

Checks. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Claims for property paid or 
delivered to commissioner of 
revenue, §44-12-220. 

Agreements and fees for recovery or 
assistance in recovery. 

Reported and delivered to 
commissioner, §44-12-224. 

Appeal of commissioner’s decision, 
§44-12-221. 

Determination of claim, §44-12-222. 

Hearing, §44-12-222. 

Limitation periods. 

Effect, §44-12-223. 

Limitations specified by contract, 
statute or court order. 

Expiration of limitation not to affect 
duties required by article, 
§44-12-226. 
Savings bonds. 
Unclaimed United States savings 
bonds. 
Claim for escheated bonds or 
proceeds, §44-12-238. 

Commencement of abandonment. 

Deposits or other interests in banking 
or financial organization. 

Property automatically renewable, 
§44-12-210. 

Commercial paper. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 

Compensation for recovery or 
assistance in recovery of 
property. 

Reported and delivered to 
commissioner, §44-12-224. 

Confidentiality of information. 

Records required by article, 
§44-12-225. 

Conflict of laws. 

Cooperation with other states, 
§44-12-213. 


UNCLAIMED PROPERTY —Cont’d 
Conflict of laws —Cont’d 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to this 
article, §44-12-212. 
Construction of article, §44-12-191. 
Contracts. 
Limitations specified by contract. 
Expiration not to affect duties 
required by article, §44-12-226. 
Cooperation with other states, 
§44-12-2138. 
Credit memos. 

When presumed abandoned, 
§44-12-205. 

Custody of state as unclaimed 
property. 

Conditions under which intangible 
property subject to, §44-12-194. 

Traveler’s checks or money orders. 

Conditions under which sums 
payable on. 
Subject to, §44-12-195. 
Death. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Decedents’ estates. 

Bequeathed property. 

When presumed abandoned, 
§44-12-211. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Declining to receive certain 

property, §44-12-219. 
Definitions, §44-12-192. 
Deposits. 

Certain deposits or other interests in 

banking or financial organization. 
When presumed abandoned, 
§44-12-197. 
Descent and distribution. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Destruction of property, §44-12-217. 
Disposition of funds received under 
article, §44-12-218. 
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UNCLAIMED PROPERTY —Cont’d 

Disposition of unclaimed property 
act. 

Short title, §44-12-190. 

Dissolution of person. 

When property distributed in course of 
presumed abandoned, §44-12-202. 

Distributions of business 
associations. 

When undistributed distributions 
presumed abandoned, §44-12-201. 

Dividends. 

Undistributed dividends and 
distributions of business 
associations. 

When presumed abandoned, 
§44-12-201. 

Drafts. 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Duties arising before July 1, 1990. 

Article does not relieve holder of, 
§44-12-232. 

Electric membership corporations. 

Patronage dividends or capital credits 
presumed abandoned. 

Alternative method for disposition, 
§44-12-236. 

Electronic publication of Georgia 
unclaimed property list, 
§44-12-215. 

Employee trust distributions and 
income. 

When presumed abandoned, 
§44-12-207. 

Employment of independent 
consultant, §44-12-230. 

Enforcement of article, §44-12-231. 

Cooperation with other states, 
§44-12-213. 

Examination of records by 
commissioner of revenue, 
§44-12-229. 

Failure to pay or deliver property to 
commissioner as required, 
§44-12-227. 

Failure to perform duties required 
by article, §44-12-227. 

Federal entity. 

Holding intangible property for owner. 

When presumed abandoned, 
§44-12-204. 


UNCLAIMED PROPERTY —Cont’d 
Fiduciaries. 

Intangible property held in fiduciary 
capacity for benefit of another and 
income derived. 

When presumed abandoned, 
§44-12-203. 
Financial organizations. 

Deposits or other interests. 

When presumed abandoned, 
§44-12-197, 
Accrual of interest, §44-12-197. 
Commencement of abandonment 
for property automatically 
renewable, §44-12-210. 
Service charges, §44-12-197. 

Directly liable on instrument. 

When presumed abandoned, 
§44-12-196. 

Records. 

Maintenance and retention, 
§44-12-228, 
Foreign countries. 

Property in or arising out of foreign 

transactions, §44-12-234. 
Foreign states. 

Cooperation with other states, 
§44-12-213. 

Legal proceedings instituted by other 
states, §44-12-216. 

Foreign transactions. 
Applicability of article to property 
arising out of, §44-12-234. 
Georgia unclaimed property list. 
Publication, §44-12-215. 
Gift certificates. 

When presumed abandoned, 

§44-12-205. 
Hearings. 

Claims for property paid or delivered, 

§44-12-222. 
Heirs. 

Person presumed dead without heirs 
and property presumed 
abandoned, §44-12-211. 

Independent consultants. 
Employment by commissioner of 
revenue, §44-12-230. 
Insolvency. 
Dissolution or liquidation of person. 
When property distributed in course 
of presumed abandoned, 
§44-12-202. 
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UNCLAIMED PROPERTY —Cont’d 

Instruments on which banking or 
financial organization directly 
liable. 

When presumed abandoned, 
§44-12-196. 

Insurance. 

Sums payable on negotiable 
instrument for payment of claim 
under insurance contract. 

When presumed abandoned, 
§44-12-208. 
Insurance companies. 

Funds held or owing by. 

When presumed abandoned, 
§44-12-208. 
Negotiable instrument for payment of 
claim under insurance contract. 
When presumed abandoned, 
§44-12-208. 
Intangible property. 

Custody of state as unclaimed 
property. 

Conditions under which subject to, 
§44-12-194. 

Fiduciaries holding for benefit of 

another and income derived. 
When presumed abandoned, 
§44-12-203. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 
State or federal entity. 
Holding intangible property for 
owner. 
When presumed abandoned, 
§44-12-204. 
Interest. 

Abandoned deposits or other interests 
in banking or financial 
organizations. 

Accrual of interest, §44-12-197. 
Jurisdiction. 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 
Life insurance. 
When fund under policy presumed 
abandoned, §44-12-198. 
Limitation of actions. 
Claims for property paid or delivered. 
Effect of periods of limitation, 
§44-12-223, 


UNCLAIMED PROPERTY —Cont’d 
Liquidation of person. 

When property distributed in course of 

presumed abandoned, §44-12-202. 
Medical or dental service 
corporations. 

When funds held or owing by 
presumed abandoned, §44-12-208. 

Money orders. 

Custody of state as unclaimed 
property. 

Conditions under which sums 
payable on. 
Subject to, §44-12-195. 

Presumption of abandonment. 

When sums payable on deemed 
abandoned, §44-12-195. 

Records of business associations 

selling in state, §44-12-228. 
Motor vehicles. 

Excess funds after sale of abandoned 
vehicle, disposition, §44-12-211.1. 

Georgia unclaimed property list. 

Publication, §44-12-215. 
Negotiable instruments. 

Sums payable on instrument for 
payment of claim under insurance 
contract. 

When presumed abandoned, 
§44-12-208. 
Nonresidents. 

Nonresident’s property held for or 
owed by holder subject to 
jurisdiction of nonresident’s state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 
Notice. 

Denial of claim for property paid or 
delivered, §44-12-220. 

Examination of records by 
commissioner of revenue, 
§44-12-229. 

Georgia unclaimed property list. 

Publication, §44-12-215. 

Proceedings instituted by other states, 
§44-12-216. 

Rent due on safe-deposit boxes. 

Opening of box, §44-12-209. 
Sales, §44-12-217. 
Orders. 
Limitations specified by court order. 
Expiration not to affect duties 
required by article, §44-12-226. 


1182 


INDEX 


UNCLAIMED PROPERTY —Cont’d 

Ordinary course of holder’s 
business. 

Property held, issued or owing in. 

When presumed abandoned, 
§44-12-198. 

Payment or delivery of property to 
commissioner of revenue. 

Willful failure to pay or deliver, 
§44-12-227. 

Willful refusal after written demand to 
pay or deliver, §44-12-227. 

Pensions. 

Employee benefit trust distributions 
and income. 

When presumed abandoned, 
§44-12-207. 

Postponement of taking possession 
until sufficient sum accumulates, 
§44-12-219. 

Presumption of abandonment, 
§§44-12-193 to 44-12-228. 

Banking or financial organization 
deposits or other interests. 

Commencement of abandonment for 
property automatically 
renewable, §44-12-210. 

Bequeathed property, §44-12-211. 

Court ordered refund from business 
association, §44-12-200. 

Deposits or other interests in banking 
or financial organizations, 
§44-12-197. 

Distributions in course of dissolution 
or liquidation of person, 
§44-12-202. 

Employee benefit trust distributions 
and income, §44-12-207. 

Fiduciaries holding intangible property 
for benefit of another and income 
derived, §44-12-203. 

Gift certificates or credit memos, 
§44-12-205. 

Instruments on which banking or 
financial organization directly 
liable, §44-12-196. 

Insurer or hospital, medical or dental 
service corporation funds held or 
owing, §44-12-208. 

Intangible interest in business 
associations, §44-12-201. 

Life or endowment insurance policy or 
annuity contract funds, 
§44-12-198. 

Negotiable instrument for payment of 
claim under insurance contract, 
§44-12-208. 


UNCLAIMED PROPERTY —Cont’d 
Presumption of abandonment 

—Cont’d 

Nonresident’s property. 

Held for or owed by holder subject to 
jurisdiction of nonresident’s 
state. 

Property not presumed abandoned 
in this state and subject to 
article, §44-12-212. 

Person presumed dead without heirs 
or distributees and property 
presumed abandoned, §44-12-211. 

Property held, issued or owing in 
ordinary course of holder’s 
business, §44-12-193. 

Rent due on safe-deposit boxes. 

When contents deemed abandoned, 
§44-12-209. 

Report and remittance of persons 
holding presumed property, 
§44-12-214. 

State or federal entity holding 
intangible property for owner, 
§44-12-204. 

Traveler’s checks or money orders. 

Sums payable on, §44-12-195. 

Undistributed dividends and 
distributions of business 
associations, §44-12-201. 

Unpaid wages, §44-12-206. 

Publication. 

Georgia unclaimed property list, 
§44-12-215. 

Sales, §44-12-217. 

Public utilities. 

When funds held or owing by 

presumed abandoned, §44-12-199. 
Records. 

Confidentiality of information of 
records required, §44-12-225. 

Destruction of records after seven 
years, §44-12-220. 

Examination by commissioner of 
revenue, §44-12-229. 

Failure to maintain records, 
§44-12-229. 

Maintenance and retention, 
§44-12-228. 

Refunds. 

Ordered by court from business 
associations. 

When unclaimed refund presumed 
abandoned, §44-12-200. 
Refusal after written demand to pay 

or deliver property as required, 

§44-12-227. 
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UNCLAIMED PROPERTY —Cont’d 

Remittance of persons holding 

property presumed abandoned, 

§44-12-214. 

Rent due on safe-deposit boxes. 
Abandonment of contents, §44-12-209. 
Delivery of contents to commissioner 

of revenue, §44-12-209. 

Inventory of contents upon delivery to 
commissioner of revenue, 
§44-12-209. 

Notice of opening of box, §44-12-209. 

Remission of cumulated charges for 
rental, §44-12-209. 

Sealing of contents, §44-12-209. 

Reports. 

Agreements and fees for recovery or 
assistance in recovery of property, 
§44-12-224. 

Duties arising before July 1, 1990. 

Article does not relieve holder of 
duty, §44-12-232. 

Filing compelled by commissioner of 
revenue, §44-12-229. 

Penalty for willfully failing to render, 
§44-12-227. 

Persons holding property presumed 
abandoned, §44-12-214. 

Retirement and pensions. 

Employee benefit trust distributions 
and income. 

When presumed abandoned, 
§44-12-207. 

Rules and regulations, §44-12-235. 
Cooperation with other states, 

§44-12-2138. 

Safe-deposit boxes. 

Reimbursement for costs to holders, 
§44-12-216. 

Rent due on, §44-12-209. 

Charges for rental, §44-12-209. 

Delivery of abandoned contents to 
commissioner of revenue, 
§44-12-209. 

Inventory of abandoned contents on 
delivery to revenue 
commissioner, §44-12-209. 

Notice of opening of box, §44-12-209. 

Sealing of contents when deemed 
abandoned, §44-12-209. 

Sales, §44-12-217. 

Disposition of funds received under 
article, §44-12-218. 


UNCLAIMED PROPERTY —Cont’d 
Savings bonds. 

Unclaimed United States savings 

bonds. 
Applicability of unclaimed property 
provisions, §44-12-237. 
Claim for escheated bonds or 
proceeds, §44-12-238. 
Securities. 
Receipt of securities under article. 
Transfer of record of ownership into 
name of commissioner of 
revenue, §44-12-233. 
Short title. 

Disposition of unclaimed property act, 

§44-12-190. 
State of Georgia. 

Assumption of custody by state, 
§44-12-216. 

Custody of state as unclaimed 
property. 

Assumption of custody, §44-12-216. 

State holding intangible property for 
owner. 

When presumed abandoned, 
§44-12-204. 
Statutory limitations. 

Expiration not to affect duties 
required by article, §44-12-226. 

Stock and stockholders. 

Intangible interest in business 
associations. 

When presumed abandoned, 
§44-12-201. 
Telephone cooperatives. 

Patronage dividends or capital credits 
presumed abandoned. 

Donation to tax-exempt nonprofit 
organizations, §44-12-236.1. 
Time. 

Appeal of commissioner’s decision 
concerning property paid or 
delivered to commissioner, 
§44-12-221. 

Filing of claims for property paid or 
delivered, §44-12-220. 

Limitations specified by contract, 
statute or court order. 

Expiration not to affect duties 
required by article, §44-12-226. 

Report and remittance of persons 
holding property presumed 
abandoned, §44-12-214. 

Title. 
Sale of property, §44-12-217. 
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UNCLAIMED PROPERTY —Cont’d 
Traveler’s checks. 
Custody of state as unclaimed 
property. 
Conditions under which sums 
payable on. 
Subject to, §44-12-195. 
Presumption of abandonment. 
When sums payable on deemed 
abandoned, §44-12-195. 
Records of business associations. 
Selling in state, §44-12-228. 
Utilities. 
When funds held by or owing by 
presumed abandoned, §44-12-199. 
Wages. 
Unpaid wages. 
When presumed abandoned, 
§44-12-206. 
Wills. 
Bequeathed property. 
When presumed abandoned, 
§44-12-211. 


UNDIVIDED INTEREST. 
Condominiums. 
Allocation, §44-3-78. 
Eminent domain, §44-3-97. 
Reallocation, §44-3-81. 
Descriptions, §44-3-73. 
Reallocation. 
Withdrawal of submitted property, 
§44-3-99, 
Land registration. 
Registered estates, §44-2-241. 
Transfers generally, §44-2-161. 
Transfers to secure debt, §44-2-243. 


UNDUE INFLUENCE. 
Inter vivos gifts. 
Gifts by persons subject to, §44-5-86. 
Avoidance within five years after 
making of gift, §44-5-86. 


UNEMPLOYMENT 
COMPENSATION. 
Exemptions from levy and sale. 
Statutory exemptions, §44-13-100. 


UNIFORM ENVIRONMENTAL 
COVENANTS ACT. 

General provisions, §§44-16-1 to 
44-16-14. 

Short title, §44-16-1. 

UNIFORM PARTITION OF HEIRS 


PROPERTY, §§44-6-180 to 
44-6-189.1. 


UNIFORM PRUDENT 
MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT. 

General provisions, §§44-15-1 to 
44-15-8. 

Short title, §44-15-1. 


UNIFORM REAL PROPERTY 
ELECTRONIC RECORDING 
ACT. 

General provisions, §§44-2-35 to 
44-2-39.2. 

Short title, §44-2-35. 


UNIFORM STATUTORY RULE 
AGAINST PERPETUITIES. 

General provisions, §§44-6-200 to 
44-6-206. 

Short title, §44-6-200. 


UNITED STATES. 
Disposition of unclaimed property. 

Federal entity holding intangible 
property for owner when 
presumed abandoned, §44-12-204. 

General provisions, §§44-12-190 to 
44-12-238. 

Land registration. 
Land held free from adverse claims 
not noted on certificate of title. 
Exception to claims arising under 
laws of United States, 
§44-2-137. 
Presumptions. 

Intangible property held for owner by 
federal entity. 

When presumed abandoned, 
§44-12-204. 
Unclaimed property. 

Disposition generally, §§44-12-190 to 
44-12-238. 

Federal entity holding intangible 
property for owner when 
presumed abandoned, §44-12-204. 

UNIVERSITIES AND COLLEGES. 
Anatomical gifts. 
Recipients of gift, §44-5-149. 
UNLAWFUL ENTRY AND 
DETAINER. 
Dispossessory proceedings, §§44-7-49 
to 44-7-59. 
UNPAID WAGES. 
When presumed abandoned, 
§44-12-206. 
UNRECORDED CONVEYANCES. 
Bona fide purchasers. 
Protection against, §44-2-4. 
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UNRECORDED CONVEYANCES 
—Cont’d 

Bona fide purchasers —Cont’d 
Void as against, §44-2-3. 

Deeds. 
Notice, §44-2-1. 

Land registration. 
Certificates of title, §44-2-167. 


USUFRUCTS. 

Landlord and tenant generally, 
§§44-7-1 to 44-7-119. 

Recording usufructs and 
assignments, §44-2-9. 


V 


VACANT REAL PROPERTY. 
Registration of vacant or foreclosed 
real property, §44-14-14. 


VACATION OF COURT ORDERS. 
Secured transactions, §§44-14-163 to 
44-14-165. 


VARIANCES. 
Historic preservation. 
Ordinances providing for historical 
preservation. 
Certificate of appropriateness. 
Negotiations for acquisitions, 
§44-10-28. 


VENDOR’S EQUITABLE LIEN. 
Abolished, §44-14-322. 


VENUE. 
Deeds of trust. 

Enforcement of rights, §44-14-120. 
Encumbrances. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Applications, §44-13-4. 
Sale of exempted property for 
reinvestment, §44-13-16. 
Georgia land sales act. 
Civil or criminal action, §44-3-9. 
Land registration. 

Hearing on petition to have title by 

descent declared, §44-2-131. 


VENUE —Cont’d 
Liens. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Mortgages. 
Foreclosures. 
Personal property by magistrate’s 
court, §44-14-300. 
Security interest on personal 
property, §44-14-231. 
Real estate, §44-14-180. 

Removal of encumbered property to 
hinder, delay or prevent levy, 
§44-14-8. 

Aiding and abetting, §44-14-9. 
Defendant without permanent 
abode, §44-14-10. 
Partition. 
Statutory partition, §44-6-160. 
Personal property. 

Foreclosure of security interest on 
personal property, §44-14-231. 

Foreclosures of mortgages on personal 
property by magistrate’s court, 
§44-14-300. 

Real property. 

Foreclosure of mortgages on real 

estate, §44-14-180. 
Subdivisions. 

Sale of subdivided land. 

Civil or criminal actions, §44-3-9. 


VERDICTS. 
Exemptions from levy and sale. 
Constitutional exemptions. 
Levy on and sale of exempted real 
property. 
Findings upon trial, §44-13-62. 
Land registration. 
Exceptions to examiner’s reports. 
Verdict of jury upon question of fact, 
§44-2-103. 
Trover. 
Alternative verdict, §44-12-155. 
Right of plaintiff to elect form, 
§44-12-151. 
VERIFICATION. 
Hospital liens, §§44-14-471, 44-14-472. 
Land registration, §44-2-64. 
VESSELS. 


Lien of officers and employees on 
watercraft, §44-14-510. 
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VETERANS’ AFFAIRS. 
Exemptions from levy and sale. 

Statutory exemptions. 
Veterans’ benefits, §44-13-100. 


VETERINARIANS. 
Cruelty to animals. 
No liability for disposal under part, 
§44-14-494. 
Disposal of animals. 
Lien, §44-14-491. 
No liability for cruelty to animal, 
§44-14-494. 
Lien, §§44-14-490 to 44-14-494. 
Cruelty to animals. 
No liability for disposal under part, 
§44-14-494. 
Disposal of animal, §44-14-491. 
No liability for cruelty to animal, 
§44-14-494. 
Generally, §44-14-490. 
Necessity of other legal proceeding, 
§44-14-498. 
Notice to owner, §44-14-491. 
Retention of possession, §44-14-490. 
Sale of animal, §44-14-491. 
Disposition of proceeds, §44-14-492. 
Notice. 
Lien, §44-14-491. 
Sale of animal. 
Lien, §44-14-491. 
Disposition of sale proceeds, 
§44-14-492. 


VICTIMS OF CRIMES. 
Exemptions from levy and sale. 
Statutory exemptions. 
Award under crime victim’s 
reparation law, §44-13-100. 


VILLAGES. 
Historic preservation generally, 
§§44-10-20 to 44-10-31. 


VIRGIN ISLANDS. 
State. 
Defined, §44-2-17. 


WwW 


WAGES. 
Abandonment of unpaid wages. 
When presumed, §44-12-206. 
Presumptions. 
Unpaid wages. 
When presumed abandoned, 
§44-12-206. 


WAGES —Cont’d 
Unclaimed property. 

Unpaid wages. 

When presumed abandoned, 
§44-12-206. 

Unpaid wages. 

When presumed abandoned, 

§44-12-206. 


WAIVER. 
Bonds, surety. 
Unconditional waiver and release upon 
final payment, §44-14-366. 


WARRANTIES. 
Bailments. 
Contracts of hiring. 
Right of possession. 
Obligations of bailors, §44-12-63. 
Contracts of hiring. 
Right of possession. 
Obligations of bailor, §44-12-63. 
Covenants running with the land. 
Warranty of title, §§44-5-59 to 44-5-67. 
Real property. 
Warranty of title, §§44-5-59 to 44-5-67. 
Title, §§44-5-59 to 44-5-67. 


WARRANTS. 
Distress warrants. 
Landlord and tenant. 
General provisions, §§44-7-70 to 
44-7-82. 
Landlord and tenant. 
Distress warrants. 
General provisions, §§44-7-70 to 
44-7-82. 
WARRANTY OF TITLE. 
Action for breach. 
Burden of proof, §44-5-64. 
Measure of damages, §44-5-66. 
Mitigation of damages, §44-5-65. 
Necessity for offer to rescind, §44-5-65. 
Covenants running with the land, 
§44-5-60. 
Defects in general warranty known 
to purchaser, §44-5-63. 
Ejectment. 
Previous warrantor as codefendant, 
§44-11-10. 
Implied warranty, §44-5-61. 
Scope of general warranty, §44-5-62. 
WASHING MACHINES. 
Condominiums. 


Insurance coverage required, 
§44-3-107. 


1187 


INDEX 


WASTE. 
Estates for years. 

Repairs and expenses necessary for 
preservation and protection of 
property. 

Liability of tenant, §44-6-105. 
Landlord-tenant liability, §44-6-105. 
Life estates. 

Duty of life tenant not to commit acts 
permanently injuring remainder 
or reversion interest, §44-6-83. 

Duty of life tenant to preserve and 
protect estate, §44-6-83. 


WATCH DEALERS. 
Jeweler’s lien, §§44-14-430 to 
44-14-434. 


WATCH REPAIRMEN. 
Jeweler’s lien, §§44-14-430 to 
44-14-434. 


WATER POLLUTION. 
Riparian rights. 
Right to divert or adulterate water, 
§44-8-1. 
Water rights. 
Right to divert or adulterate water, 
§44-8-1. 


WATER RESOURCES. 
Conservation easements. 
Facade and conservation easements 
generally, §§44-10-1 to 44-10-8. 
Easements. 
Facade and conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Facade and conservation easements. 
General provisions, §§44-10-1 to 
44-10-8. 
Mines and minerals. 
Control of water power with canal, 
dam, etc. 
Applicability of article to lessee of 
mine, §44-9-75. 
Right of mine owner to control water 
power, §44-9-73. 
Mills or factories. 
Amount of water allowed to be 
withdrawn from stream above 
mill or factory, §44-9-76. 
Rights of way for mining, quarrying 
etc. 
Arbitration of request for diversions 
of watercourses, §44-9-72. 
Riparian rights. 
General provisions, §§44-8-1 to 
44-8-10. 


WATER RIGHTS. 
Adjoining landowners. 
Rights in navigable tidewaters, 
§44-8-7. 
General provisions, §§44-8-1 to 
44-8-10. 
Mining and quarrying rights of way. 
General provisions, §§44-9-70 to 
44-9-76. 
Surface waters. 
Riparian rights generally, §§44-8-1 to 
44-8-5. 
Tidewaters. 
Nonnavigable tidewaters. 
Rights of adjoining landowners, 
§44-8-6. 


WATER SUPPLY. 
Freshets. 
Riparian rights, §44-8-9. 


WEARING APPAREL. 
Laundry’s, cleaner’s and tailor’s lien, 
§§44-14-450 to 44-14-456. 


WELLS. 
Abandoned wells or holes. 
Abatement of hazard, §44-1-14. 
Abandoned well or hole defined, 
§44-1-14. 
Cost of filling or covering, §44-1-14. 
Expenditure of county funds to 
accomplish purpose of section, 
§44-1-14. 
Definitions. 
Abandoned well or hole, §44-1-14. 
Hazards from abandoned wells or 
holes. 
Abatement, §44-1-14. 


WEST ZONES. 
Coordinate system, §§44-4-20 to 
44-4-31. 


WHARF KEEPERS. 

Hirer of labor or services generally, 
§§44-12-71 to 44-12-74. 

Liability generally, §44-12-78. 


WILD ANIMALS. 
Property rights in wild animals. 
Deposit and offspring by wild animals, 
§44-1-9. 
Factors establishing, §44-1-8. 
No property right in wildlife generally, 
§44-1-8. 
WILDLIFE. 
Property rights in animals. 


No property right created in wildlife, 
§44-1-8. 
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WILDLIFE —Cont’d 
Property rights in animals —Cont’d 
Wild animals. 
Deposits and offspring by, §44-1-9. 
Factors establishing property in, 
§44-1-8. 
Wild animals. 
Property rights in, §§44-1-8, 44-1-9. 
WILLS. 
Anatomical gifts. 


Amendment or revocation of gift, 
§44-5-144. 


WOOD REMOVAL. 
Landings. 
Easements. 
Hauling wood to place of landing, 
§44-9-57. 


WORKERS’ COMPENSATION. 
Hospitals. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 


Invalidation of will after donor’s death, Liens. 


effect, §44-5-143. 
Method of making gift, §44-5-143. 
Refusal of gift, §44-5-145. 


WINDOWS. 
Condominiums. 
Insurance. 
Required coverage, §44-3-107. 


WITNESSES. 
Anatomical gifts. 
Amendment or revocation of gift, 
§44-5-144. 
Method of making gift. 
Communication to witnesses, 
§44-5-1438. 
Refusal to make gift, §44-5-145. 
Causa mortis gifts. 
Proved by one or more witnesses, 
§44-5-100. 
Conveyances to secure debt. 
Transfers of deeds to secure debt, 
§44-14-64. 
Death. 
Recording deed on affidavit of third 
person, §44-2-19. 
Subscribing witnesses. 
Recording deed on affidavit of third 
person, §44-2-19. 
Deeds. 
Attestation by officer and witness of 
deed to lands, §44-5-30. 
Gifts causa mortis. 
Proved by one or more witnesses, 
§44-5-100. 
Land registration. 
Powers of examiners to compel 
attendance, §44-2-103. 
Mortgages. 
Attestation or acknowledgment, 
§44-14-33. 


Health care facilities medical practice 
liens, actions for care and 
treatment costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 

Nursing homes. 

Lien on action accruing to injured 
person for care and treatment 
costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 

Traumatic burn care medical 
practices. 

Liens on actions for care and 
treatment costs. 

Exemption of money becoming due 
under chapter from part, 
§44-14-474. 


WORTHLESS CHECKS. 
Lien on merchandise because of bad 
check, §44-14-516. 


WRECKERS. 
Private property. 
Removal of improperly parked cars, 
§44-1-13. 
Removal of improperly parked cars 
or trespassing personal 
property, §44-1-13. 


WRITS. 
Ejectment. 
Intruders, §44-11-33. 
Writ of possession. 
Issuance, §44-11-14. 
Intruders, §44-11-33. 
Persons not subject to, §44-11-15. 
Foreclosure of security interest on 
personal property. 
General provisions, §§44-14-230 to 
44-14-241. 
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WRITS —Cont’d 
Landlord and tenant. 
Writ of possession. 
Defined, §44-7-49. 
Dispossessory proceedings. 
Application for execution of writ of 
possession, when made, 
§44-7-55. 
When writ of possession issued, 
§§44-7-53, 44-7-55. 
Ejectment. 
Issuance, §§44-11-14, 44-11-33. 
Persons subject to, §44-11-33. 
Payment of rent and utility 
payments into court. 
Issuance upon failure to pay, 
§44-7-54. 
Removal of transportable housing. 
Subject to writ, §44-7-59. 
Partition. 
Statutory partition. 
General provisions, §§44-6-160 to 
44-6-174. 
Personal property. 
Foreclosures arising out of commercial 
transactions. 
Writ of possession generally, 
§§44-14-260 to 44-14-269. 


WRONGFUL DEATH. 
Exemptions from levy and sale. 
Statutory exemptions. 
Payment on account of wrongful 
death of individual of whom 
debtor dependent, §44-13-100. 


X 


X-COORDINATE. 
Alternative plane coordinates. 
Georgia coordinate system, §44-4-22. 


Y 


Y-COORDINATE. 
Alternative plane coordinates. 
Georgia coordinate system, §44-4-22. 


Z 
ZONING. 
Condominiums. 
Effect of article on zoning laws, 
§44-3-114. 


Expandable condominiums. 
Applicability of land use and zoning 
ordinances or laws to, §44-3-114. 
Covenants running with the land. 
Effect of the zoning laws, §44-5-60. 
Environmental covenants. 
Provisions not to authorize uses 
prohibited by zoning, §44-16-6. 
Time-shares. 
Application of zoning laws, §44-3-164. 
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